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RULE  OF  COURT. 


AOOPTBD  8INCK  TBS  PUBUOATIOM  OF  VOL.  XXVI. 


3a.  Advancing  Causes  on  Docket. — Cases  brought 
to  this  court  on  error  or  appeal  where  important  public 
interests  are  involved  requiring  an  early  decision,  ™&7y 
upon  notice  to  the  opposite  party  and  a  proper  showing  in 
writing  under  oath,  be  advanced  on  the  docket  Such 
oases,  when  brought  too  late  to  be  placed  on  the  calendar 
under  rule  2,  may,  upon  such  notice  and  showing,  be 
placed  thereon  in  an  advanced  position. 


P] 


The  syllabus  in  each  case  was   prepared  by  the  judge 
writing  the  opinion,  in  accordance  with  rule  20. 


A  table  of  statutes  and  constitutional  provisions  cited, 
construed,  etc.,  numerically  arranged,  will  be  found  on 
pages  29-32. 


The  cases  in  this  volume,  preceding  page  269,  were* 
reported  by  the  late  Hon.  Guy  A.  Brown. 
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PRESENT: 
Hon.  M.  B.  REESE,  Chibv  Jubticb. 
"    AMASA  COBB,  I  T„„fl-- 

"     SAMUEL  MAXWELL,     f'"''^"- 


A.  J.  DuRLAND,  Administrator,  appellant,  v.  27    sal 

Annie  B.  Seiler,  appellee.  i^- — 

S7      88, 

I  64     86| 

[FiLBD  June  13, 18S9.] 

Homestead.  Where  a  homeeiead  was  selected  or  severed  from 
the  separate  property,  of  the  hnsband,  and  at  the  time  of  his 
death  he  resided  npon  it  with  bis  fiimily,  the  title  thereto  vested 
in  his  wife  daring  her  life,  exempt  fh>m  the  payment  of  any  debt 
or  liability  existing  against  either  the  husband  or  wife  at  the 
time  of  the  death  of  the  hnsband,  except  sach  as  were  valid 
liens  as  against  the  husband  at  the  time  of  his  death. 


.    In  such  case  neither  the  life  estate  vested  in  the  wife,  nor 

the  remainder  vested  in  the  heirs  of  the  decedent  or  wife,  would 
be  liable  for  the  debts  of  either  hnsband  or  wife  existing  at  the 
time  of  the  death  of  the  hnsband;  and  this  would  be  the  case 
whether  they  occupied  the  property  as  a  homestead  or  not,  the 
exempt  quality  of  the  property  not  depending  upon  such  occu* 
pan<?y. 
3 
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Durland  y.  Seller. 

Appeal  from  the  district  court  of  Madison  county. 
Heard  below  before  Powers,  J. 

Whtie  &  Mopes,  and  IL  G  Brome,  for  appellant,  cited : 
Dawley  v.  Ayers,  23  Oal.,  108;  AlsUm  v.  TJlman,  39  Tex., 
157;  Finley  v.  Sly,  44  Ind.,  269. 

Wigton  &  Whitham,  for  appellees,  cited :  Gut/iman  v. 
ChdhmaUy  18  Neb*,  105-6;  Johnson  v.  Oaylord,  41  la., 
362,  367;  Bradshaw  v.  Hard,  11  N.  W.  Rep.,  672  {87  la., 
745] ;  Estate  of  Orr,  29  Cal.,  101, 104;  Estate  of  Busse,  36 
Id.,  810 ;  Scheldt  v,  Heppe,  45  Id.,  433 ;  Oraham  v.  Stewart, 
9  Pac.  Rep.  (Cal.),  556-9;  Lake  v.  Page,  1  Atl.  Rep.,  113, 
115  [63  X.  H.,  318]. 

Reese,  Ch.  J. 

This  was  an  application  by  the  administrator  of  J.  F. 
Woodruff  to  the  district  court,  for  license  to  sell  real  estate 
for  the  purpose  of  paying  the  debts  against  the  estate  of 
the  owner  at  the  time  of  his  death.  The  facts,  as  stated 
by  appellant  in  his  brief,  are  substantially  correct,  and  are 
as  follows : 

On  the  11th  day  of  September,  1884,  appellee  became 
the  wife  of  J.  F.  Woodruff.  On  October  1,  Woodruff 
purchased  the  premises  in  controversy,  to- wit,  lots  ten  and 
eleven  in  block  four,  in  the  town  of  Norfolk  Junction,  in 
Madison  county,  and  with  his  family  moved  upon  and 
occupied  the  premises  in  controversy,  and  was  so  ocqupy- 
ing  at  the  time  of  his  death,  which  occurred  October  24  of 
the  same  year.  The  property  is  worth  about  one  thousand 
dollars.  At  the  time  of  his  death  Woodruff  owed  Emma 
I.  Furguson,  the  })erson  from  whom  he  purchased  the 
premises,  $320,  being  an  unpaid  portion  of  the  purchase 
price.  This  debt  was  evidenced  by  a  promissory  note 
signed  by  Woodruff  and  his  wife,  the  appellee  herein.   On 
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the  8th  day  of  Aagast^  1885,  appellant  Durland  was  ap- 
pointed administrator  of  Woodruff's  estate  bj  the  county 
oourt  of  Madison  county.  The  daim  of  Emma  I.  Fur- 
goson,  evideooed  by  the  note  above  mentioned,  was  duly 
filed  and  allowed  against  the  estate.  There  being  no  per- 
sonal property  or  other  real  estate  belonging  to  the  estate 
in  the  hands  of  the  administrator,  from  the  proceeds  of 
which  said  debt  could  be  paid,  on  the  20th  day  of  Septem- 
ber, 1887,  Durland  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Madison  county  a  petition  for  license  to 
sell  the  real  estate  in  controversy,  for  the  purpose  of  pay- 
ing the  debts  and  the  expenses  of  administration.  Appel- 
lee, who  was  formerly  the  wife  of  Woodruff,  answered  on 
the  3d  of  November,  1887,  claiming  that  said  premises 
were  occupied  as  a  homestead  at  the  time  of  Woodruff's 
death,  and  that  since  his  death  she  had  obtained  a  convey- 
ance to  herself  of  said  property  from  the  heirs  at  law  of 
Woodruff,  and  asking  that  plaintiff's  petition  be  dismissed. 
Appellant's  reply,  filed  November  28,  admitted  the  occu- 
pation by  Woodruff  and  wife  at  the  time  of  his  death ; 
but  allied  a  subsequent  abandonment,  of  the  homestead 
by  appellee;  that  appellee  became  after  such  abandonment 
a  non-resident  of  the  state  of  Nebraska,  and  is  now  a  non- 
resident thereof;  that  as  to  the  averment  in  appellee's  an- 
swer, asserting  a  subsequent  conveyance  from  the  heirs  at 
law  of  Woodruff  to  appellee,  appellant  had  no  knowledge, 
but  asserting  that  such  conveyance,  if  made,  was  upon  the 
express  condition  and  consideration  that  appellee  would 
pay  the  claim  of  Emma  I.  Furguson  for  the  unpaid  bal- 
ance of  the  purchase  price  of  the  premises  in  controversy; 
and  that  the  heirs  at  law  of  Woodruff  are,  and  at  all  times 
have  been,  non-residents  of  Nebraska.  In  addition  to  the 
&cts  disclosed  by  the  pleadings  it  is  shown  by  the  evi- 
dence that  tlie  debt  for  which  appellant  sought  to  sell  these 
premises  is  for  the  purchase  money,  and  the  note  is  signed 
by  the  appellee.    The  heirs  at  law  of  Woodruff  are,  and  at 
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all  times  have  been,  non-resideDts  of  Nebraska.  Appellee, 
after  the  death  of  her  husband,  remaiQed  upoQ  and  occu- 
pied the  premises  in  controversy  until  June  1,  1885,  when 
she  abandoned  them^  removing  to  the  city  of  Norfolk, 
where  she  resided  until  December  9,  1886,  when  she  re- 
moved to  Clinton,  Ohio,  where  she  resided  three  months, 
and  was  there  married  to  her  present  husband,  Seiler,  and 
then  removed  with  her  husband  to  Wichita,  Kansas,  where 
she  has  sim^c  continued  to  reside.  On  the  19th  day  of 
March,  1885,  Mrs.  Seiler  conveyed  these  premises  by  war- 
ranty deed  to  G.  W.  Keel.  Upon  these  facts  the  district 
court  found  for  appellee,  and  from  the  judgment  of  dis- 
missal the  administrator  appeals. 

It  is  claimed  that  the  real  estate  should  be  held  liable 
for  the  payment  of  the  debts  of  the  estate  of  the  decedent^ 
and  that  the  judgment  of  the  district  court  should  be  re- 
versed on  the  ground  that  the  removal  by  appellee,  subse- 
quent to  the  death  of  her  husband,  was  a  forfeiture  of  her 
title  to  the  premises.  That  is,  that  she  abandoned  the 
homestead,  and  the  homestead  character  was  thereby  lost* 
This  calls  for  an  interpretation  of  section  17  of  chapter  8& 
of  tlie  Comp.  Stats.,  entitled  Homesteads.  The  section 
under  consideration  is  as  follows : 

"Sec.  17.  If  the  homestead  was  selected  from  the  sep- 
arate property  of  either  husband  or  wife,  it  vests,  on  the 
death  of  tlie  person  from  whose  property  it  was  selected, 
in  the  survivor  for  life,  and  afterwards  in  his  or  her  heirs 
forever,  subject  to  the  power  of  the  decedent  to  dispose  of 
the  same,  except  the  life  estate  of  the  survivor,  by  will. 
In  either  case  it  is  not  subject  to  the  payment  of  any  debt 
or  liability  contracted  by  or  existing  against  the  husband 
and  wife,  or  either  of  them,  previous  to  or  at  the  time  of 
the  death  of  such  husband  or  wife,  except  such  as  exists  or 
has  been  created  under  the  provisions  of  this  chapter." 

The  conditions  referred  to  as  being  such  as  would  subject 
the  homestead  to  sale  are  doubtless  those  mentioned  in  sec- 
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tion  three  of  the  act,  and  which  are  limited  to  mechaDics^ 
laborers*,  or  veDdors'  liens  on  the  property.     There  being 
no  vendors'  liens  in  this  state,  it  is  clear  that  Uie  property 
in  dispute  does  not  come  within  the  exceptions  named  in 
section  three.     It  will  be  seen  that  by  this  section  it  is  pro- 
vided that  the  homestead,  upon  the  death  of  the  person 
iiom  whose  property  it  was  selected,  vests  in  the  survivor 
for  life,  and  afterward  in  his  or  her  heirs  forever.     There 
is  no  limitation  contained  in  the  section  which  causes  the 
title  so  vested  to  depend  upon  occupancy,  nor  is  there  any 
requirement  that  the  property  should  retain  its  homestead 
character.     During  the  life  of  the  owner  of  the  fee  the 
exempt  character  of  the  property  was  made  to  de|)cnd  upon 
its  occupation  as  a  homestead.     But  upon  his  or  her  death 
a  new  title  is  created  which  vests  in  the  survivor  for  life 
unconditionally;    and    it   is   expressly  provided  that  the 
property  is  not  subject  to  the  payment  of  any  debts  or  lia- 
bility contracted  by  or  existing  against  the  husband  and 
wife,  or  either  of  them,  previous  to  or  at  the  time  of  sudi 
husband  or  wife's  death.    The  propriety  of  this  sweeping 
language  in  the  enactment  is  not  for  us  to  consider;  it  is 
sufficient  to  know  that  it  is  there.     It  has  been  the  uni- 
versal holding  of  this,  as  well  as  substantially  all  other 
courts  in  the  union,  that  homestead  laws,  being  remedial 
in  their  character,  should  receive  a  liberal  construction ;  at 
least,  that  the  language  used  by  the  legislature  should  not 
be  restricted  by  judicial  interpretation.  (Tipton  v.  Martin j 
12  Pac.  Rep.,  245  [71  Cal.,325];  Johns<mv.  Gayhrd,41 
la.,  362;  Bradshaw  r.  Hurst,  11  N.  W.  Rep.,  672  [57  la., 
745];  Estate  of  Orr,  29  Cal.,  101 ;  Estate  o/Busse,  35  Id., 
310;  Sehadt  v.  Heppe,  45  Id.,  433;   Graham  v.  Stewart ,  9 
Pac.  Rep.,  556  [68  Cal.,  374], 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  apfiumed. 
The  other  Judges  concur. 
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George  A.  Joslyn  et  al.  v.  Charles  H.  Kino. 

[FiLKi)  June  13,  1889.] 

Bailment:  Nrgmgkkok.  A  letter  carrier  in  the  city  of  0.,re- 
eelTed  a  registered  letter  direeted  to  ''F.  £.  B.,  St.  Charles 
Hotel,  Omaha,  Nebraska."  He  delivered  the  letter  to  the  clerk 
of  the  hotel,  who  sigaed  the  retarn  receipt,  also  the  letter  car- 
rier's hook;  bat  before  the  letter  was  delivered  to  the  person  to 
whom  it  was  addressed,  and  who  was  a  guest  at  the  hotel,  it 
was  lost.  It  contained  $100  in  money.  The  Ion  becoming 
known,  the  letter  carrier  was  required  by  the  post  office  depart- 
ment to  pay  to  the  person  to  whom  the  letter  was  addressed  the 
sum  of  $100.  In  an  action  by  the  carrier  against  the  pelBoti  to 
whom  he  delivered  the  letter,  it  was  held,  that  a  liafcitity  ex- 
isted, and  the  Jadgment  of  the  district  ooart  in  &vor  of  the 
letter  carrier  was  affirmed. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

A.  N.  Ferguson,  for  plaintiff  in  error,  cited :  2  Thomp- 
son on  N^ligenoe,  p.  1149;  Omaha  Horse  Bailway  Co. 
V.  DooHttUy  7  Neb.,  481 ;  Brooks  v.  B.  Ob.,  26  Barb.,  600. 

Estabrooh  &  IrviTie,  and  W.  N.  WiUiaras^  for  defendant  in 
error. 

Reese,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  for 
Douglas  county.  The  facts  as  shown  by  the  pleadings  and 
bill  of  exceptions  may  be  briefly  stated  to  be  substantially 
as  follows : 

George  A.  Joslyn  was  the  proprietor  of  the  St.  Charles 
hotel,  in  the  city  of  Omaha,  and  Fred  A.  Joslyn  was  his 
derk  in  said  hotel.  Defendant  in  error  was  a  letter  carrier 
nnder  the  employment  of  the  post  office  department  of 
the  United  States,  and  in  the  course  of  his  business  re- 
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eeived  for  ddiverj  a  r^stered  letter  addressed  to  ^' Frank 
£.  Blackmary  St.  Charles  Hotel,  Omaha,  Nebraska."  He 
took  the  letter  to  the  hotel,  but  the  person  to  whom  it  was 
duected  not  being  present,  he  delivered  it  to  Fred  A.  Jos- 
tyn,  the  elerk  of  the  hotel,  taking  his  receipt  therefor  both 
op<Hi  the  letter  carrier^s  book  and  upon  the  card  for  return 
to  the  sender  of  the  letter.  After  accepting  and  receipting 
&r  the  letter,  F.  A.  Joslyn  placed  it  in  the  letter  box  in 
the  office  of  the  hotel.  This  was  about  noon  in  the  day. 
A  part  of  his  duties  being  to  act  as  night  clerk  in  the  hotel, 
he  soon  after  retired  to  his  room  and  went  to  sleep,  and  did 
not  arise  until  about  six  o^dock  of  that  evening,  when  it 
was  discovered  that  the  letter  had  been  purloined  from  the 
letter  box,  in  which  he  had  placed  it  in  the  office,  and  could 
not  be  found.  Under  a  r^ulation  of  the  post  office  depart- 
ment^ it  was  the  duty  of  the  carrier,  defendant  in  error,  to 
have  delivered  the  lett^  only  to  the  person  to  whom  it  was 
directed,  or  upon  his  written  order.  Having  failed  to  do 
du0,  he  was  held  responsible  to  the  person  to  whom  the 
fetter  was  directed;  and  it  being  shown  tliat  tlie  letter  con- 
tained $100  in  money,  he  was  required  to  pay  the  same  to 
Mr.  Blackmar,  which  he  did,  and  then  brought  suit  against 
plaintiffs  in  error  for  the  amount  so  paid  out,  charging  them 
with  negligence  in  failing  to  deliver  it  to  the  person  to 
whom  it  was  directed.  The  trial  in  the  district  court  i*e- 
Sttlted  in  a  finding  and  judgment  in  favor  of  defendant  in 
error,  and  for  the  purpose  of  reversing  this  judgment 
plaintiffs  in  error  bring  the  cause  to  this  court  by  proceed- 
ings in  error. 

The  fiicts  seem  to  be  substantially  conceded  as  herein 
above  stated,  the  only  question  {nresented  being  whether  or 
not  plaintifls  in  error  were  liable  under  these  conditions. 
It  is  contended  that  this  liability  does  not  exist,  for  the 
fidlowing  reasons: 

"Fird — Defendant  in  error  was  negligent  himself,  in  de- 
livering the  letter  to  Fred  A.  Joslyn  for  Blackmar  and 
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taking  his  receipt  therefor,  instead  of  delivering  it  to  the 
person  to  whom  it  was  directed. 

'^Second — That  plaintifis  in  error  are  not  liable,  for  the 
reason  that  it  is  not  shown  that  defendant  in  error  oom«> 
municated  to  Fred  A.  Josljn,  at  the  time  that  he  delivered 
the  letter  to  him  and  aooepted  his  reoeipt,  that  it  contained  ■ 
the  remittance  referred  to,  or  that  it  was  a  valuable  letter/^ 

While  it  may  be  assumed  that  defendant  in  error  was 
guilty  of  n^ligence  in  delivering  the  letter  to  plaintiffs  in 
error,  and  that  in  so  doing  he  became  personally  liable 
to  the  person  to  whom  the  letter  was  directed,  yet  we  fiul 
to  see  why  this  should  relieve  them  from  responsibility  for 
their  own  negligence  in  the  matter.  In  other  words,  the 
negligence  of  defendant  in  error,  in  delivering  to  plaintiffs 
a  letter  which  should  have  been  delivered  to  another  per- 
son, cannot  in  any  d^ree  relieve  them  of  the  liability 
growing  out  of  their  own  negligence.  It  is  contended  that 
as  Fred  A.  Joslyn  did  not  know  that  the  letter  contained 
a  remittance,  or  was  upon  a  matter  of  importance,  and  that 
he  had  never  at  any  time  before  that  received  a  registered 
letter,  and  did  not  know  what  it  was,  he  should  not  be 
held  liable.  To  this  we  cannot  agree.  The  fact  that  a 
receipt  was  required  both  upon  the  carrier's  book  and  upon 
tlie  card  to  be  i*etumed  to  the  sender  was  sufficient  to  notify 
him  that  it  was  at  least  an  unusual  letter,  and  one  which 
required  special  care.  He  seeks  to  avoid  this  by  saying 
timt  he  supposed  that  it  was  simply  what  is  known  as  an 
'immediate  delivery''  letter,  and  not  of  much  importance. 
This  fact  would  not  relieve  him,  for  had  it  been  simply  an 
immediate  delivery  letter,  the  fact  of  its  being  such  would 
have  been  notice  to  him  that  it  was  of  more  than  ordinary 
importance,  and  the  same  care  would  have  been  required. 
The  receipt  signed  by  F.  A.  Joslyn  was  introduced  in  evi- 
dence. It  is  the  usual  printed  form  in  use  by  the  post- 
office  department,  with  the  heading,  '^  Registry  return 
receipt,"   and   immediately  above  the  signature  ^^F.  £. 
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Blackmar''  placed  there  by  him^  are  also  the  words  ^'re- 
oeived  the  above  described  registered  letter''  in  large  letters. 
This,  in  addition  to  his  signature  being  required  on  the 
carrier's  book,  was  sufficient  to  charge  him  wiUi  notice  that 
the  letter  receipted  for  was  of  more  than  ordinary  impor- 
tanoe,  and  that  special  care  was  required.  The  bailment 
was  voluntarily  assumed  upon  his  part,  and  care  should 
have  been  proportionately  increased. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 

The  other  Judges  concur. 


J.  S.  GiFFORD  V.  John  T.  Faubion. 

[Filed  Juns  13, 1880.] 

Verdict :  Evidkncc.  Than  It  no  qacstUm  of  law  pmentod.  Tho 
oTidenoe,  as  shown  bj  the  bill  of  exoeptionB,  ia  examined,  and 
hM,  to  sustain  the  verdiet  of  the  Jary  for  $105.04.  The  verdiot 
snd  jodgment  having  been  for  $118,  the  judgment  is  reversed 
unless  defendant  in  error  remit  thereftom  the  sum  of  lis.  06. 

Ebbob  to  the  district  court  for  Harlan  county.    Tried 
below  before  Gaslin,  J. 

C.  C.  Flanaburgy  for  plaintiff  in  error. 

J.  G.  Thompson,  for  defendant  in  error. 

Beebe,  Ch.  J. 

This  cause  was  originally  instituted  before  a  justice  of 
the  peace  in  Harlan  county.    After  trial  it  was  appealed 


42   SUPREME  COURT  OF  NEBRASKA, 


Glffopd  T.  Fsnbion. 


to  the  district  oonit,  where  it  waft  agreed  that  the  trial  in 
that  court  should  be  had  upon  the  issues  formed,  or  plead- 
ings filed,  before  tlie  justice  of  the  peace.  By  the  bill  of 
particulars  it  was  alleged  that  there  were  one  hundred  and 
sevoity-five  dollars  due  from  d^ndant  in  error  to  plain tiiF 
in  error  for  money  had  and  received,  and  which  had  not 
been  paid.  The  answer  of  plaintiff  in  error  oonsisied,  first, 
of  a  general  denial,  and  second,  a  plea  of  settlement  by  which 
it  was  found  that  nine  dollars  and  forty-four  cents  were  due 
to  defendant  in  error,  which  sum  it  was  allied  had  been  ten- 
dered to  him.  It  was  conceded  upon  the  trial  that  the  ten- 
der had  been  made  and  had  been  kept  good.  A  jury  trial 
was  had  which  resulted  in  a  verdict  in' favor  of  defendant 
in  error  for  the  sum  of  one  hundred  and  eighteen  dol- 
lars, for  which,  after  a  motion  for  a  new  trial  had  been 
overruled,  judgment  was  rendered.  Defendant  below,  as 
plaintiff  in  error  in  this  court,  brings  th,e  cause  for  review 
upon  proceedings  in  error.  The  only  contention  on  the 
part  of  plaintiff  in  error  is  that  the  verdict  of  the  jury  was 
not  sustained  by  sufficient  evidence.  The  evidence  upon 
which  the  case  was  submitted  to  the  jury  was  conflicting, 
and  it  was  doubtless  as  impossible  for  them  to  harmonise 
all  the  testimony  as  it  would  be  for  us  to  do  so  at  the  pres- 
ent time.  Defendant  in  error  testified  in  substance  that  he 
held  a  note  for  five  hundred  dollars  which  he  proposed  sell- 
ing to  plaintiff  in  error,  and  which  he  did  sell  to  him  for 
four  hundred  and  fifty  dollars ;  that  there  was  a  sight 
draft  of  forty-five  dollars  and  sixty-one  cents  to  be  paid 
by  defendant  in  error,  a  note  on  defendant  in  error  which 
at  that  time  amounted  to  seventy-eight  dollars,  and  that 
there  was  also  deducted  from  the  four  hundred  and  fifty 
dollars  another  note  of  thirty-two  dollars,  a  claim  for 
twenty  dollars,  a  note  for  thirty-two  dollars  and  eighty- 
three  cents,  another  note  for  twenty-two  dollars  and  sixty- 
two  cents,  amounting  in  all  to  about  two  hundred  and 
eighty-o]ie  dollars,  leaving  a  balance  due  defendant  in  error 
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of  aboat  one  hundred  and  sixty-eight  dollars,  for  which  he 
daimed  judgment ;  while  upon  the  other  hand  it  was  con- 
tended by  pUrintiiF  in  error  that  plaintiff'  and  defendant 
had  had  a  full  and  complete  settlement,  and  it  had  been  as- 
certained that  the  amount  due  to  defendant  in  error  from 
plaintiff  in  error  was  nine  dollars  and  forty-four  cents,  and 
no  more,  and  for  this  amount  a  tender  was  made. 

Had  the  jury  returned  a  verdict  in  favor  of  defendant 
in  error  for  the  one  hundred  and  sixty -eight  dollars  claimed 
by  him,  we  know  of  no  rule  of  law  which  would  authorize 
a  reversal  of  the  judgment  upon  the  ground  that  the  verdict 
was  not  sustained  by  sufficient  evidence ;  for  as  well  as  testi- 
fying to  the  matter  himself  positively,  he  was  corroborated 
by  sonic  other  facts  and  circumstances  which  were  developed 
in  the  trial.  It  is  claimed  by  defendant  in  error,  and  was 
so  claimed  upon  the  trial,  that  upon  the  note  of  ninety-one 
dollars,  whidi  he  admitted  there  was  due  the  sum  of  sev- 
enty-eight dollars,  usurious  interest  had  been  charged  by 
plaintiff  in  error,  and  the  principal  question  was  whether 
or  not  it  had  been  actually  paid  by  defendant  in  error ; 
and  upon  this  point  the  court  instructed  the  jury  that  if 
they  found  that  defendant  in  error  had  voluntarily  actually 
paid  this  money — ^this  usurious  interest — ^it  could  not  be  re- 
covered back.  But  if  it  had  not  been  paid,  it  could  not  be 
credited  to  plaintiff  in  error.  Upon  his  cross-examination 
defendant  in  error  testified  that  plaintiff  in  error  "  Tried  to 
figure  two  per  cent  interest  upon  him,  and  at  that  rate  the 
note  would  amount  to  about  one  hundred  and  thirty-one 
dollars.''  In  order  to  find  in  favor  of  defendant  in  error 
the  jury  must  have  adopted  the  tlieory  of  the  case  presented 
by  him.  But  for  the  purpose  of  arriving  at  their  verdict 
of  one  hundred  and  eighteen  dollars,  instead  of  one  hun- 
dred and  sixty-eight  dollars,  tliey  must  have  found  that 
the  usurious  interest  was  paid  by  him,  and  that  he  could 
not  recover  it  back.  If  this  was  true,  the  whole  amount 
with  which  defendant  in  error  should  have  been  charged 
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was  three  hundred  and  thirty-four  dollars  and  six  cents, 
instead  of  two  hundred  and  eighty-one  dollars  and  sixty 
cents,  as  testified  to  hy  him  in  his  testimony.  The  three 
hundred  and  thirty-four  dollars  and  six  cents  deducted  from 
the  four  hundred  and  fifty  dollars,  the  purchase  price  of 
the  note,  would  leave  a  balance  due  defendant  in  error  of 
one  hundred  and  five  dollars  and  ninety-four  cents.  It  is 
quite  probable  that  to  this  amount  the  jury  added  interest. 
But  as  there  is  no  date  given  in  the  testimony  from  which 
to  compute  interest,  and  as  there  is  no  demand  in  the  bill 
of  particulars  for  interest,  it  is  quite  clear  that  interest 
could  not  be  allowed,  nor  could  it  be  computed,  there  being 
no  data  before  the  jury  from  which  to  make  the  com- 
putation. Assuming,  as  we  must,  that  the  jury  found  that 
the  usurious  interest  had  been  paid,  by  defendant  in  error 
and  could  not  be  recovered  back,  and  that  interest  could  not 
lawfully  be  computed  upon  the  amount  they  found  due,  it 
is  apparent  that  the  verdict  of  the  jury  was  excessive,  and 
was  for  thirteen  dollars  and  six  cents  more  than  it  should 
have  been.  The  judgment  of  the  district  court  will  there- 
fore be  reversed,  unless  defendant  in  error,  within  thirty 
days  from  this  date,  files  a  remittitur  from  the  judgment,  of 
thirteen  dollars  and  six  cents.  In  case  such  remittitur  is 
filed,  judgment  will  be  entered  for  one  hundred  and  five 
dollars  and  ninety-four  cents  in  favor  of  defendant  in  error. 

Judgment  ACXX)itDiNGLY. 

The  other  Judges  concur. 
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Chables  S.  Schboeder  et  al.  v.  Baker  Manu- 
facturing Company. 

[Filed  Junk  13, 1889.] 

Trial:  Evidsncb:  Psbbumption.  The  eaiue  wm  tried  U  the  dis- 
trict ooart  OD  ooDfliciiDg  evidence.  All  presamptiona  being  in 
faTor  of  the  findings  and  Judgment,  and  no  reason  being  shown 
why  the  rale  shonld  not  be  applied  to  this  case,  the  judgment 
is  affirmed. 

Error  to  the  district  court  for  Platte  county.  Tried 
below  before  Post,  J. 

O.  G.  Bovmauy  for  plaintiffs  m  error. 

SvbUioan  &  Reeder,  for  defendant  in  error. 

Bebbe,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Platte 
county  for  the  purpose  of  recovering  the  amount  alleged 
to  be  due  upon  a  promissory  note  made  by  plaintiffs  in  er- 
ror to  defendant  in  error.  An  answer  was  filed  by  plaint- 
ifis  in  error  in  which  the  execution  of  the  note  was  admitted, 
but  it  was  allied  that  the  consideration  of  the  note  was 
an  invoice  of  windmills  and  other  machinery,  and  that  the 
machinery  so  purchased  was  warranted  to  be  properly 
made,  and  of  sound  material,  suitable  for  tlie  purpose  for 
which  they  were  manufactured;  and  that  in  case  of  failure 
to  comply  with  the  terms  of  the  warranty,  the  defective 
part  would  be  replaced  and  the  machinery  which  proved 
defective  should  be  made  to  work  to  the  satisfaction  of  the 
purchaser;  and  that  defendant  in  error  would  reimburse 
plaintiff  in  error  for  all  expenses  which  he  might  be  to  in 
making  such  repairs,  etc.  It  was  further  alleged  that  at 
the  time  of  the  execution  of  the  note  it  was  agreed  that  it 


46   SUPREME  COURT  OF  NEBRASKA, 

Sehroeder  y.  Baker  M%.  Oo. 

>vas  to  be  paid  in  guaranteed  and  indorsed  notes,  taken  by 
plaintiff  in  error  for  the  mills  and  other  property  for  which 
the  note  upon  which  this  suit  is  based  was  given ;  that  ex- 
penses had  been  incurred  to  the  extent  and  amount  of  five 
hundred  and  ten  dollars  and  seventy  cents,  and  that  certain 
payments  specifically  set  out  had  been  made  by  the  trans- 
fer of  guaranteed  notes  to  the  amount  of  sixteen  hundred 
and  fifly-two  dollars  and  fifty-six  cents.  An  affirmative 
judgment  for  ten  hundred  and  sixty  dollars  and  forty-four 
cents  was  demanded.     The  reply  was  a  general  denial. 

A  trial  was  had  to  the  court  without  the  intervention 
of  the  jury,  which  resulted  in  a  general  finding  in  favor 
of  defendant  in  error  upon  all  the  issues  in  the  case.  A 
motion  for  a  new  trial  was  filed,  which  was  overruled,  when 
judgment  was  entered  in  favor  of  defendant  in  error  for 
the  full  amount  sued  for.  The  case  is  brought  to  this  court 
by  plaintiff  in  error,  who  was  defendant  in  the  district 
court,  and  is  submitted  without  brief  or  argument  upon 
either  side. 

The  grounds  assigued  in  the  motion  for  a  new  trial 
were,  first,  ^'  The  findings  of  the  court  are  not  sustained 
by  sufficient  evidence;"  second,  "the  findings  of  the  court 
are  contrary  to  law."  These  assignments  are  again  made 
in  the  petition  in  error,  with  the  additional  one  that  "  the 
court  erred  in  overruling  the  motion  for  a  new  trial."  We 
have  carefully  examined  the  bill  of  exceptions,  and  find  a 
sharp  conflict  in  the  evidence  submitted  at  the  trial  upon 
every  issue  presented  in  the  case.  No  reason  being  pre- 
sented why  the  usual  presumption  in  favor  of  the  finding 
of  the  court  and  the  regularity  of  the  judgment  do  not 
exist  in  this  case,  the  judgment  cannot  be  molested,  and 
must  therefore  be  affirmed. 

Judgment  affirmkd. 

The  other  Judges  concur. 
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Kate  A.  Griffith  v.  Albebt  C.  Smith.  \^jm 


[Filed  Jvhs  14, 1889.] 

Limitatioii  of  Aotions:  ADTBun  PUBnenioir.  One  who  is  in 
theadTem  poMenrion  •f  Innd  do«  nol  imp^  hia  ri^  to  rely 
npon  the  statnte  of  limitotione,  hy  porchaaing  the  land  at  a  tax 
aale,  and  reoeiying  and  lecording  a  tax  deed  therefor;  nor  does 
BQoh  pmchaae  or  recording,  or  both  together,  canae  a  break  in 
the  mnativ  of  the  alatnto  of  llmitotions. 

Erbob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

JoBeph  H.  Blair y  for  plaintiff  in  error,  cited :  Amistrong 
V.  Morrill,  14  Wall.,  121, 145, 146 ;  3  Washburn  on  Real 
Property,  5th  Ed.,  148;  Sedgwick  &  Wait  on  Trial  of 
Title,  2d  Ed.,  sec.  746;  Wood  on  Limitations,  p  577. 

Lake  &  Hamilton,  appearing  by  special  leave  of  the 
court,  cited :  Am.  and  Eng.  Encyc.  of  Law,  vol.  1,  p.  273 ; 
Parmma  v.  VietB,  9  S.  W.  Rep.,  908. 

Cobb,  J. 

This  was  an  action  quia  timet  in  the  district  court  of 
Douglas  county  by  Albert  C.  Smith,  plaintiff,  against  Kate 
A.  Griffith,  defendant. 

The  petition  alleges  that  the  plaintiff  is  the  owner  in 
possession,  and  for  more  than  ten  years  prior  to  the  bring- 
ing of  this  suit  had  been  in  the  actual,  open,  adverse, 
peaceable,  and  continued  possession,  of  lot  six  in  block  nine- 
teen, in  the  city  of  Florence,  in  said  county,  and  by  reason 
thereof  had  acquired  title  thereto. 

2.  That  die  defendant  claims  some  title,  estate,  or  inter- 
est^ in  and  to  said  lot,  adverse  to  the  plaintiff  by  reason 
of  an  instmment  of  record,  purporting  to  convey  the  same 
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to  her;  but  whatever  interest  she  may  have  had  by  reajson 
of  such  conveyanoe  in  and  to  said  lot,  is  subject  and  infe- 
rior to  the  title  of  plaintiff,  and  casts  a  cloud  thereon  which 
should  be  removed ;  with  prayer  that  the  title  to  and  pos- 
session of  said  lot  may  be  quieted  in  him. 

The  answer  of  the  defendant  sets  up  that  her  name  is 
Katherine  A.  Griffith  Boyd ;  that  she  is  the  identical  person 
named  as  grantee  in  a  certain  deed  of  conveyanoe  of  lot 
six  in  block  nineteen,  in  the  city  of  Florence,  in  said 
county,  from  Henry  J.  Runnels,  grantor,  dated  April  2, 
1862,  and  recorded,  and  that  she  has  been  ever  since  that 
date  the  owner  thereof. 

She  admits  that  since  about  March  28,  1874,  the  plaint- 
iff and  his  immediate  grantor,  Mary  Dunk,  have  been  in 
the  continued  possession  of  said  lot,  but  denies  that  suchi 
possession  has  been  during  all  this  time  adverse  to  the  de- 
fendant, for  the  reason  that  there  has  been  an  acknowledg- 
ment and  recognition  of  defendant's  ownership  by  the 
plaintiff  and  his  immediate  grantor  within  ten  years,  and 
that  since  such  acknowledgment  and  recognition,  ten  years 
prior  to  the  commencement  of  this  suit  had  not  elapsed. 

3.  That  in  or  about  the  month  of  March,  1874,  Mary 
Dunk,  the  immediate  grantor  of  plaintiff,  entered  into 
possession  of  said  lot,  and  was  in  possession  on  March  28, 
1874,  when  the  same  was  sold  for  taxes. 

4.  That  from  and  after  April  1,  1862,  the  date  of  Run- 
nels's deed  to  defendant,  and  up  to  and  including  the  year 
1872  (except  1865),  all  of  the  taxes  against  said  lot  became 
delinquent  and  remained  so  on  March  28,  1874. 

6.  That  on  March  28,  1874,  the  county  treasurer  of 
said  county  pretended  to  sell  said  lot  to  Samuel  Scott,  at 
private  sale,  for  the  taxes  of  1872  alone,  and  for  no  other 
year  or  years,  and  issued  to  Scott  a  treasurer's  certificate  of 
sale;  that  Scott  did  not  purchase  said  lot,  nor  was  it  sold 
for  the  then  delinquent  taxes  of  any  year  other  than  1872, 
leaving  the  delinquent  taxes  for  the  years  1861, 1862, 1863, 
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1864,  1866,  1867,  1868,  1869,  1870  unpaid  and  omitted; 
nor  did  Scott  then  or  at  any  time  pay  the  taxes  for  any  of 
the  last-named  years. 

6.  That  afterward  Soott  assigned  and  delivered  his  cer- 
tificate of  sale  to  Mary  Dank,  then  in  possession  of  the  lot, 
who  presented  the  certificate  November  16,  1877,  to  the 
connty  treasurer,  demanded  and  received  a  treasurer's  deed 
therefor,  without  paying  any  of  the  delinquent  taxes  for 
the  years  last  mentioned;  that  afterward  Mar}'  Dunk,  with- 
out other  title  than  that  of  said  pretended  deed,  executed 
and  delivered  to  the  plaintifi^  a  deed  for  said  lot;  and  the 
plaintiff  had  full  knowledge  of  the  facts  stated. 

7.  That  the  tax  sale  was  illegal  and  void,  because  the  lot 
was  not  sold  for  all  the  taxes  then  delinquent  against  it, 
and  because  none  of  the  delinquent  taxes,  other  than  that 
of  1872,  have  ever  been  paid  by  Scott,  Mary  Dunk,  or  the 
plaintiff. 

8.  That  the  tax  deed  is  void,  because  at  the  time  of  the 
sale  to  Soott  the  county  treasurer  had  not  filed  in  the 
county  clerk's  office  any  return  of  the  sale  of  real  property 
for  taxes,  at  public  sale,  for  the  year  in  which  the  sale  was 
made,  nor  for  which  such  taxes  were  assessed  and  delinquent, 
as  required  by  law,  by  reason  of  which  he  had  no  power  or 
authority  to  sell  said  lot  at  private  sale. 

9.  That  the  tax  deed  is  void,  because  it  does  not  show 
that  the  lot  was  sold  "at  the  court  house  door,'*  as  required 
by  law ;  nor  does  it  show  where  the  sale  was  made. 

10.  That  the  tax  deed  is  void,  because  the  county  treas- 
urer failed  to  attest  the  same  with  his  official  seal,  and  the 
seal  of  the  treasurer  was  not  affixed  to  it. 

11.  That  the  plaintiff's  immediate  grantor,  Mary  Dunk, 
by  her  purchase  of  the  tax  certificate  from  Scott,  and  by 
accepting  the  tax  deed  from  the  county  treasurer  on  No- 
vember 16,  1877,  acknowledged,  confe&sed,  and  recognized 
the  title  and  ownership  and  the  right  of  possession  of  de- 
fendant to  said  lot,  or  of  some  one  other  than  lierself,  and 
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that  her  possession,  prior  thereto,  and  up  to  that  time,  was 
inferior  and  snbject  to  the  ownership  of  defendant,  or  such 
other  person. 

12.  That  ten  years  had  not  elapsed  between  the  date  of 
the  tax  deed  and  the  oommenoement  of  this  suit;  and  denies 
that  the  plaintiff  for  more  than  ten  years  prior  to  the  com- 
mencement had  been  in  the  actual,  open,  adverse,  peaceable, 
and  continued  possession  of  the  lot;  and  denies  that  the 
plaintiff  and  his  immediate  grantor  have  been  in  any  pos- 
session except  as  shown  herein. 

13.  That  defendant  has  at  all  times  been  ready  and  will- 
ing to  repay  plaintiff  all  suras  of  money  he  has  at  any 
time  paid  for  taxes  assessed  against  said  lot  that  are  due 
and  coming  to  him,  with  interest,  and  now  tendei*s  the 
same,  and  will  perform  any  other  order  of  the  court  herein, 
in  reference  thereto ;  with  prayer  that  the  pretended  treas- 
urer's deed,  and  the  deed  of  Mary  Dunk  to  the  plaintiff, 
be  declared  void  and  canceled,  and  that  the  petition  be  dis- 
missed, and  for  general  relief,  etc. 

The  plaintiff  interposed  a  general  demurrer  to  the  answer, 
which  was  sustained;  and  the  defendant  not  electing  to 
amend  or  to  further  answer,  there  was  a  finding  and  final 
decree  for  the  plaintiff.  The  cause  is  brought  to  this  court 
on  error  by  the  defendant. 

The  point  on  which  the  plaintiff  in  error  relies,  and 
which  is  presented  in  an  able  and  exhaustive  brief,  and  was 
most  forcibly  argued  at  the  bar,  is  that  the  plaintiff's  grantor, 
Mary  Dunk,  in  purchasing  a  tax  certificate  of  sale  of  the 
lot  from  Samuel  Scott,  which  he  had  bought  from  the 
county  treasurer,  and  taking  out  a  tax  deed  on  such  certifi- 
cate, thereby  abandoned  her  possession  of  the  lot,  and 
acknowledged  the  superiority  of  the  title  of  the  original 
and  former  owner. 

The  principal  case  relied  upon  by  counsel  is  that  of 
Armstromg  r.  Morrill^  14  Wall.,  121-146.  This  cause  came 
to  the  supreme  court  of  the  United  States  from  the  United 
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States  district  cx>urt  of  West  Yirginia,  involving  the  title 
to  1^500  acres  of  land  in  that  state.  Tlie  case,  in  premises 
and  oondusion,  is  tedious  and  involved.  The  opinion  of 
a  majority  of  the  court,  by  Justice  Clifford,  does,  I  think, 
upon  the  face  of  the  authority,  sustain  the  argument  of  the 
counsel  for  the  plaintiff  in  error  in  the  case  at  bar;  but  I 
hold  it  altogether  inapplicable  here,  for  the  reason  of  the 
wide  difference  between  the  system  and  theory  of  land  taxa- 
tion which  existed  in  Virginia  at  the  b^inning  of  the 
century,  and  that  of  this  state. 

In  the  first  place,  it  should  be  borne  in  mind  that  by  the 
Virginia  law  the  public  domain  of  that  state  was  the 
original  and  ultimate  property  of  the  state,  never  having 
been  under  the  control  of  the  United  States.  It  was  the 
theory  of  taxation  of  that  state,  at  least  applied  to  the 
unsettled  land  west  of  the  mountains,  that  upon  non-pay- 
ment of  taxes  for  a  period  of  years  the  title  became  forfeited 
by  the  claimant,  or  grantee  of  the  state,  and  reverted  to 
the  state  without  process  of  law  or  any  action  of  the  state. 
Such  were  the  provisions  of  an  act  of  the  legislature  of  that 
state,  passed  February  27,  1835,  as  construed  by  the  court 
of  appeals  in  the  case  of  Staata  v.  Board,  10  Grattan,  400, 
cited  in  a  note  to  the  opinion  considered.  In  that  case, 
under  the  provisions  of  the  act  of  Virginia  referred  to,  the 
land  involved  in  the  controversy  became  absolutely  forfeited 
to  the  state  for  the  non-payment  of  taxes.  Before  forfeit- 
ure, it  appears  that  certain  of  the  defendants  had  taken 
adverse  possession  of  small  portions  of  the  land,  and  were 
in  possession  at  the  time  and  during  the  continuance  of  the 
forfeiture  to  the  state.  Afterward  the  original  owners,  or 
their  grantees,  applied  to  the  legislature  and  obtained  an 
act  allowing  them  to  redeem  the  whole  or  any  part  of  lands 
forfeited  by  entering  them  on  the  books  of  the  commis- 
sioners of  revenue  to  be  assessed  with  all  the  taxes  due 
thereon,  and  paying  the  same  into  the  state  treasury  on  the 
1st  of  June  of  the  ensuing  year,  with  six  per  cent  per 
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annum  damages  thereon.  The  defendants,  adverse  occu- 
pants of  the  land,  for  aught  that  appears,  were  utterly  igno- 
rant as  well  of  the  forfeiture  as  of  the  terms  of  redemption 
of  their  lands.  The  term  of  their  occupancy  before  the- 
forfeiture,  as  shown  by  evidence,  was  less  than  fourteen 
years,  as  was  also  the  term  of  their  adverse  occupancy  after 
the  redemption ;  fourteen  years  being  the  term  required  by 
the  statute  then  in  force  to  give  title  to  land  by  adverse 
possession.  The  supreme  court,  by  its  majority  opiniouy. 
sustained  the  district  court  of  West  Virginia,  instrueUnff 
the  jury  that  the  statute  of  limitations  ceased  to  run  when 
the  land  became  forfeited  to  the  state;  and  that  the  period  of 
adverse  possession,  before  the  forfeiture,  could  not  be  added 
to  that  which  elapsed  before  the  suit  was  commenced  sub- 
sequent to  the  time  the  title,  under  the  act  of  the  legislature,, 
was  conveyed  to  the  plaintiff's  grantors,  to  make  up  the 
required  term  of  fourteen  years  to  bar  the  title ;  and  alsa 
in  refusing  to  instruct  the  jury  that  if  they  find  that  adver- 
sary possession  commenced  before  November  1,  1836,  and 
continued  during  the  time  of  the  forfeiture,  as  well  as  from 
May  8,  1845,  the  date  of  redemption,  up  to  the  commence- 
ment of  the  suit,  and  by  adding  the  time  of  adversary 
possession  before  forfeiture  to  that  after  redemption,  makes- 
a  period  of  fourteen  years,  then  the  jury  must  find  for 
such  of  the  defendants  as  make  out  the  term  of  fourteen 
years. 

And  though  one  conversant  with  the  views  and  maxima 
of  the  present  day  is  more  likely  to  agree  with  the  opinion 
of  the  minority  of  the  court,  expressed  in  the  case  by 
Justice  Strong,  yet  in  the  spirit  and  upon  the  theory  of  the 
land  and  revenue  systems  of  Virginia  then  in  force,  it  is 
probable  that  the  majority  of  the  court  decided  right,  and 
held  correctly. 

I  do  not  tiiink,  however,  that  the  same  rule  of  law  is- 
now  applicable  here.  When  the  public  authorities  in  this 
state  sell  the  land  of  an  individual  for  the  purpose  of  col- 
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leering  an  assessment  for  taxes,  they  do  not  proceed  upon 
the  theory  of  forfeiture.  Here,  the  state  never  owned  tiie 
body  of  the  land.  The  land-owner  holds  by  no  tenure 
^derived  from  the  state.  Henee  the  theory  of  forfeiture 
hsw  no  application  here;  while  in  Virginia,  the  title  to 
land  being  derived  from  the  state,  taxes  seem  to  have  been 
laid  upon  land-holders  on  the  principle  that  military  ser- 
vice, and  the  like,  were  exacted  from  those  holding  under 
tiie  feudal  lords  and  barons  of  England  in  a  remote  age. 
That  is  not  our  theory  of  taxes  in  this  state.  The  owners 
of  real  property,  in  consideration  of  the  equal  protection 
•of  the  laws,  owe  to  the  public  authority  contVibutions  in 
proportion  to  the  value  of  their  estate,  sufficient  to  pay  the 
public  charges,  merely.  When  this  obligation  is  not  volun- 
tarily discharged,  the  law  has  provided  an  expeditious  and 
inexpensive  procedure  by  which  a  portion  of  the  delin- 
•quent's  property  may  be  sold,  and  the  proceeds  applied  to 
the  discharge  of  the  obligation;  but  this  is  neither  of  the 
principle  nor  theory  of  confiscation  and  forfeiture,  but 
that  of  the  collection  of  a  debt,  with  provision  for  its  sub- 
sequent discharge. 

If  we  apply  this  principle  to  the  case  at  bar,  we  find 
the  plaintiff's  grantor  in  the  |>ossession  of  the  lot.  Before 
she  took  possession,  the  defendant  or  her  predecessor  in 
the  ownership  of  the  lot  having  failed  to  pay  their  taxes 
for  a  series  of  years,  the  annual  amounts  stood  charged  up 
against  it,  delinquent.  The^e  sums  were  a  lien  upon  the 
Jot  itself,  without  regard  to  the  individual  owner  of  it. 
In  this  condition,  Samuel  iScott,  supposed  to  bean  investor 
for  money  and  a  high  rate  of  interest,  became  the  purchaser 
of  the  lot  for  delinqent  taxes.  Under  the  theory  of  the 
law,  unle5»s  the  lot  was  redeemed  from  this  purchase  within 
two  years,  his  title  would  become  absolute.  Therefore,  if 
Mary  Dunk  stood  by  until  this  term  of  two  years  ex- 
pired, no  matter  who  was  the  owner  of  tlie  lot,  it  would 
be  lost  to  her.     She  could  prevent  this  by  one  of  two 
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ways:  first^  by  going  into  the  treasarer's  offioe  and  re- 
deeming the  lot  by  paying  the  amount  of  the  taxes  and 
costs;  or  by  doing  as  she  did,  purchasing  of  Scott  his  cer- 
tificate of  the  purchase  and  sale  o^  the  lot  for  taxes.  Had 
she  stopped  there,  it  would  not  probably  be  now  contended 
that  she  had  acknowledged  the  title  of  any  former  claimant, 
while  she  had  in  fact  adopted  the  act  of  Scott  in  purchasing 
the  lot  for  delinquent  taxes. 

But  it  is  contended  that  by  presenting  the  certificate 
afler  the  expiration  of  the  two  years  allowed  for  rcdenp- 
tion,  and  taking  a  deed  to  herself,  she  abandoned  her 
claim  of  adverse  possession,  and  went  into  possession 
under  the  original  owner.  To  the  logic  of  this  argument 
I  cannot  concede;  but,  on  the  contrary,  it  seems  to  me 
that  all  tliis  was  in  defense  of  her  own  independent,  ad- 
verse occupation  of  the  lot.  Her  adverse  possession  was 
against  the  original  owner,  and  not  against  the  taxing 
power  of  the  state. 

The  case  of  Parsons  t?.  Vtete,  9  S.  W.  Rep.,  908,  counsel 
for  plaintiff  in  error  cites  as  against  his  position.  In  that 
case  the-  defendant  purchased  the  land  at  a  tax  sale  and 
immediately  entered  into  possession ;  remained  in  possession 
die  ten  years  necessary  to  give  title  by  adverse  possession, 
but  at  the  expiration  of  two  years  from  the  date  of  pur- 
chase, the  defendant,  or  those  under  whom  he  claimed, 
took  out  a  tax  deed  upon  the  certificate.  These  two  years, 
which  had  already  expired  at  the  time  of  taking  out  the  tax 
deed,  were  necessary  to  be  counted  in  order  to  make  out 
the  term  of  ten  years'  adverse  possession ;  and  this  was 
allowed  by  the  court.  Upon  the  theory  contended  for 
by  the  plaintiff  in  error,  these  two  years  would  have  been 
excluded. 

The  case  of  Hayes  v,  Martin,  45  Cal.,  559,  cited  by 
counsel  for  defendant  in  error,  is  one  precisely  in  point. 
I  quote  from  the  syllabus,  that  "One  who  is  in  the  ad- 
verse possession  of  land  does  not  impair  his  right  to  rely 
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npon  the  statate  of  limitations  by  purchasiDg  the  land  at 
a  tax  sale,  unless  he  makes  the  purchase  for  the  owner 
under  an  agreement  to  have  a  lease  of  the  land  or  a  por- 
tion thereof,  which  would  amount  to  a  recognition  of  the 
owner's  title,  and  stop  the  running  of  the  statute.'^ 
The^judgment  of  the  district  court  is  affirmed. 

Judgment  affibmbd. 

The  other  Judges  concur. 


The  State  of  Nebraska,  ex  rel.  Adolph  Ruda- 
BECK  V.  Richard  Livsey. 

[Filed  Juki  13, 1889.] 

A  Mandarons  will  not  imue  to  a  jastioe  of  the  peace  to  reqnire 
him  to  make  an  order  in  a  case  after  the  cause  has  been  removed 
to  the  district  court  by  proceedings  in  error,  the  judgment  of  the 
justice  of  the  peace  had  been  reversed,  and  the  cause  retained 
for  trial,  even  thongh  the  justice  of  the  peace  should  have  made 
the  order  while  the  cause  was  pending  before  him. 

Original  application  for  mandamus. 

J.  JE.  &  T.  D.  Oobbey,  for  relator. 

Winter  &  Kauffman,  for  respondent. 

Reese,  Ch.  J. 

This  is  an  application  to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  for  a  peremptory  writ  of  mandamus 
to  the  respondent,  who  is  a  justice  of  the  peace,  requiring 
him  to  release  the  wages  of  relator  from  garnishment  pro- 
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ceedings  in  an  attachment  action  instituted  before  him^  in 
which  notice  of  garnishment  was  served  on  the  employer 
of  relator.  It  is  alleged  in  the  petition  that  relator  is  a 
married  man,  and  the  head  of  a  family;  that  an  action  in 
attachment  was  instituted  before  defendant  gainst  him, 
and  his  wages  which  had  matured  within  sixty  days  prior 
to  the  commencement  of  the  action  had  been  garnished  in 
the  hands  of  his  employer;  that  he  appeared  before  the 
justice  of  the  peace  and  filed  proof  of  the  facts  of  the 
exemption,  but  that  the  justice  had  refused  to  release  the 
money. 

To  this  petition  defendant  has  filed  his  answer,  alleging, 
among  other  things,  that  upon  the  trial  had  before  him  he 
had  rendered  judgment;  that  the  relator  had  removed  the 
cause  to  the  district  court  by  proceedings  in  error,  where 
the  judgment  had  been  reversed,  and  where  the  cause  is 
now  pending ;  and  that  he  has  no  further  jurisdiction  in 
the  matter.  To  this  answer  relator  filed  a  general  demurrer, 
on  which  the  cause  is  submitted. 

We  think  the  demurrer  is  not  well  taken.  The  facts 
stated  in  the  answer  must  be  held  to  constitute  a  defense 
to  the  petition. 

While  it  is  true  that  the  relator's  wages  were  exempt  under 
theshowing  made,  and  that  it  was  perhaps  theduty  of  defend- 
ant to  release  them  from  the  operations  of  the  garnishment 
proceeding,  yet  it  is  equally  true  that  if  relator  has  removed 
the  cause  from  the  jurisdiction  of  the  justice,  and  rendered 
it  out  of  his  power  to  make  any  order  in  it,  which  is  ad- 
mitted by  the  demurrer,  a  writ  of  mandamus  will  not  issue 
to  compel  action.  In  order  to  justify  the  issuance  of  a 
peremptory  writ  of  mandamus,  it  must  appear  that  the  law 
specially  enjoins  upon  the  defendant  the  performance  of  tlie 
act  which  it  is  sought  to  compel.  (Section  645,  Civil  Code.) 
No  order  can  be  lawfully  made  in  the  case  by  defendant 
while  the  cause  is  pending  in  the  district  court.  An  order 
so  made  would  probably  be  void.     Relator  having  pro- 
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dnced  such  a  oanditioiiy  even  though  it  were  done  pending 
this  proceeding,  would  oust  the  justice  of  the  peace  of 
jarisdiction,  and  no  order  could  be  legally  made  by  him  in 
the  case.     The  demurrer  is  overruled  and  the  writ  denied. 

Writ  denied. 

The  other  Judges  coneur. 


Alexander  TouRTBfxxrrB,  appellee,  v.  A.  H.  Pea  roe 


[Filed  June  27, 1889.] 

.  1.  Action  Quia  Timet:  Advkbse  Possession.  A  party  who  has 
been  in  the  actual,  open,  notoriooa,  ezcl naive,  advene  possession 
of  real  estate  for  tea  years  thereby  acquires  an  absolute  title  to 
such  real  estate,  and  may  maintain  an  action  to  have  certain 
deeds  which  are  clouds  upon  the  title  set  aside  and  declared 
void,  and  quiet  his  possession  in  the  premises. 

2.  : :  Pleading:  Evidence.    The  failure  to  allege  in 

the  petition  that  the  plaintiff  had  been  in  the  exelunve  adverse 
possession  of  the  premises  for  ten  years,  and  of  the  court  to  find 
that  fiM!t  in  the  decree,  is  not  a  material  error  after  judgment, 
where  the  proof  shows  the  possession  to  have  been  of  that  char- 
acter. 

3.  Adverse  FoaseBsion.    Acts  of  notoriety,  such  as  building  a 

fence  around  the  land,  entering  upon  it  and  making  improve- 
ments* thereon,  and  the  payment  of  taxes  on  the  land,  are  suffi- 
cient to  constitute  adverse  possession. 

Appeal  from  the  district  court  of  Otoe  county.  Heard 
below  before  Chapman,  J. 

O.  W.  SeymouVy  for  appellants,  cited :  Doolittle  v.  Tict, 
41  Barb.,  181;  Wood  on  Limitation  of  Actions,  514,  sec 
267;  Gatlingv.  Lane,  17  Neb.,  83. 
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E.  F.  Warreuy  for  appellee,  cited :  Horbadh  t?.  MiU^y  4 
Neb.,  47;  GhJtIing  v.  Lane^  17  Id.,  79;  Haywood  v.  Thomas, 
Id.,  240;  PeUU  v.  Black,  13  Id.,  162;  SteUnische  v.  Latnb, 
18  Id.,  626. 

Maxwell,  J. 

This  action  was  brought  id  the  district  court  of  Otoe 
county  to  quiet  the  plaintiiF's  title  to  certain  real  estate  and 
on  the  trial  a  decree  was  entered  in  bis  favor.  The  plaint- 
iff alleges  in  his  petition: 

"  1.  That  he  is  the  owner  in  fee  simple  and  in  the  posses- 
sion of  the  following  described  lots  or  parcelsof  land,  situate 
in  the  county  of  Otoe,  in  said  state  of  Nebraska,  known  as 
lots  numbers  one  and  two  in  block  number  thirty-one,  in 
Gr^gsport,  an  addition  to  Nebraska  City,  according  to  the 
recorded  plat  of  said  addition ;  that  he  has  been  thus  in 
the  undisturbed,  peaceable,  and  adverse  possession  thereof, 
and  of  the  whole  thereof,  for  the  period  of  seventeen  years 
last  past,  and  especially  adverse  to  the  claims  of  the  said 
defendants  above  named,  and  of  each  of  them. 

"  2.  That  the  said  defendant,  Milton  Fornia,  claims  to 
have  some  title  to  said  described  premises  by  virtue  of  a 
certain  deed  or  deeds  from  one  Thomas  B.  Stevenson  to 
him,  but  that  neither  the  said  Stevenson,  nor  any  of  his 
grantoi*s,  nor  the  said  defendant  Fornia,  ever  had  posses- 
sion of  the  said  premises,  or  any  part  thereof;  that  the  said 
defendant,  A.  H.  Pearce,  also  claims  some  title  thereto,  by 
virtue  of  certain  deeds  to  him  executed  from  other  parties, 
but  that  neitlier  he  nor  his  grantors  ever  had  the  possession 
thereof;  that  the  said  defendant,  Jacob  Sichl,  has,  or  claims 
some  title  or  interest  therein,  by  virtue  of  certain  deeds 
from  one  Sarah  E.  Schoenheit  to  Richard  A.  White,  and 
from  the  said  White  to  the  said  defendant  Jacob  Sichl,  but 
that  no  possession  has  ever  been  had  thereunder  by  the  said 
Sichl,  or  either  of  his  grantors;  that  said  deeds  are  recorded 
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10  the  office  of  the  derk  of  said  county  of  Otoe,  and  that 
the  same  constitute  clouds  upon  the  title  of  this  said  plaint- 
iff in  and  to  the  said  premises  and  injure  the  market  value 
thereof;  that  neither  of  the  said  defendants  will  institute 
an  action  to  determine  the  legal  title  to  the  said  premises, 
and  that  this  plaintiff  is  without  remedy  in  the  premises; 
that  the  plaintiff  has  made  lasting  and  valuable  improve- 
ments thereon. 

^*  Wherefore  this  said  plaintiff  prays  for  a  decree  of  this 
honorable  court  in  his  favor,  and  against  the  said  defend- 
ants, quieting  his  title  in  and  to  said  described  lots,  against 
the  claims  and  demands  of  the  said  defendants  and  each  of 
them ;  that  the  cloud  caused  by  that  record  of  the  several 
deeds  to  the  several  defendants,  in  the  office  of  the  clerk  of 
said  county,  may  be  removed,  and  the  same  and  each  of 
them  decreed  to  be  no  cloud  upon  the  title  of  the  said 
plaintiff  in  and  to  said  premises ;  that  the  said  defendants 
and  each  of  them  may  be  decreed  to  have  no  title  in  or  to 
said  described  lots,  or  to  either  of  them,  but  that  the  title 
thereto  may  be  decreed  to  be  in  this  plaintiff,  discharged  of 
all  claim  in  law  or  in  equity  of  the  claims  or  demands  of 
the  said  defendants  or  of  either  of  them  ;  that  the  said  de- 
fendants and  each  of  them  may  be  perpetually  enjoined  and 
forbidden  from  beginning  or  prosecuting  any  suit  at  law 
or  in  equity  against  this  plaintiff  or  his  grantees  to  recover 
the  possession  thereof,  or  any  part  thereof,  and  may  be  jxjr- 
petually  forbidden  and  enjoined  from  setting  up  any  claim 
or  claiming  any  interest  or  estate  therein  adverse  to  the 
title  of  this  said  plaintiff,  or  from  disturbing  him  and  his 
said  grantees  in  the  quiet  and  peaceable  enjoyment  of  the 
said  premises,  or  any  part  thereof,  and  for  such  other  or 
further  order  or  relief  in  the  premises  as  equity  and  good 
conscience  may  require,  the  circumstances  of  this  case  con- 
sidered, and  for  costs  of  suit. 

**  Plaintiff  asks  the  following  deeds  declared  void,  as 
hereinbefore  stated :  From  Thomas  B.  Stevenson  to  Milton 
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Fornia,  dated  April  13,  1870,  recorded  in  book  *T'  of 
deeds  at  page  408 ;  from  John  E.  Shepherd  to  the  defend- 
ant Pearoe,  June  25,  1874,  and  recorded  in  book  'Z'  of 
deeds  at  page  228 ;  from  Sarah  E.  Schoenheit  to  R.  A. 
White  et  ah,  dated  October  24,  1887." 

The  defendant  SichI  answered  the  petition  in  substance, 
denying  the  allegations  thereof,  and  alleging  that  he  has 
the  l^al  title  to  said  lots,  and  that  the  plaintiff's  claim  is 
a  cloud  on  the  same,  and  praying  for  affirmative  relief. 
On  the  trial  of  the  cause  a  decree  was  rendered  against 
Sichl  as  follows : 

'^  Now  on  this  day  this  cause  came  on  to  be  heard  upon 
the  pleadings  and  proof  adduced  by  the  several  parties 
upon  tbe  issues  joined  between  the  said  plaintiff  and  the 
said  defendant,  Jacob  Sichl;  and  the  court,  having  duly 
considered  the  same  and  listened  to  the  arguments  of  coun- 
sel, and  being  well  advised  in  the  premises,  doth  find  the 
issues  so  as  aforesaid  joined  between  the  said  plaintiff  and 
the  said  defendant,  Jacob  Sichl,  in  favor  of  the  plaintiff, 
and  against  the  said  defendant. 

'^And  the  cotSrt  finds  that  the  said  plaintiff  has  been  in 
the  undisturbed,  peaceable,  notorious,  open,  and  adverse 
possession  of  the  premises  described  in  the  petition,  to- 
wit,  lots  numbered  one  and  two  in  block  numbered  thirty- 
one,  in  Greggsport,  an  addition  to  Nebraska  City,  in  said 
county  of  Otoe,  for  more  than  ten  years  last  past,  before 
the  commencement  of  this  action,  claiming  to  own  the 
same  as  against  all  the  world,  and  especially  as  against  the 
said  defendants  herein,  and  against  the  claims  of  the  said 
defendant,  Jacob  Sichl,  and  that  the  plaintiff  is  entitled  to 
a  decree  quieting  his  said  title  as  prayed  in  his  said  peti- 
tion herein. 

*'  It  is  therefore  considered,  adjudged,  and  decreed  by  the 
court  in  said  cause,  that  the  title  and  possession  of  the  said 
plaintiff  in  and  to  the  said  premises,  to-wit,  lots  numbered 
one  and  two  in  block  numbered  thirty-one,  in  Gr^gsport, 
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an  addition  to  Nebraska  City,  in  said  county  of  Oto(\  be 
and  the  same  is  hereby  forever  settled  and  quieted  in  the 
plaintiff  as  against  all  claims  or  demands  in  law  or  in 
equity  by  the  said  defendant,  Jacob  Sichl,  and  those  to 
claim  or  claiming  by,  through,  or  under  him. 

"That  the  deeds  from  Sarah  E.  Schoenheit  to  R.  A. 
White  et  al.,  dated  October  24,  1887,  recorded  in  book  of 
deeds  No.  23  of  the  records  of  Otoe  county,  Nebraska,  at 
page  188;  the  deed  from  the  said  R.  A.  White  et  al.,  to 
the  defendant,  Jacob  Sichl,  dated  November  8,  1887,  and 
recorded  in  the  records  of  said  county  at  page  487  of  book 
22  of  deeds,  and  all  other  deeds  in  said  chain  of  title  be, 
and  the  same  are  hereby,  canceled  and  removed  as  clouds 
upon  the  title  of  the  said  plaintiff  in  and  to  said  described 
premises. 

"And  it  is  herein  further  ordered  and  decreed  that  the 
said  defendant,  Jacob  Sichl,  and  those  claiming  or  to  claim 
by,  through,  or  under  him,  be,  and  he  and  they  hereby  are, 
perpetually  enjoined  and  forbidden  to  claim  any  right, 
tide,  interest,  or  estate  in  or  to  said  premises,  by  virtue  of 
said  deeds  or  either  of  them,  hostile  or  adverse  to  the  pos- 
session and  title  of  the  said  plaintiff  therein ;  and  said 
defendant,  Jacob  Sichl,  and  those  claiming  under  him  are 
hereby  perpetually  forbidden  and  enjoined  from  commenc- 
ing or  bringing  any  suit  at  law  or  in  equity  to  disturb  the 
said  plaintiff  in  his  said  possession  and  title  thereto,  and 
from  setting  up  any  daim  or  interest  or  estate  therein  ad- 
verse to  the  title  of  the  plaintiff  therein,  and  from  disturb- 
ing the  plaintiff  in  the  quiet  and  peaceable  enjoyment  of 
said  described  premises. 

"And  it  is  further  considered  and  adjudged  that  the 
plaintiff  have  and  recover  his  costs  in  this  behalf  expended, 

against  the  defendant,  Jacob  Sichl,  taxed  at  $ ,  and 

execution  is  awarded  therefor." 

It  will  be  observed  that  the  petition  fails  to  allege  and 
the  court  to  find  that  the  plaintiff  has  been  in  the  exclu- 
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she  adverse  possession  of  the  property  in  question  for  any 
period  of  time.  This  defect  will  be  considered  waived 
after  judgment  wiiere  the  testimony  shows,  as  in  this  case, 
the  plaintiff  has  been  in  the  open,  exclusive,  and  notorious 
adverse  possession  of  the  lots  in  question  for  a  period  exceed- 
ing ten  years,  viz.,  seventeen  years;  that  he  had  partly  en- 
closed the  same  and  cultivated  them  for  more  than  ten  years. 
Leaving  out  of  consideration  the  fencing,  the  cultivation  of 
the  lots  as  owner  for  the  statutory  period  and  payment  of  the 
tajies  thereon  are  sufficient  to  constitute  adverse  possession 
and  pass  a  good  title  to  the  party  in  possession.  The  statute 
is  one  of  repose,  and  it  is  safe  to  assume  that  any  person  who 
claims  a  title  or  interest  in  the  land  in  opposition  to  that  of 
the  party  in  possession  will  assert  it  within  the  time  fixed  by 
statute.  The  security  of  titles  and  welfare  of  society  are 
best  promoted  by  closing  the  doors  of  the  courts  against 
stale  claims  which  experience  has  shown  spring  up  at  great 
distances  of  time  when  important  witnesses  are  dead,  or 
material  evidence  is  lost  or  destroyed.  These  stale  claims 
in  many  cases  are  bought  up  for  a  trifle,  or  litigated  as  a 
speculation  and  without  any  real  merit  in  them.  The  stat- 
ute, therefore,  was  designed  to  protect  the  occupant  in  pos- 
session of  land  as  owner,  and  make  his  title  complete  after 
ten  years  of  such  possession. 

The  effect  of  the  statute  is  very  clearly  stated  by  Judge 
Gantt  in  Horbach  v.  Miller ^  4  Neb.,  47,  quoting  from 
Grqffim  v.  Tottenham,  1  W.  &  S.  (Pa.),  488:  "That  Uhe 
title  of  the  original  owner  is  unaffected  and  untrammeled 
till  the  last  moment;  and  when  it  is  vested  in  the  adverse 
occupant  by  the  completion  of  the  statutory  bar,  the  transfer 
has  relation  to  nothing  which  preceded  it:  the  moment  of 
conception  is  the  instant  of  birth.'  Therefore  Hhe  opera- 
tion of  the  statute  takes  awny  the  title  of  the  owner  and 
transfers  it  in  legal  effect  to  the  adverse  occupier;'  and  'one 
who  purchases  the  written  title  of  the  owner,  buys  a  title 
which  by  operation  of  law  was  fairly  vested  in  the  adverse 
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oocapant.'  {Schallv.  The  Wittiafni  Valley  Railroad  Co.,  35 
Penn.  State,  204.)''  And  the  character  of  the  possession 
is  stated  by  the  same  eminent  jndge  as  follows :  ^'  It  is, 
however,  insisted  that  this  possession  must  not  merely  be 
possession,  but  that  this  possession  must  be  under  a  claim 
of  right  for  the  whole  statutory  period.  This  is  true;  but 
the  question  is,  what  constitutes  such  a  claim  of  right? 
In  answer  to  this,  it  is  only  necessary  to  observe  that  the 
rule  seems  to  be  well  settled  that  acts  of  notoriety,  sudi 
as  building  a  fence  around  the  land,  entering  upon  the  land 
and  making  improvements  thereon,  raising  crops  and  fell- 
ing trees  thereon,  are  presumptive  evidence  and  evincive  of 
intention  to  assert  ownership  over  and  possession  of  the 
property ;  and  taxation  of  the  land  for  a  series  of  years  to 
the  person  claiming  it,  and  the  payment  of  taxes  by  him, 
are  competent  evidence  tending  to  show  ownership.  {EllioU 
V,  Pearl,  10  Pet,  412;  Alden  v.  Gilmoi^,  13  Maine,  178 ; 
Little  V.  Libey,  2  Greenleaf  (Me,),  242;  Miller  v.  Shaw,  7 
Sergt.  and  Sawie,  136;  Farrar  v.  Fessenden,  39  New 
Hamp.,  277;  Angell  on  Limitations,  sec.  395.)  So  is  pos- 
session made  out  by  placing  on  the  premises  buildings  and 
receiving  the  rents  and  profits  thereof.  (Poignard  v.  Smith, 
6  Pick.,  177;  QatUng  v.  Lane,  17  Neb.,  77.)" 

In  the  case  last  cited  it  is  said  (page  83):  ''The  effect  of 
the  statute  is  to  quiet  titles  to  real  estate,  by  fixing  a  time 
within  which  the  actual  owner  must  commence  his  action 
for  the  recovery  of  the  estate.  If  no  action  is  commenced 
within  the  statutory  period,  the  occupier  obtains  an  abso- 
lute right  of  exclusive  possession  of  the  premises,  not  only 
against  the  former  owner  but  all  the  world.  {Trim  v. 
McPherson,  7  Coldw.  (Tenn.),  15;  AbeU  v.  Harris,  11 
G.  &  J.  (Md.),  367;  Cooper  v.  Smith,  9  S.  &  R,  26.)  And 
ih'tB  rule  will  apply  as  to  the  land  actually  occupied — if 
the  possession  was  adverse,  whether  the  party  held  under 
color  of  title  or  not."  In  ^ettniache  v.  Lamb,  18  Neb., 
619,  it  was  held  that  possession  may  be  tacked  where  one 
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comes  in  under  the  other  and  the  possessory  estates  are  con- 
nected and  continuous.   {(yBrien  v.  Oaalin,  20  Neb.,  349.) 

In  the  case  at  bar  the  testimony  shows  that  the  plaintiff 
has  a  complete  and  perfect  title  to  the  lots  in  question  by 
adverse  possession,  and  that  the  claims  of  the  defendants 
thereto,  whatever  they  may  have  been,  are  barred  by  lapse 
of  time.  It  also  appears  that  the  deeds  to  the  defendants 
are  clouds  upon  the  plaintiff  ^s  title  which  impair  its  value, 
and  that  he  is  entitled  to  have  the  same  canceled  and  set 
aside. 

The  decree,  therefore,  is  right  and  is  in  all  things  af- 
firmed. 

Decree  affirmed. 

The  other  Judges  concur. 


i  56  68»  State  op  Nebraska  v.  James  H.  Green. 

[Filed  June  27, 1889.] 

« 

1.  Criminal  Law :  Civil  Liability,    a  Tillage  has  aDthority  to 

leTy  a  reasonable  occupation  tax  which  conforms  to  the  reqnire- 
ments  of  the  oonatitation  and  statute;  but  sach  tax  is  a  mere 
clTil  liability  to  be  collected  by  levy  and  sale  of  property  and 
not  by  arrest  and  imprisonment. 

2.  :  License:  Taxes.  Where  it  is  necessary  to  license  a  traf- 
fic-* as  the  sale  of  intoxicating  liqaors — or  a  particular  kind  of 
business  Which  if  not  licensed  and  regulated  may  be  used  to  de- 
fraud individuals  or  the  public,  the  right  to  punish  by  imprison- 
ment for  a  fiiilure  to  pay  the  license  fee  and  take  out  license  is 
unquestioned,  because  such  power  is  necessary  for  the  preserva- 
tion of  order  and  welfare  of  society,  but  this  power  does  not 
apply  to  a  mere  occupation  tax. 

Exceptions  from  Cass  county,  Chapman,  J.,  preside 
ing.  Filed  under  the  provisions  of  section  515,  Criminal 
Code. 
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/.  H.  Haldemanf  for  the  state. 
T,  B.  Stevenson,  for  defendant. 
Maxwell,  J. 

The  defendant  in  error  was  arrested  for  violating  an 
ordinance  of  the  village  of  Elm  wood,  in  Cass  county,  by 
failing  to  pay  an  occupation  tax,  and  on  the  trial  before  a 
justice  of  the  peace  of  that  village  was  found  guilty  and 
sentenced  to  "  pay  a  fine  of  f  10  and  pay  the  costs  of  this 

suit,  taxed  at  $ ,  and  be  committed  to  the  jail  of  the 

county  until  said  fine  and  costs  are  paid." 

Green  appealed  to  the  district  court  of  Cass  county,  where 
on  his  motion  the  proceeding  was  dismissed.  The  attor- 
ney who  appeared  for  the  vHlage  thereupon  obtained  the 
consent  of  the  attorney  of  Cobb  county  to  appear  for  him 
in  the  supreme  court  in  order  to  settle  the  law  of  the  ca^, 
and  thereupon  obtained  leave  from  this  court  to  file  a  peti- 
tion in  error. 

The  transcript  of  the  justice  contains  all  the  proceedings 
and  is  quite  lengthy.  The  complaint,  as  it  appears  therein, 
is  as  follows : 


« 


The  State  op  Nebraska,^ 
"  Village  of  Elmtoood,  >98: 

^'Cass  County,  J 
•'The  complaint  of  8.  D.  Eells,  of  said  county,  made  be- 
fore me,  Wm.  Deles,  a  justice  of  the  peace  within  Stove 
Creek  precinct,  in  said  village  and  county  of  Cass,  state  afore- 
saidy  who,  being  duly  sworn,  deposes  and  says :  That  on  the 
Ist  day  of  June,  A.  D.  1888,  in  said  village  of  Elmwood 
and  said  county,  one  James  H.  Green  did  then  and  there 
wrongfully  and  unlawfully  engage  in,  carry  on,  and  main- 
tain the  business  and  occupation  of  keeping  a  drug  store  and 
dealing  in  drugs  without  having  first  paid  the  occupation 
tax  of  $3.00  fixed  and  providetl  by  ordinance  number  3  of 
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said  village,  and  without  first  having  otherwise  complied 
with  the  provisions  of  said  ordinance,  being  an  ordinance 
entitled  ^An  ordinance  to  raise  a  revenue,  and  levy,  define, 
and  provide  for  the  collection  of  a  tax  on  business  profes- 
sions and  occupations  in  the  village  of  Elmwood,  Ne- 
braska,' which  ordinance  provides  that  any  person,  firm,  as- 
sociation, company,  or  corporation  who  shall  carry  on  and 
maintain  a  business  of  keeping  a  drug  store  in  said  village 
without  having  first  paid  the  said  tax  of  $3.00  as  fixed  by 
said  ordinance,  and  complied  with  all  provisions  of  said  or- 
dinance, shall  forfeit  and  pay  the  sum  of  not  less  than  $10.00 
and  not  more  than  $25.00  for  every  five  days  that  the 
provisions  of  said  ordinance  shall  be  so  violated ;  that  said 
James  H.  Green  has  for  more  than  five  days  from  the  25th 
day  of  May,  1888,  the  time  said  ordinance  took  efiect,  vio- 
lated the  provisions  of  said  ordinance,  and  neglected  and 
refused  to  pay  the  tax  fixed  by  said  ordinance;  that  said 
ordinance  was  passed  and  approved  the  21st  day  of  May, 
1888,  and  duly  published  in  the  JElmtoood  Echoy  a  news- 
paper of  general  circulation  and  published  in  said  village 
on  the  26th  day  of  May,  1888,  and  by  the  provisions  thereof 
said  ordinance  took  effect  at  the  time  of  its  passage,  appro- 
val, and  publication.     Further  affiant  saith  not. 

"S.  D.  Eells. 

"Subscribed  in  my  presence  and  sworn  to  before  me 
this  10th  day  of  August,  1888.  Wm.  Deles, 

"Justice  of  the  PeaoeJ* 

No  copy  of  the  ordinance  appears  in  the  record.  It  is 
impossible  for  this  court  to  determine  whether  or  not  the 
village  authorities  of  Elmwood  have  properly  exercised 
the  power  conferred  upon  them.  In  that  portion  of  the 
ordinance  set  out  in  the  complaint  there  is  no  allegation 
that  the  punishment  for  a  failure  to  comply  with  the  or- 
dinance is  imprisonment.  In  fact  we  are  led  to  infer  that 
the  proposed  punishment  was  by  a  penalty  for  each  five 
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days  in  which  there  was  a  delay  of  payment.  There  is  but 
Httle  doubt  of  the  power  of  the  village  to  impose  a  rea- 
sonable occupation  tax  which  conforms  to  the  constitution 
and  statute.  Such  taxes,  however,  are  to  be  collected  by 
levy  and  sale  like  any  other  tax,  and  not  by  imprisonment. 
Where  it  is  necessary  to  license  a  traffic  as  that  of  the 
sale  of  intoxicating  liquors  or  a  particular  kind  of  busi- 
ness which,  if  not  licensed  and  regulated,  may  be  used  to 
defraud  individuals  or  the  public,  the  right  to  punish  by 
imprisonment  for  a  failure  to  pay  the  license  fee  and  take 
out  license  is  unquestioned,  because  such  power  is  necessary 
for  the  preservation  of  the  order  and  welfare  of  society, 
but  the  mere  collection  of  revenue  cannot  be  done  in  this 
manner.  The  proceeding  against  Green  by  arrest  was 
unanthorized,  and  he  could  not  be  imprisoned  for  a  mere 
failure  to  pay  a  tax  on  his  business.  The  judgment  of  the 
district  court,  therefore,  is  right,  and  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


Buck  &  Greenwood  v.  Lewis  B.  Eeed. 

[Filbd  Junr  27,  1889.J 

1.  Practice:  Dxmukbbb.  To  obtain  the  reTiew  of  a  decision  sns* 
taining  or  OTerraliog  a  demarrer,  the  party  moat  saflfer  a  judg- 
ment in  chief  to  be  rendered  on  the  demurrer;  if  he  ana  wen 
DTer  and  goes  to  trial  upon  the  merits,  he  waives  the  demnrrer 
and  cannot  assign  the  judgment  upon  the  demnrrer  as  error. 
{PotHngtr  v.  Oarrison,  3  Neb. ,  221,  and  cases  cited  in  the  opinion.) 

%  The  evidence  examined,  and  held,  to  sustain  the  Terdlct. 

EsBOB  to  fhe  district  court  for  Franklin  county.   Tried 
below  before  Gaslin,  J. 
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H.  Whitmore,  and  JSl  W.  Metcalfe^  for  plaintiff  in  error, 
cited:  Damdson  v.  WaMron,  31  111.,  120;  Etsendrathv. 
Knauer,  64  Id.,  396;  Berthoffv.  Quinlan,  68  Id.,  297. 

E.  A.  Fletcher,  for  defendant  in  error. 

Cobb,  J. 

This  cause  comes  to  this  court  on  error  from  the  judg- 
ment of  the  district  court  of  Franklin  county. 

The  plaintiff  below  allied  that  the  defendants  on  Feb- 
ruary 1, 1883,  were  copartners  doing  business  as  a  firm  in 
said  county,  not  incorporated ;  that  at  about  said  date,  in 
consideration  of  five  dollars  per  car  load  of  baled  broom 
com,  the  defendants  undertook  to  act  as  agents  for  the 
shipment  and  sale  of  said  property  and  to  account  to  plaint- 
iff on  demand  for  the  net  proceeds  thereof;  that  the  plaint- 
iff delivered  to  defendants  14,000  pounds  of  such  broom 
corn  of  the  value  of  $238  to  be  shipped  in  the  plaintiff's 
name,  which  the  defendants  failed  to  do,  but  shipped  the 
same  in  their  own  name,  and  prevented  the  same  from  being 
sold  in  the  earliest  and  best  market,  until  the  same  had 
become  of  less  value,  which  facts  were  concealed  from  the 
plaintiff;  that  after  shipment  the  defendants  drew  against 
the  consignment  and  paid  plaintiff  $185  thereon  and  no 
more ;  that  by  reason  of  the  fraudulent  conversion  of  said 
property  and  concealment  of  the  facts,  plaintiff  claims 
damages  in  the  sum  of  $103;  that  defendants  have  not 
settled  for  the  net  proceeds  of  the  sale  of  said  property 
though  requested  so  to  do ;  with  prayer  for  judgment. 

The  defendants  interposed  a  general  demurrer  "that  the 
petition  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,"  which  was  overruled. 

The  defendants  answered  that  they  received  the  14,000 
pounds  of  baled  broom  corn,  mentioned,  to  ship  to  Chicago, 
Illinois^  to  sell  according  to  their  beet  judgment  through 
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oommission  merchants  in  that  city ;  that  they  were  to  account 
to  the  plaintiff  for  the  net  proceeds  of  sale,  less  five  dollars 
per  car  load  for  their  services  to  be  performed ;  that  they 
reodved  and  paid  to  plaintiff  $150  in  cash  and  $12.26  in 
credit  on  account  of  the  shipment  and  sale  of  said  broom 
com,  which  was  kept  stored  for  several  weeks  and  until 
defendants,  by  due  inquiry,  deemed  it  for  the  best  interest 
of  the  plaintiff  that  it  should  be  sold,  which  was  done  for 
the  highest  price  obtainable;  that  after  deducting  from  the 
gross  price  the  railroad  freightage,  cartage,  storage,  and 
other  usual  and  necessary  expenses  of  shipping  and  selling 
sncfa  broom  corn,  $162.25  were  found  to  be  the  net  proceeds 
of  the  sale. 

The  defendants  allege  that  the  plaintiff  is  indebted  to 
them  in  the  sum  of  $41.69  for  goods  sold  and  delivered, 
and  that  said  account  has  no  connection  with  the  broom 
corn  transaction,  for  which  defendants  ask  judgment  with 
interest  at  seven  per  cent  from  January  1,  1887. 

The  replication  of  the  plaintiff  was  a  denial  of  every 
all^ation  of  new  matter  set  up  by  defendants. 

There  was  a  trial  to  a  jury,  with  finding  for  the  plaintifl 
and  verdict  for  $1 5.25  damages. 

The  defendants'  motion  for  a  new  trial  was  overruled  and 
judgment  entered  on  the  verdict. 

The  plaintiffs  in  error  assign  the  following  errors  on  the 
trial  in  the  court  below : 

1.  The  court  erred  in  overruling  the  demurrer  to  the 
petition. 

2.  In  overruling  defendants'  objection  to  any  evidence 
for  the  plaintiff. 

3.  In  overruling  the  motion  for  a  new  trial. 

4.  In  entering  judgment  on  the  verdict:  1,  the  allega- 
tions of  the  petition  are  insufficient;  2,  the  evidence  does 
not  support  the  verdict;  3,  the  verdict  is  contrary  to  law, 

5.  In  charging  the  jury  orally  without  the  defendants' 
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consent,  and  without  having  the  charge  afterwards  reduced 
to  writing. 

The  first  point  of  the  petition  in  error  is  doubly  waived 
and  cannot  be  considered  in  this  court.  It  will  be  observed 
that  upon  the  overruling  of  the  demurrer  to  the  petition 
the  defendants  answered  over  to  the  merits.  The  alleged 
error  in  overruling  the  demurrer  to  the  petition  was  waived 
by  defendants  answering  over  and  going  to  trial  upon  the 
merits.  So  held  by  the  supreme  court  of  Nebraska  terri- 
tory in  the  case  of  Mills  v.  Paynter,  1  Neb.,  440,  and 
again  by  the  supreme  court  of  the  state  in  Mills  v.  Millei', 
2  Id.,  299.  But  in  neither  of  these  cases  did  the  point 
find  a  place  in  the  syllabus.  In  the  case  of  Pottinger  v, 
Garriaorij  3  Id.,  221,  it  was  the  only  point  presented  by 
the  prevailing  party  and  monopolizes  the  syllabus.  The 
latter  case  was  followed  by  those  of  Farrar  &  Wheeler  v, 
TripkU,  7  Id.,  237;  Harral  v.  Gray,  10  Id.,  186  and 
Dorringion  r.  Minnick,  16  Id.,  397. 

In  the  case  of  Tingley  v.  Dolby,  13  Id.,  375  in  an  argu- 
mentative illustration,  the  law  is  stated  contrary  to  that 
laid  down  in  the  foregoing  cases,  and  found  a  place  in  the 
report,  doubtless,  through  inadvertence. 

But  had  the  point  not  been  waived  by  pleading  over,  it 
would  have  been,  by  the  failure  of  the  parties  who  now 
seek  to  avail  themselves  of  it,  to  call  the  attention  of  the 
trial  court  to  it  in-their  motion  for  a  new  trial. 

As  to  the  second  point,  I  think  that  under  our  liberal 
system  of  pleading  there  is  a  cause  of  action  set  out  io 
the  plaintiff's  petition.  Plaintiffs  in  error  in  the  brief 
take  the  position  that  the  petition  does  not  state  a  cause  of 
action  because  — 

''1.  It  does  not  allege  any  general  or  special  ownership 
of  the  broom  corn  to  be  in  the  plaintiff. 

"2.  The  facts  alleged  do  not  constitute  a  conversion  by 
the  defendants. 

'^8.  The  petition  does  not  allege  that  Reed  has  sustained 
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any  damage;  it  simply  alleges  that  he  ^claims'  damage/' 
etc. 

Where  the  action  is  in  the  nature  of  trover  and  conver- 
sioDy  which  is  upon  the  theory  that  the  plaintiff^  being  the 
owner  and  in  the  poaaeasion  of  the  goods  in  question, 
casually  lost  them,  and  the  defendant  found  them  and  con- 
verted them  to  his  own  use,  there  must  be  both  an  allega- 
tion of  pleading  and  evidence  of  either  a  general  or  special 
ownership  in  the  plaintiff,  but  where  the  case  is  foundo<l 
upon  the  receipt  of  the  goods  from  the  plaintiff  by  the 
defendant  as  agent,  factor,  commission  merchant,  or  other- 
wise, then  the  element  of  trover  is  wanting,  and  the  alle- 
gation and  proof  of  the  receipt  of  the  goods  from  the 
plaintiff  by  the  defendant,  in  the  character  or  for  the  pur- 
piiie  alleged,  takes  the  place  of  an  allegation  and  proof  of 
ownership,  and  the  right  of  the  plaintiff  to  recover  in  sucli 
case  will  de{)end  upon  proof  that  the  defendant,  after  receiv- 
ing the  goods  in  such  special  character  and  capacity,  refused 
or  failed  to  account  for  them  or  their  proceeds,  or  in  any 
unjustifiable  manner  deprived  the  plaintiff  thereof. 

By  placing  a  liberal  construction  upon  the  language  and 
allegations  of  the  petition,  it  amounts  to  about  this :  that 
defendants  were  his  agents  to  ship  the  broom  corn,  and  re- 
ceived it  as  such,  although  the  plaintiff  performed  the 
manual  labor  of  placing  it  in  the  car;  that  it  was  their 
duty  to  ship  it,  in  the  name  of  the  plaintiff,  to  a  commis- 
sion merchant  of  Chicago  for  immediate  sale,  but  that 
defendants  made  the  shipment  in  their  own  name,  not  for 
immediate  sale  but  to  be  stored,  and  concealed  the  same 
from  the  plaintiff  for  the  period  of  fourteen  months.  Had 
these  facts  been  proved,  the  plaintiff  would  have  been  en- 
titled to  a  verdict  for  the  value  of  the  broom  corn  at  the 
time  and  place  of  the  shipment,  with  interest;  and  there 
was  evidence  on  the  part  of  the  plaintiff,  upon  the  trial, 
which  tended  to  prove  the  above  facts,  with  evidence  which 
was  received  without  objection,  that  the  broom  corn  was 
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then  worth  on  the  groand — meaning,  I  suppose,  at  the 
place  of  shipment — fifty  dollars  per  ton;  and  by  another 
witness,  whose  testimony  was  received  over  defendants' 
objection,  from  two  and  one-half  to  three  cents  per  pound. 
It  is  in  evidence  that  there  were  14,000  poandsof  the  broom 
corn.  This,  at  fifty  dollars  per  ton,  would  come  to  $350. 
The  book  account  of  defendants  against  plaintiff,  according 
to  the  testimony  of  Mr.  Buck,  was  $41.69.  This  sum 
deducted  from  $350  leaves  $308.31.  From  this  last  sum 
deduct  $138,  paid  to  Mr.  Black  to  satisfy  a  mortgage  on 
the  broom  corn,  which  leaves  $1 70.31 .  The  evidence  would 
sustain  a  verdict  for  this  last  named  sum  if  objected  to 
only  by  the  plaintifls  in  error. 

Mr.  Buck,  when  on  the  stand  as  a  witness  in  behalf  of 
himself  and  co-defendant,  testified  that  the  car  load  of 
broom  corn  was  to  have  been  shipped  in  Mr.  Reed's  name, 
and  that  it  was  his  instruction  that  it  should  be  sold  in 
Reed's  name,  *'but  in  order  to  draw  on  them  it  was  billed 
in  the  name  of  Buck  &  Greenwood;"  that  they  got  the 
money  and  paid  Reed  $138,  and  the  balance  he  paid  to 
Barry ;  that  he  was  to  ship  it  and  be  responsible  to  Blacky 
and  that  he  got  a  receipt  from  him  for  $138;  that  he  was 
to  ship  it,  but  not  to  sell  for  less  than  $3  per  hundred  or 
$60  per  ton ;  that  he  shipped  two  car  loads  at  that  time 
and  drew  $300  on  the  two,  $150  a  piece;  that  those  two 
car  loads  were  sold ;  Reed's  sold  for  two  and  one-half  cents 
})er  pound,  amounting  to  $318.24 ;  freight,  commission,  and 
expenses  amounted  to  $106.03,  with  the  $150  he  had 
drawn,  making  $256.03 ;  then  they  kept  back  $oO  for  freight 
on  another  car ;  the  proceeds  of  the  two  cars  were  $472.25 ; 
$300  was  advanced  by  them,  and  $50  retained  by  them; 
that  they  then  sent  him  $72,  and  the  part  of  that  coming 
to  Reed  was  $12.25. 

This  is  Mr.  Buck's  testimony  as  contained  in  the  bill  of 
exceptions.  From  this  it  appears  that  $50  of  Reed's  money 
was  retained  by  somebody  to  cover  advances  made  on 
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another  shipment,  in  which  Reed  had  no  interest  If  thi^ 
was  possible  at  all  it  was  rendered  so  by  reason  of  the 
goods  of  plaintiff  being  shipped  in  the  name  of  defendants 
instead  of  in  his  own  name,  which  Mr.  Buck,  according 
to  his  own  statement,  was  to  have  done.  The  jury  doubt- 
leas  believed,  as  they  had  a  right  to,  that  the  defendants 
were  liable  to  the  plaintiff  for  this  $50,  even  if  they 
adopted  the  defendant's  theory  of  the  case.  So  that  even 
in  that  case  the  verdict  was  not  far  wrong. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  Judges  concur. 


B.  J.  RoBBiNs  V.  The  Omaha  &  Nobth  Platte 
R.  R.  Co. 

[Filed  Junk  27, 1889.] 

1.  Bailroads:  Damaobs  fob  Right  of  Way:  Appeal:  Pbag- 

noB.  When  a  nilntkj  oompaDj  appeals  from  ao  award  of 
damages  for  real  estate  coodemDed  for  right  of  way,  and  be- 
comes satisfied  of  the  oorreotness  of  the  award,  and  therefore 
does  not  desire  to  prosecnte  each  appeal,  th^  proper  motion  Is 
to  aiBrm  the  award,  as  snch  motion,  if  sostalned,  will  carry  in- 
terest and  costs.  (Berggrtn  v,  F.,  E.  A  M.  V.  R,  B.  Cb.,  33 
Neb.,  020.) 

2.  :  : .    Only  npon  a  showing  of  fraud  or  nndne 

advantage  will  snch  motion  be  denied. 

Error  to  the  district  court  for  Saunders  county.    Tried 
below  before  Marshall^  J. 

J.  R.  &  H.  OilkeHon,  for  plaintiff  in  error. 


1  27     78 
I  97    45S 
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T.  M.  Marqudty  and  J.  W.  Deweeae,  for  defendant  in 
error,  cited:  Berggren  v.  F.,  K  &  M.  F.  B.  B.  Co.,  23 
Neb.,  620. 

Cobb,  J. 

This  cause  is  brought  on  error  from  the  district  court  of 
Saunders  county. 

The  plaintiff  below  on  Septembers,  1886,  made  applica- 
tion under  section  97,  chapter  16,  Compiled  Statutes,  1887, 
to  the  county  judge  of  said  county  to  have  commissioners 
appointed  to  assess  the  damages  the  plaintiff  in  error  would 
sustain  by  the  appropriation  of  the  right  of  way  through 
the  west  half  of  the  northeast  quarter  of  section  two,  town- 
ship thirteen ;  the  southwest  quarter  of  the  southeast  quar- 
ter and  the  northwest  quarter  of  the  southwest  quarter  of 
section  thirty-five;  and  the  west  half  of  the  southeast  quar- 
ter of  section  eight,  township  fourteen,  all  in  range  eight 
east  in  said  county. 

The  commissioners  appointed  by  the  county  court  on 
September  10,  1886,  reported  to  the  court  on  the  same  day 
the  amount  of  damages  sustained  by  the  plaintiff  in  error 
at  $650.  Thereupon  the  plaintiff  below  gave  notice  of  ap- 
peal to  the  district  court,  and  deposited  with  the  county 
court  the  amount  of  the  award,  and  took  possession  and 
appropriated  ten  and  three-hundredths  acres  of  the  land 
for  the  right  of  way  of  the  railroad. 

On  November  9,  1886,  the  plaintiff  below  filed  a  tran- 
script of  said  proceedings  in  the  district  court  and  perfected 
its  appeal.  At  the  succeeding  terms  of  the  district  court 
the  cause  was  set  for  trial,  but  was  not  called  for  trial  until 
the  May  term,  1888,  when  it  was  reached,  and  the  defend- 
ant below  being  ready  with  his  witnesses  for  trial  the 
plaintiff  below  moved  the  court  ^^to  afiirm  the  finding  and 
judgment  of  the  county  court  and  the  award  of  the  ap- 
praisers appointed  by  said  court,"  to  which  the  defendant 
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objected  and  presented  his  affidavit  that  he  was  ready  for 
trial,  and  demanded  that  the  cause  be  set  for  trial,  which 
was  overruled  and  the  award  of  the  county  court  affirmed 
for  the  sum  of  $727.90. 

The  following  errors  are  assigned  to  this  ruling  of  the 
court: 

1.  The  court  erred  in  sustaining  the  motion  to  affirm  the 
award. 

2.  In  overruling  the  objection  to  said  motion. 

3.  In  overruling  the  motion  to  have  the  cause  tried. 
After  a  careful  consideration  of  the  argument  of  counsel 

for  plaintiif  in  error  I  am  unable  to  distinguish  this  case 
from  that  of  Berggrea  v.  jPl,  E.  &  M.  V.  R,  R.  Co.,  23 
Neb.,  620.  In  that  case  the  railroad  company,  having 
taken  an  appeal  from  the  award  of  damages,  for  the  con- 
demnation and  taking  by  it  of  certain  lots  in  the  city  of 
Wahoo,madeby  the  commissioners  appointed  by  the  county 
court,  and  said  appeal  having  been  pending  in  the  district 
court  for  one  year,  moved  to  dismiss  the  appeal,  which  motion 
was  sustained  by  the  court,  ainl  the  appeal  dismissed. 
Upon  error  to  this  court  the  judgment  of  the  district  court 
was  reversed.  In  the  opinion  the  court  says  :  "  If  an  appeal 
is  taken  by  the  company  upon  the  assumption  that  the 
award  is  too  large  and  it  afterwards  considers  that  it  is 
not,  and  seeks  to  dismiss  its  appeal,  justice  demands  that 
it  shall  pay  interest  on  the  award  thus  made,  as  it  has 
caused  the  land  owner  to  be  deprived  of  the  use  of  said 
money  and  it  cannot  be  ixirmitted  to  dismiss  its  appeal 
without  payment  of  such  interest.  The  proper  motion  is 
to  affirm  the  awai*d  and  not  to  dismiss  the  appeal.  This 
would  carry  costs  and  also  interest  on  the  award.^' 

The  above  opinion  was  filed  on  the  14tli  day  of  March, 
1888,  and  was  followed  by  the  district  court  in  the  case  at 
bar.  In  so  doing  it  ought  to  be  sustained,  unless  it  clearly 
appears  that  this  court  made  an  erroneous  decision  and  rul- 
ing from  which  it  ought  to  recede.     Api)eals  are  creations 
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of  statutes  and  the  practice  of  courts  in  appeal  cases  is  gen- 
erally regulated  by  statute ;  but  it  often  happens  as  in  the  case 
al>ove  cited^  that  the  omission  of  the  statutory  provisions 
must  be  supplied  by  the  appellate  court.  Rules  stated  for 
that  purpose  can  only  be  judged  by  their  tendency  to  promote 
justice  and  fair  play  or  otherwise.  Failing  to  see  that  the 
rule  laid  down  in  the  case  above  cited  and  followed  by 
the  lower  court  in  the  case  at  bar  tends  to  injustice  or  un- 
fair dealing,  I  think  that  it  ought  to  be  adhered  to. 
The  judgment  of  the  district  court  is  affirmed. 


Judgment  affirmed. 


The  other  Judges  concur. 


W.  H.  Dickenson  v.  Daniel  R.  Pelton. 

[Filbdl  June  27,  1889.] 

Practice.  Where  no  particular  questions  of  law  arise  in  the  case, 
and  the  evidence  fully  sustains  the  verdict,  the  judgment  will 
be  affirmed. 

Error  to  the  district  court  for  Saundera  county.     Tried 
below  before  Marshall^  J. 

S.  H.  Sornborger,  and  George  W.  Simpson,  for  plaintiff 
in  error. 

J.  R.  GiUceson,  and  George  I.  Wright,  for  defendant  in 
error. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Saun- 
ders county  by  the  defend«')nt  in  error  against  the  plaintiff 
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in  error  to  recover  damages  for  slander.  There  are  seven 
causes  of  action  set  forth  in  the  petition  and  the  plaintiff 
in  error  admits  in  his  answer  the  speaking  of  the  words 
alleged  in  the  third,  fifth,  and  seventh  counts  of  the  peti- 
tion and  says  that  the  same  are  true,  and  denies  the  alle- 
gations of  the  first,  second,  fourth,  and  sixth  counts.  He 
also  pleads  certain  matters  in  mitigation.  On  the  trial 
of  the  cause  the  jury  returned  a  verdict  in  favor  of  the 
defendant  in  error  for  seven  hundred  dollars,  and  a  motion 
for  a  new  trial  having  been  overruled,  judgment  was  entered 
on  the  verdict.  There  can  be  no  detailed  statement  of  the 
case  without  giving  unpleasant  notoriety  to  both  the 
plaintiff  and  defendant;  and  in  view  of  the  fact  that  we 
find  no  material  error  in  the  record,  either  in  the  weight 
of  evidence,  which  fully  sustains  the  verdict,  or  in  the  in- 
structions given,  asked,  or  refused,  nor  any  particular  ques- 
tions of  law  in  the  case,  it  is  unnecessary  to  extend  this 
opinion.  There  is  no  error  apparent  in  the  record,  and  the 
judgment  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


Howard  M.  Coleman  v.  W.  T.  Soott.  |  ^  ^\ 

[FlLBD  JUHK  27,  1889.] 

1.  Oarnishment.  An  attaching  creditor  has  no  greater  rights 
against  the  garnishee  than  were  possessed  hj  the  defendant  in 
the  action,  therefore  where  a  debt  has  been  assigned  in  good 
fiiith  for  a  Talnable  consideration  before  the  notice  to  the  gar- 
nishee, the  assignee  wiU  be  protected;  and  if  aifler  a  garnishee 
has  answered  and  before  judgment  he  is  notified  by  the  assignee^ 
of  the  assignment  of  the  claim  to  him  before  the  service  of  no-, 
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tice,  the  garnishee  should  at  once  bring  the  matter  to  the  atten- 
tion of  the  coart  by  filing  a  supplemental  answer.  A  garnishee 
who  before  answer  has  notice  that  the  defendant  in  the  action 
had  assigned  the  debt  to  another  before  the  notice  of  garnish- 
ment was  served  mnst  state  that  fact  in  his  answer  to  be  pro- 
tected from  an  action  by  the  assignee  of  the  debt. 

2.  Practice*    Where  the  controlling  facts  in  a  case  do  not  sustain 
the  Judgment,  it  will  be  set  aside. 

Error  to  the  district  court  for  Buffalo  county.  Tried 
bolow  before  Hamer,  J. 

A.  H.  Connor^  and  John  M.  Stewart,  for  plaintiff  in  error, 
cited:  Smith  v.  Ainscow,  11  Neb.,  476;  Cottav.  O'iVea/',  68 
N.  H.,  672. 

Marston  &  Neviua,  for  defendant  in  error. 
Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Buffalo 
county  to  foreclose  a  mechanic's  lien.  On  the  trial  of  the. 
cause  the  court  found  the  issues  in  favor  of  the  defendant 
and  dismissed  the  action.  The  plaintiff  alleges  in  his  peti- 
tion that  "on  or  about  the  5th  day  of  July,  A.  D.  1887, 
the  said  plaintiff  entered  into  a  verbal  contract  with  the 
said  defendant  to  furnish  him  ninety-seven  thousand  seven 
hundred  and  eighty-five  bricks  at  the  agreed  price  of  seven 
dollars  per  thousand,  for  the  erection  of  a  brick  business 
house  on  lots  numbered  one  hundred  and  fifteen  and  one 
hundred  and  sixteen,  Kearney  Junction,  now  the  city  of 
Kearney. 

"In  pursuance  of  said  contract  the  said  plaintiff  fur- 
ished  said  brick  to  the  defendant  for  the  erection  of  said 
business  house,  on  and  between  the  5th  day  of  July,  1887, 
aud  the  16th  day  of  July,  1887,  for  the  sum  of  seven 
dollars  per  thousand,  amounting  in  the  aggr^ate  to  the 
sum  of  six  hundred  and  eighty-four  and  jYff  dollars.    The 
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said  plaintiff  Airther  says  the  said  defendant  at  the  time 
the  plaintiff  furnished  said  brick  claimed  to  be  the  owner 
lu  fee  of  said  lots  numbered  115  and  116. 

''  The  said  plaintiff  further  says,  said  brick  were  sold 
and  delivered  to  the  said  defendant  after  the  representation 
and  statement  of  the  said  defendant  to  the  said  plaintiff  that 
he  was  the  owner  in  fee  of  said  lots,  and  with  the  under- 
standing and  belief  on  the  part  of  the  said  plaintiff  that 
the  said  defendant  at  the  said  time  was  the  owner  in  fee  of 
said  lots  and  not  otherwise. 

"  The  said  plaintiff  further  says  the  said  defendant  is 
the  owner  in  fee  of  said  lots,  but  allies  the  fact  to  be  that 
the  deed  records  of  said  county  do  not  disclose  that  fact  for 
the  reason  that  the  said  defendant  fails  and  refuses  to  place 
on  record  his  deeds  to  said  lots. 

"The  said  plaintiff  further  says  on  the  11th  day  of  Au- 
gust, 1887,  and  within  four  months  from  the  time  of  fur- 
nishing said  brick,  he,  the  said  plaintiff,  made  an  account 
in  writing  of  the  items  or  number  of  said  brick  so  furnished 
the  said  defendant  under  said  contract,  and  after  making 
oath  thereto,  as  required  by  law,  filed  the  same  in  the 
clerk's  office  of  Buffalo  county,  claiming  a  mechanic's  lien 
therefor  upon  said  lots  and  the  building  thereon. 

"  The  said  plaintiff  further  says  the  sum  of  $684.49,  to- 
gether with  interest  from  the  16th  day  of  July,  1887,  now 
remains  due  and  unpaid  on  said  account.^' 

The  answer  consists  of  a  number  of  specific  denials. 

The  testimony  tends  to  show  that  one  Samuel  Coleman, 
a  son  of  the  plaintiff,  had  for  several  years  prior  to  1887 
been  engaged  in  the  manufacture  of  brick  at  the  city  of 
Kearney ;  that  from  time  to  time  his  father  had  assisted 
him  financially,  the  whole  amount  loaned  to  the  time  of 
the  trial  being  in  excess  of  $1,800;  that  early  in  June, 
1887,  Samuel  Coleman  had  a  large  kiln  of  brick  ready  to 
barn,  but  not  having  means  to  purchase  the  necessary  fuel 
he  applied  to  the  plaintiff,  who  furnished  the  necessary 
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money  for  that  purpose  but  took  a  chattel  mortgage  on  the 
kiln  to  secure  the  amount  owing  by  Samuel  Coleman  to 
him.  This  mortgage  is  dated  June  25, 1887,  and  was  filed 
for  record  on  the  same  day.  While  this  mortgage  was 
upon  the  brick  the  defendant  purchased  97,784  of  the  same 
from  Samuel  Coleman.  The  latter  claims  he  sold  the  same 
as  agent  for  the  plaintiff,  but  the  defendant  allies  that  he 
sold  the  same  as  owner.  The  plaintiff  and  one  Hoge  testify 
that  they  informed  the  defendant  soon  afler  the  execution 
of  the  mortgage  of  its  existence,  and  that  the  price  of  the 
brick  which  he  had  purchased  from  Samuel  Coleman  was 
to  be  deposited  in  the  Kearney  National  Bank  for  the 
plaintiff.  This  the  defendant  denied  on  his  direct  exami- 
nation, but  on  cross-examination  he  testified  : 

Q.  Do  you  remember  of  Mr.  Hoge  coming  to  you  and 
reading  a  letter  to  you  ? 

A.  I  remember  seeing  him  there  with  a  letter,  but  I 
paid  no  attention  to  him  because  he  annoyed  me  so  much. 

Q.  Did  you  tell  him  you  would  never  have  anything 
more  to  do  with  Sam  Coleman? 

A.  I  told  him  I  would  have  nothing  more  to  do  with 
bricks  until  they  were  burned, 

Q.  Did  you  pay  for  any  coal  that  burned  the  kiln  in 
question  ? 

A.  I  don't  know  —  I  did  not  go  responsible  for  any 
more  coal. 

Q.  Did  Mr.  Hoge  say  to  you  why  he  wanted  you  to  pay 
the  draft  ? 

A.  I  don't  know,  only  he  wanted  to  know  particularly 
whether  I  had  paid  it  or  not ;  he  was  interested  in  my  pur- 
chasing the  kiln  of  brick  so  he  could  get  his  claim. 

Q.  When  was  the  first  conversation  you  had  with  Mr. 
Hoge? 

A.  Before  they  were  burned. 

Q.  How  many  conversations  did  you  have  with  him  ? 

A.  I  don't  know  —  I  could  not  turn  down  the  street 
but  he  followed  me. 
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Q.  What  for? 

A.  To  get  me  to  purchase  those  brick. 

Q.  H.  M.  Coleman  never  told  you  they  were  his? 

A.  Afler  they  were  delivered  he  came  to  me  and  wanted 
pay  for  them. 

Q.  Did  Mr.  Hoge  make  you  angry  when  he  first  talked 
with  you  about  this  draft  ? 

A.  Well,  I  got  angry  by  the  way  he  annoyed  me. 

Q.  Do  you  remember  what  he  said  in  the  postoffice? 

A.  I  can't  put  the  words  togetlier;  he  had  a  letter  in 
his  hand. 

Q.  Did  he  read  it  to  you? 

A.  He  started  to  read  it  but  I  did  not  stay  to  listen 
to  it. 

Q.  Did  he  go  to  see  you? 

A.  Yes,  sir;  I  took  him  over  to  see  the  brick,  vm  a  good  " 
many  would  be  rejected. 

Q.  Are  you  personally  acquainted  with  Samuel  Cole- 
man? 

A.  Yes,  sir. 

Q.  Did  you  get  brick  checks  with  H.  M .  Coleman's 
name  on  them? 

A.  I  got  checks  just  like  those  I  always  got,  as  far  as  I 
noticed,  and  after  the  suit  commenced  that  was  brought 
np,  and  I  looked  them  over  and  saw  little  small  letters, 
H.  M.,  put  at  the  edge  of  the  paper ;  I  had  not  noticed 
anything  on  there  before. 

Q.  When  you  met  Mr.  Hoge  in  the  postoffice  that  was 
not  the  time  you  had  the  row  with  him,  but  that  was  be- 
fore Miller's  hardware  store? 

A.  I  had  no  row  with  him  in  the  postoffice. 

Q.  You  did  have  some  trouble  with  him  in  front  of 
Miller's  hardware  store? 

A-  Yes,  sir,  we  had  some  pretty  warm  words. 

Q.  Samuel  E.  Coleman  never  told  you  these  brick  were 
his  fether's? 
6 
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A.  Not  UDtil  after  the  brick  were  delivered. 

Q.  When  did  he  tell  you? 

A.  Right  there  and  then;  he  said  for  me  to  pay  the 
money  into  the  Kearney  National  Bank. 

Q.  Do  you  remember  the  day  he  told  you  that? 

A.  No,  sir;  but  it  can  be  got  at;  the  first  time  he  told 
me  to  pay  any  money  into  the  bank  was  that  Saturday  l>e- 
fore  I  was  garnished  the  next  Monday. 

Q.  Did  he  not  tell  you  then  that  his  father  would  not 
want  to  draw  any  more  on  you  until  all  the  brick  were 
delivered? 

A.  No,  sir. 

Q.  Who  had  garnished  you? 

A.  East's  son  and  Wade. 

Q.  You  have  been  indemnified  in  all  these  eases  where 
you  have  been  garnished  ? 

A.  Yes,  sir. 

It  will  thus  be  seen  that  the  defendant  had. knowledge  oi 
all  the  facts  as  to  the  plaintiif 's  interest  in  the  brick  before 
he  filed  answers  in  the  garnishment  proceedings,  and  he 
should  have  set  them  up  as  a  defense  in  those  cases.  This 
he  evidently  did  not  do.  The  garnishment  proceedings 
seem  to  have  taken  place  injustice's  court.  The  attaching 
creditor  had  no  greater  rights  against  the  garnishee  than 
^ere  possessed  by  the  defendant  in  the  action ;  therefore 
when  a  debt  has  been  assigned  in  good  faith  for  a  valuable 
consideration  before  the  notice  to  the  garnishee,  the  as- 
signee will  be  protected ;  and  if  after  the  garnishee  has 
answered  and  before  judgment,  he  is  notified  by  the  as- 
signee of  the  assignment  of  the  debt  to  him,  before  service 
of  the  notice,  the  garnishee  should  at  once  bring  the  matter 
to  the  attention  of  the  court  by  a  supplemental  answer. 
(Copdand  v.  Manton,  22  O.  S.,  404;  Maxw.  Justice  Pr., 
(oth  Ed.),  341-2;  Drake  on  Attachment,  sec.  627;  Wake- 
fiM  V.  Martin,  3  Mass.,  558;  Dix  v.  Cobb,  4  Id.,  508: 
Warren  v.  Copdin,  4  Mete.  (Id.),  598;  LiUlefidd  v.  Smith, 
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17  Me.,  327;  Winch  v.  Keeley,  1  T.  R.,  619;  WaUin^ 
V.  MUler,  16  Cal.,  38;  Smith  v.  Clark,  9  Iowa,  241; 
Nesmiih  v.  Drum,  8  W.  &  8.  (Pa.),  9;  Wilson  v.  Davis- 
son,  5  Munf.  (Va.),  178 ;  Tazewell  v.  Barrett,  4  H.  &  M. 
(Va.),  269;  Anderson  v.  De  Soer,  6  Gratt.,  364.) 

No  question  is  made  as  to  the  bona  fides  of  the  plaint- 
iff's claim,  and  as  it  is  clearly  established  that  the  defend- 
ant had  notice  of  such  interest  before  the  notice  in  the 
garnishment  was  served,  he  is  not  protected,  but  as  he 
seems  to  be  fully  indemnified  he  probably  will  suffer  no 
lo^.  Where  the  judgment  of  the  court  is  against  the  es- 
tablished controlling  facts  in  the  case,  it  cannot  be  sustained. 
It  follows  that  the  judgment  of  the  district  court  must  be 
reversed  and  a  decree  will  be  entered  in  this  court  for  the 
amount  claimed  in  the  petition,  with  interest  thereon. 

Decree  accordingly. 
The  other  Judges  concur. 


The  Stoddard  Manufacturing  Company  v. 
Krause  et  al. 

[Filed  June  27, 1869.] 

1.  Partnership.    An  ostensible  partner  retiring  from  a  firm  mnst 

I^Ye  notice  of  his  retirement  or  he  will  be  liable  to  creditors  of 
the  continuing  firm  or  partner,  who  either  carries  on  the  busi- 
ness, or  is  charged  with  the  duty  of  liquidating  the  business  of 
the  partnership. 

2.  :  DISSOLUTION.    To  afiect  the  rights  of  one  dealing  with 

•  partnership  firm,  actual  notice  of  its  dlBsolntion  must  be 
brought  home  to  him.    {Johnacm  v,  ToUen^  3  Cal.,  343.) 

Erbor  to  the  district  court  for  Platte  county.     Tried 
below  before  Poct,  J. 
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McAUider  &  CoimdiuSy  for  plaintiff  in  error,  cited : 
Pecker  v.  Hall,  14  Allen,  532;  Bates,  Law  of  Partnership ; 
sees.  607,  611,  612,  and  cases  cited;  Warren  v.  BaU,S7 
III.,  77;  Bayard  v.  Johnson,  2  Peters,  186,  and  note; 
Wade,  Law  of  Notice,  sec.  530;  Abbott's  Trial  Evidence, 
p.  222,  par.  40;  Story  on  Partnership,  sec.  160;  Southern 
V.  Grim,  67  III,  106;   WUliama  v.  Bowei'8,  15  Cal.,  321. 

M.  WhUmoyer,  for  defendant  in  error. 
Cobb,  J. 

This  cause  was  brought  to  this  court  on  error  from  the 
district  court  of  Platte  county. 

The  Stoddard  Manufacturing  Company,  organized  as  a 
corporation  under  the  laws  of  the  state  of  Ohio,  and  author- 
ized to  do  business  in  this  state,  complains  that  Gus.  R. 
Krause,  Henry  Lubker,  and  W.  J.  Welch,  a  copartnership 
formed  and  doing  business  in  this  state,  under  the  firm 
name  of  Krause,  Lubker  &  Welch,  on  June  24,  1886^ 
bought  of  the  company  certain  goods,  wares,  and  merchan- 
dise, consisting  of  agricultural  implements,  which  were 
delivered  to  the  firm,  in  part  payment  for  which  that  firm 
endorsed  and  transferred  to  the  company  a  certain  promis- 
sory note  as  follows : 

"JflOO.  No 

"Columbus,  Neb.,  October  1,  1886. 
"On  or  before  the  first  day  of  July,  1887,  for  value 
received,  I  or  we  promise  to  pay  to  Krause,  Lubker  & 
Welch,  or  order,  one  hundred  dollars  at  Columbus  State 
Bank,  with  interest  from  date  until  paid  at  the  rate  of  ten 
per  cent  per  annum. 

"(Signed)         G.  R.  Krause. 

Indorsed :  "  Pay  to  the  order  of  the  Stoddard  MPg 
Co.,  protest  waived.  (Signed)  Krause,  Lubker  &  Welch,^'" 
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which  was  not  paid  by  either  drawer  or  endorser;  also  a 
second  promissory  note  as  follows : 

"$26.  Columbus,  Neb.,  August  24,  1886. 

"On  or  before  the  1st  day  of  June,  1887,  for  value  re- 
ceived, in  one  hay  rake,  I,  we,  or  eitlier  of  us  promise  to 
pay  the  Stoddard  Manufacturing  Company,  Dayton,  Ohio, 
or  order,  twenty-six  dollars  at  the  Columbus  State  Bank, 
with  interest  at  the  rate  of  ten  per  cent  per  annum  from 
date  until  paid.  (Signed)  Wm,  T.  Price." 

Indorsed:  "For  value  received  I  or  we  hereby  guar* 
antee  the  payment  of  the  within  note  at  maturity,  or  at 
any  time  thereafter,  or  any  renewal  of  the  same,  and 
hereby  waive  protest,  demand,  and  notice  of  non-payment 
thereof.  (Signed)  Krause,  Lubker  &  Welch ;"  which  was 
not  paid  by  drawer  or  guarantor,  by  reason  of  which  the 
company  demand  judgment  against  the  firm  for  $126,  with 
interest  at  ten  per  cent  on  $100  from  October  1,  1886,  and 
at  the  same  rate  on  $26  from  August  24,  1886,  and  costs 
of  suit. 

The  separate  answers  of  defendants,  Lubker  and  Welch 
denied  each  and  every  allegation  of  the  plaintiiF  exc(»pt 
that  it  is  a  duly,  authorized  corporation. 

There  was  a  trial  to  a  jury  with  a  finding  for  the  de- 
fendants as  to  the  first  note  of  $100,  and  for  the  plaintiff 
on  the  second  note  of  $26,  with  verdict  for  plaintiff  of 
130.50. 

The  plaintiff's  motion  for  a  new  trial  was  overruled, 
judgment  entered  on  the  verdi(;t,  and  exceptions  taken. 

The  plaintiff  in  error  assigns  the  following  causes: 

1.  The  verdict  is  contrary  to  law. 

2.  The  verdict  is  not  sustained  by  the  evidence. 

3.  The  court  erre  1  in  giving  the  instruction  to  the  jury. 
It  appears  from  the  evidence  that  the  defendants,  Krause, 

Lubker  &  Welch,  were  general  partners  engaged   in  the 
sale  of  agricultural  implements  at  Columbus,  in  this  state, 
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as  a  firm  or  partnership  of  the  name  and  style  of  Kniuse, 
Lubker  &  Welch.  For  aught  that  appears  in  the  case 
they  were  all  active  partners,  taking  an  equal  part  in  the 
business  of  the  firm.  They  purchased  agricultural  imple- 
ments on  credit  of  the  plaintiff,  a  manufacturing  corporation 
of  Dayton,  Ohio,  under  an  agreement  that  plaintiff  receive 
in  payment  for  said  goods  from  time  to  time  the  notes  of 
the  customers  of  said  firm  endorsed  or  guaranteed  by  them. 
The  firm  was  dissolved  on  the  3d  or  4th  day  of  November, 
1886,  being  then  indebted  to  the  plaintiff.  There  was  evi- 
dence offered  which  it  is  assumed  tended  to  prove  that  a 
notice  of  such  dissolution  was  published  about  that  date, 
but  upon  objection  said  evidence  was  rejected.  It  does  not 
appear  whether  the  business  was  continued  by  any  or  either 
of  the  partners,  nor  indeed  what  were  the  terms  of  the  dis- 
solution or  whether  any  provision  was  made  for  winding 
up  or  settling  the  partnership  business.  But  it  does  ap- 
pear that  on  or  about  the  10th  day  of  said  month  of  No- 
vember the  plaintiff  received  by  mail  from  the  defendants 
an  invoice  of  indorsed  and  guaranteed  notas  to  apply  on 
the  indebtedness  of  defendants  to  the  plaintiff,  the  receipt 
of  which  was  acknowledged  by  letter  dated  the  10th  of 
said  month  and  in  the  due  course  of  bi^siness.  In  this 
invoice  or  remittance  of  notes  were  the  notes  sued  on. 
While  the  evidence  is  not  very  clear,  there  can  be  no  doubt 
that  the  defendants  had  credit  on  their  account  with  the 
plaintiff  for  the  full  amount  of  these  notes.  It  does  not 
appear  which  one  of  the  defendants  performed  the  clerical 
work  of  enclosing  and  mailing  said  package  of  notes  to 
the  plaintiffs  or  of  writing  the  letter  of  transmittal,  nor  do 
I  think  it  at  all  important.  It  appears  from  the  testimony 
of  the  defendant,  G.  R.  Krause,  that  at  the  time  of  the 
dissolution  he  was  indebted  to  the  firm  for  a  pulverizer,  a 
rake,  and  some  other  goods  of  the  plaintiff's  manufact- 
ure, amounting  in  all  to  one  hundred  dollai: ,  which  he 
kad  taken  for  use  on  his  farm;  that  he  executed  his  note 
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to  tbe  firm  therefor,  placed  it  in  the  firm's  safe  and  en- 
tered it  on  the  books  of  the  firm,  ailer  having  endorsed 
it  in  the  name  of  the  firm.  This  endorsement,  he  says,  he 
placed  on  the  note  after  the  dissolution  of  the  firm.  But 
it  appears  from  the  deposition  of  William  J.  Jones,  book- 
keeper and  treasurer  of  the  plaintiff,  that  the  two  notes 
sued  on  were  received  by  the  plaintiff,  endorsed  to  it,  on 
the  10th  day  of  December,  1886,  as  a  part  of  an  invoice 
or  remittance  of  notes  as  hereinbefore  referred  to,  made 
on  the  4th  day  of  the  said  month;  that  the  defendant  firm 
had  full  credit  on  tlieir  indebtedness  to  the  plaintiff  for  the 
said  invoice  or  remittance  of  notes,  including  the  notes 
sued  on,  and  that  no  part  of  the  notes  sued  on  had  been 
paid;  and  that  at  the  date  of  the  receipt  of  said  notes 
plaintiff  had  no  notice  of  the  dissolution  of  said  firm. 

The  court  instructed  the  jury  as  follows: 

^'In  this  case  the  answering  defendants,  Lubker  &  Welch, 
admit  their  liability  for  the  amount  of  the  note  of  W.  T. 
Price;  you  will  therefore  find  for  the  plaintiff  to  the 
amount  of  said  note.  The  law  and  the  facts  are  with  the 
defendants  so  far  as  the  note  signed  by  G.  B.  Krause  is 
concerned,  and  you  will  find  for  the  defendants  as  to  that 
note." 

The  plaintiff  presented  the  following  instruction,  which 
was  refused : 

"The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  the  goods  in  controversy  were  sold  and  de- 
livered to  the  defendants  and  the  notes  in  suit  were  trans- 
ferred to  the  plaintiffs  before  they  were  informed  of  the 
dissolution  of  the  firm  of  Krause,  Lubker  &  Welch,  the 
defendants  are  liable." 

While  as  above  stated  it  does  not  appear  from  the  bill 
of  exceptions  whether  after  the  dissolution  of  the  firm  the 
business  was  continued  by  any  or  either  of  the  partners,  or 
whether  any  provision  was  made  for  winding  up  or  set- 
tling the  partnership  business^  yet  there  is  a  hint  in  the 
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testimony  of  Henry  Lubker^  who  was  sworn  and  examined 
as  a  witness  on  behalf  of  the  defendants,  that  Mr.  Krause 
was  either  by  the  terms  of  the  dissolution  or  by  the  suf- 
ferance, permission,  and  assent  of  the  other  partners  the 
liquidating  partner  of  the  dissolved  firm.  I  copy  from 
the  evidence  of  Henry  Lubker: 

Q.  Take  this  $26.00  note  marked  Exhibit  "B.''  Mr. 
Lubker,  who  was  the  owner  and  in  possession  of  that  note 
at  the  time  of  the  dissolution  of  your  firm? 

A.  Why  the  firm  of  Krause,  Lubker  &  Welch  held  it 
in  trust  for  the  Stoddaixl  Manufacturing  Company  till  we 
dissolved  and  then  turned  it  over  to  Mr.  Krause. 

Q.  Who  endorsed  that  note? 

A.  I  don't  know ;  it  looks  like  Mr.  Krause. 

Q.  Was  that  endorsed  while  the  partnership  was  in  ex- 
istence? 

A.  No,  sir. 

Q.  Did  your  firm  ever  endorse  that  note  and  transfer  it 
to  anybody? 

A.  No,  sir. 

The  case  of  Uoyd  v.  Thomas;  79  Pa.  St.,  68,.  is  a  case 
precisely  in  point  with  the  case  at  bar,  if  Krause  was  either 
expressly  or  impliedly  made  the  liquidating  partner  upon 
the  dissolution  of  the  firm.     I  copy  the  syllabus: 

"A  firm  dissolved  in  May,  giving  notice  by  publication 
and  authorizing  one  to  use  the  firm  name  as  liquidating 
partner.  In  August,  without  the  knowledge  of  his  fellows, 
he  drew  notes  payable  to  the  firm,  endorsed  them  with  the 
firm  name,  had  them  discounted  by  bankers  with  whom  the 
firm  had  never  had  dealings;  the  proceeds  of  the  notes 
passed  to  the  individual  credit  of  the  partner  making  them ; 
there  was  evidence  that  the  proceeds  were  applied  to  the 
firm  debts.  Heldj  That  if  the  notes  were  bona  fde  for 
liquidation  and  the  proceeds  applied  to  payment  of  firm 
debts,  the  other  partners  would  be  liable." 
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In  the  case  of  Fulton  v.  Central  Bank  of  Pittsburgh,  92 
Id.,  112,  the  court  in  the  opinion  says:  ''It  is  well  settled 
that  after  dissolution  a  liquidating  partner  may  bind  his 
late  copartners  in  borrowing  money  to  pay  the  debts  of  the 
late  firm.  He  may  renew  an  accommodation  endorsement 
and  give  notes  to  liquidate  the  partnership  indebtedness. 
*  *  *  The  authority  to  act  as  a  liquidating  partner  does 
not  require  an  express  and  specific  ap)K>intment.  When 
uiie  so  acts  with  the  knowledge  of  his  late  copartners,  their 
permission  may  be  presumed." 

In  his  late  and  valuable  work  on  the  "Principles  of 
Partnership"  Professor  Parsons  thus  states  the  rule:  "If 
no  liquidating  partner  is  appointed,  any  partner  who  con- 
tinues the  business  can  bind  his  copartners  for  a  liquidation/' 
(Principles  of  Partnership,  sec.  185.) 

In  the  case  at  bar,  although,  as  above  stated,  there  was 
an  attempt  to  prove  the  publication  of  a  notice  of  the  disso- 
lution of  the  partnership  of  defendants,  yet  no  evidence  of 
such  publication  was  received  or  is  to  be  found  in  the  record. 
It  has  been  often  held  that  where  a  partnership  relation 
has  existed  between  two  or  more  persons  and  one  or  more 
<»f  them  seeks  to  defend  against  an  obligation  incurred  in 
the  partnership  name  by  one  or  more  of  the  partners  who 
continued  the  business,  on  the  ground  that  the  partnership 
had  been  dissolved,  they  must  prove  at  least  constructive 
notice  of  such  dissolution.  (See  Southern  v.  Grim,  67  111., 
106;  Speer  v.  Bishop,  24  O.  S.,  598;  Johnson  v,  Totten,  8 
Cal.,  343;  Williams  v.  Bowers,  15  Id.,  321,  and  Woodruff 
V.  King,  47  Wis.,  261.) 

But  as  there  must  be  a  new  trial  it  is  deemed  not  inappro- 
priate to  say  that  the  mere  publication  of  a  notice  of  disso- 
lution in  a  local  newspaper  at  the  residence  of  defendants 
would  probably  not  be  deemed  binding  upon  the  plaintiflF, 
a  resident  of  a  distant  state,  with  whom  defendants  had 
long  had  important  dealings  and  business  relations,  but 
that  actual  notice  should  be  brought  home  to  him. 


.27     Ml 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Revebsed  akd  remanded. 

The  other  Judges  concur. 


George  Reynolds  v.  The  State  of  Xebuaska, 
[FiLKD  June  27,  1889.] 

1.  Rape:  Evidbncb.    Id  a  prosecation  for  rape  there  wan  a  oonflict 

in  the  testimony  as  to  the  resistance  of  the  prosecntrix,  and  also 
as  to  the  resort  to  force  by  the  accused.  The  latter  asked  an  in- 
struction in  substance  cautioning  the  jury  against  prejudice 
which  was  liable  to  be  aroused  against  the  accused  because  of 
the  heinous  nature  of  the  charge,  and  calling  their  attention  to 
the  di^culty  of  defending  against  the  accusation,  and  that  if  the 
carnal  knowledge,  while  she  had  the  power  to  resist,  was  with 
the  voluntary  consent  of  the  womao,  no  matter  Ji03ji..tardily 
given,  or  how  much  force  had  previously  been  employed,  it  was 
\  no  rape.    Held,  The  instruction  asked  should  have  been  given. 

2.  :  Evidence:  Objections.    Objections  were  predicated  on 

certain  testimony  of  an  expert,  but  it  appeared  from  the  record 
that  the  testimony  objected  to  had  been  first  drawn  out  on  cross- 
examination  by  the  attorneys  for  the  prisoner,  ffdd,  That  the 
objections  could  not  be  considered. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Marshall,  J. 

HamiUoii  &  li'evittf  for  plaintiff  in  error,  cited:  Clark 
V.  Fisher,  1  Paige  Ch.  (N.  Y.),  171  [19  Am.  Dec.,  402] ; 
Otis  V.  Thorn,  23  Ala.,  469  [58  Am.  Dec.,  303] ;  Smith 
V.  State,  55  Ala.,  1 ;  Cook  v.  State,  4  Zab.  (N.  J.),  852 ;  Van 
Zandt  V.  Ins.  Co.,  55  N.  Y.,  179;  Conne7'8  v.  Stale,  47 
Wis.,  523. 
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Wm.  Leese,  Attorney  GenercUy  for  defendant  in  error. 
Maxwell,  J. 

An  information  was  filed  against  the  plaintiff  in  error 
in  the  district  oonrt  of  Saunders  county  charging  him  with 
the  crime  of  rape  and  on  the  trial  he  was  found  guilty  and 
sentenced  to  imprisonment  in  the  {penitentiary  for  four 
years.  A  large  number  of  errors  are  assigned  in  this  court, 
most  of  which  it  is  unnecessary  to  notice.  The  evidence 
of  the  prosecuting  witness  was  received  through  the  aid  of 
an  interpreter,  and  while  it  may  be  true  in  its  principal 
features  the  examination  was  conducted  in  such  a  manner 
as  practically  to  put  words  in  the  witnesses  mouth.  No 
objection  seems  to  have  been  made  to  this  mode  of  con- 
ducting the  examination  and  it  is  not  ground  of  error,  but 
as  there  mast  be  a  new  trial  and  it  is  evident  that  the 
witness  has  a  considerable  knowledge  of  the  English  lan- 
guage, an  effort  should  be  made  to  take  her  testimony  with- 
out the  intervention  of  an  interpreter  and  as  far  as  possible 
require  her  to  narrate  the  facts. 

The  plaintiff  in  error  asked  the  court  to  give  the  follow- 
ing instruction,  which  was  refused  : 

"  I.  Tlie  charge  made  against  the  defendant  is,  in  it^ 
nature,  a  most  heinous  one,  and  well  calculated  to  create 
strong  prejudice  against  the  accused,  and  the  attention  of 
the  jury  is  directed  to  the  difficulty  growing  out  of  the 
nature  of  the  usual  circumstances  of  the  crime,  in  defend- 
ing against  the  accusation  of  rape.  So  you,  the  jury,  must 
carefully  consider  all  tlie  evidence  in  the  case,  and  the  law 
given  you  by  the  court  in  making  up  your  verdict. 

"You  must  find  on  the  part  of  the  woman,  not  merely 
a  passive  policy  or  equivocal  submission  to  the  defendant ; 
such  resistance  will  not  do.  Voluntary  submission  by  the 
woman,  while  she  has  power  to  resist,  no  matter  how  reluc- 


92    SUPREME  COURT  OP  NEBRASKA, 

Reynolds  t.  State. 

,  tantly  yielded,  removes  from  the  act  au  essential  element  of 
I    the  crime  of  rape. 

"If  the  carnal  knowledge  was  with  the  voluntary  con- 
j  sent  of  the  woman,  no  matter  how  tardily  given,  or  how 
I    much  force  had  theretofore  been  employed,  it  is  not  rape." 

In  Oonnera  v.  State,  47  Wis.,  523,  Judge  Lyon,  in  deliv- 
ering the  opinion  of  the  court,  said  of  an  instruction  sub- 
stantially like  the  one  asked  in  this  case : 

"The  law  given  by  the  learned  circuit  judge  to  the  jury 
contains  a  correct  statement  of  the  law  of  the  case,  as  far 
as  it  goes,  but  it  does  not  contain  the  substance  of  the  re- 
jected instructions.  It  fails  to  caution  the  jury  that  preju- 
dice was  liable  to  be  aroused  against  the  accused  because  of 
the  heinous  nature  of  the  crime  charged  in  the  information, 
or  to  call  their  attention  to  the  difficulty  growing  out  of  the 
nature  and  usual  incidents  of  the  crime,  of  defending 
against  an  accusation  of  rape.  It  did  not  press  upon^  their 
attention  the  principle  or  rule  that  voluntary  submission 
by  the  woman,  while  she  has  power  to  resist,  no  matter 
how  reluctantly  yielded,'  removes  from  the  act  an  essential 
^  element  of  the  crime  of  rape.  The  jury  were  not  expressly 
told  that  if  the  carnal  knowledge  was  with  the  consent  of 
the  woman,  no  matter  how  tardily  given,  or  how  much 
force  had  theretofore  l>een  employed,  it  is  no  rape.  And 
lastly,  the  jury  were  not  instructed  that  proof  of  the  good 
reputation  of  the  accused  as  a  peaceable  and  law-abiding 
citizen  (and  such  proof  was  given  on  the  trial)  was  entitled 
to  some  weight  in  his  favor,  especially  if  there  were  cir- 
cumstances proved  on  the  trial  upon  which  a  doubt  of  his 
guilt  might  be  predicated.  The  proposed  instructions  are 
not  accurately  drawn,  but  they  aim  to  state  the  above 
propositions,  all  of  which  are  well  established  rales  of  law." 

This,  we  think,  is  a  correct  view  of  the  law.  The  fact 
that  the  charge  itself  wiH  frequently  raise  a  clamor  among 
Ignorant  and  easily  biased  persons  has  been  recognized  by 
fair-minded  judges  and  law  writers. from  the  time  of  Chief 
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Justice  Hale,  at  least,  until  the  present  time.  Even  tliat 
eminent  and  impartial  judge  seems  to  have  given  but 
little  thought  to  the  care  required  in  trying  this  class  of 
cases  until  a  case  oame  before  him  where  three  witnesses, 
including  the  prosecutrix,  swore  positively  to  thecommission 
of  the  act  when  upon  inspection  of  the  accused  it  appeared 
that  he  could  not  have  committed  the  offense.  Other  cases 
are  also  mentioned.  He  says:  "I  only  mention  these  in- 
stances that  we  may  be  more  cautious  upon  trials  of  offenses 
of  this  nature,  wherein  the  court  and  jury  may  with  so  much 
ease  be  imposed  upon  without  great  care  and  vigilance. '^ 
(Hale,  PI.  of  the  Crown,  vol.  1,  p.  636.) 

In  Oleson  v.  J^ate,  11  Neb.,  276,  it  was  held  that  where  the 
prosecutrix  was  conscious  and  had  possession  of  btv  natural, 
mental,  and  physical  powers  and  was  not  terrified  by  threats 
or  in  such  a  position  that  resistance  would  be  usele.s.s,  it 
must  appear  that  she  resisted  to  the  extent  of  her  ability. 
In  Mcdhewa  v.  SUUe,  19  Neb.",  330,  gie  authorities  of  this 
and  other  states  were  reviewed  and  the  doctrine  of  Ole^oii 
r.  ^aJte  affirmed. 

The  case  of  Stale  v,  Burgdorf,  53  Mo.,  iyo,  resembles  in 
some  of  its  features  that  under  consideration,  and  it  was  held 
that  a  "passive  policy,  a  mere  half-wav  casOj^will  not  do," 
To  the  same  effect,  Peopfe  v^  Abboit,  19  Wend.,  194;  Whit- 
taker  V,  Slate,  50  Wis.,  518 ;  Don  Moran  v.  People,  25  Mich., 
356 ;  Wliiiney  v.  State,  35  Ind.,  506 ;  People  v.  Brotcn,  47 
Cal.,  447;  Taylor  v.  Stale,  50  Ga.,  79.  The  case  should 
be  so  submitted  to  the  jury  as  to  enable  it  to  consider  all 
the  evidence  and  determine  therefrom  the  question  of  the 
guilt  or  innocence  of  the  accused. 

Objection  is  made  to  certain  questions  asked  Dr.  Mans- 
felde  as  an  expert.  It  is  sufficient  to  say  that  the  questions 
objected  to  were  in  the  first  instance  asked  by  the  attorneys 
for  the  plaintiff  in  error,  and  therefore  they  cannot  predi- 
cate error  thereon.  As  there  must  be  a  new  trial  we  will 
not  discuss  the  testimony  in  the  case. 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Bevebsed  and  bemanded. 

The  other  Judges  concur. 


P.  F.  H.  Schars  v.  John  Babnd. 
[Filed  June  27, 1889.] 

|"§7      94' 

li?.    ^^>       ^'  Replevin:   Damages.    Where  a  sheriff  levied  an  ezecation 
27    04|  apoQ  a  stock  of  dro^  contained  in  a  drug  store,  and  took  them 

162   258|  .^^^  j^lg  possession  as  the  property  of  A,  and  they  were  replev- 

ied from  the  sheriff  hy  B,  who  claimed  to  be  the  owner,  and 
upon  a  jary  trial  the  drags  were  fonnd  to  be  the  property  of  B, 
the  trial  jury,  in  estimating  the  damages  dne  to  B  by  renson  of 
illegal  detention  of  ^e  property  by  the  sheriff,  will  not  be  con- 
fined to  the  net  income  of  the  store  at  or  about  the  time  of  the 
levy.  They  may  take  into  consideration  all  other  elements  of 
damage  shown  upon  the  trial,  such  as  the' closing  of  the  store, 
the  handling  of  the  goods  in  making  the  inventories,  etc.,  and 
in  such  case,  where  about  one  week  of  time  intervened  between 
the  levy  by  the  sheriff  and  the  restoration  of  the  goods  to  the 
plaintiff  in  the  action,  by  the  coroner,  under  the  proceeding  in 
replevin,  a  verdict  for  one  hundred  and  fifty  dollars  damages 
was  not  excessive. 

2.  :  .    In  an  action  of  replevin  against  the  sheriff  by 

a  third  party,  and  stranger  to  the  execution,  who  had  the  goods 
in  his  possession  at  the  time  of  the  levy  by  the  sheriff,  and 
where  the  sheriff  justifies  under  such  execution  in  order  to  main- 
tain his  possession,  he  must  show  by  competent  proof  his  au- 
thority for  such  seizure.  In  case  he  fails  to  do  so,  the  plaintiff 
in  the  action  will  be  entitled  to  Judgment  for  the  poasedsion  of 
the  goods  and  his  damages. 

Ebrob  to  the  district  court  for  Bufi«*j  county.     Tried 
below  before  Hamer,  J. 

Marston  &  NeviuSy  for  plaintiff  in  error. 
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This  was  an  action  in  replevin  instituted  by  defendant 
in  error  against  plaintiff  in  error  for  a  stock  of  drugs  lev- 
ied upon  by  plaintiff,  as  sheriff  of  Buffalo  county.  A  jury 
trial  was  had  in  the  district  court  which  resulted  in  a  ver-  * 
diet  in  favor  of  defendant  in  error,  sustaining  his  title  to  the 
property  involved,  and  for  one  hundred  and  fifty  dollars 
damages. 

It  appears  from  the  record  that  Flescher  and  Henline 
were  in  the  drug  business  as  copartners  on  and  prior  to 
the  16th  day  of  January,  1886,  and  that  defendant  in 
error,  who  is  the  brother-in-law  of  Flescher,  had  become 
liable  for  the  debts  of  Flescher,  and  perhaps  of  Flescher  and 
Henline,  to  the  amount  of  about  $2,000  by  becoming  surety 
therefor.  Flescher  also  owed  defendant  in  error  $2,220, 
making  a  total  of  $4,221.50.  Defendant  in  error  induced 
Henline  to  sell  his  interest  in  the  stock  to  Flescher  and 
then  purchased  from  Flescher. 

The  transfer  was  made  on  the  date  above  named.  The 
indebtedness  assumed  by  defendant  in  error,  together  with 
the  amount  owing  to  him  by  Flescher,  was  more  than  the 
value  of  the  stock  of  goods  on  hand.  Defendant  in  error 
seems  to  have  taken  possession  of  the  stock  but  retained 
both  Flescher  and  Henline  as  clerks. 

On  the  24th  day  of  January  plaintiff  in  error,  as  sher- 
iff, levied  an  execution  upon  the  property,  and  took  it  into 
his  possession,  when  defendant  in  error  replevied  it. 

The  sheriff,  as  plaintiff  in  error,  brings  the  case  to  this 
court  for  review,  and  it  will  be  examined  in  the  order  pre- 
sented by  him  in  his  brief. 

The  first  contention  of  plaintiff  in  error  is  that  the  dam- 
ages allowed  defendant  in  error  by  the  jury  were  excessive. 

It  seems  from  the  record  that  defendant  in  error  insti- 
tuted the  replevin  proceedings  immediately  after  the  levy 
upon  the  goods  by  the  sheriff,  but  that  it  was  about  one 
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week  from  the  time  of  the  levy  by  the  sheriff  until  the 
defendant  in  error  was  reinstated  in  the  possession  of  the 
goods.  A  good  portion  of  this  time  was  occupied  in  mak- 
ing the  necessary  inventory  by  the  coroner.  Upon  the 
trial  considerable  attention  was  paid  to  the  question  as  to 
.  the  amount  of  net  income  of  the  store  about  the  time  of 
the  levy  of  the  execution  by  the  sheriff.  This  was  shown 
to  be  rather  small.  But  it  was  shown  that  there  was,  to 
say  the  least,  over  three  thousand  dollars'  worth  of  goode 
in  the  store  levied  upon  by  the  sheriff,  and  also  replevied 
back  by  the  defendant  in  error.  We  apprehend  that  in 
estimating  the  damages  due  the  defendant  in  error,  under 
section  191  of  the  Civil  Code,  the  jury  would  be  permitted 
to  take  into  consideration  the  length  of  time  intervening 
between  the  levy  by  the  sheriff  and  the  complete  reinstat- 
ing of  defendant  in  error  to  his  possession.  In  addition 
to  this,  we  think  it  would  be  entirely  proi>er  for  them  to 
consider  the  depreciation  in  value  of  the  property  from 
handling  in  making  the  inventory.  It  is  true,  as  claimed 
by  plaintiff  in  error,  that  nothing  but  compensatory  dam- 
ages could  be  allowed.  Yet  for  the  purpose  of  arriving 
at  the  just  compensation  due  the  defendant  in  error,  or 
growing  out  of  the  levy,  or  wrong  by  plaintiff  in  error,  if 
wrong  it  were,  the  jury  would  be  entitled  to  take  into  con- 
sideration all  the  elements  of  damage  in  the  case  as  shown 
by  the  evidence.  We  do  not  think  the  amount  of  damages 
found  by  the  jury  is  so  great  as  to  necessarily  lead  to  the 
conclusion  that  it  is  the  result  of  either  bias  or  prejudice 
on  the  part  of  the  jury.  We  cannot,  therefore,  interfere. 
It  is  next  contended  that  "  the  verdict  is  contrary  to  law  and 
should  have  been  for  the  defendant."  We  have  carefully 
read  the  bill  of  exceptions  throughout,  and  cannot  agree 
with  counsel  for  plaintiff  in  error  in  this  conclusion.  As 
we  have  already  said,  it  is  suflSciently  shown  that  Flescher 
was  indebted  to  defendant  in  error  in  the  sum  of  $2,220.50, 
money  which  had  been  borrowed  and  for  which  Flescher 
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had  ezecated  his  note,  and  that  defendant  in  error  was  liable 
to  the  creditors  of  Flescher,  and  perhaps  of  Flescher  and 
Henline,  for  $2,000  more.  It  is  true,  perhaps,  that  defend- 
ant in  error  was  aware  at  the  time  of  the  transaction  that 
Flescher  was  deeply  involved  in  debt  and  was  perhaps  in* 
solvent;  but  tfiat  would  not  necessarily  prevent  him  from 
procuring  payment  of  his  indebtedness  if  the  same  were 
bonajide,  and  securing  himself  against  the  liability  which 
existed  by  reason  of  his  having  become  surety  for  Flescher 
to  the  persons  named  in  the  bill  of  exceptions.  We  can 
find  no  evidence  of  fraud  on  the  part  of  defendant  in  er- 
ror, and  from  the  whole  tenor  of  the  testimony  it  seems  to 
OS  that  it  can  be  safely  said  that  the  transaction  was  sim- 
ply an  effort  on  the  part  of  defendant  in  error  to  secure 
the  amount  due  him  by  Flescher,  and  the  amount  for 
which  he  was  liable;  and  also  on  the  part  of  Flescher  to 
prefer  defendant  in  error,  who  was  one  of  his  creditors,  to 
the  exclusion,  probably,  of  others,  although  it  does  not 
appear  in  evidence  that  any  of  the  creditors  of  Flescher 
and  Henline  were  defrauded,  injured,  or  delayed  in  the  col- 
lection of  their  debts. 

Some  objections  are  made  to  the  instructions  given  to 
the  jury  by  the  trial  court.  But  it  would  serve  no  good 
purpose  to  examine  these  instructions,  for  the  reason  that 
there  was  no  proof  presented  to  the  jury  showing  any  right 
upon  the  part  of  plaintiff  in  error  to  seize  the  goods  in 
question.  It  was  shown,  no  doubt,  to  the  full  satisfaction 
of  the  jury,  that  the  goods  levied  upon  were  originally  the 
propertyof  defendant  in  error.  He  replevied  them  from 
plaintiff  in  error,  and  showed  his  right  thereto.  We  are 
unable  to  find  any  proof  offered  on  the  part  of  plaintiff  in 
error  which  would  entitle  him  to  the  possession  of  the 
goods.  As  stated  in  WiUiams  v.  Eikenberry,  25  Neb., 
721,  recently  decided  by  this  court,  where  property  in 
possession  of  a  third  party  who  claims  title  thereto,  and 
the  right  of  possession  thereof, is  levied  upon,  the  sheriff 
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must  show  his  right  to  levy  by  introduciDg  in  evidence 
the  process  under  which  he  levied,  the  judgment,  etc.  It 
is  not  necessary  to  rediscuss  this  question.  We  have  found 
nothing  in  the  bill  of  exceptions  to  show  that  plaintiff  in 
error  was  entitled  to  the  goods,  even  were  they  not  claimed 
by  defendant  in  error.  This,  of  course,  it  was  necessary 
for  him  to  do  in  order  to  make  his  justification  complete. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


Elijah  J,  Willis  v.  State  of  Nebraska. 

[Filed  Junk  27, 1889.] 

Practice  in  Supreme  Court.  Where  a  caae  ia  presented  apon 
the  transcript  alone,  without  a  bill  of  exceptions,  instmctiona 
given  to  the  trial  jury  by  the  district  conrt  will  be  presumed  to 
be  correct,  unless  they  misstate  the  law  and  contain  proposi- 
tions which  could  not  be  held  correct  in  any  possible  case  made 
by  the  proof  under  the  complaint  or  information  upon  which 
the  prosecution  was  founded,  all  presumptions  being  in  favor  of 
the  regularity  of  the  proceedings  of  the  district  court. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Hayward,  J. 

Lewis  &  Lewis,  for  plaintiff  in  error. 

Atkinson  &  Doty,  for  defendant  in  error. 

Reese^  Ch.  J 

This  prosecution  was  instituted  in  the  police  court  of  the 
city  of  Lincoln  upon  a  complaint  which  was  as  follows: 
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"The  State    of    Nebraska  v.  Willis  (first  name 
unknown). 
"In  the  polioe  court  of  the  city  of  Lincoln,  Lancaster 
county,  Nebraska. 

"The  State  of  Nebraska,  1 
^^Lanca«Ur  Ckmrdy^  J 

"A  complaint  and  information  of  Charles  Meyer  in  the 
county  of  Lancaster,  made  before  me,  A.  F.  Parsons,  judge 
of  the  police  court,  in  and  for  the  city  of  Lincoln,  Lancas- 
ter county,  Nebraska,  on  this  27.th  day  of  April,  1886,  who, 
being  duly  sworn,  on  his  oath  says  that  one  Willis/ the  first 
oame  unknown,  of  said  last  named  county  and  city,  on  or 

about   the day  of  March,  1886,  in  the  county  last 

named,  and  within  the  corporate  limits  of  the  city  of  Lin- 
coln, then  and  there  being,  did  unlawfully  and  willfully 
place,  and  suffer  to  remain,  in  and  upon  a  gutter,  fronting 
upon  the  lots  owned  by  him,  certain  refuse  matter  and 
filth,  to-wit:  stable  manure,  which  did  obstruct  said  gutter 
or  ditch,  and  did  interfere  with  the  drainage  of  su«h  city, 
said  gutter  so  filled  and  obstructed  being  on  the  west  side 
of  Eighth  street  between  W  and  X  streets,  contrary  to  the 
form  of  the  ordinance  in  that  behalf  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Nebraska. 

"(Signed)  Charles  Meyer." 

The  cause  was  appealed  from  the  judgment  in  the  police 
court  to  the  district  court,  where  a  jury  trial  was  had. 

From  a  verdict  of  guilty,  and  a  judgment  of  conviction, 
the  plaintiff  in  error  brings  the  case  to  this  court  by  pro- 
ceedings in  error.  There  is  no  bill  of  exceptions,  and  it 
is  impossible  for  us  to  state  what  the  evidence  before  the 
trial  court  was.  We  will  notice  briefly  the  points  relied 
upon  by  plaintiff  in  error  in  this  court. 

The  first  is  that  the  court  erred  in  giving  the  first  in- 
struction asked  for  on  behalf  of  the  state,  and  in  refusing 
to  give  the  fourth  and  sixth  instructions  requested  by  the 
plaintiff  in  error. 
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The  first  instruction  asked  for  by  the  state  was  as  fol- 
lows : 

"1.  You  are  instructed  that  if  you  find  the  city  built  or 
caused  to  be  made  a  ditch  along  Eighth  street  for  drainage, 
and  that  the  defendant  caused  said  ditch  to  be  filled,  on  or 
about  the  time  allied  in  the  complaint,  up  so  as  to  impede 
the  drainage  in  such  ditch,  you  must  find  the  defendant 
guilty." 

The  objection  to  this  instruction  is,  that  it  was  too  vague, 
general,  and  uncertain ;  that  it  did  not  indicate  with  accuracy, 
or  precision,  the  kind  or  amount  of  proof  required  to  justify 
a  jury  in  finding  a  person  guilty  of  a  criminal  offense ;  that 
it  conflicts  with  the  first  instruction  given  at  the  request  of 
the  plaintiff  in  error,  and  is  calculated  to  mislead  the  jury. 
Being  left  entirely  in  the  dark  as  to  what  evidence  was 
submitted  to  the  jury,  the  only  question  presented  here  to 
be  considered  is,  whether  or  not  this  instruction  could  have 
been  correct  under  any  conditions  or  circumstances  which 
might  have  been  proven  on  the  trial,  or,  under  any  quality 
or  character  of  proof.  For  it  is  a  well  established  rule 
that  all  presumptions  are  in  favor  of  the  regularity  of  the 
proceedings  of  the  district  court.  This  being  true,  the  in- 
structions must  be  examined  in  the  light  of  such  presump- 
tions. In  connection  with  this  instruction  the  court,  upon 
request  of  plaintiff  in  error,  gave  a  number  of  instructions^ 
which  we  here  copy.     They  are  as  follows : 

"1.  The  jury  are  instructed  that  every  material  all^a- 
tion  of  the  complaint  must  be  proven,  beyond  a  reasonable 
doubt,  and  that  if  the  evidence  submitted  by  the  state  leaves 
any  reasonable  doubt  in  the  minds  of  the  jury  as  to  the 
defendant's  guilt,  he  must  be  acquitted. 

'^  2.  The  jury  are  instructed  that  it  is  incumbent  upon  the 
prosecution  to  prove  that  the  refuse  matter  alleged  to  have 
been  deposited  by  the  defendant  in  and  upon  a  gutter  of 
the  city,  obstructed  and  interfered  with  the  drainage  of 
the  city. 
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'^3.  The  jury  are  instructed  that  a  gutter,  within  the 
meaning  of  the  ordinance  of  the  city  of  Lincoln  under 
whidi  the  complaint  in  this  case  is  brought,  is  a  ditch  or 
conduit  calculated  to  allow  of  the  passage  of  water  from 
one  point  to  another  in  a  certain  direction,  and  that  a  mere 
excavation  without  an  outlet  would  not  be  a  gutter  within 
the  meaning  of  said  ordinance. 

"5.  The  jury  are  instructed  that  if  they  found  the  city 
authorities  caused  an  excavation  to  be  dug  along  the  front 
of  the  defendant's  premises  without  any  adequate  or  proper 
outlet,  which  was  usually  or  frequently  filled  with  water  to 
such  an  extent  as  to  interfere  with  ingress  and  egress  to  and 
from  the  defendant's  land,  they  may  also  find  that  such  an 
excavation  constituted  a  nuisance  within  the  meaning  of 
the  law. 

"7,  The  jury  are  instructed  that  if  this  complaint  is 
based  upon  an  ordinance  of  the  city  of  Lincoln,  it  is  not 
only  necessary  for  the  government  to  prove  beyond  a  rea- 
sonable doubt  the  acts  of  the  defendant  charged  in  the 
complaint,  but  also  to  prove  beyond  a  reasonable  doubt,  by 
competent  evidence,  said  ordinance. 

"The  city  of  Lincoln  cannot  license  the  erection  or  com- 
mission of  a  nuisance,  and  if  a  nuisance  is  committed  by 
the  civil  authorities  of  said  city,  a  person  suffering  from 
said  nuisance  has  the  same  remedies  that  he  might  have 
against  a  private  individual. 

"The  jury  are  instructed  that  the  prosecution  must 
prove  that  the  offense  charged  was  committed  on  or  about 
the  time  charged  in  the  complaint,  and  before  you  can 
convict  the  defendant,  you  must  believe  beyond  a  reasona- 
ble doubt,  from  the  evidence,  that  the  defendant  did  commit 
the  offense  charged  in  the  complaint." 

It  will  be  apparent  upon  a  comparison  of  all  the  in- 
structions that  the  criticism  upon  instruction  No.  1  cannot 
be  sustained. 

It  does  not  misstate  any  proposition  of  law.     It  could 
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only  be  considered  in  oonnection  with  the  evidence  which 
"was  submitted  to  the  jury.  That  not  being  before  us,  and 
the  whole  scope  of  the  instructions  seeming  to  cover  a  case 
which  was  submitted,  we  cannot  hold  the  instruction  bad. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
give  instruction  No.  4  asked  by  defendant  in  error.  This 
instruction  was  as  follows: 

"4.  The  jury  are  instructed  that  if  the  city  authorities, 
in  the  construction  of  the  gutter  in  question,  constructed 
along  the  front  of  the  defendant's  premises,  and  thence, 
without  permission  or  lioense,  through,  over,  or  upon  the 
land  of  private  persons,  including  the  defendant,  making 
the  portion  of  the  ditch  that  lies  upon  the  defendant's  land 
the  outlet  for  the  portion  constructed  in  front  of  his  land, 
the  city  has  gained  no  other  or  greater  right  to  maintain 
the  portion  of  the  gutter  constructed  in  front  of  the  de- 
fendant's land  than  it  would  have  gained  if  the  portion  of 
the  gutter  which  was  made  without  authority  or  license 
upon  defendant's  land  had  not  been  constructed." 

It  is  quite  probable  that  this  instruction  contains  a  cor- 
rect statement  of  the  law  as  applicable  to  some  cases,  or  to 
a  case  which  might  be  made  to  a  jury.  But  whether  or 
not  the  evidence  submitted  would  warrant  any  such  an  in- 
struction is  beyond  our  power  to  say.  We  do  not  know 
that  any  proof  was  submitted  to  the  jury,  that  the  ditch 
referred  to  had  been  constructed  upon  any  other  land  or  in 
any  other  place  than  along  the  border  of  the  street.  If  it 
had  not,  the  court  did  not  err  in  refusing  to  give  the  in- 
struction asked,  and  for  the  purpose  of  sustaining  the 
judgment  of  the  court  we  must  presume  that  there  was  no 
such  evidence.  A  number  of  other  instructions  were  asked 
by  plaintiff  in  error  and  refused  by  the  court.  The  same 
rule  which  has  been  applied  to  instruction  No.  4  must  apply 
to  those  under  consideration.  It  is  impossible  for  us  to 
say,  from  the  record,  that  they  were  not  properly  refused, 
and  it  is  not  deemed  necessary  to  extend  the  length  of  this 
opinion  by  a  discussion  of  them. 
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We  are  unable  to  detect  any  error  by  an  inspection  of 
the  record  before  ns,  and  the  judgment  of  the  district  court 
must  therefore  be  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 
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!  1.  Practice:  Appeabancb.    When  a  defendant  appears  Bpeci all j 

I  for  the  purpose  of  challenging  the  jnrisdiction  of  the  oaart  over 

I  him  on  the  grounds  of  a  defect  in  the  service  of  summons,  if  the 

olgectlon  is  overmled,  an  answer  to  the  merits  of  the  case  with- 
ont  farther  objection  to  the  Jnrisdiction,  followed  by  a  trial 
thereon,  wiU  be  deemed  a  general  appearance,  and  the  objection 
waived. 

2.  Action  Quantum  Meruit:  Evidbkcb.  In  an  action  upon  the 
ptauium  meruit  for  compensation  for  services  performed  upon  the 
request  of  the  defendant,  and  which  employment  was  dented  by 
such  defendant,  it  was  not  error  for  the  trial  court  to  permit  the 
plaintiff  to  testify  that  the  defendant  represented  that  the  serv- 
ices would  be  worth,  and  that  he  would  guarantee  the  payment 
of  that  sum,  etc ;  the  offer  as  to  price  not  having  been  accepted  by 
the  plaintiff.  Such  evidence  would  not  establish  an  express 
contract  as  to  the  price  to  be  paid. 

3.  ;  .    In  such  case,  when  the  defendant  alleged  in  his 

answer  that  the  plaintiff*s  services  were  rendered  exclusively  for 
the  water  works  company,  and  that  he  ha4  been  fally  paid 
therefor,  it  was  held  not  erroneous  for  the  trial  court  to  exclude 
ftom  the  consideration  of  the  Jury  a  receipt  for  1 1,000,  executed 
by  the  plaintiff  to  the  water  works  company,  there  being  no 
proof  that  the  employment,  nor  payment,  by  the  water  works 
company  was  intended  to  cover  the  whole  time  of  the  plaintiff 
and  his  efforts  on  behalf  of  the  defendant  in  securing  the  adop* 
tion  of  his  pnmp. 

4  **Inatnictioiifl:   Exceptions.    A  general  exception  to  instruc- 
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only  be  considered  in  connection  with  the  evidence  which 
was  submitted  to  the  jury.  That  not  being  before  us,  and 
the  whole  scope  of  the  instructions  seeming  to  cover  a  case 
which  was  submitted,  we  cannot  hold  the  instruction  bad. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
give  instruction  No.  4  asked  by  defendant  in  error.  This 
instruction  was  as  follows : 

"4.  The  jury  are  instructed  that  if  the  city  authorities, 
in  the  construction  of  the  gutter  in  question,  constructed 
along  the  front  of  the  defendant's  premises,  and  thence, 
without  permission  or  license,  through,  over,  or  upon  the 
land  of  private  persons,  including  the  defendant,  making 
the  portion  of  the  ditch  that  lies  upon  the  defendant's  land 
the  outlet  for  the  portion  constructed  in  front  of  his  land, 
the  city  has  gained  no  other  or  greater  right  to  maintain 
the  portion  of  the  gutter  constructed  in  front  of  the  de- 
fendant's land  than  it  would  have  gained  if  the  portion  of 
the  gutter  which  was  made  without  authority  or  license 
upon  defendant's  land  had  not  been  constructed." 

It  is  quite  probable  that  this  instruction  contains  a  cor- 
rect statement  of  the  law  as  applicable  to  some  cases,  or  to 
a  case  which  might  be  made  to  a  jury.  But  whether  or 
not  the  evidence  submitted  would  warrant  any  such  an  in- 
struction is  beyond  our  power  to  say.  We  do  not  know 
that  any  proof  was  submitted  to  the  jury,  that  the  ditch 
referred  to  had  been  constructed  upon  any  other  land  or  in 
any  other  place  than  along  the  border  of  the  street.  If  it 
had  not,  the  court  did  not  err  in  refusing  to  give  the  in- 
struction asked,  and  for  the  purpose  of  sustaining  the 
judgment  of  the  court  we  must  presume  that  there  was  no 
such  evidence.  A  number  of  other  instructions  were  asked 
by  plaintiff  in  error  and  refused  by  the  court.  The  same 
rule  which  has  been  applied  to  instruction  No.  4  must  apply 
to  those  under  consideration.  It  is  impossible  for  us  to 
say,  from  the  record,  that  they  were  not  properly  refused, 
and  it  is  not  deemed  necessary  to  extend  the  length  of  this 
opinion  by  a  discussion  of  them. 
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We  are  unable  to  detect  any  error  by  an  inspection  of 
the  record  before  ns,  and  the  judgment  of  the  district  court 
must  therefore  be  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 
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1.  Practice:  Apfeabakce.    When  a  defendant  appears  special! j 

for  the  porpose  of  challenging  the  Jorisdiction  of  the  oaart  over 
him  on  the  grounds  of  a  defect  in  the  service  of  snmmons,  if  the 
objection  is  overruled,  an  answer  to  the  merits  of  the  case  with- 
out farther  objection  to  the  jorisdiction,  followed  by  a  trial 
thereon,  will  be  deemed  a  general  appearance,  and  the  objection 
waived. 

2.  Action  Quantum  Meruit:  Evidence.    In  an  action  upon  the 

ptantum  meruit  for  compensation  for  services  performed  npon  the 
request  of  the  defendant,  and  which  employment  was  denied  by 
such  defendant,  it  was  not  error  for  the  trial  court  to  permit  the 
plaintiff  to  testify  that  the  defendant  represented  that  the  serv- 
ices would  be  worth,  and  that  he  would  gaarantee  the  payment 
of  that  sum,  etc. ;  the  offer  as  to  price  not  having  been  accepted  by 
the  plaintiff.  Such  evidence  would  not  establish  an  express 
contract  as  to  the  price  to  be  paid. 

3.  :  .    In  such  case,  when  the  defendant  alleged  in  his 

answer  that  the  plaintiff's  services  were  rendered  exclusively  for 
the  water  works  company,  and  that  he  ha4  been  fnlly  paid 
therefor,  it  was  held  not  erroneous  for  the  trial  court  to  exclude 
from  the  consideration  of  the  jury  a  receipt  for  1 1,000,  executed 
l^  the  plaintiff  to  the  water  works  company,  there  being  no 
proof  that  the  employment,  nor  payment,  by  the  water  works 
company  was  intended  to  cover  the  whole  time  of  the  plaintiff 
and  his  efforts  on  behalf  of  the  defendant  in  securing  the  adop- 
tion of  his  pump. 

4.  **In8tructioiifl:    Exceptigns.    A  general  exception  to  ins  true- 
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tions  given  is  insofficient    Each  specific  instniction  which  is 
claimed  to  be  erroneoas  most  be  distinctly  pointed  oat  and  spe- 
cifically excepted  to.*^  (Brooks  v.  Duicher,  22  Neb.,  644.) 
5.  Bvidence  examined,  and  hOd^  sufficient  to  sustain  the  verdict. 

Error  to  the  district  court  for  Bufl&lo  county.  Tried 
below  before  Hameb,  J. 

Maraton  &  Neviua,  for  plaintiff  in  error,  cited :  Atkins 
V,  AtkinSy  9  Neb.,  191 ;  MoOavook  v.  Pollack^  13  Id., 
535;  Grd>e  v.  Jones,  15  Id.,  315;  Holmes  v.  Holmes,  Id., 
615;  Potter  v.  C.  &  N.  W.  Ry.  Cb.,  1  Id.,  14;  Bishop  on 
Contracts,  sees.  185,  187;  Winchester  v.  King,  46  Mich., 
102;  Bartling  v.  Behrends,  20  Neb.,  211. 

John  M.  Stewart^  for  defendant  in  error,  cited  :  Orowell 
V.  OaUoway,  3  Neb.,  220;  Kane  v.  People,  4  Id.,  509; 
Bumham  v.  Doolittle,  14  Id.,  215. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Buffalo 
county,  the  purpose  of  which  was  to  recover  from  plaintiff 
in  error  the  sum  of  $2,500,  alleged  to  be  due  defendant  in 
error  for  certain  services  rendered  on  behalf  of  plaintiff  in 
error  in  procuring  the  adoption  of  a  certain  pump  to  be  used 
in  the  system  of  water  works  constructed  for  the  city  of  Kear- 
ney. The  allegations  of  the  petition  were  substantially  that 
at  and  prior  to  the  time  of  the  contract  which  is  alleged  to 
have  been  entered  into  between  plaintiff  and  defendant  the 
city  of  Kearney  was  desirous  of  constructing  a  system  of 
water  works ;  £hat  plaintiff  in  error  was  the  manufacturer 
of  a  certain  pump  known  as  the  Walker  pump,  and  that 
he  employed  defendant  in  error  to  assist  him  in  presenting 
to  the  city  council  of  the  city  of  Kearney  the  merits  of 
said  pump  and  inducing  them  to  cause  the  same  to  be  adopted 
in  connection  with  the  water  works  system  of  the  city  of 
Kearney.     It  was  alleged  that  the  contract  between  plaint- 
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iff  and  defendant  was  made  in  the  city  of  ChicagO;  where 
defendant  in  error  had  gone  at  the  request  of  the  plaintiff^ 
and  during  an  interview  held  between  them ;  that  in  pur- 
suance of  said  contract  defendant  in  error  returned  to  the 
city  of  Kearney,  and  by  canvassing  the  matter  of  the  con- 
struction of  water  works  with  the  citizens  and  members  of 
the  city  council  he  induced  them  to  adopt  the  system  of 
water  works  constructed  by  the  corporation  known  as  the 
American  Water  Works  and  Guarantee  Company,  Limited, 
with  a  condition  in  the  contract  with  such  company  which 
required  them  to  adopt  the  wheel  or  pump  of  defendant 
in  error  as  the  pumping  power  of  said  system  of  works. 
It  is  unnecessary  to  notice  further  the  allegations  of  the  pe- 
tition. 

By  his  answer  plaintiff  in  error  admitted  the  allegations 
of  the  petition  concerning  the  purpose  of  the  city  of  Kear- 
ney to  construct  the  system  of  water  works,  the  adoption 
by  the  council  of  said  city  of  the  works  as  constructed  by 
the  American  Water  Works  and  Guarantee  Company,  Lim- 
ited, the  franchise  being  granted  to  them,  and  the  adoption 
of  the  pump  manufactured  by  plaintiff  in  error.  In  con- 
nection with  the  denial  on  the  part  of  plaintiff  in  error, 
that  defendant  in  error  was  employed  by  him  or  assisted 
him  in  procuring  the  adoption  of  his  pump  as  part  of  the 
water  works  system  of  the  city  of  Kearney,  it  is  alleged 
that  whatever  services  were  rendered  by  defendant  in  error 
were  rendered  in  favor  of  the  water  works  company  above 
named  and  not  for  him,  and  that  defendant  in  error  had 
been  fully  paid  by  the  said  water  works  company  for  his 
services.  All  the  allegations  of  the  petition  not  admitted 
were  denied.  The  reply  amounted  to  substantially  a  gen- 
eral denial  of  all  the  allegations  of  the  answer.  The  cause 
was  tried  to  a  jury,  which  resulted  in  a  verdict  in  favor  of 
defendant  in  error  for  the  sum  of  1^500.  Plaintiff  in  error 
allies  errors  occurring  upon  the  trial  and  prior  thereto, 
and  brings  the  case  to  this  court  by  proceedings  in  error. 
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Before  plaintiff  in  error  answered,  he  appeared  specially 
and  objected  to  the  jurisdiction  of  the  court^  for  the  reason 
that  there  was  no  legal  service  of  summons  upon  him, 
either  actually  or  constructively.  The  challenge  to  the 
jurisdiction  of  the  court  was  overruled,  to  which  plaintiff 
excepted,  and  now  assigns  the  ruling  of  the  district  court 
upon  this  objection  as  error.  The  record  does  not  show 
that  completed  service  was  ever  made  upon  plaintiff  in 
error,  aud'it  is  quite  probable  that  at  the  time  of  the 
filing  of  the  motion,  and  the  ruling  thereon,  the  court 
did  not  have  jurisdiction  of  the  person  of  plaintiff  in 
error.  But  after  the  ruling  of  the  district  court  plaintiff 
in  error  appeared  generally  and  answered  to  the  full  merits 
of  the  case,  without  raising  any  question  as  to  the  juns- 
diction.  The  cause  proceeded  to  trial  and  was  tried  upon 
the  merits  of  the  contest  between  plaintiff  and  defendant 
alone.  Without  stopping  to  discuss  the  question  here 
presented,  we  think  it  is  well  settled  in  this  state  _that 
a  general  appearance  of.  the  rharaoter  jnade  by  plaintiff 
ia.,  error  in  this  rase  will  waive  any  dfifeetjP«J'h§  service 
of  summons  or  want  of  Jurisdiction.  (Orowell  v.  Gal- 
loway, 3  Neb.,  220;  Burnham  v.  DoolUOe,  14  Id.,  215.) 
The  objection  now  that  the  district  court  did  not  have 
jurisdiction  over  the  person  of  plaintiff  in  error  cannot 
avail  him.  As  we  have  seen,  the  plaintiff's  cause  of 
action  was  to  recover  upon  the  quantum  meruit  for  services 
alleged  to  have  been  performed  for  plaintiff  in  error,  and 
that  by  performing  the  services  rendered  upon  the  request 
of  plaintiff  in  error  there  was  an  implied  obligation  on  the 
part  of  plaintiff  in  error  to  have  paid  a  reasonable  compen- 
sation therefor;  that  is,  what  it  was  worth.  In  the  course 
of  the  examination  of  defendant  in  error,  when  upon  the 
witness  stand,  in  which  he  detailed  several  conversations 
had  between  the  parties,  he  stated  that  plaintiff  in  error 
had  said  in  his  presence  that  he,  plaintiff  in  error,  would 
guarantee  to  defendant  in  error  the  sum  of  $2,000  to  get 
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his  patent  introduoed  in  this  state.  Tiiis  was  objected  to, 
as  immaterial  and  incompetent,  and  a  motion  was  made  to 
strike  it  out,  which  was  overruled.  To  this  the  plaintiff  in 
error  excepted,  and  now  assigns  this  ruling  of  the  court  for 
error.  This  objection  is  made  upon  the  ground  that,  as  the 
action  was  upon  the  quantum  meruit,  it  was  not  proper  to 
allow  the  witness  to  testify  to  anything  which  would  tend' 
to  prove  an  express  contract  on  the  part  of  plaintiff  in  error 
to  pay  a  certain  sum  for  the  services.  This  is  no  doubt 
true,  and  the  position  taken  by  counsel  for  plaintiff  in  error 
would  be  correct  were  it  a  fact  that  by  the  evidence  which 
was  given  defendant  in  error  sought  to  establish  a  liability 
on  the  part  of  plaintiff  in  error  by  virtue  of  an  express 
contract  by  which  he  agreed  to  pay  a  certain  sum,  but  this 
we  do  not  understand  to  have  been  the  case.  There  was  no 
evidence  offered  that  an  agreement  between  them  was  made 
by  which  plaintiff  in  error  was  to  pay  and  defendant  in 
error  was  to  receive  the  sum  of  $2,000  for  his  services,  but 
the  evidence  was  received  rather  for  the  purpose  of  tending 
to  corroborate  the  theory  of  defendant  in  error  that  he  had 
been  employed  by  plaintiff  in  error  to  render  the  services 
which  he  claims  to  have  rendered.  It  was  not  claimed  that 
defendant  in  error  accepted  the  proposition  and  agreed  to 
perform  the  labor  for  $2,000  or  any  other  sum.  The  offer 
made  by  plaintiff  in  error  to  give  that  much,  unaccepted 
by  defendant  in  error,  would  not  be  a  contract,  nor  would 
the  fact  that  defendant  in  error  went  on  and  rendered  the 
service  as  claimed  by  him  to  have  been  rendered,  change 
the  rule.  The  amount  to  be  paid  to  compensate  him 
would  still  be  one  to  be  implied  from  the  other  circum- 
stances. 

It  is  next  claimed  that  the  court  erred  in  excluding 
a  receipt  offered  by  plaintiff  in  error,  to  which  objection 
was  made  by  defendant  in  error.  This  receipt  was  as  fol- 
lows: 
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*'$1,000.  Kearney,  Neb.,  October  22,  1886. 

"Received  of  Charles  A.  Lamb  one  thousand  dollars,  in 
£iill  for  any  and  all  services  directly  or  indirectly  rendered 
to  the  American  Water  Works  and  Guarantee  Co.,  or  its 
representatives,  and  in  full  for  and  all  claims  that  I  had  or 
held  against  said  company,  and  in  full  for  all  fees  for  attor- 
oeys  employed.  Jonathan  Turner.'' 

To  this  receipt  is  appended  the  following  memorandum : 

Draft  order  J.  P.  Hartman $100.00 

''         "     Jno.  Turner 474.26 

"  A  "    Jno.  Turner  and  Ross  Gamble 425.75 

$1000.00 
It  is  insisted  that,  in  view  of  the  fact  that  the  defense 
tendered  by  plaintiff  in  error  in  his  answer  was  that  the 
services  of  defendant  in  error  were  rendered  for  and  on 
behalf  of  the  American  Water  Works  and  Guarantee 
Company,  and  that  he  had  been  paid  for  his  services  in 
that  behalf,  this  receipt  was  competent  for  the  purpose 
of  proving  that  fact.  We  have  examined  the  bill  of  ex- 
ceptions carefully,  and  are  unable  to  find  any  proof  what- 
ever that  this  receipt  was  executed,  or  that  the  money 
mentioned  in  this  receipt  as  having  been  paid  was  intended 
to  cover  all  the  labor  or  services  of  defendant  in  error  in 
and  about  procuring  the  adoption  of  the  American  Water 
Works  system  of  water  works,  and  plaintiff's  pump.  In 
order  to  render  this  receipt  admissible,  as  against  defend- 
ant in  error,  it  was  necessary  that  it  should  show  that  the 
money  paid  as  therein  recited  was  paid  in  consideration  of 
and  satisfaction  for  all  the  services  which  he  rendered  in 
and  about  the  adoption  of  the  system  of  water  works  of 
the  American  Water  Works  and  Guarantee  Company,  and 
also  the  adoption  of  the  pump  of  the  plaintiff  in  error,  in 
connection  therewith.  We  find  no  proof  of  this  kind. 
That  being  true,  the  receipt  offered  in  evidence  was  prop- 
erly rejected,  as  immaterial  and  as  throwing  no  light  upon 
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the  question  of  the  liability  of  the  plaintiff  in  error  to  de- 
fendant in  error  for  services  rendered  in  his  behalf  in  pro- 
caring  the  adoption  of  his  pump. 

It  is  next  contended  that  the  coart  erred  in  giving  cer- 
tain instructions  to  the  jury.  We  find  upon  an  examina- 
tion of  the  record  that  instructions  numbers  one,  two^  three^ 
and  four  were  given  to  the  jury  upon  request  of  defendant 
in  error.  To  these  instructions  an  exception  was  taken  in 
the  following  form :  "  To  the  giving  of  each  and  every  of 
such  instructions  the  defendant^  by  his  counsel^  then  and 
there  excepted,  and  the  exceptions  were  allowed.^'  Plaint- 
iff in  error  requested  the  court  to  give  to  the  jury  a  num- 
ber of  instructions.  Among  those  so  requested  were  num- 
i)ers  three  and  four^  which  were  refused.  We  again  quote 
the  record.  ''Both  of  which  instructions,  numbers  three 
and  four,  the  court  refused  to  give  to  the  jury,  to  which 
ruling  of  the  court  the  defendant,  by  his  counsel,  then  and 
there  excepted.^*  The  court  then  gave  to  the  jury  certain 
instructions  upon  its  own  motion,  numbers  one  and  two. 
We  quote  from  the  record  again  as  follows:  "To  the  giv- 
ing of  which  instruction  marked  numbers  one  and  two 
the  defendant,  by  his  counsel,  then  and  there  excepted,  and 
the  exception  was  allowed.^'  This  exception  was  insufficient 
and  would  not  lay  a  sufficient  foundation  for  a  review  of 
the  instructions  given  and  refused.  In  Brooks  v,  Dutcher, 
22  Neb.,  644,  this  question  was  before  the  court  and  received 
as  careful  consideration  as  it  was  possible  at  that  time  for 
us  to  give  it,  aud  it  was  the  unanimous  opinion  of  the  court 
that  the  rule  stated  in  the  cases  there  cited  was  correct  and 
should  be  adhered  to.  We  do  not  deem  it  essential  that 
the  question  should  be  again  discussed,  as  we  are  satisfied 
with  the  rulings  there  had. 

It  is  next  contended  that  the  verdict  is  contrary  to  and 
not  supported  by  the  evidence.  This  contention  is  based 
chiefly  upon  the  evidence  of  defendant  in  error  himself, 
whoj  it  is  claimed,  testified  positively  that  an  express  con- 
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tract  had  been  entered  into  between  him  and  plaintiff  in 
error,  by  which  he  was  to  receive  the  sum  of  $2,000  in 
case  of  the  adoption  of  plaintiff's  pump,  or  in  case  it  was 
not  adopted  that  he  was  to  receive  nothing.  We  have  care- 
fully examined  the  evidenoet  and  cannot  agree  with  the  con- 
tention of  plaintiff  in  error.  While  it  is  true  that  upon  the 
cross-examination,  as  well  as  the  examination  in  chief,  de- 
fendant in  error  stated  that  plaintiff  in  error  guaranteed  to 
him  $2,000  for  his  services  in  the  matter  testified  to  by  him, 
yet  he  did  not  claim,  either  in  the  pleadings  or  his  testi- 
mony, that  there  was  an  s^reeraent  or  contract  entered  into 
by  which  certain  services  were  to  be  rendered  by  defendant 
^n  error,  and  in  consideration  of  which  plaintiff  in  error  was 
to  pay  him  $2,000  ;  but  rather  that  the  amount  .which  de- 
fendant in  error  might  expect  to  realize  from  his  labors  in 
that  behal  f  would  amount  to  at  least  that  sum.  We  observe 
a  direct  conflict  in  the  evidence  between  plaintiff  and  de- 
fendant, and  had  we  been  acting  as  a  juror  in  a  trial  of 
the  case  it  appears  to  us  that  the  evidence  introduced  by 
plaintiff  in  error  would  have  been  sufficient  to  raise  serious 
doubt  as  to  the  right  of  defendant  in  error  to  recover;  that 
the  circumstances  tended  to  sustain  and  support  his  theory 
rather  than  that  of  defendant  in  error.  But  of  this  the  jury 
were  the  sole  judges,  ^nd  we  cannot,  as  a  court  of  error,  sit 
in  review  on  the  evidence  or  as  to  the  weight  to  which  each 
witness  should  be  entitled,  that  being  alone  for  the  jury. 
There  being  enough  to  sustain  their  finding  if  believed  by 
them,  we  cannot  interfere. 

We  discover  no  error  in  the  recofd  calling  for  a  reversal 
of  the  judgment  of  the  district  court,  and  it  must  therefore 
be  affirmed. 

Judgment  affikmed. 

The  other  Judges  concur. 
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J.  B.  Forbes  et  al.  v.  Samuel  D.  Hicks. 
[Filed  Juki  27, 1689.] 

1.  Fagitivea  From  Justice.    Section  330,  et  aeq.,  of  the  GrimiDal 

Gode  contemplates  that  the  charge  of  the  crime  against  the  per- 
son to  be  arrested  and  deliyered  up  most  be  made  in  the  state 
where  the  offense  was  committed.  The  charge  mast  be  to  some 
conrt,  magistrate  or  officer,  in  the  form  of  an  indictment,  com- 
plaint, or  other  accusation  known  to  the  laws  of  such  state  or 
territory,  and  be  pending;  and  a  complaint  made  before  a  mag- 
istrate in  this  state  which  falls  to  allege  that  snch  charge  is 
pending  against  the  aecnsed  in  the  state  where  it  is  alleged  the 
offense  was  committed,  will  not  confer  jurisdiction  on  such 
magistrate. 

2.  False  ImpriBonment :  Evidence.    In  an  action  for  false  im- 

prisonment against  three  defendants,  one  of  whom  had  pro- 
cared  the  issnance,  bj  one  of  the  others,  who  was  a  Jnstlce  of 
the  peace,  of  a  warrant,  by  virtae  of  which  the  other,  who  was 
a  constable,  had  arrested  and  imprisoned  the  plaintiff,  held, 
that  the  warrant  and  complaint,  on  which  it  was  issued,  were 
properly  admitted  in  CTidence. 

3.  : .    In  the  action  described  in  the  second  clause  of 

this  syllabus  a  part  of  the  damages  sustained  by  the  plaintiff 
consisted  of  the  fees  and  expenses  of  a  proceeding  in  habeaa  cor- 
pus in  the  county  court  by  which  he  was  released  ttom  such  im- 
prisonment: He^cf,  That  the  docket  of  the  county  court,  contain- 
ing the  entries  of  such  proceedings,  was  properly  admitted  in 
evidence. 

Error  to  the  district  court  for  Harlan  county.  Tried 
below  before  XjASLIN,  J. 

C.  C.  Flantburg,  for  plaintiff  in  error,  cited :  In  re  Man- 
cheder,  6  Cal.,  237;  Bishop  Crim.  Pro.,  vol.  1,  sec.  222; 
Paulkv.  Slocum,  3  Blackf.  (Ind.),  422. 

John  Dawaon,  for  defendant  in  error,  cited :  People,  ex 
TtL  Lawrence,  v.  Brady,  56  N.  Y.,  182;  Ex  parte  White,  49 
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Cal.,  433;  SmUh  v.  SUOe,  21  Neb.,  552;  Cooley  on  Torts, 
173. 

Cobb,  J. 

This  case  was  tried  in  the  district  court  of  Harlan  caunty 
and  brought  to  this  court  to  review  the  judgment  below, 
on  error. 

The  plaintiff  below  allied  that  on  February  28,  1887, 
the  defendants  unlawfully,  and  with  force,  assaulted  and 
imprisoned  him,  and  detained  him  in  prison  for  the  space 
of  six  days  without  reasonable  or  probable  cause,  to  his 
damage  for  expenses  of  defense  of  $50  and  of  $1,950  for 
interruption  of  his  business  and  for  bodily  and  mental 
suffering. 

The  defendants,  Forbes  and  Mason,  answered,  denying 
all  the  allegations  and  averments  of  the  plaintiff. 

There  was  a  trial  to  a  jury  with  findings  for  the  plaintiff 
and  a  verdict  for  $850  damages. 

The  defendants'  motion  for  a  new  trial  was  overruled, 
in  case  the  plaintiff  should  remit  $150  of  the  amount  of 
the  verdict ;  and  the  plaintiff  having  remitted  that  sum, 
judgment  was  entered  for  $200  damages  and  costs. 

Exceptions  having  been  taken,  the  plaintiffs  in  error 
assign  as  errors : 

1.  That  the  court  erred  in  admitting  the  county  court 
record  docket. 

2.  In  admitting  the  justice's  docket,  p.  62. 

3.  In  orally  instructing  the  jury  without  the  consent  of 
defendants. 

4.  In  permitting  the  plaintiff  to  go  outside  the  record  in 
argument  to  the  jury. 

5.  In  overruling  the  motion  for  a  new  trial. 

As  near  as  it  is  possible  to  arrive  at  the  facts  in  the 
case  from  the  very  imperfect  bill  of  exceptions,  the  defend- 
ant, William  E.  Goddard,  went  before  the  defendant,  Jerome 
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B.  Forbes,  a  justice  of  the  peace  of  Harlan  county,  and 
charged  the  plaintiff,  Samuel  D.  Hicks,  with  the  crime  of 
being  a  fugitive  from  justice,  by  a  written  complaint  upon 
oath ;  the  justice  thereupon  issued  a  warrant  for  the  arrest 
of  Hicks  and  placed  it  in  the  hands  of  the  defendant, 
Robert  Mason,  who  was  a  constable  of  said  county.  Mason 
arrested  Hicks  and  brought  him  before  the  justice  of  the 
peace.  Hicks  pleaded  not  guilty.  A  trial  was  had  and 
thereupon  the  justice  found  Hicks  (defendant  in  said  pro- 
ceeding) guilty  in  manner  and  form  as  charged  in  said 
complaint  and  ordered  him  to  be  detained  by  the  said  con- 
stable for  the  period  of  ten  days,  unless  sooner  discharged 
or  removed  by  operation  of  law,  and  issued  a  mi(tmuf<  to 
said  Robert  Mason  to  that  effect.  Thereupon  Hicks  con- 
tinued in  the  custody  of  Mason  until  he  was  discharged  by 
habeas  corpus  proceedings.  For  this  iniprisounient  Hicka 
sued  Goddard,  Forbes,  and  Mason. 

Upon  the  trial  the  plaintiff  <»lled  the  defendant  Forbes 
as  a  witness,  who  testified  that  about  two  weeks  before  a 
previous  term  of  the  court  he  had  sent  the  conii)laint  and 
warrant  in  said  cause  against  Hicks  "to  the  attorney/*  with- 
out stating  what  or  whose  attorney,  and  had  not  seen  them 
since.  Ui)on  cross-examination  he  stated  that  his  docket 
contained  a  copy  of  the  complaint.  Samuel  D.  Hieks  took 
the  stand  and  testified  that  he  was  the  plaintiff  in  the  case; 
that  he  resided  at  Republican  City;  that  he  was  in  the  ens- 
tody  of  Robert  Mason  for  nine  days;  that  Mason  told  him 
that  if  he  would  conclude  to  stay  with  iiim  and  not  try  to 
get  away  froni  him,  that  he  might  stay  with  him  and  he 
would  not  put  him  in  jail ;  that  he  was  before  Forbes  and 
Forbes  turned  him  over  to  Mason;  that  he  had  to  em- 
ploy an  attorney  and  paid  him  $50;  that  he  lost  nine 
days  while  in  custody ;  that  he  had  to  hire  his  brotiier  to 
go  and  see  an  attorney,  for  which  he  paid  him  $3,  and  that 
Mason  kept  control  of  him  all  the  time.  In  answer  to  the 
qaestion  by  his  attorney,  "Do  you  know  what  you  were 
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arrested  for?"  he  answered^  "Goddard  claimed  he  had  me 
arrested  for  trying  to  getaway  with  some  property;"  that 
he  did  not  owe  him  anything. 

Upon  cross-examination  he  stated  that  he  thought  that 
Forbes  was  acting  as  justice  of  the  peace ;  that  Mason  was 
acting  as  constable;  that  Mason  had  a  writ  in  his  hand  when 
he  arrested  him;  that  the  writ  was  issued  by  Forbes  as  a 
justice  of  the  peace  on  Goddard's  complaint;  that  he  made 
an  agreement  with  Mason  to  stay  with  him ;  that  he  went 
home  a  couple  of  times  for  about  fifleen  minutes  at  a  time. 
On  re-examination,  to  the  question  put  by  his  attorney, 
"Do  you  know  how  you  got  your  liberty?"  he  answered, 
"I  think  you  got  out  some  process  and  got  me  out."  To 
the  question  "  What  was  your  time  worth  while  you  were 
in  custody?"  he  answered,  "Well,  more  than  usual,  as  I 
wanted  to  go  to  seeding  and  my  wife  was  sick  and  I  ought 
to  have  been  right  there  with  her." 

Plaintift*  offered  in  evidence  certain  pages  of  the  docket 
of  the  county  court  containing  the  entry  of  proceedings  in 
habeas  corpus,  consisting  of  an  affidavit  by  E.  S.  Hicks  on 
behalf  of  Samuel  D.  Hicks,  to  the  effect  that  said  Samuel  D. 
Hicks  was  unlawfully  deprived  of  his  liberty  by  Robert 
Mason,  etc.;  the  issuance  of  a  writ  of  habeas  corpus ;  the 
return  of  said  writ  by  Robert  Mason,  constable,  which  re- 
turn purports  to  have  attached  thereto  a  mittimus  issued 
by  Jerome  B.  Forbes,  justice  of  the  peace,  etc.  But  the 
mittimus  is  not  set  out  in  the  bill  of  exceptions,  while  the 
proceedings  of  said  county  court,  under  date  March  5, 1887, 
are  set  out,  by  which  it  appears  that  the  county  court  found 
that  Samuel  D.  Hicks  was  unlawfully  deprived  of  his  lib- 
erty by  Robert  Mason,  and  was  discharged  from  custody, 
etc. 

The  admission  of  said  docket  in  evidence  was  objected 
to  by  the  defendants,  whereupon  it  was  admitted  as  to  the 
defendant  Mason  only. 

The  plaintiff  also  offered  so  much  of  the  docket  of  the 
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justice  of  the  peace  as  purports  to  be  a  copy  of  the  com- 
plaint against  the  plaintiff  which,  over  defendant's  objec- 
tion, was  received.     I  here  copy  the  docket  entries : 

"  The  State  of  Nebraska  v.  R.  B.  Hicks,  February  28, 
1887.  Complaint  in  writing  and  on  oath  made  and  filed  be- 
fore me  by  W.  E.  Goddard,  charging  that  one  Samuel  D^ 
Hicks,  late  of  Phillips  county,  Kansas,  and  now  within 
the  county  of  Harlan,  Nebraska,  is  a  fugitive  from  justice; 
that  said  Samuel  D.  Hicks  is  charged  with,  on  the  30th 
<lay  of  January,  1887,  in  the  county  of  Phillips,  and  state 
of  Kansas,  after  having  mortgaged  one  span  of  mules,  one 
black  and  one  bay  horse  with  a  black  stripe  across  the 
shoulders,  eight  or  nine  years  old,  and  bay  mare  mule  nine 
or  ten  years  old,  one  standard  corn  planter,  one  standard 
corn  plow,  one  Mast  sulky  plow,  one  double  harness,  one 
three  section  sixty-tooth  drag,  W.  E.  Goddard  being  the 
owner  thereof,  fraudulently  removing  and  concealing  the 
said  mortgaged  property  with  the  fraudulent  intent  to  place 
the  same  beyond  the  control  of  the  said  W.  E.  Goddard, 
now  do  issue  warrant  and  deliver  same  to  Robert  Mason, 
constable.     Warrant  returned  endorsed  as  follows,  to-wit : 

" '  Received  this  warrant  on  the  28th  day  of  February, 
1887,  and  according  to  the  command  thereof  I  arrested  the 
within  named  S.  D.  Hicks,  and  now  have  his  body  before 
this  court. 

"'Robert  Mason,  Constable,' 

"Defendant  arraigned  and  plead  not  guilty,  where,  upon 
examination,  after  hearing  the  evidence,  I  find  the  defend- 
ant guilty  in  manner  and  form  as  charged  in  said  com- 
plaint, and  ordered  the  said  Samuel  D.  Hicks  to  be  detained 
by  the  said  Robert  Mason  for  the  period  of  ten  days,  unless 
sooner  dischai^ed  or  removed  by  operation  of  the  process 
of  law.     Issued  mittimus  to  Robert  Mason  therefor. 

"  J.  B.  Forbes, 

"  Justice  of  the  FeaoeJ' 
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It  appears  that  counsel  for  plaintiff  during  his  argument 
to  the  jury  read  said  copy  of  the  complaint,  when,  upon 
objection  by  counsel  for  defendants,  the  court  announced  afi 
follows  :  "  The  law  is  this — that  where  the  law  of  a  foreign 
state  comes  in  question  and  the  law  of  said  state  is  not  in- 
troduced in  evidence,  the  presumption  is  that  it  is  like  the 
law  in  our  state." 

By  counsel  for  plaintiff  to  the  jury:  "  Here  is  a  poor  man 
who  had  to  mortgage  his  only  two  cows  to  obtain  his  re- 
lease from  this  prosecution ; "  to  which  remarks  the  coun- 
sel for  defendants  objected,  as  improper  and  not  in  the 
record. 

By  the  court :  "  I  sustain  the  objection  and  the  jury  are 
instructed  to  pay  no  attention  to  it." 

By  the  counsel  for  the  plaintiff  to  the  jury  :  "  Probably 
this  defendant  was  paid  something  for  manifesting  this  in- 
terest." 

The  defendants  objected  to  these  remarks  of  counsel  for 
plaintiff.     Overruled  by  the  court  as  to  defendant  Mason. 

The  law  of  this  case,  arising  upon  the  principal  question 
presented,  is  sufficiently  stated  in  the  opinion  in  the  case  of 
Smith  V.  State,  21  Neb.,  552.  By  reference  to  the  copy  of 
the  complaint  made  by  Goddard  against  Hicks  as  taken 
from  the  docket  of  the  defendant  Forbes,  it  will  be  seen  that 
the  only  allegation  against  Hicks  in  addition  to  the  gen- 
eral one  that  he  is  a  fugitive  from  justice,  is  that  he  "is 
charged  with,  on  the  30th  day  of  January,  1887,  in  the 
county  of  Phillips,  and  state  of  Kansas,  after  having 
mortgaged  one  span  of  mules,"  etc.,  "fraudulently  re- 
moving, and  concealing,"  etc.  It  is  not  stated  that  this 
charge  has  been  made  upon  oath,  or  that  it  was  made  to 
any  court  or  authority,  or  that  such  charge  was  then  pend- 
ing against  the  said  accused.  For  aught  that  is  stated  said 
cliarge  might  have  been  a  mere  idle,  non-judicial  accusa- 
tion, made  through  the  newspapers,  or  at  the  hustings,  or 
if  even  made  judicially,  he  may  have  been  acquitted  of  it. 
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For  these  reasons,  upon  the  authority  of  the  case  above 
cited,  and  which  opinion  is  amply  sustained  by  cases  cited 
from  the  courts  of  other  states,  and  of  the  United  States, 
the  warrant  issued  by  the  defendant  Forbes  by  the  pro- 
curation of  the  defendant  Groddard,  and  upon  which  the 
defendant  Mason  arrested  and  imprisoned  the  plaintiff,  was 
simply  void.  It  follows,  therefore,  that  it  could  afford  no 
protection  to  the  defendants  for  the  imprisonment  of  the 
plaintiff. 

Had  the  suit  been  against  Mason  alone,  there  would 
have  been  neither  necessity  for  nor  propriety  in  the  intro- 
duction of  evidence  showing  the  pretended  authority  upon 
which  the  arrest  and  imprisonment  of  the  plaintiff  were 
made,  but  it  was  necessary,  and  hence  proper,  for  the  pur- 
pose of  connecting  Forbes  with  the  arrest  and  imprison- 
ment. The  proceedings  in  the  county  court  upon  habeas 
corpus,  upon  which  the  plaintiff  was  discharged  from  the 
imprisonment,  which  constituted  his  cause  of  action,  were 
necessary,  as  the  expense  of  such  proceedings  was  a  consid- 
eration in  his  measure  of  damages,  and  consequently  was 
admissible  in  evidence. 

There  was  no  error  in  the  court's  stating  the  law  appli- 
cable to  the  objection  raised  by  the  counsel  for  defendants 
to  counsel  for  the  plaintiff's  reading  the  copy  of  the  com- 
plaint to  the  jury,  when  summing  up.  The  provision  of 
the  statute  which  requires  the  court  to  reduce  his  instruc- 
I  tions  to  the  jury  to  writing,  and  file  them  with  the  record, 

I  has  no  reference  to  the  decision  of,  or  ruling  by,  the  court 

I  on  the  points  which  arise  during  the  progress  of  a  trial,  or 

while  counsel  are  summing  up  to  the  jury.  Such  decisions 
and  rulings,  generally  accompanied  by  necessary  explana- 
tions, while  not  addressed  to,  nor  intended  for,  the  juiy,  are 
necessarily  made  in  their  hearing. 

Plaintiffs  in  error  objected  to  two  remarks  of  counsel 
for  the  plaintiff  in  his  argument  to  the  jury.  As  to  one,  the 
objection-  was   sustained  and   the  counsel  suflBciently   re- 
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buked,  and  the  jury  cautioned ;  but  as  to  the  other,  the  court 
said  that  he  would  overrule  the  objection  as  to  the  defend- 
ant Mason.  The  departure  from  the  line  of  legitimate 
discussion  by  counsel  in  this  instance  was  not  very  gross; 
.  and  while  trial  courts  should  not  fail  to  notice  and  rebuke 
serious  violations  of  the  rules  of  discussion  and  argument 
on  the  part  of  counsel  in  the  argument  of  causes  to  juries, 
it  is  not  deemed  proper  to  establish  a  rule  by  which  trivial 
departures  from  correct  practice,  in  this  respect,  woujd  be 
held  to  be  a  reversil^le  error. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


William  F.  Sellars  et  al.  v.  Blanche  L.  Foster 


^   ^1  ET  AL. 


[Filed  June  27,  1889.] 

1.  Trial:  Evidence  :  Books  of  Science.  A  table  showing  the  ex- 

pectancy of  life  in  healthy  persons  of  different  ages,  printed  in 
a  law  book  of  general  acceptance  and  aathority  in  the  oonrts  of 
this  state,  as  the  Carlisle  tables  of  expectancy,  is  admissible  in 
evidence  in  cases  where  snch  evidence  is  applicable. 

2.  : :  Eeeob  Without  Pbbjudicb.    In  an  action  by 

a  widow  on  behalf  of  *herself  and  infant  child  against  defend- 
ants, saloon  keepers  and  their  sureties,  the  cause  of  action  being 
the  selling  of  intoxicating  liquors  to  the  husband  and  father 
of  the  plaintiff  and  her  said  child,  by  reason  of  the  drinking  of 
which  he  became  and  was  intoxicated,  and  that  while  so  intoxi- 
cated and  endeavoring  to  board  a  moving  freight  train  on  a  rail- 
road he  was  run  oter  by  the  cars  and  killed,  on  the  trial  there 
was  introduced  in  evidence  an  excerpt  in  the  form  of  a  table  of 
expectation  of  life,  but  which  contained  no  intrinsic  evidence  of 
authenticity:    Held,  That  while  said  excerpt  was  erroneously 
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admitted  in  evidenoe,  m  it  was  more  favorable  to  the  partj 
exeepting  than  was  the  Carlisle  table  of  expectatloa  as  cod- 
tained  in  a  law  book  which  was  properly  admitted  in  cTidencei 
it  was  error  withoat  prejadiee  to  the  plaintiff  in  error. 

3.  Svidenoe :  Ekbor.   To  entitle  a  plaintiff  in  error  to  a  review  of 

the  mling  of  the  court  below  on  the  rejection  of  testimony  it  is 
required  that  the  party  complaining  shall  have  made  an  offer  of 
tlie  testimony,  clearly  indicating  what  he  ezpeets  to  prove  by 
the  witness  in  response  to  the  qnestion  propoanded  and  over- 
mled  by  the  conrt.  {Tates  v.  Kinney,  25  Neb.,  120,  and  cases 
cited.) 

4.  Instructions  given  and  refased  examined,  and  kM,  no  reversible 

error  in  their  giving  or  refosal. 

A.  The  eyidence  considered,  and  lidd,  to  sustain  the  verdict. 

Error  to  the  district  oourt  for  Harlan  county.  Tried 
below  before  Gaslin,  J. 

C.  C.  Flanaburff,  and  James  MoNeny,  for  plaintiffs  in 
error,  cited :  Abbot's  Trial  Evidence,  pp.  609,  724. 

Judscn  FerffiMOUf  and  John  Dawson,  for  defendants, 
cited:  Donaldson  v.  M.  &.  M.  R.  R,  Co.,  18  la.,  291; 
Bowman  r.  Woods,  1  G.  Greene  (la.),  441 ;  MoHenry  v.  Yo- 
kum,  27  111.,  160 ;  2  Thompson  on  Trials,  sec.  2407. 

OOBB,  J. 

This  cause  was  tried  in  the  district  court  of  Harlan 
county,  and  brought  to  this  court  for  review  on  error. 

The  plaintiff  below,  Blanche  L.  Foster,  the  widow  of 
Henry  W.  Foster,  for  herself  and  as  next  friend  for  her 
ninor  child,  Edwin  Foster,  complained  that  William  F. 
Sellars,  Frederick  W.  Hildebrandt,  and  Frederick  E. 
Dale,  on  August  29,  30,  and  31,  and  September  1,  1887, 
were  engaged  in  the  retail  traffic  in  intoxicating  liquors  in 
Alma,  Harlan  county,  and  had  on  said  days  license  to  sell 
malt,  spirituous,  and  vinous  liquors,  issued  by  the  proper 
authorities   of  Alma;    and   that   on   said  days  Matthew 
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Becker^  Minna  A.  Elamminga^  John  Rohner^  G.  Raisch^ 
Herman  Nass^  August  Dobberstein^  Philip  Ott,  and  J.  A. 
Smith  were  the  bondsmen  of  William  F.  Sellars. 

2.  That  at  the  time  Sellars,  Hildebrandt,  and  Dale  pro- 
cured license  to  sell  liquor,  on  May  1, 1887,  they  severally 
gave  bond  in  $5,000  to  the  state  that  they  would  not  vio* 
late  any  of  the  provisions  of  chapter  50,  Compiled  Statutes, 
entitled  "  Liquors,*'  or  any  of  the  ordinances  of  the  corpo- 
ration of  Alma,  during  the  year  from  May  1,  1887,  and 
ending  April  1,  1888,  and  pay  all  damages  that  the  com- 
munity or  individuals  might  sustain  by  reason  of  the  sale 
of  intoxicating  liquors;  that  the  bond  of  Sellars  was 
signed  by  the  above  defendants,  that  of  Hildebrandt  by 
Josiah  Zerbe  and  others,  and  that  of  Dale  by  Charles  Hum- 
mell  and  others ;  and  that  all  of  said  bondsmen  were  suretios 
for  their  respective  principals  on  August  29,  30,  and  31, 
and  September  1,  1887;  and  true  copies  of  the  bonds 
arc  exhibited. 

3.  On  said  last  mentioned  days  the  plaintiff  was  the 
wife  of  Henry  W.  Foster,  and  a  resident  of  Alma,  and 
Edwin  Foster  is  their  minor  child. 

4.  On  the  days  last  mentioned  Henry  W.  Foster  became 
intoxicated  and  continued  in  a  state  of  intoxication  and 
drunkenness  for  four  days  up  to  the  time  of  his  death ; 
that  he  spent  his  time  on  those  days  in  the  saloons  and  plaoes 
of  business  of  Sellars,  Hildebrandt,  and  Dale  in  Alma. 

5.  That  they  sold,  gave,  and  furnished  to  him  the  liquors 
which  caused  his  intoxication,  and  furnished  it  in  sufficient 
quantities  to  cause  his  intoxication,  and  did  cause  his  in- 
toxication and  keep  him  under  the  influence  of  liquor,  and 
continued  to  sell,  furnish,  and  give  liquors  and  intoxicating 
drinks  to  him  while  so  intoxicated. 

6.  That  on  September  1,  1887,  while  so  intoxicated  and 
under  the  influence  of  liquor  so  sold,  furnished  and  given 
to  him  by  said  Sellars,  Hildebrandt,  and  Dale,  in  Alma, 
Henry  \V.  Foster  undertook  to  board  and  get  on  a  train 
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of  cars  of  the  Burlington  &  Missouri  River  Railroad,  in 
Alma,  and  fell  under  the  train  of  cars  and  was  thereby  run 
over,  and  bad  his  1^  crushed,  and  was  otherwise  injured, 
from  which  he  suffered  and  died  on  the  last  mentioned 
daj;  that  said,  accident  and  death  were  caused  from  the 
effects  of  the  liquors  so  sold  to  him  by  Sellars,  Hildebrandt, 
and  Dale. 

7.  That  plaintiff  and  her  minor  child  were  both  depend- 
ent upon  Henry  W.  Foster  for  their  means  of  support; 
that  the  proceeds  of  his  labor  and  earnings  amounted  to 
|1,000  per  year,  which  he  applied  to  the  plaintiff's  sup- 
port; that  he  was  thirty-five  years  of  age,  was  healthy, 
energetic,  and  industrious. 

8.  The  plaintiff  and  her  minor  child  constitute  one  fam- 
ily, and  are  without  means  of  support,  and  have  sustained 
damages,  in  the  premises,  in  the  sum  of  $15,000;  and 
pray  judgment,  etc.  The  defendants,  W.  F.  Sellars,  Math. 
Bocker,  Minna  A.  Kamminga,  John  Rohner,  G.  Raisch, 
Horman  Nass,  Aug.  Dobberstein,  Philip  Ott,  and  J.  A. 
Smith  answered  admitting  that  Sellars  is  engaged  in  the 
retail  liquor  traffic  in  Alma,  and  that  they  are  his  bonds- 
men, but  denying  each  and  every  other  allegation  of  the 
plaintiff.  Other  defendants  did  not  answer.  There  was  a 
trial  to  a  jury  with  findings  for  the  plaintiff  and  damages 
assessed  against  the  defendants  named  to  the  amount  of 
$2,500. 

The  motion  of  defendants  for  a  new  trial  was  overruled 
and  judgment  was  entered  against  said  defendants  on  the 
verdict. 

The  plaintiffs  Jn  error  assign  for  review  the  following 
errors  of  the  court  l)elow : 

1.  In  admitting  in  evidence  the  longevity  tables  marked 
A. 

2.  In  excluding  the  evidence  of  R.  M.  Liberty  as  to  the 
reputation  of  Huston. 

3.  In  rejecting  the  evidence  of  W.  Campbell  as  to  the 
reputation  of  Huston. 
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4.  In  overruling  defendants^  objection  to  the  question  to 
plaiiitift*  as  to  how  much  deceased  could  have  earned  and 
contributed  to  his  family's  support  during  his  lifetime. 

5.  In  giving  instruction  1  to  the  jury  on  the  court's 
own  motion. 

6.  In  giving  instruction  2  on  the  court's  own  motion. 

7.  In  giving  instruction  3  on  the  court's  own  motion. 

8.  In  giving  instruction  1  on  the  motion  of  the  plaintiff. 

9.  In  giving  instruction  3  on  the  motion  of  the  plaintiff. 

10.  In  refusing  instructions  3,  4,  5,  and  9,  requested  by 
defendants. 

11.  In  refusing  and  modifying  instruction  3,  requested 
by  defendants. 

12.  In  overruling  the  defendants'  motion  for  a  new 
trial. 

On  the  trial  the  plaintiff  offered  in  evidence  a  printed 
excerpt  containing  tabular  rows  of  figures  in  the  form  of 
longevity  tables  of  the  expectancy  of  life,  which  was  ad- 
mitted against  the  objection  and  motion  of  defendants :  (1), 
that  there  was  no  proper  foundation  laid  for  its  introduction ; 
(2),  that  the  tables  offered  do  not  purport  to  be  the  Carlisle 
table  of  expectation  of  life;  and  (3),  because  the  tables 
Dffered  have  not  been  proven  to  be  the  Carlisle  table,  or 
any  other  table  of  vitality,  or  authorized  or  taken  from  any 
text  book  of  authority ;  and  (4),  because  the  same  is  incom- 
petent, irrelevant,  and  immaterial.  The  plaintiff  offered 
the  further  evidence  of  so  much  of  page  534  of  Maxwell's 
Pleading  and  Practice,  3d  ed.,  1880,  as  shows  the  Carlisle 
table  of  the  expectation  of  life,  to  which  the  defendants 
objected  for  the  same  reasons  stated  in  the  last  motion. 
The  plaintiffs  in  error  now  argue  in  the  brief  of  counsel 
that  the  court  erred  in  the  admission  of  these  tables  with- 
out proof  that  they  were  the  Carlisle  tables  or  that  they 
purported  to  be  such.  While  this  objection  might  apply 
to  the  printed  excerpt,  it  does  not  apply  to  the  table  set 
forth  in  Maxwell's  Pleading  and  Practice.     This  text  book 
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being  an  authority  of  general  acceptance  in  the  courts  of 
this  state,  and  the  table  therein  being  entitled  Carlisle's 
table  of  expectation  of  life,  with  a  brief  history  of  its 
construction  from  vital  statistics  collected  by  its  author, 
its  general  use  and  approval  as  such  relieves  it  of  the 
technical  objections.  It  was  admissible  under  the  authority 
of  most  text  writers  on  evidence.  The  excerpt,  in  the 
shape  presented,  may  be  admitted  as  lacking  authenticity. 
It  is  not  a  copy  of  the  table  in  the  authority  referred  to. 
It  sets  down  the  expectancy  of  a  person  at  fliirty-five  years 
of  age  to  be  twenty-nine  and  seven-tWelfths  years,  while 
in  the  table  from  Maxwell's  volume,  which  we  hold  to  be 
admissible,  the  expectancy  is  set  down  at  thirty-one  years. 
The  printed  slip  introduced  being,  therefore,  less  unfavora- 
ble to  the  plaintiff  in  error  than  the  book,  the  admission  of 
the  former  was  error  without  prejudice  to  the  party  com- 
plaining. 

The  second  and  third  errors  relied  on  are  based  upon  the 
rejection  by  the  court  of  certain  evidence  offered  by  the 
plaintifis  in  error  for  the  purpose  of  impeaching  one 
Charles  Huston,  who  had  testified  as  a  witness  for  the 
plaintiff.  It  appears  from  the  bill  of  exceptions  that  the 
defendants  called  as  a  witness  R.  M.  Liberty,  who  testified 
that  he  had  "lived  in  this  town"  (Alma)  for  four  years; 
that  he  knew  Charles  Huston,  and  to  the  question,  "Do 
yon  know  his  general  reputation  for  truth  and  veracity  in 
the  community  ?"  he  answered :  "As  far  as  I  know,  it  is 
bad."  On  motion  of  the  plaintiff  this  answer  was  stricken 
out,  as  irresponsive  and  improper ;  and  counsel  for  defend- 
ants put  the  following  question  :  "  State,  if  you  know,  this 
man's  general  reputation  for  truth  and  veracity  in  this 
community."  The  objection  of  the  plaintiff  to  this  form 
of  inquiry  was  sustained,  and  the  defendants  put  the  fol- 
lowing question  :  "State  what  you  do  know  about  his  gen- 
eral reputation  for  truth  and  veracity."  To  which  the 
plaintiff  objected,  and  the  objection  was  sustained ;  when 
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the  defendant  put  the  following  question  :  ''As  far  as  peo- 
ple say  anything  about  him^  what  is  his  reputation  for  truth 
and  veracity?"  to  which  the  plaintiiF's  objection  was  again 
sustained;  also  the  question^  ''State  if  you  have  heard  of 
his  reputation  for  truth  and  veracity  in  this  community," 
which  was  overruled;  and  then  was  put  the  question, 
*'Have  you  ever  heard  anybody  call  his  general  reputation 
for  truth  and  veracity  in  this  community  in  question?"  to 
which  the  plaintiff's  objection  was  also  sustained. 

The  defendants  then  called  Wm.  Campbell,  a  witness  on 
their  behalf,  who  testified  that  he  had  lived  "in  this  town" 
for  nine  years  and  that  he  was  acquainted  with  Charl&s 
Huston : 

Q.  Do  you  know  his  general  reputation  for  truth  and 
veracity  in  this  community? 

A.  I  don't  know  it  as  general.  I  have  heard  a  few 
persons  speak  of  his  truth  and  veracity. 

The  plaintiff's  motion  to  strike  out  the  answer,  as  irre- 
sponsive and  improper,  was  sustained. 

Q.  Do  you  know  his  general  reputation  for  truth  and 
veracity  in  this  community? 

A.  I  don't  think  he  is  generally  known. 

Q.  Do  you  know  his  reputation  among  those  who  do 
know  him? 

The  plaintiff's  objection  to  this  question,  &s  incompetent 
and  improper,  was  sustained. 

It  nowhere  appears  in  the  bill  of  exceptions  that  the 
defendants  below  made  any  offer  to  the  court  to  prove  any 
specific  facts  for  the  imjieaching  of  the  witness  Huston  by 
either  witness  Liberty  or  Campbell,  or  by  any  other  wit- 
ness; and  while  there  was  in  no  event  error  in  the  sustain- 
ing of  objections  offered  by  plaintiff  to  the  testimony  of 
either  witness,  that  need  not  be  discussed  anew  here,  as  it  has 
become  a  settled  rule,  in  this  state,  that  to  entitle  a  plaintiff 
in  error  to  a  review  of  the  ruling  of  the  court  below  on  the 
rejection  of  testimony,  it  is  required  that  the  party  shall 
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have  made  an  offer  of  the  testimony,  clearly  indicating 
what  he  expected  to  prove  by  the  witness  in  response  to  the 
questions  propounded  and  overruled  by  the  court. 

The  plaintiff  being  examined  as  a  witness  in  hor  own 
behalf,  and  having  testified  to  her  marriage  with  Henry 
W.  Foster,  and  as  to  his  habits  of  intoxication,  his  injury 
wrhile  intoxicated,  from  falling  under  the  moving  cars  of 
a  railroad  train,  his  subsequent  death  therefrom,  and  other 
circumstances  tending  to  support  her  action  against  the 
defendants,  her  counsel  proposed  the  question:  "State  how 
much  he  could  earn  and  contribute  to  the  support  of  his 
family  during  his  lifetime.'^  To  which  tlie  defendants 
objected,  as  immaterial  and  improper,  and  the  objection  be- 
ing overruled,  she  answered:  *'He  could  earn  $1,000  a 
year.  I  know  he  made  f  1,200  the  year  before  last,  and 
last  year  he  got  $20  a  week,  and  some  per  cent,  from 
Hutchins.''  The  overruling  defendants'  objection,  and 
permitting  the  plaintiff  to  answer  this  question,  constitutes 
the  fourth  error  argued  in  the  plaintiff^s  brief.  Counsel 
seem  to  understand  the  question  as  relating  directly  to  and 
calling  from  the  witness  an  opinion  or  knowledge,  through  I 

psychological  or  metaphysical  means,  of  what  amount  her 
deceased  husband  would  have  been  able  to  earn  and  con- 
tribute to  the  support  of  his  family  during  his  future  life* 
time,  had  he  been  spared.  While  it  is  true  that  the  loss  to 
the  plaintiff,  for  which,  under  the  law,  she  had  a  cause  of 
action  against  the  defendants,  consisted  in  the  loss  of  that 
support,  which  she  had  a  right  to  expect  from  the  earnings 
of  her  husband,  the  value  of  that  support  could  only  be 
estimated  by  proof  of  what  it  had  been  in  the  past.  The 
question  may  have  been  infelicitously  put,  but  it  will  still 
bear  the  construction  evidently  placed  upon  it  by  the  wit- 
ness in  her  answer,  and  by  the  court,  that  what  he  had  been 
able  to  earn  and  contribute  in  the  past  he  might  be  able 
to  do  in  the  future.  Her  answer  strongly  indicates  that 
such  was  the  construction  she  placed  upon  it,  and  whatever 
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might  be  said  of  the  question^  abstractly,  taken  in  counec-^ 
tion  with  the  circumstances  of  the  answer,  I  think  it  free 
from  error. 

The  fifth,  sixth,  seventh,  eighth,  and  ninth  assignments 
are  based  upon  the  court's  instructions  to  the  jury,  num- 
bers one,  two,  and  three  on  its  own  motion,  and  the  eighth 
and  ninth  assignments  are  based  upon  instructions  num- 
bers one  and  three,  given  on  the  motion  of  the  plaintiff 
below.     These  instructions  are  set  forth  in  the  transcript. 

"I.  If  you  find  the  principal  defendants  were  licensed 
to  sell  malt,  spirituous,  vinous,  and  intoxicating  liquors  or 
drinks,  and  that  the  other  defendants  were  their  bondsmen, 
SIS  averred  by  plaintiff,  and  you  find  the  deceased,  Henry 
W.  Foster,  at  the  time  of  his  death,  was  intoxicated,  and 
that  such  intoxication  was  the  cause  of  his  death,  and  you 
find  that  he  was  the  father  and  husband  of  plaintiffs,  and 
they  were  dependent  on  him  for  their  support  as  alleged, 
and  you  find  all  the  principal  defendants  sold  or  gave  to 
deceased  intoxicating  drinks,  which  contributed  to  such  in- 
toxication, and  you  further  find  the  plaintiffs  have  lost  the 
means  of  support  which  would  have  been  supplied  to  them 
by  said  deceased,  you  must  find  for  the  plaintiffs  against 
all  the  defendants,  assessing  your  damages  at  actual  value 
of  such  loss  of  support  to  plaintiffs,  estimating  his  expec- 
tancy of  life  upon  the  Carlisle  tables  introduced  in  evi- 
dence before  you ;  if  you  find  the  deceased  was  a  strong, 
robust  man,  bearing  in  mind  in  any  event  you  only  can 
return  a  verdict  (if  any)  against  those  principal  defendants 
and  their  bondsmen,  whom  you  find,  by  a  fair  preponder- 
ance of  evidence,  sold  or  gave  to  deceased  the  intoxicating 
drinks  which  contributed  towards  or  caused  intoxication 
of  deceased,  which  caused  his  death ;  and  should  you  find 
the  deceased  was  intoxicated  at  the  time  of  his  death,  and 
that  his  decease  was  caused  by  such  intoxication,  in  no,  nor 
in  any,  event  can  you  return  a  verdict  against  any  of  the 
principal  defendants  and  their  bondsmen  unless  a  fair  pre- 
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ponderance  of  the  evidence  satisfies  you  such  principal  de- 
fendants sold  or  gave  to  deceased  intoxicating  drinks,  which 
mused  or  contributed  to  the  intoxication  of  the  deceased. 

"  In  other  words,  should  you  find  the  deceased  came  to 
his  death  by  means  and  reason  of  being  intoxicated^  at  the 
time  and  place  the  principal  defendants  as  gave  or  sold  in- 
toxicating drinks  to  deceased,  and  their  bondsmen — and 
this  you  must  find  from  the  preponderance  of  evidence; 
and  should  you  find  a  part  or  portion  of  the  principal  de- 
fendants gave  or  sold  intoxicating  drinks  to  deceased,  and  a 
part  or  portion  did  not,  you  will  return  a  verdict  against 
the  former  and  their  bondsmen,  and  in  favor  of  the  latter 
and  their  bondsmen,  bearing  in  mind  your  verdict  cannot 
exceed  the  amount  of  damages  claimed  against  any  princi- 
pal defendant,  and  not  to  exceed  the  penalty  of  the  bond 
signed  by  the  respective  bondsmen. 

"II.  This  action  being  brought  for  loss  of  means  of  sup- 
port which  would  have  been  supplied  to  the  plaintifis  by 
the  deceased  father  and  husband  had  he  lived,  the  extent 
of  such  loss  is  to  be  considered  and  measured  by  you  by 
the  kind,  character,  and  value  of  the  services  of  the  deceasoii 
to  plaintiffs,  in  his  vocation  or  business  when  living;  and 
as  to  the  value  of  the  loss  of  such  means  of  support  to  the 
minor  child  of  plaintiff,  it  will  depend  in  some  degree  upon 
the  age  and  ability  to  support  himself,  bearing  in  mind  you 
cannot  take  into  consideration  and  assess  remote,  specula- 
tive, or  exemplary  and  punitive  damages ;  but  you  can  as- 
sess damages  (if  any)  only  to  the  extent  of  the  real  and 
actual  value  of  the  loss  of  means  of  support  to  plaintiff 
occasioned  by  the  death  of  the  father  and  husband. 

''III.  In  passing  on  this  case,  should  you  find  for  the 
plaintiff,  in  estimating  the  damages  you  must  take  into 
consideration  the  situation  of  the  deceased,  his  estate,  if 
any,  the  physical  condition  and  health  of  deceased,  his 
means  of  earning  money  and  a  livelihood,  and  his  habits 
of  industry,  his  vocation,  the  daily,  monthly,  or  annual 
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product  or  value  of  same,  and  whether  any  of  the  plaint- • 
iflfs  are  of  such  tender  age  as  to  render  them  entirely  de- 
pendent upon  parents,  and  especially  upon  the  deceased,  for 
support,  taking  into  consideration  his  reasonable  expecta- 
tion of  life ;  and  should  you  find  he  was  a  strong,  robust 
man,  the  Carlisle  tables  of  expectancy  introduced  in  evi- 
dence before  you  will  be  the  proper  estimate  of  his,  the 
deceased's,  life." 

The  plain  tiff  then  asked  the  following  instructions,  which 
were  given : 

"  I.  The  jury  are  instructed  that  though  they  may  believt 
from  the  evidence  that  the  deceased  had  bought  or  taken 
liquor  at  places  other  than  the  saloons  of  William  F,  Sel- 
lars  and  Fred.  W.  Hildebrandt,  still  this  fact  would  con- 
stitute no  defense  to  this  action,  provided  the  jury  believe 
from  the  evidence  that  the  deceased  obtained  intoxicating 
liquors  at  the  saloon  of  Hildebrandt  and  Sellars  which 
contributed  to  his  intoxication,  and  that  his  death  resulted 
as  a  consequence  of  such  intoxication." 

"III.  If  you  find  for  the  plaintiff,  you  will  find  such 
damages  as  she  and  her  minor  child  have  suffered  in  a  pe- 
cuniary way  by  the  death  of  said  Foster.  It  is  proper  in 
making  up  your  estimate  to  take  into  consideration  the  oc- 
cupation of  the  deceased,  his  annual  earnings,  his  health, 
his  age,  habits,  and  taking  all  these  facts  into  considera- 
tion, give  such  damages  as  will  compensate  her  and  her 
minor  child  for  the  loss  they  have  sustained  of  the  means 
of  support  in  the  death  of  said  Henry  W.  Foster.  And 
it  is  pro|)er  for  you,  in  this  connection,  to  take  into  con- 
sideration the  probable  length  of  the  life  of  the  deceased, 
Henry  W.  Foster,  if  he  had  not  lost  his  life  by  the  acci- 
dent." 

The  first  point  urged  by  counsel  in  the  brief,  under  this 
head,  is  that  the  first  instruction  authorized  the  jury  to  assess 
the  damages  for  loss  of  support,  basing  the  assessment  solely 
on  the  Carlisle  tables  of  expectancy.     While  the  defend- 
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-ants  admit  that  this  may  be  true,  granting  that  the  tables 
were  properly  admitted,  and  in  case  the  deceased  was  .shown 
to  have  been  a  strong,  robust  man,  they  contend  tliat  the 
charge  was  erroneous,  it  being  without  reference  to  liis 
previous  habits  of  life,  and  that  it  was  inapplicable  to  the 
issues,  in  tliat  the  deceased  was  not  shown  to  have  been  a 
strong  and  robust  man,  as  stated  in  the  instruction. 

Taking  up  the  examination  of  the  plaintiff,  where  it  was 
last  referred  to,  when  considering  a  former  part  of  her  evi- 
dence, it  proceeded  as  follows : 

Q.  State  if  he  supported  you  and  your  child  well. 

A.  I  never  wanted  for  anything,  until  I  came  here. 

Q.  State  his  physical  condition. 

A.  He  was  as  healthy  as  any  one. 

The  plaintiff  was  subjected  to  a  long  and  exhaustive 
cross-examination  in  which  no  reference  whatever  was  made 
to  the  physical  condition,  strength,  or  health  of  the  de- 
ceased. From  which,  as  well  as  from  her  direct  examina- 
tion, it  appears  that  he  was  a  photographer,  which  had 
been  his  vocation  up  to  the  time  of  his  death,  and  being 
"as  healthy  as  any  one,"  as  testified  to  by  the  plaintiff,  there 
was  furnished  sufiBeient  evidence  to  the  jury  of  his  being 
a  strong,  robust  man. 

The  second  point  urged  in  the  brief  will  be  again  re- 
ferred to.  Counsel  complain  of  the  second  instruction  that 
it  assumes  that  the  plaintiffs  in  error  gave  or  sold  to  de- 
oeased  intoxicating  drinks  which  contributed  to  his  death, 
and  further  assumes  that  the  drinks  so  sold  caused  the  in- 
toxication which  produceil  his  death.  A  careful  reading  of 
the  instruction  impresses  me  with  the  belief  that  this  section 
of  the  counsePs  brief  was  written  through  a  misapprehen- 
sion or  misapplication  of  fact,  as  the  sole  object  and  purpose 
of  the  instruction  was  to  caution  the  jury  against  consider- 
ing any  remote  or  speculative  damages  to  the  plaintiff 
below,  and  against  assessing  exemplary  or  punitive  dam- 
BgeSy  but  only,  in  any  event,  to  assess  damages  to  the  extent 
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of  the  real  and  actual  loss  occasioned  by  the  loss  of  means 
of  support  from  the  husband  and  father.  No  reference 
is  made  in  the  instruction  to  defendants'  giving  or  selling 
intoxicating  drinks  to  the  deceased  which  caused  his  death. 

The  objection  made  to  the  third  instruction  is  that  it  tells 
the  jury  that,  in  estimating  the  damages  which  they  can  find 
the  plaintiff  entitled  to  recover,  the  physical  condition  and 
health  of  deceased,  his  means  of  earning  money,  his  habits 
of  industry,  his  vocation,  or  the  daily,  monthly,  and  annual 
value  of  the  same,  is  alone  to  be  taken  into  consideration, 
without  reference  to  the  part  or  portion  of  the  product  of 
his  labor  which  went  to  the  support  of  the  defendant  in 
error. 

By  reference  to  her  testimony  it  will  be  seen  that  she 
had  been  married  to  the  deceased  three  and  one-half  years ; 
that  after  their  marriage  they  lived  at  Ida  Grove,  Iowa, 
for  one  year,  during  which  he  was  intoxicated  twice.  They 
removed  to  Syracuse,  in  this  state,  where  they  lived  a  year 
and  a  half,  during  which  he  was  intoxicated  but  twice; 
tliat  he  never  began  to  drink  to  excess  ''until  he  came 
here."  From  Syracuse  they  removed  to  Pawnee  City,  and 
remained  less  than  a  year,  where  he  did  not  drink  at  all ; 
they  went  thence  to  Republican  City,  remaining  a  month 
or  six  weeks ;  before  she  joined  him  there  he  drank  some, 
afterwards  he  was  slightly  intoxicated  once.  About  July 
20,  prieoeding  his  death,  they  came  to  Alma,  where  he 
shortly  commenced  drinking  to  excess;  that  during  all  the 
time  prior  to  coming  to  Alma  he  devoted  his  entire  earn- 
ings to  the  support  of  his  wife  and  child ;  that  when  she  was 
not  with  him  he  sent  his  earnings  to  her;  that  they  accum- 
ulated about  $400  of  household  furniture,  some  of  which 
she  was  obliged  to  sell  for  support  after  coming  to  Alma; 
that  after  coming,  and  up  to  the  time  of  his  death,  though 
his  earnings  were  considerable,  but  a  trifling  part  was  de- 
voted to  the  support  of  herself  and  child;  the  balance  and 
greater  part  was  spent  in  the  saloons  of  the  defendants. 
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Applying  the  instruction  to  this  evidence,  I  think  it  cor- 
rect. 

Returning  to  the  first  instruction,  defendants  saj  that  it 
is  inconsistent  with  the  third  instruction  requested  by  them 
and  modified  by  the  court,  and  given  to  the  jury,  as  fol- 
lows : 

"3.  If  the  jury  find  from  the  evidence  that  the  deceased 
was  in  the  habit,  prior  to  his  coming  to  Alma,  and  after- 
wards, of  drinking  to  excess,  and  that  for  several  days 
prior  to  that  of  his  decease  he  was  intoxicated,  and  from 
the  effects  of  which  he  became  and  was  suffering  from  a 

I  depressed,  unsteady,  or  excited,  nervous   condition,   and 

while  in  such  condition  undertook  to  get  on  the  train,  and 

I  by  accident  was  thrown  under  the  train  and  killed,  still 

you  should  find  for  defendants,  unless  you  should  find  that 

I  the  deceased  was  intoxicated  at  the  time  of  the  accident ; 

I  that  such  intoxication  caused  or  contributed  to  his  death, 

I  and  the  liquor  which  produced  this  intoxication  was  sold 

or  given  to  the  deceased  by  the  defendants  or  some  of  them, 
their  agents  or  employ^'' ;  which  the  court  refused  to  give 
but  did  give  with  this  modification :  ''  If  you  find  the 
death  of  deceased  was  caused  by  nervous  prostration,  or 
physical  disability,  occasioned  or  caused  by  intoxicating 
drinks  sold  or  given  by  defendants  or  either  of  them, 
against  such  defendants  or  either  of  them,  or  his  or  their 
bondsmen,  you  will  be  warranted  in  finding  a  verdict,  even 
if  deceased  was  not  actually  drunk  or  intoxicated  when 
killed,  provided  his  death  was  caused  by  such  and  said  in- 
toxicating drinks.'^ 

The  argument  is  made  that  by  the  first  instruction  the 
jury  were  told  that  in  order  to  find  for  the  plaintiff  they 
must  find  that  the  deceased  was  intoxicated  at  the  time  of 
his  death,  which  was  caused  by  such  intoxication;  while  in 
the  third  instruction  asked  by  defendants,  as  modified  by 
the  court,  they  are  told  that  if  they  find  that  the  death  of 
deceased  was  caused  by  nervous  prostration  or  physical  dis- 
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bility^  obcasioned  or  caused  by  intoxicating  drinks  sold  or 
given  by  defendants  or  either  of  them^  against  such  defend- 
ants or  either  of  them^  or  his  or  their  bondsmen,  they  would 
be  warranted  in  finding  a  verdict,  even  if  deceased  was  not 
actually  drunk  or  intoxicated  when  killed,  provided  his 
death  was  the  cause  of  such  and  said  irUoxicating  drinks. 

The  last  clause  of  the  modified  instruction  is  evidently 
not  correctly  stated  in  the  bill  of  exceptions.  It  never 
could  have  been  so  intended  or  written  by  the  judge  who 
presided ;  nor,  had  it  been  thus,  could  it  have  escaped  the 
notice  of  the  counsel,  of  either  side,  who  conducted  the 
trial  of  the  case.  It  will  therefore  be  corrected  in  this 
court  and  made  to  read  ^'provided  his  death  was  caused  by 
such  and  said  intoxicating  drinks,'^  and  so  read  there  is  no 
inconsistency  between  it  and  the  first  instruction  of  the  court 
on  its  own  motion.  The  mental  and  physical  prostration, 
and  inability  of  self-protection,  in  the  face  of  danger,  from 
excessive  drinking  of  intoxicating  liquors  are  consubstan- 
tial  with  drunkenness  itself,  and,  with  the  same  conditions^ 
takes  the  same  risks  and  penalties. 

Counsel  predicate  some  part  of  their  argument  upon,  as 
they  state  it,  the  refusal  of  the  sixth,  seventh,  and  eighth 
instructions  by  the  court  on  the  motion  of  defendants. 
These  instructions  are  not  found  in  the  bill  of  exceptions. 
There  are  only  found,  of  those  not  heretofore  set  forth,  the 
fourth,  fifth,  and  ninth  asked  by  defendants  and  refused 
by  the  court,  as  follows : 

"4.  The  court  instructs  the  jury  that  if  the  death  of  a 
party  who  receives  an  injury  while  intoxicated  can  be 
traced  as  the  natural  and  probable  result  of  any  new  and 
intervening  cause,  such  as  reckless  exposure  of  himself^ 
the  liquor  seller  will  not  be  responsible  to  the  wife  for  the 
death. 

"5.  The  jury  are  instructed  as  a  matter  of  law  that 
while  a  man  is  answerable  for  the  natural  and  probable 
consequences  of  his  own  acts,  still  if  his  act  happens  to 
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concur  with  something  extraordinary,  and  not  reasonably 
to  have  been  foreseen^  and  thus  produce  an  injury,  he  will 
not  be  liable  therefor;  provided,  that  such  extraordinary 
and  unforeseen  condition  was  not  produced  by,  or  was  not 
the  direct  result  of,  his  own  wrongful  act. 

'^  9.  And  as  a  matter  of  law  that  the  damages  to  be  re- 
covered in  an  action  must  always  be  the  natural  and  prox- 
imate consequence  of  the  wrongful  act  complained  of.  If 
a  new  force  or  power  has  intervenM,  of  itself  sufficient  to 
stand  as  the  cause  of  the  mischief  or  injury,  the  first  must 
be  considered  too  remote.'^ 

It  is  argued  that  these  were  erroneously  refused.  The 
theory  and  text  of  these  were  those  of  the  seventh,  eighth, 
ninth,  and  tenth  prayers  for  instructions  offered  and  re- 
fu?5od  on  the  trial  of  the  case  of  McClay  v,  IFprra/,  1 8  Neb., 
44;  which  were,  I  conceive;  sufficiently  considered  and 
properly  disposed  of  in  the  opinion  of  that  reported  case, 
which  is  referred  to  here  rather  than  to  go  over,  unneces- 
sarily, the  same  ground  again.  Tliere  was  no  eiTor  in  the 
refusal  to  give  these  instructions. 

The  evidence  in  this  case  sufficiently  establishes  the  facts 
that  the  deceased  had  been  for  a  considerable  time  drinking 
to  excess  of  liquors  sold  and  furnished  to  him  by  the  prin- 
cipal defendant  against  whom  the  judgment,  in  the  court 
below,  was  rendered;  that  on  Monday,  Tuesday,  and 
Wednesday,  the  29th,  30th,  and  31st  days  of  August,  he 
was  deeply  intoxicated  on  liquors  sold  and  furnished  by 
defendant  and  his  employes;  that  on  neither  Tuesday  nor 
Wednesday  night  was  he  capable,  from  intoxication,  to  get 
his  clothes  off  and  go  to  bed ;  that  he  was  under  the  influ- 
ence of  intoxicating  liquors  continuously  up  to  the  time  of 
the  accident  which  caused  his  death. 

Ther^  can  be  no  doubt  from  the  evidence  that  on  the 
morning  of  September  1  he  drank  twice,  two  drinks  of 
spirituous  liquor,  though  not  in  the  saloon  of  the  defend* 
ant  Sellars,  and  that  shortly  before  the  accident  he  waa 
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furnished  with  a  bottle  of  whiskey,  part  of  which  was  on 
his  person  at  the  time  of  the  accident.  This  bottle  of 
whiskey,  the  witness  Huston  testifies,  was  furnished  to  him 
by  the  barkeeper  of  Sellars,  through  the  agency  of  the 
witness. 

J.  D.  Whitelock,  at  whose  house  the  deceased  and  his 
family  were  boarding,  and  who  was  called  as  a  witness  by 
defendants,  testified  that,  on  the  day  of  the  accident,  at 
dinner  time,  he  saw  him*,  and  in  reply  to  defendants'  counsel 
and  the  question,  "Was  he  drunk  or  sober?"  answered, 
"He  had  been  drinking,  but  I  would  gay  that  he  was 
nearer  sober  than  drunk ;  I  said  to  his  wife,  he  was  sobering 
up ;  she  said  she  wished  he  would." 

On  this  day,  September  1,  in  a  condition  between  drunk 
and  sober,  but  suffering  from  the  depressed,  nervous  and 
enfeebled  condition  of  mind  and  body,  caused  by  long, 
continuous  intoxication,  from  which  he  had  in  no  degree 
recovered,  in  endeavoring  to  board  a  moving  freight  train 
of  cars  on  the  railroad  track  he  was  run  over  and  killed. 

While  this  case,  in  many  of  the  features  of  the  trial,  and 
especially  in  the  preparation  of  the  bill  of  exceptions,  is 
not  entirely  satisfactory  to  a  reviewing  court,  there  is  in  it 
no  sufficient  cause  for  reversing  the  judgment,  and  it  isii 
therefore  affirmed. 

Judgment  affibmed. 
The  other  Judges  concur. 
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Clara  B.  Barker^  appellee,  v.  A.  W.  Barker  et 

AL.,  APPELLANTS. 

[Filed  June  27, 1889.]  * 

1.  Husband  and  Wife:  Deed  by  Wife:  False  Repbesbnta- 

TI0N8.  A  busband  and  wife  being  in  pooecaoion  of  a  bomestead 
wbicb  was  beaTily  mortgaged,  and  tbe  .busband,  being  sick  and 
aboat  to  die,  executed  a  qnit-daim  deed  of  said  bomestead  to 
bis  brotber  for  tbe  purpose  of  enabling  bim  to  settle  np  tbe  estate 
without  expense.  Tbe  wife  at  first  refused  to  sign  tbe  deed, 
alleging  tbat  it  wonld  deprive  ber  of  ber  rigbts  in  the  estate, 
but  upon  tbe  assurance  of  persons  employed  by  tbe  grantee  to 
procure  tbe  deed,  in  effect  tbat  sbe  would  lose  none  of  ber  rights 
thereby,  sbe  was  induced  to  sign  and  acknowledge  the  deed. 
Heldj  That  tbe  grantee  was  bound  by  the  representations  of  the 
persons  obtaining  the  deed  for  bim. 

2.  JurlBdiotion.  Tbe  district  court  and  not  the  county  court  has 

juriadiction  to  set  aside  a  deed  obtained  by  false  representations. 

Appeal  from  the  district  court  of  Greeley  county.  Heard 
below  before  Tiffany,  J. 

H.  G.  BeU,  and  G.  C.  Wright,  for  appellants, 

T.  J.  Doyle,  and  M,  Randall,  for  appellee. 

Maxwell,  J. 

This  is  an  action  brought  by  the  plaintiff  against  the 
defendant  to  require  a  reconveyance  of  certain  premises. 
On  the  trial  of  the  cause  the  court  rendered  a  decree  as 
follows. 

''Now  on  this  the  18th  day  of  April,  1888,  being  the 
third  day  of  the  term  hereof,  this  cause  came  up  for  hear- 
ing, and  after  hearing  the  evidence  and  argument  of  counsel 
the  court  finds  that  the  signature  of  tlie  plaintiff,  Clara  B. 
Barker,  was  obtained  by  undue  influence  and  that  the  same 
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was  not  signed  by  her  own  voluntary  act.  It  is  therefore 
ordered  and  decreed  by  the  court  that  said  deed  as  to  plaint, 
iff  be  set  aside  and  held  for  nought,  and  that  all  rights  and 
privileges  of  tlie  plaintiff  attach  to  the  following  described 
premises,  to-wit :  ^The  south  half  of  the  southwest  quarter 
of  section  twelve,  township  eighteen,  range  twelve  west, 
in  Greeley  county,  Nebraska,  and  that  the  defendants  pay 
the  costs  of  their  action,  taxed  at  $ And  the  court  fur- 
ther finds  that  the  signature  of  deceased  was  genuine  and 
voluntary,  with  leave  to  plaintiff  to  apply  for  further 
order  herein  at  next  term." 

The  testimony  tends  to  show  that  the  plaintiff  is  the 
widow  of  Bradley  B.  Barker,  a  brother  of  A.  W.  Barker, 
defendant;  that  on  or  about  the  26th  day  of  January,  1887, 
said  Bradley  B.  Barker  died ;  that  less  than  two  days  before 
his  death  he  made  a  will,  under  the  provisions  of  which 
the  plaintiff  was  to  receive  flOO;  that  on  the  next  day 
after  the  will  was  signed  it  was  submitted  to  an  attorney 
of  the  defendant,  who  then  suggested .  that  the  defendant 
procure  a  deed  from  Bradley  and  wife.  The  defendant 
was  present  in  the  law  office  of  the  attorney  referred  to 
and  understood  the  purpose  of  such  attorney  to  procure  for 
him  a  deed  for  the  premises  in  question  from  the  plaintiff 
and  her  husband,  but  seems,  if  the  testimony  is  to  be 
believed,  to  have  taken  no  part  in  the  discussion  of  the 
matter.  The  estate  was  heavily  encumbered,  all  the  per- 
sonal property  being  covered  with  chattel  mortgages  and 
the  real  estate  by  mortgages  to  a  considerable  amount. 
The  land  in  question  was  the  homestead.  Bradley  B.  Bar- 
ker had  three  children  by  a  former  marriage,  the  oldest,  at 
the  time  of  his  death,  being  about  sixteen  years  of  age  and 
the  youngest  about  nine  years.  The  plaintiff  and  said 
Bradley  at  the  time  of  his  death  had  been  married  about 
thirteen  months,  and  had  one  child  then  about  three  months 
old.  A  considerable  portion  of  the  debts  owing  by  the 
estate  seem  to  have  been  due  to  defendant.  A,  W.  Barker. 
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Oo  the  night  preceding  the  death  of  Bradley  the  deed  in 
question  was  presented  to  him  to  sign^  and  he  signed  the 
same^  apparently  to  prevent  expense  in  settling  the  estate. 
The  plaintiff  then  refused  to  sign  the  same,  but  after  con- 
siderable delay,  and  it  being  represented  to  her  tliat  the 
object  was  to  avoid  settling  the  estate  in  the  probate  court 
and  thereby  save  expense,  and  that  she  would  lose  none  of 
her  rights,  she  was  induced  to  sign  the  deed.  It  is  true 
that  the  testimony  fails  to  show  that  A.  W.  Barker  made 
auy  such  representations,  but  they  were  made  by  persons 
employed  by  him  to  procure  the  deed,  and  so  far  as  tlie  legal 
effect  is  concerned  are  the  same  as  if  made  by  him.  The" 
finding  of  the  trial  court,  therefore,  is  correct.  It  is  evident, 
too,  that  defendant,  A.  W.  Barker,  is  not  the  owner  of  this 
in  fee,  free  from  the  trust.  He  took  the  title  as  trustee  for 
the  creditors  of  the  estate,  the  surplus  to  go  to  the  persona 
entitled  to  distribution ;  and  no  doubt  he  is  accountable  for 
the  proper  application  of  the  property. 

Some  objection  is  made  to  the  jurisdiction  of  the  court 
it  being  claimed  that  the  oounty  court  had  jurisdiction,  but 
sudi  is  not  the  case.  The  district  court  alone  has  jurisdic- 
tion in  such  matters.  Upon  the  whole  case  it  is  apparent 
that  the  judgment  is  right  and  it  is  affirmed. 

Judgment  affirmed. 

The  other  Judges  concur. 
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44  1171         George  E.  Banks,  administrator,  etc.,  v.  D.  M, 

Steele  et  al. 

[Filed  Juhb  27,  1889.] 

Vartnership :  Claims  of  Creditors.  The  creditors  of  an  insol- 
Y6nt  firm,  one  of  whose  members  is  deceased,  have  a  primary 
claim  upon  the  partnership  assets,  their  right  being  superior  to 
that  of  an  administrator  of  the  deceased  partner. 

Error  to  the  district  court  for  Hitchcock  couuty. 
Tried  below  before  Gaslin,  J. 

George  E,  Banks,  for  plaintiff  in  error,  cited :  Schouler, 
Executors  and  Administrators,  sections  326,  326,  339; 
Lindley  on  Partnership  (Ewell),  p.  1044-1047 ;  Hayt  v, 
Sprague,  12  Chicago  Licgal  News,  26;  Sage  v.  Woodin,  66 
N.  Y.,  578. 

R.  B.  Likes,  and  J,  Byron  Jennings,  for  defendant  in 
error,  cited :  Maxwell's  PI.  &  Pr.,  32 ;  Trowbridge  v.  Cross, 
7  N.  E.  Rep.,  347. 

Maxwell,  J. 

In  September,  1887,  the  defendant  in  error  brought  an 
action  against  OUie  M.  Pearson,  surviving  partner  of  Smith 
&  Pearson,  and  alleged  in  their  petition  that  '^  between  the 
30th  day  of  April,  1886,  and  the  11th  day  of  August, 
1886,  the  said  defendant  and  one  Jesse  Smith  were  partners, 
carrying  on  the  business  of  general  merchants  in  the  town 
of  Trenton,  Hitchcock  county,  Nebraska.  That  on  the  11th 
day  of  August,  1886,  said  partnership  was  dissolved  by  the 
death  of  the  said  Jesse  Smith,  the  defendant,  OUie  M.  Pear- 
son, retaining  the  partnership  goods  and  assuming  the 
payment  of  the  partnership  debts,  the  said  Pearson  being 
the  sole  surviving  partner  of  the  firm  of  Smith  &  Pearson* 
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That  after  the  dissolution  of  said  partnership  the  said 
OIlie  M.  Pearson  sold  a  considerable  portion  of  said  part- 
nership goods  for  cash  and  converted  the  same  to  his  own 
use,  and  has  refused  to  apply  the  same  to  the  payment  of 
the  partnership  debts.  That  between  the  30th  day  of 
April,  1886,  and  the  11th  day  of  August,  1886,  the  plaint- 
iff sold  and  delivered  to  the  firm  of  Smith  &  Pearson,  at 
their  request,  goods  and  merchandise  to  the  amount  of 
$742.83,  and  that  between  the  11th  day  of  August,  1886, 
and  the  18th  day  of  September,  1886,  plaintiff  sold  and 
delivered  to  this  defendant,  at  his  request,  goods  and  mer- 
chandise to  the  amount  of  $56.05;  no  part  thereof  has 
been  paid  except  the  sum  of  $309^5V>  "•"'  ^^^^  ^s  now 
due  from  the  defendant  to  the  plaintiff  upon  said  account 
the  sum  of  $489.71  and  interest  thereon  from  the  3d  day 
of  December,  1886." 

To  this  petition  the  plaintiff  in  error  filed  an  answer  as 
follows : 

"  That  on  or  about  the  14th  day  of  December,  1886,  the 
county  judge  of  Hitchcock  county,  Nebraska,  appointed 
the  said  George  £.  Banks  administrator  of  the  estate  of  the 
said  Je8.se  Smith,  deceased ;  that  he  duly  qualified  and  is 
now  acting  in  said  office. 

"  2d.  Said  Jesse  Smith,  at  his  decease,  was  the  owner  and 
in  possession  of  one-half  interest  in  said  stock  of  general 
merchandise  of  Smith  &  Pearson,  at  Trenton,  Nebraska. 
The  whole  of  said  stock  was  of  the  value  of  $2,820.82. 

"3d.  On  or  about  the  13th  day  of  August,  1886,  T.  J. 
Floyd  was  appointed  special  administrator  of  the  estate  of 
said  Je8.se  Smith,  by  the  county  judge  of  Hitchcock  county, 
Nebraska,  and  the  said  T.  J.  Floyd,  on  the  24tli  day  of 
August,  1886,  returned  to  said  county  judge  an  inventory 
and  appraisement  of  the  interest  of  said  estate  on  said 
stock  of  goods,  amounting  to  $1,410.41. 

"  Said  special  administrator  permitted  and  allowed  said 
Ollie  M.   Pearson  to  retain  possession  of  said   stock  of 
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goodsy  and  to  oontinue  the  business  of  the  said  late  firm  of 
Smith  &  Pearson,  said  Pearson  agreeing  to  keep  a  true  and 
correct  account  of  all  sales,  and  to  deliver  to  said  special 
administrator,  on  demand,  all  moneys,  credits,  goods  and 
chattels  belonging  to  said  estate. 

"Said  Ollie  M.  Pearson  sold  a  considerable  portion  of 
said  goods  between  August  11,  1886,  and  December  3, 
1886,  and  applied  the  proceeds  to  his  own  use  as  his  part 
and  interest  in  said  stock  of  goods. 

"On  or  about  the  3d  day  of  Dec.,  1886,  the  said  Ollie 
M.  Pearson  absconded  from  the  state  of  Nebraska,  and 
abandoned  the  remaining  portion  of  said  stock  of  goods  to 
said  special  administrator,  leaving  the  same  in  the  care  of 
a  clerk. 

"Before  said  special  administrator  knew  of  the  actions 
of  the  said  Ollie  M.  Pearson,  the  sheriff  attached  said 
stock  of  goods  at  the  suit  of  these  plaintiffs  against  the 
said  late  firm  of  Smith  &  Pearson.  Although  said  suit 
was  dismissed  the  sheriff  refused  to  deliver  said  goods  to 
the  present  administrator,  but  at  the  request  of  R.  B. 
Likes,  plaintiff's  attorney,  retained  the  same  until  the  writ 
in  this  case  was  issued  and  the  goods  taken  thereunder. 

"Said  defendant  and  cross-petitioner,  George  E.  Banks, 
administrator,  claims  said  goods  attached  in  this  case  to  be- 
long to  said  estate  of  Jesse  Smith,  and  prays  judgment  for 
the  same  or  for  their  value  in  the  sum  of  $1,410.41,  and 
interest  and  costs. 

"  As  to  the  indebtedness  of  said  late  firm  of  Smith  & 
Peai'son  to  plaintiff,  your  interpleader  is  unable  to  say." 

On  the  trial  of  the  cause  the  court  found  in  favor*  of 
the  defendants  in  error  and  "  That  the  debt  upon  which 
this  action  was  brought  i*^  and  was  a  partnership  debt  of 
the  said  firm  of  Smith  &  Pearson,  of  which  Ollie  M. 
Pearson  is  the  sole  surviving  partner;  that  upon  the  death 
of  said  Jesse  Smith,  of  the  said  firm  of  Smith  &  Pearson, 
Ollie  M.  Pearson,  as  the  sole  surviving  partner,  was  en- 
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titled  to  the  possession  of  said  goods  for  the  purpose  of 
paying  the  partnership  indebtedness. 

'^  That  the  amount  of  the  partnership  property  is  insuf- 
ficient to  pay  the  partnership  debts,  and  that  said  copart- 
nership is  wholly  insolvent,  and  that  there  is  due  the 
plaintiff  from  the  defendant  Ollie  M.  Pearson,  as  the  sole 
surviving  partnei  of  Smith  &  Pearson,  the  sum  of  $484.71, 

and  its  costs  herein  expended,  taxed  at  $ 

I  And  it  appearing  to  the  court  that  the  property  taken 


by  the  sheriff  under  said  order  of  attachment  has  been 
sold  by  order  of  the  court  under  the  j)rovisions  of  section 
218,  Civil  Code  of  Nebraska,  and  that  the  proceeds  thereof 
are  now  in  the  hands  of  the  sheriff: 

"It  is,  therefore,  ordered  that  the  sheriff  pay  over  to  the 
plaintiff  so  much  of  the  same  as  will  satisfy  the  aforesaid 
judgment  and  costs.^' 

Banks,  the  administrator,  appeals.  There  is  a  lengthy 
stipulation  of  facts,  which  under  the  pleadings  seems  to 
have  been  unnecessary.  The  question  presented  is  the  right 
of  the  administrator  of  a  deceased  partner,  the  firm  being 
insolvent,  to  the  possession  of  the  partnership  property  as 
against  a  creditor  of  the  firm.  In  Bowen  v.  BilUngH,  13 
Neb.,  443,  this  court  held  that  where  a  partnership  is  in-  | 

solvent  the  creditors  of  the  firm  have  the  primary  claim  on 
the  partnership  property,  and  the  partnership  debts  are 
to  be  paid  before  any  portion  of  such  funds  can  be  applied  I 

to  other  purposes.     (Murrill  v,  Neill,  8  How.  U.  S.,  414 ;  i 

Converse  v.  McKee,   14  Tex.,  20;    3  Kent's   Cora.,  65;  l 

Lindley  on  Part.,  323*,  and  cases  cited.)  This  rule  has 
been  constantly  applied  by  this  court  and  is  decisive  of  , 

this  case.  {Roop  v.  Herron,  15  Neb.,  73 ;  Caldwell  v.  Bloom- 
ington  Mfg.  Co.,  17  Id.,  489  ;  Smith  v.  Jones,  18  Id.,  481.)  i 

The  rights  of  the  creditors,  therefore,will  prevail  over  the 
claim  of  the  administrator  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


27    142 

fiO    390 


142       SUPREME  COURT  OF  NEBRASKA, 

Philleo  Y.  McDonald. 

Edwabd  Philleo  v.  McDonald  &  McMurry. 
[Filed  June  27, 1889.] 

Beplevin:  Bond:  Judgment.  Where,  ia  an  action  in  replevin, 
there  is  a  failure  to  give  a  replevin  undertaking,  and  the  action 
proceeds  under  section  193  of  the  Civil  Code,  it  becomes  in  sub- 
stance an  action  in  trover  for  the  value  of  the  property  involved 
in  the  suit;  and  when  in  favor  of  the  plaintiff  the  judgment 
should  be  for  the  amount  of  damages  found  due  the  plaintiff  by 
the  verdict  of  the  ^nry,  and  not  for  the  return  of  the  property 
to  him. 

Error  to  the  district  court  for  Adams  county.  Tried 
'below  before  Gaslin,  J. 

/.  B.  Cessna,  for  plaintiff  in  error. 

DiliDorth,  Smith  &  Dilworth,  for  defendant  in  error. 

Rejebe,  Ch.  J. 

This  was  an  action  of  replevin  instituted  by  defendant, 
in  error  against  plaintiff  in  error  for  the  possession  of  a 
stock  of  hardware  and  for  damages  in  the  sum  of  twenty* 
five  dollars  ($25.00). 

The  case  was  commenced  in  the  county  oourt^  and  ap- 
pealed to  the  district  court.  The  return  of  the  constable 
to  the  summons  was  as  follows : 

^*  Received  this  writ,  and  on  the  same  day  I  took  the 
goods  and  chattels  within  described  and  have  caused  them 
to  be  valued  by  the  oath  of  A.  Bigelow  and  M.  N.  Cress, 
two  responsible  persons,  whose  valuation  in  writing  and 
signed  by  them  is  herewith  returned;  and  the  plaintiff 
having  failed  to  give  the  undertaking  required  by  law, 
within  twenty-four  hours  from  the  taking  of  the  property, 
I  redelivered  said  property  to  the  said  defendants.     I  also 
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delivered  to  Edward  Philleo  a  true  and  certified  copy  of 
this  order/' 

A  jury  trial  was  had  in  the  district  court,  which  resulted 
in  a  verdict  in  favor  of  the  plaintiff  in  the  action^  assess- 
ing his  damages  at  three  hundred  and  fifty-one  dollars 
and  ninety  cents. 

After  the  return  of  the  verdict  plaintiff  in  error  moved 
the  court  for  an  alternative  judgment,  providing  that  in 
I  case  the  defendants  in  the  action  fail  for  twenty  days  to  re- 

I  turn  the  property,  the  plaintiff  then  have  judgment  for  the 

I  amount  of  the  verdict.     This  motion  was  overruled.     A 

motion  for  a  new  trial  was  then  made  and  overruled,  but  it 
need  not  be  here  noticed  in  detail.  Plaintiff  in  error,  who 
was  defendant  below,  presents  the  case  to  this  court  by 
proceedings  in  error.  There  is  but  one  controlling  ques- 
tion involved  in  the  case,  and  that  is  whether  or  not 
where  a  replevin  suit  is  instituted,  but  no  replevin  under- 
taking is  given,  an  alternative  judgment  can  be  rendered, 
or  whether  the  action  should  be  for  money  only.  Sec- 
tion 193  of  the  Civil  Code  is  as  follows:  "When  the 
^property  claimed  has  not  been  taken,  or  has  been  returned 
to  the  defendant  by  the  sheriff  for  want  of  the  undertak- 
ing required  by  section  one  hundred  and  eighty-six,  the 
action  may  proceed  as  one  for  damages  only,  and  the  plaint- 
iff shall  be  entitled  to  such  damages  as  are  right  and 
proper;  but  if  the  property  be  returned  for  want  of  the 
undertaking  required  by  section  one  hundred  and  eighty- 
six,  the  plaintiff  shall  pay  all  costs  made  by  taking  the 
same.'' 

It  is  contended  by  counsel  for  plaintiff  in  error  that  in 
replevin  cases,  if  the  property  is  delivered  to  the  plaintiff 
in  the  action,  and  final  judgment  is  subsequently  rendered 
against  him,  then  there  must  be  judgment  for  the  return 
of  the  property,  and  if  return  cannot  be  had,  then  the  pay- 
ment of  the  value  thereof,  with  damages  for  detention ; 
that  the  same  rule  must  be  applied  to   cases  which  ai*e 
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prosecuted  under  section  193  above  quoted;  that  the  ob- 
ject of  an  action  in  replevin  is  to  recover  specific  personal 
property,  and  the  liability  for  the  value  of  the  property 
accrues  only  when  a  return  of  the  property  cannot  be  had ; 
citing  Lee  v.  HastingSy  13  Neb.,  508;  Frey  v.  Drahos,  10 
Id.,  594;  Reavia  v.  Homer,  11  Id.,  479. 

It  is  not  believed  that  these  cases  are  in  point,  for  the 
reason  that  replevin  undertakings  were  given,  and  they  do 
not  fall  under  section  193.  We  cannot  agree  with  the 
learned  counsel  for  plaintiff  in  error  in  the  construction  to 
be  given  to  the  section  above  referred  to.  In  Mei'edUh  v. 
Kennard,  1  Neb.,  312,  which  was  an  action  in  replevin, 
but  in  which  no  undertaking  was  given  and  the  property 
not  taken,  the  verdict  was  as  follows:  "We,  the  jury  in 
the  above  entitled  cause,  find  for  the  defendant.^' 

Chief  Justice  Mason  in  writing  the  opinion  of  the  court 
copies  the  section  above  referred  to,  and  says : 

"Cases  may  occur  when  a  general  verdict  alone  will  be 
a  substantial  response  to  the  issues  taken  by  special  mat- 
ters set  up  in  the  answer  when  all  the  facts  set  up  in  the 
answer  are  negatived  by  the  general  verdict.  Is  not  this  * 
the  precise  case  at  bar?  The  defendants  deny  the  prop- 
erty of  Meredith  in  the  notes  and  plead  property  in  them- 
selves. This  general  verdict  responds  to  and  finds  all  the 
issues  made  between  the  parties  in  favor  of  the  defendant, 
and  is  such  a  finding  as  the  statute  contemplates  when  the 
property  has  not  been  taken  on  the  writ  of  replevin.  We 
think  the  verdict  in  form  suflBcient  and  responsive  to  the 
issues." 

This  ruling  we  think  has  been  substantially  followed  in 
Hainer  t\  Lee,  12  Neb.,  452,  and  in  Roniberg  v,  Huffhes, 
18  Id.,  579.  See  also  Smith  v.  McGregor,  10  Ohio  State, 
461 ;  Brewster  v,  Cai^chael,  39  Wis.,  456 ;  Bigelow  v,  Doo- 
little,  36  Id.,  115. 

By  the  plain  language  of  the  statute,  and  by  the  con- 
struction given  thereto  by  the  cases  above  cited,  we  are 
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ooDvinoed  that  where  there  is  a  failare  to  give  a  replevin 
undertaking,  and  the  action  proceeds  under  section  193  of 
the  Civil  Code,  it  becomes  in  substance  an  action  in  trover, 
and  is  only  for  the  value  of  the  goods  detained  by  the 
defendant  in  the  action. 

The  judgment  of  the  district  court  must  therefore  be 
affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


William  V.  Morse  et  al.,  appellants  v.  John 
Rabex  et  al.,  appellees. 

[Filed  June  27, 1889.] 

'Creditor's  Bill :  Husband  and  Wi  pe.  In  an  action  in  the  nature 
of  a  creditor's  biU,  to  set  aside  a  deed  made  to  the  wife  of  a 
judgment  debtor,  by  the  vendor  of  real  estate,  in  order  that  the 
real  estate  might  be  applied  to  the  payment  of  the  plaintiffs'  j  ndg- 
ment,  there  was  sufficient  evidence  presented  to  the  trial  court  to 
sustain  the  finding  that  the  husband,  while  in  a  prosperous  finan- 
cial condition,  caused  to  be  conveyed  to  his  wife  one  hundred  and 
sixty  acres  of  land  in  the  county  of  B.,  which  conveyance  was 
made  in  the  year  1883.  In  the  year  1886  it  appears  that  the 
wife  sold  the  real  estate,  realizing  by  such  sale  a  large  increase 
upon  the  amount  invested  at  the  time  of  tbe  purchase ;  that  she 
permitted  the  husband  to  take  the  mouey  received  from  the  sale 
and  apply  it  to  the  payment  of  the  indebtednessof  a  partnership 
of  which  the  husband  was  a  member;  that  soon  after  the  part- 
nership failed  and  became  insolvent,  when  the  husband  repaid  to 
his  wife  out  of  the  partnership  assets  the  money  which  he  had  re- 
ceived from  her,  and  which  had  been  devoted  to  the  use  of  the 
partnership;  that  with  this  money,  by  direction  of  the  wife,  the 
husband  purchased  the  real  estate  in  controversy,  and  that  they 
had  borrowed  a  large  sum  of  money  upon  the  real  estate,  which, 
together  with  the  money  received  from  the  husband,  was  ap- 
plied to  the  construction  of  the  house  thereon,  rendering  the 
10 
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property  valaable;  that  the  money  expended  in  purchasing  the 
property  and  in  constracting  the  building  thereon  was  equal  to 
the  amount  borrowed  upon  the  credit  of  the  property  added  to 
the  amount  formerly  loaned  by  the  husband  to  the  wife.  Id 
snch  case  the  decree  of  the  district  court  dismissing  the  cred- 
itor's bill  was  affirmed. 

Appkal  from  the  district  court  of  Hall  county.  Heard 
below  before  Tiffany,  J. 

G,  B.  KtUaVj  W.  E.  Baoony  and  A.G.  Wakely,  for  appel- 
lants, cited:  Schouler  on  Husband  and  Wife,  sec.  149; 
Shiicffer  V.  Shepard,  54  Ala.,  244 ;  Reynolds  v.  Robinson^ 
64  (N.  Y.),  589 ;  Colenian  v.  Burr,  25  Hun.  (N.  Y.),  239 ; 
Band  v.  Bunting,  78  Pa.  St.,  210;  Payne  v,  Powell,  5  Bush 
(Ky.),  248 ;  Parson*^  on  Contracts,  34-5. 

J.  H,  Smith,  for  appellee,  cited :  Amdt  v.  Harshaw,  10 
N.  W.  Rep.,  390;  Feller  v.  AUlen,  23  Wis.,  301;  Dayton 
V.  Walsh,  47  Id.,  113. 

Keese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Hall 
county  for  the  purpose  of  subjecting  the  middle  J  of  lot  3 
in  block  80,  in  the  city  of  Grand  Island,  to  the  payment  of 
a  judgment  held  by  plaintiif  against  defendant,  John  Raben, 
and  one  F.  J.  Engle.  A  trial  was  had  in  the  district  court 
which  resulted  in  a  general  finding  and  decree  in  favor  of 
defendant.  Plaintiff  appeals  to  this  court.  The  question 
presented  is  one  of  fact  alone.  It  is  shown  by  the  record, 
substantially,  that  in  the  early  part  of  1885,  and  prior 
thereto,  defendant  John  Raben  was  in  a  good  financial 
condition,  worth  in  real  estate  and  personal  property  from 
twenty  to  thirty  thousand  dollars.  That  year,  from  some 
cause  not  fully  explained,  but  attributed  to  a  shrinkage  in 
values  of  such  goods  as  are  usually  kept  in  a  general  store, 
and  in  which  business  he  was  engaged  at  that  time,  he  be- 
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came  emliarrassed,  and  finally  insolvent.  F.  J.  Engle  was 
in  partnership  with  him  at  the  time  that  plaintiff's  debts 
were  contracted.  On  the  5th  day  of  January,  1886,  plaint- 
iff recovered  a  judgment  in  the  county  court  of  Hamilton 
county  against  Raben  &  Engle  for  the  sum  of  five  hun- 
dred and  fifty-two  dollars  and  ninety-four  cents  damages, 
and  three  dollars  and  seventy-five  cents  costs  of  suit.  A 
transcript  thereof  was  soon  thereafter  filed  with  the  clerk 
of  the  district  court  of  said  county  and  entered  upon  the 
judgment  record  of  the  district  court.  On  the  19th  day 
of  July,  1887,  a  transcript  of  the  judgment  of  the  dis- 
trict court  was  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Hall  county.  Upon  the  same  day  execu- 
tion was  issued  thereon  to  the  sheriff  of  Hall  county,  and 
on  the  20th  the  sheriff  returned  the  execution  unsatisfied, 
stating  in  such  return  that  after  diligent  search  he  had 
been  unable  to  find  any  goods  or  chattels,  land  or  tenements, 
whereon  to  levy,  and  had  returned  said  execution  after 
levying  it  upon  the  property  involved  in  this  action. 

It  was  alleged  in  the  petition  that  during  the  year  1886 
the  defendant,  John  Raben,  purchased  the  lots  in  contro- 
versy from  John  Wallichs,  and  being  insolvent  and  there 
l)eing  judgments  against  him  unsatisfied  to  the  amount  of 
about  eight  thousand  dollars,  in  Hamilton  county,  at  the 
time  of  the  purchase,  he  caused  the  legal  title  to  be  taken 
in  the  name  of  his  wife,  Alvina  Raben ;  that  the  property 
was  purchased  by  John  Raben,  one  of  the  firm  of  Engle  & 
Co.,  and  of  which  he  was  a  member  at  the  time  of  the 
contracting  of  the  debt,  and  that  the  title  to  the  property 
was  taken  in  the  name  of  defendant  Alvina  for  the  pur- 
pose of  defrauding  the  creditors  of  the  said  John  Raben, 
and  of  Engle  &  Co. 

All  allegations  of  fraud  were  denied  in  the  answer,  and  it 
was  alleged  that  the  real  estate  in  question  was  the  indi- 
vidual property  of  Alvina  Raben,  the  same  having  been 
purchased  with  money  which  belonged  to  her  separate  estate. 
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On  the  19th  day  of  January,  1883,  and  while  John  Ra- 
ben  was  financially  solvent  and  prosperous,  he  purchased 
of  William  Graves  the  southwest  quarter  of  section  twenty- 
four,  township  fifteen,  range  three,  for  the  consideration 
of  $250,  subject  to  a  mortgage,  the  amount  of  which  doe» 
not  clearly  appear  from  the  record.  This  land  is  in  Butler 
county,  and  is  situated  but  a  short  distance  east  of  David 
City;  and  it  is  claimed  by  defendant  that  the  purchase 
was  made  with  the  money  of  Kaben's  wife  which  he,  prior 
to  that  time,  had  given  her.  On  the  29th  day  of  March, 
1886,  Alvina  Eaben  sold  the  land  to  one  Ansen  Virgl 
for  the  consideration  of  $1,300,  subject  to  the  mortgage 
referred  to.  It  is  claimed  that  the  proceeds  of  the  land 
belonging  to  Mrs.  Raben  were  given  to  defendant,  John 
Raben,  or  rather  loaned  to  him,  and  by  him  used  in  the 
payment  of  a  part  of  the  debts  of  the  firm  of  Engle  & 
Co.  prior  to  the  purchase  of  the  lots  involved  in  this 
action.  On  the  6th  day  of  June,  1886,  John  Raben,  ac- 
companied by  his  wife,  perhaps,  went  to  the  city  of  Grand 
Island  and  purchased  of  Wallichs  the  lots  in  question,  tak- 
ing a  contract  of  purchase  therefor  in  his  own  name.  The 
purchase  price  was  $1,400.  He  commenced  the  con- 
struction of  a  brick  business  house  upon  the  ground  about 
the  6th  day  of  December,  1 886.  Being  unable  to  finish 
the  building,  he  applied  to  Wallichs  for  a  loan  to  enable 
him  to  pay  up  the  balance  due  upon  the  lots  and  to  apply 
the  residue  to  the  completion  of  the  building.  The  sum 
of  $2,600  was  loaned  and  for  it  Raben  and  his  wife  exe- 
cuted their  promissory  note  and  secured  its  payment  by 
a  mortgage  on  the  premises.  The  money  loaned  belonged 
to  defendant,  Anna  Egge,  for  whom  Wallichs  was  acting 
as  agent.  From  this  twenty-six  hundred  dollars  so  loaned 
the  purchase  price  of  the  lot  was  deducted  and  Wallichs 
executed  his  deed  to  Mrs.  Raben.  It  is  shown  by  the  testi- 
mony of  John  Raben  that  the  total  cost  of  the  house  and 
lot  was  thirty-nine  hundred  and   thirty-one  dollars  and 
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twenty-five  cents.  If  this  be  true,  the  cost  of  the  house 
And  lot  would  be  about  equal  the  amount  of  money  bor- 
rowed from  Mrs.  E^ge  and  the  thirteen  hundred  dollars 
realized  from  the  sale  of  the  real  estate  in  Butler  county, 
and  from  the  reasoning  presented  by  counsel  for  defend- 
ant there  would  seem  to  be  no  fraud  in  the  transaction. 
But  it  is  claimed  that  the  evidence  shows  that  a  large 
amount  of  the  material  used  in  the  construction  of  the 
house  was  purchased  by  defendant  with  means  which 
properly  belonged  to  the  firm  of  Engle  &  Co.,  and  that 
plaintifi*,  as  a  creditor  of  that  firm,  cau  follow  it  into  this 
building  and  apply  it  to  the  payment  of  their  judgment. 

It  is  shown  that  about  6,800  bricks  were  purchased  of 
Mr.  Neihardt^  of  Aurora,  and  about  eighty  dollars'  worth 
of  iron  from  another  party,  and  about  three  hundred  and 
ten  dollars'  worth  of  lumber  from  Adam  Hogue,  a  lumber 
dealer  in  Grand  Island,  which  appears  to  have  been  paid 
for  out  of  the  partnership  fund  of  Engle  &  Co.,  that  is,  out 
of  funds  which  should  have  l)ecn  placed  to  the  credit  of  that 
firm.  It  is  claimed,  therefore,  that  the  court  erred  in  i*cn- 
dering  its  decree  in  favor  of  the  defendant.  It  is  a  well 
established  principle  of  equity  that  the  partnership  assets 
should  be  used  first  in  payment  of  partnership  debts,  and 
that  therefore  partnership  creditoi^s  have  the  right  to  look 
to  such  assets  for  the  payment  of  their  claims.  But  this 
rule  is  to  be  invoked  by  creditors  generally,  and  cannot  be 
claimed  as  the  special  right  of  plaintiff  in  this  case  to  the 
exclusion  of  other  creditors. 

If,  then,  an  amount  of  money,  equal  to  or  greater  than 
the  partnership  assets  applied  to  the  construction  of  the 
house,  had  been  taken  from  the  money  of  Mrs.  Raben 
upon  a  loan  to  her  husband  and  applied  to  the  payment 
of  the  partnership  debts  as  testified  to  by  him,  it  would  of 
course  not  be  inequitable  to  repay  her  out  of  the  same  fund, 
and  of  this  creditors  generally  could  not  complain. 

It  therefore  becomes  necessary  to  enquire  whether  or  not 
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the  inean.s  of  Mrs.  Raben  were  applied  to  the  construction 
of  the  house  and  to  the  purchase  of  the  lot.  If  so,  the 
decree  of  the  district  court  was  right^  and  should  be  af- 
firmed. 

Since  Mrs.  Raben  became  the  owner  of  the  real  estate  in 
Butler  county,  at  a  time  when  the  solvency  of  her  hus- 
band could  not  be  questioned,  and  perhaps  for  value  ac- 
tually paid  by  her,  although  we  do  not  think  this  a  material 
matter,  there  is  no  doubt  but  that  she  could  retain  the 
money  arising  from  the  sale  of  that  real  estate;  this  would 
be  thirteen  hundred  dollars.  Raben  testified  that  he  bor- 
rowed this  money  from  his  wife,  and  that  after  he  had  used 
it  he  allowed  her  interest  at  the  same  rate  which  the  in- 
debtedness which  was  paid  with  her  money  was  drawing. 

Now,  suppose  this  agreeinent  was  made  between  them, 
or  suppose  this  course  was  pursued  with  her  money,  and 
that  he  afterwarJs  repaid  it  out  of  the  partnership  funds, 
and  with  the  same  funds  purchased  tlie  lot  in  question  and 
constructed  the  house,  we  do  not  see  that  it  could  be  ques- 
tioned but  that  she  would  be  entitled  to  the  property,  and  that 
the  creditors  could  not  interfere.  The  same  rule  as  to  the 
finding  of  the  district  court,  upon  the  evidence  where  it  is 
conflicting,  must  be  applied  to  this  case  as  to  any  other. 

By  the  finding  of  the  district  court,  there  being  evidence 
to  support  it,  we  must  assume  that  the  course  designated 
has  been  pursued  by  Mr.  Raben  in  his  transactions  with 
his  wife  as  with  his  other  creditors.  This  being  true,  we 
«innot  see  but  that  the  decree  of  the  district  court  must 
be  affirmed,  as  being  sustained  by  sufficient  evidence,  and 
in  a(XK>rdance  with  the  theory  of  the  case  presented  by 
defendant. 

We  confess  £hat  to  us  this  holding  is  not  in  entire  ac- 
cordance with  the  way  in  which  we  view  the  evidence  which 
was  submitted  to  the  trial  court.  But  the  rule  is  a  salu- 
tary one,  that  where  the  trial  court  sees  the  witnesses,  hears 
them  testify,  observes  their  manner  and  demeanor  upon  the 


r 


JANUARY  TERM,  1889.  151 

Likes  T.WUdlflh. 

witness  stand,  booonies  more  familiar  with  the  surrounding 
circumstances  than  is  possible  for  an  appellate  court  to  do 
by  inspecting  the  record,  its  finding  will  not  be  molested 
unless  clearly  wrong.  The  rule  to  be  applied  is  generally 
in  furtherance  of  justice  and  one  that  should  be  observed. 
The  decree  of  the  district  court  is  therefore  affirmed. 

Judom£:nt  affirmed. 

The  other  Judges  concur. 


Philip  Likes  bt  al.  v.  George  Wildish  et  ai.. 

[Filed  June  27, 1889.] 

1.  Mortgage:  Real  Estate:  Fobeclosure:  Redemption.  A 
mortgage  on  real  estate  wm  givea  in  1876  to  secore  one  prom  is- 
flory  note  for  $125  dne  October  1, 1876,  and  one  promissory  note 
for  $200  dne  March  1, 1877.  Soon  after  the  first  note  was  dne 
an  action  in  equity  was  instituted  thereon  to  foreclose  the 
mortgage,  the  petition  stating  the  facts  as  to  both  notes  but 
asking  for  a  foreclosure  as  to  the  first  alone.  After  both  notes 
became  dne,  no  further  pleadiogs  having  been  filed,  a  decree  for 
the  amount  due  on  both  notes  was  taken  by  default,  and  the 
premises  sold  under  the  decree,  the  sale  confirmed,  and  a  deed 
made  to  the  purchaser.  Nearly  ten  years  afterwards  an  assignee 
of  the  mortgagor  filed  a  bill  to  redeem  upon  the  sole  ground  that 
the  decree  for  the  amount  of  both  notes  was  unauthorized  and 
void.  Held,  Ftrst — That  a  demnrrer  to  the  petition  was  prop- 
erly sustained.  Second  — ^That  a  sale  under  such  a  decree  is  void- 
able, not  void.  Third  ^That  the  procedure  in  the  case  is  contrary 
to  equity  and  liable  to  abuse,  and  if  by  reason  thereof  a  mort- 
gagor has  been  defrauded  of  his  property,  a  court  of  equity  in  a 
proper  case  will  grant  him  relief. 

t.  Default.  The  failure  to  enter  a  formal  default  against  a  defend- 
ant who  has  been  duly  served  with  process  and  failed  to  answer 
when  so  required  is  not  error. 
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Error  to  the  district  court  for  Hamilton  county.  Tried 
below  before  Norval,  J. 

Philip  lAkeSf  and  J.  H.  Smithy  for  plaintiff  in  error, 
cited:  Sckultz  v.  McLean,  18  Pac.  Rep.  (Cal.),  775;  Gage 
V.  Mayer,  7  N.  E.  Rep.  (111.),  97 ;  Jones  v.  Null,  9  Neb., 
2b4;  Smith  v.  Buse  et  al.,  28  N.  W.  Rep.  (Minn.),  220; 
Meskiriienv,  Day,  10  Pac.  Rep.  (Kan.),  14;  Brown  v.  Swift, 
1  S.  W.  Rep.  (Ky.),  474 ;  Oale  v.  Shillock,  29  N.  W.  Rep. 
(Dak.),  661 ;  Taylor  v.  Cburtnay,  16  Neb.,  190. 

Agee  &  Stevenson,  for  defendant  in  error,  cited :  Freeman 
on  Judgments,  sees.  126-135;  Hardy  v.  Miller,  11  Neb., 
397;  McPherson  v.  Bank,  12  Id.,  206;  McKeiglian  v.  Hop- 
kins, 14  Id.,  361. 

Maxwell,  J. 

This  is  an  action  to  redeem  certain  real  estate  from  the 
foreclosure  of  a  mortgage.  A  demurrer  to  the  petition  was 
sustained  in  the  court  below  and  the  action  dismissed.  The 
first  part  of  the  petition  is  as  follows:  ^'That  on  the  27th 
day  of  June,  1877,  the  United  States  issued  a  patent  to  one 
Charles  C.  Pierce,  and  thereby  conveyed  to  said  Pierce  in 
fee-simple  the  following  described  land  situated  in  Hamil- 
ton county.  Neb.,  to-wit:  The  southeast  quarter  of  section 
6,  in  township  10,  of  range  6  west.  That  while  said  Charles 
C.  Pierce  was  the  owner  of  said  land,  to-wit,  on  the  21st 
day  of  January,  1886,  he  and  his  wife,  Ruth  T.  W.  Pierce, 
conveyed  said  land  to  the  plaintiffs  for  value  received  and 
the  plaintiffs  are  now,  and  have  been,  the  owner  in  fee- 
simple  since  the  said  21st  day  of  January,  1886,  of  said 
land.  That  on  the  21st  day  of  March,  1876,  said  Charles 
C.  Pierce  made,  executed,  and  delivered  to  one  C.  B.  Ragau 
two  certain  promissory  notes,  one  for  the  sum  of  $125,  due 
October  1,  1876,  with  interest  at  10  per  cent,  and  one  for 
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$200,  due  March  1,  1877,  with  iDterest  at  10  per  cent." 
These  notes  were  secured  by  a  mortgage  on  real  estate^ 
which  mortgage  was  duly  recorded.  In  November,  1876, 
an  action  to  foreclose  the  mortgage  to  secure  the  payment 
of  tlie  $125  note  was  brought  and  a  summons  duly  issued 
and  served,  and  in  June,  1877,  a  decree  was  taken  by  de- 
fault for  the  sum  of  $364.83,  the  second  note  for  $200 
having  become  due  in  the  meantime.  It  is  alleged  that  no 
default  was  taken  against  the  defendants  before  entering 
the  decree.  This,  however,  does  not  affect  the  decree.  The 
defendants  in  that  action  were  in  default,  the  time  to  an- 
swer having  expired  long  before  the  decree  was  rendered, 
there  was  a  default  in  fact  and  the  failure  to  make  a  formal 
entry  to  that  eflFect  is  not  in  such  cases  ground  of  error. 

The  all^ations  and  prayer  of  the  petition  for  the  fore- 
closure of  the  mortgage  were  as  follows :  ''And  said  plaintiff 
further  avers  that  the  said  Charles  C.  Pierce  did  not  pay  or 
cause  to  be  paid  the  said  C.  B.  Ragan  the  said  sum  of  $125 
with  interest  when  the  same  became  due  according  to  the 
tenor  and  effect  of  the  first  mentioned  promissory  note  of 
said  Charles  C.  Pierce,  nor  any  part  thereof;  nor  has  the 
said  Charles  C.  Pierce  yet  paid  or  caused  to  be  paid  the 
same  to  the  plaintiff  or  any  part  thereof,  whereby  the  said 
deed  has  become  absolute.  And  said  plaintiff  says  that  no 
proceedings  at  law  have  ever  been  commenced  or  had  to 
recover  the  debt  secured  thereby  or  auy  part  thereof,  and 
that  no  part  of  said  debt  has  ever  been  collected  or  paid. 
The  plaintiff,  C.  B.  Ragan,  therefore  prays  that  an  account 
be  had  of  the  amount  due  on  the  said  promissory  notes 
before  mentioned ;  that  the  court  decree  a  sale  of  the  mort- 
gaged premises,  or  so  much  thereof  as  shall  be  sufficient  to 
satisfy  the  claim  of  the  said  plaintiff,  unless  within  a  short 
time,  to  be  fixed  by  the  court,  the  said  defendant  pay  to  the 
said  plaintiff  the  sum  of  $125,  with  interest  at  the  rate  of 
10  per  cent  from  March  21,  1876,  and  costs  and  such  other 
and  further  relief  as  equity  may  requii*e." 
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In  June,  1877,  without  amending  his  petition  or  prayer 
or  filing  a  supplemental  petition,  a  decree  was  rendered  in 
favor  of  the  plaintiff  in  that  action  as  follows: 
"C.  B.  Ragan 

V. 

Chart.es  C.  Pierce  and 
R.  T.  W.  Pierce. 

*'On  this  13th  day  of  June,  1877,  came  C.  B.  Ragan 
by  A.  W.  Agee,  his  attorney,  and  the  said  Charles  C. 
Pierce  and  R.  T.  W.  Pierce,  his  wife,  defendants,  still  fail- 
ing to  answer  or  demur  to  said  plaintiff's  petition,  it  is 
considered  by  the  court  that  the  said  plaintiff  is  entitled  to 
an  account  of  an  amount  due  him  in  the  premises,  and  the 
(X)urt  do  find  that  the  said  Charles  C.  Pierce  and  R.  T.  W. 
Pierce  arc  justly  indebted  to  said  plaintiff  on  the  note  and 
mortgage  in  said  plaintiff's  petition  described,  in  the  sum 

of  $304.83,  and  his  costs,  to  be  taxed  in  the  sum  of  § . 

It  is  therefore  ordered,  adjudged,  and  decreed  that  in  case 
the  said  Charles  C.  Pierce  fail  for  20  days  from  the  rising 
of  this  court  to  pay  to  the  said  plaintiff  the  sum  of  $364.83 
found  due  as  aforesaid,  with  costs  of  suit,  that  an  order 
i.ssue  to  D.  A.  Scoville,  who  is  hereby  appointed  a  special 
master  commissioner  for  that  purpose,  commanding  him  to 
csiuse  the  said  hinds  and  tenements  in  said  plaintiff's  peti- 
tion described,  lands  and  tenements  situated  in  the  county 
of  Hamilton,  state  of  Nebraska,  to-wit,  the  southeast  J  of 
section  No,  six,  township  No.  ten  north,  range  six  west,  of 
the  6tli  principal  meridian,  together  with  all  and  singular 
the  tenements,  hereditaments,  and  appurtenances  thereunto 
belonging,  to  be  appraised,  advertised,  and  sold  according 
to  law  to  satisfy  said  sum  of  money  so  as  aforesaid  found 
due  with  costs  and  increase  costs." 

No  appeal  was  taken,  but  it  is  claimed  by  the  plaintiffs 
that  the  decree  is  void  for  want  of  jurisdiction  as  to  the 
excess  over  $125.  No  stay  seems  to  have  been  taken,  and 
in  November,  1877,  an  order  of  sale  was  duly  issued  and 
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the  mortgaged  premises  were  duly  appraised  and  sold  to 
George  Wildish  for  the  sum  of  $333.  This  sale,  in  June, 
1878,  was  duly  confirmed  and  a  deed  thereafter  made  to 
the  purchaser.  Wildish  has  conveyed  a  portion  of  the 
land  to  other  parties.  The  question  presented  is,  Is  the 
decree  of  foreclosure  void?  We  think  not.  As  to  the 
sum  of  $125,  and  interest  thereon,  it  was  a  valid  decree, 
and  a  sale  thereunder  would  convey  a  valid  title.  There 
is  no  allegation  in  the  petition  that  more  land  was  sold  than 
would  have  been  necessary  to  satisfy  the  amount  due  on 
the  $125  note;  and  while  it  is  reasonable  to  suppose  that 
such  was  the  case,  yet  in  the  absence  of  an  allegation  to 
that  effect,  we  cannot  presume  that  to  be  the  fact,  as  the  land 
may  have  been  so  situated  that  it  was  necessary  to  sell  it 
all.  That  the  judgment  was  erroneous  there  is  no  doubt 
{Lipp  V.  Horbcuih,  12  Neb.,  371);  and  whether  as  to  the 
excess  of  $125  and  interest  we  need  not  determine,  as  there 
is  nothing  to  show  that  the  result  of  the  sale  would  have 
been  different  had  the  decree  been  for  $125  and  interest 
thereon.  A  court  of  equity  will  not  permit  the  mode  of 
procedure  followed  in  this  case,  and  if  the  effect  has  been 
to  work  injustice  to  the  mortgagor  whereby  an  undue  ad- 
vantage has  been  taken  of  him  and  his  property  sacrificed, 
relief  in  a  proper  case  will  be  granted  in  some  form,  but 
so  far  as  the  facts  stated  in  the  petition  show  the  mortgagor 
suffered  no  damages  in  consequence  of  the  irregular  pro- 
ceedings, and  the  plaintiffs  are  not  entitled  to  relief. 
The  judgment  is  therefore  aflSrmed. 

Judgment  affirmed. 

The  other  Judges  concur. 
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Peter  Burke  v.  Lewis  D.  Magee  et  al. 
[Filed  Juke  27, 1889.] 

1.  Trial  Before  Justice  of  Peace.  A  jostioe  of  the  peaoe  has 
no  ftuthority  to  charge  a  jury  as  to  the  ]aw  of  a  ease  tried  before 
him. 

3.  :  Yebdigt.    An  instmction  that  "If  the  jury  wished  to 

compromise  the  amoant  of  damage,  they  eoald  each  one  write 
his  amount  of  damage  separately  on  paper  and  then  add  them 
together  and  diyide  them  by  Ave,  the  number  of  jnrymen,  and 
let  that  be  their  verdict,''  is  erroneous,  as  it  subetitntes  chanoe 
or  hazard  for  the  deliberate  jadgment  of  the  jury  as  a  whole. 

Error  to  the  district  court  for  Frontier  county.  Tried 
below  before  Cochran,  J. 

W.  8.  Morlan,  W.  H.  Latham^  and  B.  H,  Vaughn,  for 
plaintiff  in  error. 

W.  H.  Snellingj  for  defendants  in  error. 

Maxwell,  J. 

The  defendants  in  error  brou(;ht  an  action  for  trespass 
against  the  plaintiff  in  error  before  a  justice  of  the  peace. 
The  case  was  tried  before  a  jury  of  five.  The  jury,  after 
the  case  had  been  submitted  to  them,  seemed  to  be  unable 
to  agree,  whereupon  the  justice,  at  the  request  of  the  attor- 
ney for  defendants  in  error,  instructed  them  as  follows: 

"If  the  jury  wished  to  compromise  the  amount  of  dam- 
age, they  could  each  one  write  his  amount  of  damage  sepa- 
rately on  paper  and  then  add  them  together  and  divide 
them  by  five,  the  number  of  jurymen,  and  let  that  be  their 
verdict." 

This  instruction  was  duly  excepted  to  by  the  plaintiff  in 
error.  The  jury  returned  a  verdict  in  favor  of  the  defend- 
ants in  error,  on  which  judgment  was  rendered.     The  case 
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was  taken  on  error  to  the  district  court^  where  the  jndg- 
luent  of  the  justioe  was  affirmed. 

In  at  least  two  cases  this  court  has  held  that  under  our 
statute  a  justice  of  the  peace  has  no  authority  to  give  in- 
structions to  a  jury.  {Iveav.  Norris,  13  Neb.,  252;  Wilson 
r.  Youfiffy  15  Id.^  628.)  But  even  if  the  justice  had  the 
power  to  charge  the  jury,  the  instruction  is  clearly  erro- 
neous. A  verdict  is,  or  should  be,  the  result  of  an  agree- 
ment— of  deliberate  judgment —  not  of  chance  or  hazard, 
therefore,  where  the  jury  agree  in  advance  to  be  bound  by 
an  uncertain  amount  as  directed  in  the  instruction  in  ques- 
tion, the  verdict  is  not  the  deliberate  judgment  of  the  jury. 
The  sum  thus  agreed  upon  may  be  an  approximation  to 
what  is  just  and  right  in  the  case,  and  each  juror,  seeing 
this,  after  the  amount  has  been  ascertained,  may  adopt  it 
as  his  verdict;  but  if  he  do  so  it  is  because  in  his  opinion, 
under  the  solemnity  of  an  oath,  the  verdict  will  be  right. 
No  juror,  however,  can  conscientiously  bind  himself  in  ad- 
vance to  agree  to  a  verdict  which  had  not  then  been  form- 
ulated, and  the  amount  of  which  must  be  a  matter  of 
conjecture.  In  many  cases  persons  are  called  as  jurors 
who  have  a  particular  friendship  or  dislike  for  one  of 
the  parties,  and  this  feeling,  being  stronger  than  thoir 
sense  of  justice,  controls,  or  at  least  has  great  influence  on 
their  minds  in  shaping  the  verdict.  Hence  such  jurors  in 
many  cases  will  fix  upon  the  amount  of  the  verdict  at  too 
high  or  low  an  amount  as  may  for  the  time  being  suit  their 
fancy.  And  even  where  all  the  jurors  make  an  earnest  ef- 
fort to  be  governed  by  the  evidence,  there  is  danger  of  mis- 
takes by  giving  undue  weight  to  immaterial  points  or 
overlooking  material  facts.  A  verdidt,  therefore,  should 
be  the  deliberate  judgment  of  each  member  of  the  jury,  to 
Ije  arrived  at  after  a  careful  consideration  of  all  the  testi- 
mony in  the  case.  A  verdict  in  each  case  on  the  trial  is 
desirable,  because,  if  just,  it  will  probably  put  an  end  to 
that  litigation.     If,   however,  it  was  not  arrived  at  by  a 
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careful  consideration  of  the  evidence,  it  cannot  be  said  to  be 
the  judgment  of  each  member  of  the  jury,  and  does  not  in 
fact,  as  its  name  imports,  speak  the  truth.  The  direction 
as  to  the  mode  of  arriving  at  a  verdict  is  clearly  erroneous. 
{Dana  v.  Tucker,  4  Johns.  (N.  Y.),  497;  Guard  v.  Risk, 
11  Ind.,  156;  Johnson  r.  Perry,  2  Humph.  (Tenn.),  569; 
Barton  v.  Holmes,  16  Iowa,  252;  Maxw.  PI.  and  Pr.,  4th 
Ed.,  489.) 

The  judgment  of  the  district  court  is  reversed,  and  also 
that  of  the  justice,  and  the  cause  is  remanded  to  the  dis- 
trict court  for  further  proceedings. 

Reveeised  and  remanded. 

The  other  Judges  concur. 


William  Gillen  et  al.  v.  Andrew  Riley  et  al. 

[Filed  Jdly  11, 1889.] 

1.  Aooount  Stated:  Sale  of  Liquobs:  Evidence.  In  an  action 
by  R.  and  D.  against  G.  and  J.,  on  an  account  stated,  which  ac- 
count consisted  of  five  bills  of  goods  sold  and  delivered,  amount- 
ing in  the  aggregate  to  $56H.40,  the  defendants  answered,  first,  by 
a  general  denial,  and  second,  *'  for  a  counter-claim  that  the  amount 
claimed  to  be  due  of  the  account  set  out  by  plaintiffs  is  for  in- 
toxicating liquors  sold  by  plaintiffii  to  defendants  between  the 
20th  of  October,  1883,  and  July  13,  1885;  that  on  and  between 
said  dates  plaintiffs  sold  to  defendants  intoxicating  liquors  to 
the  amount  of  $2,458.58,  and  that  all  the  other  goods  sold  dur- 
ing said  period  by  plaintiffs  to  defendants  amounted  to  only 
$150;  and  said  defendants  have,  on  and  between  December  19, 
1883,  and  March  13, 1886,  paid  to  plaintiffs  various  sums  of 
moi^y,  amounting  in  all  to  $1,710.63,  which  was  paid  for  in- 
toxicating liquors,  except  $150,  and  that  all  the  time  between 
and  including  the  said  dates  plaintiffs  were  engaged  in  the  busi- 
ness of  wholesale  dealers  in  malt,  spirituous,  and  vinous  liquors, 
in  the  city  of  Omaha,  Nebraska,  without  having  taken  oat  a 
license  for  such  sales,"  etc    Eeld^  that  such  answer  amounted 
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to  «  plea  of  confession  and  avoidance,  and  rendered  proof  of 
their  aoeoant  or  of  the  statement  thereof  by  the  plaintiflb  unnec- 
essary; and  npon  proof  by  the  defendants  of  the  matter  pleaded 
in  aroidance  'wonld  amonnt  to  a  fall  defense. 

2.  Liquors:  Sale.     A  liquor  dealer  mnst  have  a  license  from  the 

city  or  county  in  which  his  store  is  kept  With  such  license  he 
may  send  out  agents  and  take  orders  in  any  part  of  the  state, 
for  goods  to  be  selected  and  forwarded  from  the  stock  kept  in 
such  store,  and  is  not  required  to  obtain  a  license  from  the  au- 
thorities of  each  city  or  county  in  which  contracts  are  made 
therefor  by  such  agent.     (Haug  v.  QiHett,  14  Kan.,  140.) 

3.  : :  EviDKNCB.    The  defendants  having  pleaded  in 

avoidance  of  the  action  that  the  intoxicating  liquors,  for  which 
in  part  the  action  was  brought,  were  sold  by  the  plaintifTd  with- 
out first  having  obtained  license  therefor,  it  was  incumbent 
upon  them  to  prove  prima /a etc  that,  at  the  time  of  such  sales 
pro  ianio,  the  plaintiffii  were  without  such  license;  an  instruc- 
tion to  that  effect,  held,  properly  given. 

4. :  ;  Instructions.  The  third  paragraph  of  instruc- 
tions, given  by  the  conrt  on  its  own  motion,  and  the  first  and 
third  instructions  asked  by  the  defendants,  and  refused  by  the 
court,  examined  and  heldj  properly  given  and  refused. 

5.  Instmctionfl.  An  instruction  or  a  series  of  instructions  headed 
'* Instructions  given  by  the  court  on  its  own  motion,''  and  so 
placed  in  the  record  as  to  be  clearly  separate  and  distinguishable 
from  the  instructions  presented  by  the  parties,  Aeld,  a  sufficient 
compliance  with  the  terms  of  the  act  of  February  25,  1875. 

Error  to  the  district  court  for  Dixon  county.  Tried 
below  before  Powers,  J. 

W.  E.  Gantt,  for  plaintiff  in  error,  cited:  Auzerais  v. 
Naglee,  15  Pac.  Rep.,  371,  372;  Volkening  v.  DeGraaf, 
81  N.  Y.,  268,  270;  Webber  v.  Howe,  24  Am.  Rep.,  690; 
Dillon  V.  Allen,  26  Id.,  145;  Woods  v.  Armstrong^  25  Id., 
671 ;  Delahaye  v.  HeUkemper,  16  Neb.,  476 ;  Schermerhom 
V.  Talman,  14  N.  Y.,  93;  Bateman  v.  Robinson^  12  Neb., 
508. 

Barnes  BroUiera,  for  defendant  in  error,  cited :  Green- 
leaf  on  Evidence,  vol.  1,  sees.  74,  80,  81 ;  SlcUe  v.  Cooper, 
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28  Cent.  Law  Joarnal,  p.  94;  1  Benjamin  on  Sales,  p. 
321,  and  cases  cited;  Haug  v.  Gittett,  14  Kan.,  140;  GiU 
V.  Kauffman,  16  Id.,  35;  Boothby  v.  Plaided,  51  N.  H., 
436. 

Cobb,  J. 

This  cause  comes  to  this  court  on  error  from  the  judg- 
ment of  the  district  court  of  Dixon  county. 

The  plaintiffs  below  all^e  that  an  account  was  stated 
with  the  defendants  on  May  10,  1886,  on  which  there  was. 
due  $2,084.95,  which  the  defendants  agreed  to  pay;  and 
that  there  was  paid  on  the  account  $1,516.55,  and  there  is 
still  due  $568.40,  with  interest  at  seven  per  cent  from  May 
1,  1886,  which  the  defendants  have  failed  to  pay  though 
requested ;  and  prayer  for  judgment. 

The  defendants  below  answered  :  denied  t^at  an  account 
was  stated,  or  that  they  are  indebted  to  plaintiffs  as  alleged ; 
and  for  a  counterK^laitn  set  up  that  the  amount  due  on  the 
plaintiffs'  account  is  for  intoxicating  liquors  sold  by 
plaintiffs  to  defendants  between  October  20,  1883,  and 
July  13,  1885;  that  between  said  dates  plaintiffs  sold  to 
defendants  intoxicating  liquors,  amounting  to  $2,458.51 ; 
that  all  other  goods,  for  the  same  period,  sold  by  plaintiffs 
to  defendants  amounted  only  to  $150;  that  defendants 
have,  between  December  19,  1883,  and  March  13,  1886, 
paid  to  plaintiffs  various  sums,  on  account,  amounting  to 
$1,710.63,  for  intoxicating  liquors  only,  excepting  $150, 
for  other  goods.  That  for  the  whole  time,  including  said 
dates,  plaintifis  were  engaged  in  the  business  of  wholesale 
dealers  in  malt,  spirituous,  and  vinous  liquors,  in  Omaha, 
without  being  licensed  as  required  by  the  provisions  of 
chapter  fifty.  Compiled  Statutes  of  Nebraska,  relating  to 
the  sale  of  liquor;  and  all  of  such  sales  by  plaintiffs  to 
defendants  were  in  violation  of  law,  of  which,  at  the  times 
of  purchase,  defendants  had  no  knowledge ;  with  prayer 
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for  judgment  that  the  account  be  declared  void,  the  action 
dismissed,  and  the  defendants  recover  for  the  sum  of 
$1,560.63,  the  amount  paid  for  the  intoxicating  liquors  as 
stated. 

The  plaintifls  replied  denying  each  and  every  all^tion, 
except  that  as  to  the  accounts  being  for  the  sale  of  intoxi- 
cating liquors,  and  specifically  denying  that  such  sale  was 
without  license,  as  set  up. 

There  was  a  trial  to  a  jury  with  findings  and  verdict  for 
the  plaintiffs.  The  defendants'  motion  for  a  new  trial  was 
overruled  and  judgment  entered  on  the  verdict  for  $568.40. 

The  plaintiffs  in  error  present  the  following  grounds  for 
review : 

1.  The  verdict  is  not  maintained  by  sufficient  evidence. 

2.  The  verdict  is  contrary  to  law. 

3.  For  errors  at  law  occurring  at  the  trial. 

4.  In  refusing  to  give  the  first,  second,  and  third  in- 
structions asked  by  the  defendants. 

5.  In  giving,  on  its  own  motion,  instructions  Nos.  1,  2 
3,  4,  5,  and  6. 

6.  In  reading  to  the  jury  the  instructions  given,  when 
the  same  were  not  marked  given. 

Under  the  first  error  assigned  the  counsel  argue  that  there 
was  not  sufficient  evidence  of  an  account  stated.  In  his 
deposition  the  plaintiff  below,  Thomas  A.  Dillon,  replying  to 
the  seventeenth  interrogatory,  to  state  when  any  statement 
of  this  account  had  been  presented  to  the  defendants,  an- 
swered, that  there  had  been  several  statements;  at  one  time 
they  claimed  that  they  got  their  books  mixed  up,  and  he 
rendered  them  an  itemized  statement,  in  order  to  help  them 
out,  and  get  their  books  straightened  up. 

Q.  State  whether  or  not  they  have  made  any  objections 
to  the  account. 

A.  Not  to  my  knowledge. 

Q.  [The  account  was  here  shown  to  the  witness.]  State 
whether  that  is  a  correct  statement  of  the  account,  and 
11 
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whether  the  amount  there  is  the  true  amount  which  is  due 
and  owing? 

A.  That  is  a  correct  statement  of  the  amount  due  us  at 
the  present  time. 

The  witness  here  refers  to  Exhibit  A,  attached  to  his 
deposition,  as  follows : 

Omaha,  September  29,  1887. 
Messrs.  Jones  &  Gillen,  Ponca,  Neb., 

In  account  with  Riley  &  Dillon., 

Wholesale  Liquors  and  Cigars,  1309  Douglas  Street. 

1885.  Dr. 

April  4.  To  balance $  34  60 

May  11.  To  merchandise 74  75 

May  15.  To  merchandise 405  30 

July  11.  To  merchandise 47  75 

July  13.  To  merchandise 10  00 

1568  40 

If  the  case  depended  upon  this  evidence  alone,  I  should 
doubt  that  there  was  sufficient  proof  of  an  account  stated. 
The  witness  does  not  state  that  this  identical  account  was 
stated  or  rendered  to  the  defendants,  and,  as  rendered  and  as 
here  set  out,  was  acquiesced  in  by  them,  as  a  true  statement 
of  accounts  between  them ;  but  by  reference  to  the  answer  of 
defendants  it  will  be  seen  that  the  claim  of  plaintiffs  is 
substantially  confessed  by  defendants,  and  an  attempt  made 
to  avoid  it  by  the  plea  that  the  account  consists  in  great 
part  of  charges  for  spirituous  liquors,  and  that  the  plaint- 
iffs, at  the  time  of  selling  such  liquors  to  defendants,  were 
not  licensed  to  sell  intoxicating  liquors.  So  much  of  the 
answer  as  is  necessary  to  show  the  defense  is  here  inserted. 

'*  Defendants,  for  a  countec-claim,  allege  that  the  amount 
claimed  to  be  due,  of  the  account  set  out  by  plaintiffs,  is 
for  intoxicating  liquors  sold  by  plaintiffs  to  defendants 
between  the  20th  of  October,  1883,  and  the  13th  of  July 
1885;  that  on  and  between  said  dates  plaintiffs  sold  to 
defendants  intoxicating  liquors  to  the  amount  of  |2,458,58, 
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and  that  all  the  other  goods  sold  daring  said  period  by 
pkintifl^  to  defendants  amounted  to  only  $150 ;  and  said  de- 
fendants have,  on  and  between  the  19th  of  December,  1883, 
and  the  13th  of  March,  1886,  paid  to  plaintiffs  various 
sums  of  money,  amounting  in  all  to  $1,710.63,  which  was 
paid  for  intoxicating  liquors,  except  $160,  as  will  appear 
from  a  statement  of  said  sales  and  credits  attached  to  and 
made  a  part  of  this  answer. 

''That  all  the  time  between  and  including  said  dates 
plaintiffs  were  engaged  in  the  business  of  wholesale  dealers 
in  malt,  spirituous,  and  vinous  liquors,  in  the  city  of 
Omaha,  Nebraska,  without  having  taken  out  a  license  for 
such  sales,  as  required  by  chapter  50,  Compiled  Statutes, 
relating  to  Liquor.  And  all  of  the  sales  made  by  plaintiffs 
to  defendants  were  in  violation  of  law,  and  at  the  time  of 
purchasing  said  liquors  these  defendants  had  no  knowledge 
that  said  plaintiffs  were  acting  in  violation  of  law/^ 

From  this  plea  it  appears  that  within  the  times  therein 
stated  the  plaintiffs  sold  to  defendants  intoxicating  liquors 
amounting  to  $2,458.58,  and  of  other  articles  of  merchan- 
dise $150,  and  that  upon  the  whole  amount  of  goods  so 
sold  the  defendants  paid  them  the  sum  of  $1,710.63,  leaving 
a  balance  due  to  the  plaintiffs  of  $897.95.  This  plea  is 
substantially,  if  not  technically,  the  ancient  plea  of  confes- 
sion and  avoidance,  and  amounts  to  a  complete  defense,  if 
the  matter  pleaded  in  avoidance  constitutes  a  defense  in 
law,  and  is  satisfactorily  proven. 

Here  it  may  be  proper  to  state  that  the  defendant  F.  H. 
Jones,  when  on  the  stand  as  a  witness  for  defendants,  in 
his  examination  in  chief  was  by  the  counsel  for  defendants 
asked  :  Was  there  ever  a  stated  account  made  between  you 
and  them,  and  answered,  ''  that  there  was,  that  they  sent 
up  a  statement.'^ 

It  appears  from  the  evidence,  is  admitted  by  both  parties 
and  not  denied  by  either,  as  a  matter  of  fact,  that,  during 
the  time  involved  in  the  controversy,  the  plaintiffs  were 
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engaged  in  the  business  of  wholesale  dealers  in  liquors  and 
cigars  in  Omaha,  and  that  the  defendants  were  engaged  as 
retail  dealers  in  intoxicating  liquors  and  cigars  in  Ponca, 
Dixon  county. 

Defendants,  in  the  brief,  make  two  contentions  :  First — 
That  the  liquors  being  in  part,  if  not  altogether,  sold  to 
them  by  sample,  at  their  place  of  business  in  Ponca,  through 
the  plaintiffs'  traveling  agent,  where  the  plaintiffs  confess- 
edly had  no  license  to  sell  intoxicating  liquors,  they  cannot 
recover  therefor.  Second — That  even  if  the  liquors  were,  in 
point  of  law,  sold  at  the  wholesale  storehouse  of  plaintiffs 
in  Omaha,  they  had  no  license  to  sell  intoxicating  liquors 
there,  and,  under  the  law,  cannot  recover  therefor. 

The  evidence  of  plaintiffs,  in  addition  to  that  already 
given,  consisted  in  the  statement  that  the  witness,  the  de- 
ponent, T.  A.  Dillon,  was  a  resident  of  Omaha ;  that  he 
was  a  member  of  the  firm  of  Riley  &  Dillon,  plaintiffs ; 
that  he  knew  the  defendants  Jones  &  Gillen,  of  Ponca, 
Nebraska ;  that  plaintiffs  were  engaged,  at  Omaha,  in  the 
business  of  wholesale  dealers  in  liquor  and  cigars ;  that 
they  had  dealings  with  defendants  in  the  fall  of  1883,  and 
up  to  the  spring  and  summer  of  1886  ;  that  they  sold  the 
liquor  and  cigars  during  the  years  1884  and  1885 ;  that 
on  April  4,  1885,  there  was  a  balance  due  plaintiffs  from 
defendants  on  account  of  such  dealings,  the  sum  of  $34.60, 
which  was  still  due  and  a  part  of  the  bill  sued  upon  ;  that 
on  May  11,  1885,  the  plaintiffs  sold  to  defendants  certain 
merchandise,  amounting  to  the  sum  of  $70.75  ;  and  on 
May  16,  1885,  merchandise  to  the  amount  of  $405.30 ; 
and  on  July  11, 1885,  $47.75;  and  July  13, 1885,  $10.00  ; 
that  said  goods  were  all  delivered  to  and  received  by  them  ; 
that  the  prices  charged  were  the  reasonable  market  prices 
for  such  articles,  and  were  the  prices  forced  upon  between 
them  and  the  salesman  of  the  plaintifis  ;  that  the  amount 
due  and  uupaid  for  the  goods  at  the  date  of  the  deposition 
was  $568.40,  and  interest ;  that  said  sales  were  made  upon  a 
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credit  of  four  months,  and,  according  to  the  terms  of  sale, 
plaintiffs  were  entitled  to  interest  after  four  months. 

On  cross-examination  the  witness  stated  that  the  balance 
due  April  4,  1885,  was  for  cigars  and  mineral  waters 
solely  ;  that  the  invoice  of  May  1 1, 1885,  was  for  cigars  $20, 
and  liquors  $50.75;  that  the  invoioe  of  May  15,  J  885, 
was  for  liquors,  $405.30 ;  and  that  of  July  11  and  13, 
1885,  was  for  liquors,  $57.75 ;  making  a  total  amount  for 
liquors,  $513.80 ;  and  for  cigars  and  mineral  waters,  $54.60, 

On  the  part  of  defendants,  F.  H.  Jones  testified  that  he 
was  the  leading  member  of  the  firm  of  defendants ;  that  they 
had  dealings  with  the  plaintiffs  in  liquors  and  cigars ;  that 
their  business  with  them  was  generally  conducted  here  at 
Ponca;  that  there  were  two  bills  bought  from  Mr.  Riley 
here  in  town — ^that  it  was  all  bought  here  in  town ;  that  in 
making  these  purchases  they  dealt  either  with  Riley  &/ 
Dillon,  or  their  agent. 

On  cross-examination  he  testified  as  follows : 

Question  by  plaintiffs'  attorney:  I  suppose  these  parties 
came  here  and,  either  by  themselves,  or  their  agents^  so- 
licited orders,  didn't  they,  as  all  wholesale  houses  do  ? 

A-  They  did. 

Q.  And  you  gave  them  orders  for  the  goods,  and  they 
were  shipped  to  you  frbm  the  city  of  Omaha,  here? 

A.  Yes,  sir. 

Counsel  for  the  plaintiffs  here  admitted  that  the  plaintiffs 
had  no  license  to  wholesale  liquors  in  the  county  of  Dixon, 
but  that  their  license  was  to  sell  in  the  city  of  Omaha. 

On  the  trial  the  defendants  asked  the  court  to  charge  the 
jury  as  follows :  "  That  if  they  are  satisfied  from  the  evi- 
dence that  the  sales  of  liquor,  on  which  this  action  was 
based,  were  made  in  Dixon  county,  then,  under  the  admis- 
sions of  plaintiffs,  that  they  had  no  license  for  the  sale  of 
liquors  in  said  county,  their  verdict  should  be  in  favor  of 
defendants  for  the  liquors  so  sold,"  which  was  refused. 

The  question  raised  by  the  plaintiffs  in  error  came  before 
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the  supreme  court  of  Kansas  under  the  liquor  law  of  that 
state,  existing  before  the  law  prohibiting  the  manufacture 
and  sale  of  intoxicating  liquors  there,  the  provisions  of 
which  were  substantially  the  same  as  that  of  this  state ;  and, 
first,  in  the  case  of  Haug  v.  OiUetty  14  Kan.,  140,  cited  by 
counsel  for  defendants  in  error. 

In  the  opinion,  by  Mr.  Justice  Brewer,  the  court,  with 
clearness  and  perspicacity,  construes  the  law  as  condensed 
in  the  syllabus  from  which  I  quote :  "  A  liquor  dealer  must 
have  a  license  from  the  city  or  county  in  which  his  store  is 
kept.  With  such  license  he  may  send  out  agents  and  take 
orders  in  any  part  of  the  state  for  goods  to  be  selected  and 
forwarded  from  the  stock  kept  in  such  store,  and  is  not  re- 
quired to  obtain  a  license  from  the  authorities  of  each  city 
or  county  in  which  contracts  are  made  therefor  by  such 
agents." 

This  case  was  followed  in  the  same  court  by  those  of 
WUliama  v.  Feinman,  Id.,  288,  and  Gill  v.  Kaufman,  16 
Id.,  571.  The  same  question  was  taken  to  the  supreme 
court  of  New  Hampshire  and  decided  in  the  same  way,  in 
the  case  of  Boothby  v.  Plaisted,  51  N.  H.,  436,  also  cited 
by  the  defendants  in  error. 

The  instruction  requested  and  not  given  was  therefore 
inapplicable  to  the  law  and  evidence  of  this  case,  and  was 
rightfully  refused. 

Under  the  head  of  "  Error  in  refusing  to  give  instruc- 
tions asked  by  defendants,"  counsel  raise  the  question  of 
the  legality  of  the  plaintiffs'  license,  as  shown  by  the  dep- 
ositions of  John  Rush  and  J.  B.  Southard.  In  these  dep- 
ositions Rush  testified  that  he  was  city  treasurer  of  Omaha, 
and  custodian  of  the  records  of  the  city  and  treasurer's 
office;  that  he  had  examined  the  record  with  reference  to 
the  payment  of  license  of  the  firm  of  Riley  &  Dillon,  for 
1885;  that  the  records  show  that  the  firm  paid  to  the  city 
treasury  for  liquor  license  for  the  year  1885,  January  12, 
1885,  $250;  April  1,  1885,  $1,000;  that  the  last  sum  was 
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in  one  payment.  On  cross-examination  the  witness  testi- 
fied, in  reply,  as  follows : 

Q.  State  whether  the  money  for  liquor  license  has  been 
paid  to  you  by  the  party  receiving  it,  and  if  so,  whether 
they  paid  the  fall  amount  at  the  time  of  or  before  issuing 
the  same,  or  in  installments. 

A.  There  is  no  question  as  to  the  party  actually  paying 
the  money,  but  we  note  in  a  book  the  name  of  the  payor 
and  the  amount,  and  date.  It  is  customary  to  pay  only 
one-fourth  of  the  year's  license,  but  the  party  has  the  op- 
tion of  paying  the  whole  $1,000  at  the  time  if  he  chooses. 

J.  B.  Southard  testified  that  he  resided  in  Omaha  and  was 
city  clerk,  and  had  been  such  since  April  20, 1885 ;  tliat  he 
had  custody  of  the  city  records;  that  he  knew  the  plaint- 
iffs; that  the  firm  of  Riley  &  Dillon,  during  1885,  procured 
from  the  city  of  Omaha  license  to  sell  liquors ;  that  the 
bond  and  application  bears  no  filing  date,  the  date  of  the 
treasurer's  receipt  for  $1,000  being  March  28,  1885,  the 
bond  itself  being  approved  on  April  11, 1885;  that  the  li- 
cense took  effect  April  11,  1885,  and  would  be  in  opera- 
tion up  to  April  10,  1886,  at  midnight.  That  under  the 
provisions  of  the  city  ordinance,  No.  483,  of  Omaha, 
adopted  in  1881,  it  is  optional  with  all  liquor  dealers  to 
pay  by  installments,  either  quarterly  or  yearly,  in  advance, 
as  they  may  elect.  They  cannot  pay  less  than  one-fourth, 
$250.  The  plaintiffs,  however,  on  March  28,  1885,  paid 
the  £ull  amount,  $1,000. 

There  was  also  introduced  in  evidence  and  attached  to 
the  bill  of  particulars  a  copy  of  ordinance  483,  by  defend- 
ants, entitled  ''An  ordinance  to  r^ulate  the  license  and 
sale  of  malt,  spirituous,  and  vinous  liquors  in  the  city  of 
Omaha,  approved  October  10,  1881 "  ;  of  which  ordinance 
section  eight  provides:  ''That  the  applicant  for  such  li- 
cense shall,  upon  filing  his  application,  petition,  and  bond, 
pay  to  the  city  treasurer  the  amount  required  for  such 
license  tax  at  the  rate  of  one  thousand  dollars  ($1,000)  per 
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annum,  taking  the  receipt  of  the  city  treasurer  therefor, 
which  receipt  shall  be  filed  with  the  city  derk,  where  it 
shall  remain  if  such  license  shall  be  finally  issued;  if  li- 
cense to  the  applicant  be  refused,  then  such  receipt  shall  be 
returned  to  the  applicant,  and  the  money  by  him  paid  to 
the  city  treasurer  shall  be  refunded  upon  the  surrender  of 
such  receipt/'  The  defendants  also  introduced  in  evidence 
a  calendar  of  the  days  of  the  week  and  months  for  the 
years  1885  and  1886.  Section  three  of  said  ordinance 
provides  ^^that  no  license  shall  be  issued  for  any  time  be- 
yond the  municipal  year,  being  the  first  Monday  after  the 
first  Tuesday  in  April  following  the  date  of  the  license." 
According  to  the  calendar  introduced,  the  first  Tuesday  of 
April,  1885,  was  the  7th  and  the  Monday  following  was 
the  13th  of  the  month. 

The  second  instruction  by  the  court,  on  its  own  motion, 
is  as  follows : 

"  If  you  find  from  the  evidence  that  the  goods  for  which 
the  indebtedness  was  incurred  were  intoxicating  liquors 
sold  to  defendants  by  plaintiffs  in  the  state  of  Nebraska, 
then  plaiutifis  could  not  recover  for  the  same  unless  at  the 
time  of  making  such  sales  they  had  a  license  therefor;  and 
under  the  issues  in  this  case  it  devolves  upon  the  defend- 
ants to  affirmatively  show  that  plaintifis  did  not  hold  such 
license  at  the  time." 

The  evidence  quoted  was  introduced  on  the  part  of  the 
defendants  for  the  purpose  of  bringing  their  case,  at  the 
trial,  within  the  rule  of  the  court's  instruction ;  and  at  the 
same  time  they  make  the  point  that  the  instruction  itself 
was  error. 

We  must  hold  that  the  evidence  fails  to  show  affirma* 
tively  that  the  plaintifis  were  not  licensed  to  sell  intoxicate 
ing  liquors  during  the  municipal  year  of  1885 ;  and  without 
elaborating  the  argument,  I  am  of  the  opinion  that  the 
want  of  license  by  plaintifib  having  been  pleaded  affirma- 
tively by  defendants,  not  only  as  a  defense  to  the  action. 


r 


JANUARY  TERM,  1889.  169 

OlUen  y.  Biley. 

but  also  in  support  of  their  counter-claim,  it  was  incum- 
bent on  them  to  prove,  at  least  prima  fade,  that  the  plaint- 
iSs  sold  the  liquors  sued  for  without  first  having  obtained 
license  as  dealers  therein. 

Plaintiffs  in  error  also  complain  of  the  giving  by  the 
court  of  the  third  paragraph  of  instructions,  on  its  own 
motion,  as  follows : 

''If  you  find  that  said  sales  of  liquor  were  made  in  the 
city  of  Omaha,  and  at  the  time  the  plaintiffs  had  paid  into 
the  city  treasury  the  sum  of  $1,000,  and  had  their  bond 
therefor  on  file  and  approved  with  the  clerk  of  said  city, 
and  a  license  thereupon  issued  to  them  by  the  authorities 
of  said  city  for  the  year  1886,  then  your  verdict  should 
be  for  the  plaintiffs,  although  such  license  may  have  been 
dated  April  11,  1885,  and  two  days  before  the  commence- 
ment of  the  municipal  year  of  1885.'^ 

Were  this  a  direct  proceeding  on  the  part  of  the  proper 
authority  against  the  plaintiffs  fo^  the  purpose  of  setting 
aside  and  annulling  their  license,  I  should  be  of  the  opin- 
ion that  this  instruction  was  erroneous;  but  upon  a  col- 
lateral issue  by  a  party  who  has  purchased  of  the  licensees, 
who  have  sold  in  good  faith,  and  especially  as  there  is  no 
evidence  tending  to  prove  that  the  plaintiffs  were  without 
a  license  issued  within  the  municipal  year  in  which  the 
liquors  were  sold,  I  am  of  the  opinion  that  there  is  no  re- 
versible error  in  the  chai^. 

Plaintiffs  in  error  also  complain  of  the  refusal  of  the 
court  to  give  the  first  and  third  instructious  presented  by 
them,  as  follows : 

"1.  The  jury  are  instructed  that  under  the  evidence  it 
has  been  shown  that  all  of  the  amount  except  $54.60  is  for 
intoxicating  liquors  furnished  by  the  plaintiffs  to  the 
defendants;  that  under  the  evidence  it  has  been  shown 
that  plaintiffs  were  carrying  on  the  business  of  dealers  in 
liquors  in  Omaha  without  first  having  obtained  a  license 
in  the  manner  required  by  law  therefor,  and  this  being 
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the  case,  they  cannot  recover  from  defendants  for  liquors 
so  sold. 

'^  3.  That  a  person  who  has  purchased  and  paid  for  liquors 
sold  him  in  violation  of  law  can,  in  an  action  brought 
agsiinst  liim  for  a  balance  due,  set  up  as  a  counter-claim 
and  recover  in  said  action  any  moneys  paid  by  him  to  the 
person  who  has  made  said  sales." 

There  was  clearly  no  error  in  refusing  to  give  the  first 
.instruction.  It  asks  the  court  to  charge  the  jury  "  that 
under  the  evidence  it  has  been  shown  that  plaintiffs  were 
carrying  on  the  business  of  dealers  in  liquors  without  first 
having  obtained  a  license  in  the  manner  provided  by  law, 
while,  as  before  stated,  the  evidence  did  not  even  tend  to 
show  such  fact.  My  only  objection  to  the  third  instruc- 
tion is,  that  it  is  inapplicable  to  the  facts  as  shown  by  the 
evidence,  which,  as  before  stated,  do  not  tend  to  prove  that 
the  liquors  were  sold  by  the  plaintiffs  to  defendants  in 
violation  of  law. 

The  sixth  exception  assigned,  and  argued  by  counsel,  is 
that  the  court  erred  in  reading  to  the  jury  the  instructions 
given,  on  its  own  motion,  when  the  same  were  not  marked 
^*given/*  as  required  by  law.  Next  preceding  these  in- 
structions in  the  record  is  the  following:  "Gentlemen  of 
tlie  jury :  You  are  instructed  by  the  court  as  follows:"  and 
on  the  margin  is  stated,  "Instructions  of  the  court;  de- 
fendants except,  for  the  reason  the  same  was  not  marked  and 
signed  by  the  court  before  the  same  was  read  to  the  jury." 

At  common  law  it  was  the  practice,  after  a  cause  had 
been  argued  by  counsel  on  both  sides,  for  the  judge  to 
charge  the  jury  orally,  explaining  the  nature  of  the  action, 
and  of  the  defense,  and  the  issues  to  be  decided  between 
the  parties,  recapitulating  the  evidence  which  had  been  pro- 
duced in  support  of  either  party,  remarking  upon  it  when 
deemed  judicious,  or  desirable,  and  instructing  the  jury  on 
all  questions  of  law  arising  upon  the  evidence  before  them 
(Sackett's  Instructions  to  Juries,  p.  8.) 
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The  legislature  of  this  state,  in  1873,  enacted:  ^'It  shall 
be  the  duty  of  the  judges  of  the  several  district  courts,  in 
all  cases,  both  civil  and  criminal,  to  reduce  their  chaise  or 
instructions  to  the  jury  to  writing,  before  giving  the  same 
to  the  jury,  unless  the  so  giving  of  the  same  is  waived  by 
the  counsel  in  the  case  in  open  court,  and  so  entered  in  tiie 
record  of  said  case ;  and  any  charge  or  portions  of  a  charge 
or  instructions  given  to  the  jury  by  the  court  and  not 
reduced  to  writing  as  aforasaid  shall  be  error  in  the  trial 
of  the  case,  and  sufficient  cause  for  the  reversal  of  the  judg- 
ment rendered  therein."     Approved  February  18,  1883. 

This  became  section  58  of  chapter  14  of  the  General 
Statutes  of  1873.  The  legislature  of  1875  amended  the 
section  by  an  act  for  that  purpose,  entitled  ''An  act  to  amend 
section  58,"  etc,  approved  February  25,  1875,  the  third 
section  of  which  provides :  "  The  court  must  read  over  all 
the  instructions  which  it  intends  to  give,  and  none  others, 
to  the  jury,  and  must  announce  them  as  given,  and  shall 
announce  as  refused,  without  reading  to  the  jury,  all  tliose 
which  are  refused,  and  must  write  the  words  'given'  or 
'refused,^  as  the  case  may  be,  on  the  margin  of  each  in* 
struction." 

This  first  act  modifiying  the  common  law  practice,  and 
adding  to  the  considerable  labor  of  the  judges  of  nisi  priua 
courts,  was  by  no  means  considered  as  popular  with  tliem ; 
and  in  some  districts  of  this  state  there  were  complaints  that 
written  instructions,  requested  by  counsel  of  either  party 
to  the  cause,  sometimes  found  their  way  into  the  record 
without  the  proper  remarks  to  show  whether  they  were 
given  by  the  court  or  refused.  This  mischief  was  sought 
to  be  remedied  by  the  amendatory  act  of  February  25, 1875 ; 
and  for  that  purpose  the  last  named  act  was  necessary  so 
far  as  the  instructions  presented  by  counsel  to  the  court 
were  affected,  but  was  not  necessary  if  applied  to  instruc- 
tions which  show  upon  their  face  that  they  are  given  by 
the  court  on  its  own  motion,  it  being  the  sole  and  only 
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object  of  the  amendatory  section^  quoted,  that  the  record 
should  show  whether  a  given  instruction  set  forth  had  been 
given  to  the  jury  as  an  instruction^  or  had  been  withheld 
from  them  by  the  court.  A  construction  of  its  language 
which  fully  answered  that  end  and  purpose,  and  which  up- 
holds the  due  and  orderly  proceedings  of  such  courts,  is 
what,  in  my  judgment,  is  required  at  the  hands  of  a  court 
of  review,  and  answers  all  the  purposes  of  the  statute. 

I  am,  therefore,  of  the  opinion  that  the  introductory 
words  of  the  instruction  given  by  the  court  on  its  own 
motion,  as  set  forth,  answer  all  the  requirements  of  the 
statute,  and  that  a  construction  of  the  law  which  would 
vitiate  such  instruction  for  the  want  of  the  word  "given" 
written  on  the  margin,  would  be  unnecessarily  technical 
and  hypercritical. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


Thomas  W.  Carter  v.  Ph(ebe  Ann  Munson. 

[Filed  July  11, 1889.] 

Practice.  No  question  of  law  is  involved  in  the  case.  The  judg- 
ment of  the  district  ooort  is  found  to  be  sustained,  in  part,  by 
the  evidence  in  support  of  some  of  the  items  charged  in  the 
petition  of  defendant  in  error.  As  to  other  items  charged,  the 
judgment  of  the  district  court  is  not  sustained  by  sufficient 
evidence  and  is  reversed  unless  defendant  in  error  remits  $332 
therefrom  within  sixty  days,  in  which  case  the  judgment  of  the 
district  court  is  affirmed  for  $676,  with  legal  interest  from  its 
date.  The  costs  in  this  court,  in  ease  such  remittitur  is  filed, 
will  be  equally  divided  between  the  parties. 
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Ebbor  to  the  district  court  for  Adams  county.  Tried 
below  before  Morris,  J. 

Dilworth,  Smith  &  Dilworth,  for  plaintiff  in  error,  cited  3 
Bishop  on  Contracts,  sec.  679,  note  10 ;  Kellogg  v.  Turpie, 
93  111.,  265 ;  Bishop  v.  Stewart,  13  Nev.,  25. 

J.  B,  Oessnay  for  defendant  in  error,  cited :  Boucher  v. 
Pia^  14  Abb.  Pr.,  1,  238  ;  Demurest  r.  Darg,  32  N.  Y., 
291 ;  Bank  of  U.  S.  v.  Beverly,  1  How.  (U.  S.),  134 ;  Her- 
man on  Estoppel,  sec.  3 ;  Hall  r.  Finch,  29  Wis.,  278 ;  Allen 
V.  Allen,  27  N.  W.  Rep.  (Mich.),  702. 

Eeese,  Ch.  J. 

Defendant  in  error  instituted  her  action  in  the  district 
court  of  Adams  county  against  plaintiff  in  error,  by  which 
it  was  sought  to  recover  the  sum  of  $1,500,  as  damages 
claimed  by  her,  by  reason  of  the  alleged  conversion  by 
plaintiff  in  error  of  certain  personal  property  named  in 
her  petition.  This  pleading  was  in  the  usual  form  and 
need  not  be  furtiier  noticed  at  this  time. 

To  the  petition  plaintiff  in  error  filed  his  answer,  con- 
sisting of  a  general  denial  of  each  and  every  allegation 
contained  therein,  and  alleging  that  in  the  year  1873  de- 
fendant in  error  and  her  then  husband,  being  in  feeble 
health  and  advanced  age,  desiring  to  make  some  arrange- 
ment for  their  support  in  their  declining  years,  entered 
into  contract  with  plaintiff  in  error,  by  virtue  of  which  it 
was  then  agreed  between  the  parties  that  plaintiff  in  error 
should  support  defendant  in  error  and  her  husband  for 
and  during  the  remainder  of  their  lives,  and  that  in  con- 
sideration thereof  defendant  in  error  '^conveyed  the  sum 
of  $1,500  for  the  purchase  of  the  S.  W.  J  of  Sec.  30,  Tp.  5 
north,  R.  11  west,  of  the  6th  P.  M.,  and  which  said  real 
estate  was  purchased  and  deeded  to  this  plaintiff '^ ;    that 
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defendant  in  error  then  agreed  with  plaintiff  in  error  that 
for  the  consideration  of  plaintiff  in  error  famishing  the 
support  of  defendant  in  error  and  her  husband,  the  land 
and  all  the  property  which  the  defendant  in  error  then  had 
should  become  the  property  of  plaintiff  in  error;  that  in 
pursuance  of  the  contract  thus  made  plaintiff  in  error 
entered  upon  and  took  possession  of  the  real  estate  and  has 
continued  to  occupy  it  from  that  time  until  about  the  year 
1883;  that  plaintiff  in  error  kept  and  performed  all  the 
conditions  of  the  contract  upon  his  part  to  be  kept  and 
performed  until  the  19th  day  of  July,  1882,  when  the 
husband  of  defendant  in  error  died ;  and  that  he  was  ready 
and  willing  to  continue  in  the  performance  of  the  condi- 
tions of  said  contract^  but  that  he  was  prevental  from  so 
doing  by  reason  of  defendant  in  error's  subsequent  mar- 
riage with  her  present  husband,  B.  F.  Munson ;  that  dur- 
ing said  time  he  occupied  all  his  time  and  spent  his  money 
in  improving  the  land,  having  support  of  defendant  in 
error  and  her  husband,  and  that  he  had  made  lasting  and 
valua])le  improvements  on  said  property  to  the  amount  of 
$1,200;  that  plaintiff  in  error  paid  off,  besides  the  mort- 
gage, an  incumbrance  on  the  real  estate  to  the  amount  of 
$400 ;  that  he  had  paid  out  and  expended  for  defendant  in 
error  and  her  husband,  for  their  support  and  expenses  in 
pursuance  of  the  conditions  of  the  contract,  a  large  sum  of 
money  amounting  to  $1,600;   that  all  his  earnings  and 
labor  for  these  eight  years  had  been  expended  in  support- 
ing defendant  in  error  and  her  husband,  his  mother  and 
father,  and  in  making  lasting  and  valuable  improvements 
upon  the  real  estate  mentioned.     It  was  alleged  that  the 
personal  property  mentioned  in  the  petition  of  defendant 
in  error  was  the  property  of  plaintiff  in  error  purchased 
by  him  out  of  his  own  labor,  property,  and  money.    It  was 
further  alleged   that  on  the  23d  day  of  May,  1883,  the 
plaintiff  and  defendant  had  a  full  settlement  of  all  differ- 
ences between  them,  whereby  it  was  agreed  that  the  prop- 
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ertj  in  controversy  should  be  the  property  of  plaintiff  in 
error. 

To  this  answer  defendant  in  error  replied,  denying  each 
and  every  all^ation  therein  contained  as  her  first  defense, 
and  second,  alleging  that  the  defense  set  up  in  the  answer 
of  plaintiff  in  error  was  the  same  identical  answer  or  plea 
made  by  him  in  the  suit  brought  and  tried  in  the  district 
court  of  Adams  county,  wherein  defendant  in  error  was 
plaintiff  and  he  was  the  defendant.  A  portion  of  the  an- 
swer in  the  other  suit  wa^  copied  in  the  reply,  and  it  was 
alleged  that  after  the  issues  had  been  formed  a  trial  was 
had  before  the  district  court  which  resulted  in  favor  of  de- 
fendant in  error,  and  which,  upon  appeal,  was  affirmed  in 
the  supreme  court.  (Referring  to  Munaon  v.  Carter,  19 
Neb.,  293;  S.  C,  27  N.  W.  Rep.,  208.)  It  was  also  al- 
leged that  a  bill  of  sale  for  the  mules  mentioned  in  the  pe- 
tition was  given  on  the  23d  day  of  June,  1885,  at  the  same 
time  and  place,  and  by  reason  of  the  same  fraud,  force,  du- 
ress, and  other  influence,  by  which  the  deed  for  the  land, 
mentioned  in  the  former  suit,  was  obtained ;  that  defendant 
in  error  never  made  any  agreement  with  plaintiff  in  error 
as  to  the  purchase  of  them  except  the  bill  of  sale,  which 
was  obtained  without  consideration  and  by  fraud,  force,  in- 
timidation, etc.,  on  the  part  of  plaintiff  in  error,  and  was, 
therefore,  not  the  free,  voluntary  act  of  defendant  in  error. 

While  the  action  above  referred  to  was  pending  in  the 
district  court,  plaintiff  in  error  instituted  his  action  against 
defendant  in  error  for  the  sum  of  $5,410  damages  alleged 
to  be  due  him  from  defendant  in  error  for  the  items  named 
in  the  petition.  It  is  not  deemed  necessary  to  copy  this 
petition  in  full,  nor  indeed  to  set  out  at  any  great  length 
its  contents.  It  may  be  sufficient  to  say  that  it  consisted  of 
alleged  demands  in  favor  of  plaintiff  in  error,  and  against 
defendant  in  error,  growing  out  of  the  occupation,  cultiva- 
tion, and  mani^ment  of  the  fiirm  during  the  life-time  of 
the  husband  of  defendant  in  error,  and,  after  his  death,  at 
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the  request  of  defendant  in  error,  and  of  money  paid  out 
and  expended  by  plaintiff  in  error  for  the  defendant  in 
error  at  her  special  institution  and  request^  an  itemized  ac- 
count of  which  is  given ;  also  for  goods  and  merchandise 
furnished  defendant  in  error  by  plaintiff  in  error,  and  for 
hay,  grain,  and  produce  sold  and  delivered  to  her  between 
the  16th  day  of  March,  1875,  and  the  15th  day  of  the  same 
month,  in  the  year  1883,  consisting  of  corn,  wheat,  oats,  rye, 
barky,  potatoes,  hay,  etc.  To  this  petition  defendant  i  n  error 
answered  by  way  of  firdy  a  general  denial;  second,  plead- 
ing the  statute  of  limitations,  and  third,  alleging  that  plaint- 
iff in  error  was  indebted  to  her  in  the  sum  of  $4,000  for 
grain,  bay,  produce,  corn,  rent,  issues,  and  products  of  the 
fiinn  of  plaintiff  in  error,  occupied,  received,  and  used  by 
him  from  the  23d  day  of  April,  1875,  to  the  23d  day  of 
May,  1883,  and  in  the  further  sum  of  $1,000  for  money 
loaned  by  her  to  plaintiff  in  error  at  his  request  during  the 
month  of  July,  1874,  and  at  other  times  since  said  date.  A 
judgment  of  $4,000  with  interest  and  costs  was  demanded. 

These  two  causes  were  consolidated  and  tried  to  the  court 
without  a  jury,  as  one  case.  The  trial  resulted  in  a  finding 
in  favor  of  defendant  in  error  and  the  assessment  of  dam- 
ages due  her  from  plaintiff  in  error  in  the  sum  of  $1,000, 
for  which  judgment  was  rendered  against  him.  A  motion 
for  a  new  trial  was  filed,  consisting  of  three  grounds,  to-wit : 

^^ First — That  the  finding  and  judgment  were  contrary 
to  the  evidence. 

^^  Second — The  finding  is  not  sustained  by  sufficient 
evidence. 

^^Third — The  finding  is  contrary  to  law." 

This  motion  was  overruled.  From  this  finding  and 
judgment  plaintiff  in  error  prosecutes  error  to  this  court, 
the  only  contention  being  that  the  finding  of  the  district 
court  is  not  supported  by  sufficient  evidence.  It  is  insisted 
by  defendant  in  error  that  as  the  fiicts  stated  and  aver- 
ments made  in  plaintiff's  answer  to  her  petition  in  the  suit 
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instituted  by  her,  and  his  petition  in  the  sait  instituted  by 
him,  are  substantially  the  same,  as  were  contained  in  his 
answer  in  the  case  decided  by  this  oourt  and  referred  to  in 
the  answer,  the  issues  presented  by  plaintiff  in  error  are 
re»  adjudiocUay  and  plaintiff  is  estopped  to  litigate  these 
issues  a  second  time.  Upon  an  examination  of  the  case 
we  conclude  that  the  only  question  necessary  to  be  decided 
is  the  one  presented  by  plaintiff  in  error;  the  others  will 
not^  therefore,  be  considered.  Upon  reading  the  bill  of  ex- 
ceptions we  find  the  evidence  conflicting  upon  almost 
every  material  point  in  the  case,  and  had  the  witnesse.*^ 
been  before  the  district  court  we  should  not  hesitate  to 
affirm  the  judgment  without  further  inquiry;  but  as  it 
appears  that  the  evidence  was  taken  by  a  referee,  and  none 
of  the  witnesses  were  before  the  trial  court,  we  have  en- 
deavored to  give  the  evidence  as  careful  an  analysis  as  the 
time  at  our  command  would  permit. 

The  contest  is  over  a  long  series  of  transactions  between 
the  father  and  mother  upon  one  side,  and  the  son  upon 
the  other.  The  father  having  deceased,  the  suit  is  be- 
tween the  mother  and  son.  The  dealings  referred  to 
b^an  in  another  state  prior  to  the  year  1874,  and  include 
money  alleged  to  have  been  advanced  to  the  son,  who  is 
plaintiff  in  error,  at  or  about  the  time  of  his  removal  to 
this  state  in  that  year,  followed  soon  after  by  his  parent;:?, 
when  a  farm  was  opened  in  Adams  county,  on  which 
the  three  resided  together;  although  plaintiff  in  error,  in 
connection  with  his  care  of  the  farm,  took  and  improved  a 
homestead  some  miles  distant.  From  j>erhaps  some  degree 
of  contention  between  the  father  and  sou,  prior  to  the  death 
of  the  father,  which  was  produced  by  a  lingering  and 
painful  illness,  the  differences  culminated  in  an  unfortu- 
nate and  rather  unnatural  estrangement  between  the  mot  Iter 
and  son,  resulting  in  this  suit  over  the  personal  property 
on  the  farm  at  the  time  of  the  marriage  of  the  son  and  his 
removal  therefrom.  A  portion  of  the  property  in  dispute 
12 
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is  a  span  of  mules^  harness,  and  wagon,  which  were  shown 
to  be  worth  $400.  While  there  is  some  evidence  tending 
to  show  that  defendant  in  error  gave,  or  proposed  to  give,  this 
property  to  plaintiff  in  error,  yet  we  are  quite  well  satisfied 
with  the  finding  of  the  district  court,  that  the  title  thereto 
was  vested  in  defendant  in  error  at  the  time  of  its  con- 
version by  plaintiff  in  error;  and  by  such  conversion 
plaintiff  became  indebted  to  defendant  in  error  in  the  sum 
of  $400. 

In  addition  to  this  we  fiad  that  plaintiff  in  error  should 
be  charged  with  the  value  of  one  corn  sheller,  worth  $10, 
two  cows  with  their  calves,  worth  $40  each,  and  two  hun- 
dred bushels  of  corn,  worth  twenty  cents  a  bushel,  making 
a  total  of  $530,  to  which  should  be  added  interest  at  the 
rate  of  seven  per  cent  per  annum  for  four  years,  making  a 
total  of  $678,  for  which  defendant  in  error  was  entitled  to 
judgment.  Considering  all  the  circumstances  of  the  case, 
as  shown  by  the  evidence,  we  are  impressed  with  the  belief 
that  the  other  items  charged  in  the  petition  of  defendant  in 
error,  and  which  need  not  be  enumerated  here,  are  not  sus- 
tained by  the  proof,  and  should  not  be  allowed  against 
plaintiff  in  error.  Many  of  them,  while  apparently  pur- 
chased with  the  money  of  defendant  in  error,  were  doubt- 
less accumulated  in  a  great  d^ree  by  the  labor  of  plaintiff 
in  error  upon  the  farm,  and  had  he  obtained  them  under 
other  circumstances,  no  difficulty  would  likely  have  re- 
sulted therefrom.  The  finding  against  plaintiff  in  error, 
upon  the  claim  as  set  up  in  his  petition,  was  right  and  need 
not  be  discussed  here.  The  judgment  of  the  district  court 
will  therefore  be  reversed,  and  the  cause  remanded  for 
further  proceedings  unless  defendant  in  error  files  with  the 
clerk  of  this  court  a  remittitur  of  the  sum  of  $332.  In 
case  such  remittitur  is  filed  within  sixty  days  of  the  filing 
of  this  opinion,  the  judgment  of  the  district  court  will  be 
affirmed  for  the  sum  of  $678,  the  same  to  draw  lawful 
interest  from  the  date  of  its  rendition  in  the  district  court, 
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and  in  sach  case  the  costs  in  this  court  will  be  equally 
divided  between  the  parties. 

Judgment  aooordingly. 

The  other  Judges  concur. 


S.  W.  Little  et  al.,  appellees,  v.  Ezekiel  Giles  bx 


[Filed  July  11, 1889.] 

i.  Parties.  Where  an  action  was  instituted  in  behalf  of  a  large 
number  of  plaintiffs,  by  name,  for  the  purpose  of  enjoining  a 
common  defendant  from  prosecuting  actions  involving  their 
title  to  real  estate,  and  a  portion  of  the  persons  whose  names 
were  used  as  plaintiffs  gave  to  the  defendant  an  instrument  in 
writing,  that  the  suit  had  been  instituted  without  their  knowl- 
edge  or  consent,  that  they  repudiated  the  action  of  the  attorneys 
who  instituted  it,  and  did  not  desire  it  further  prosecuted,  but 
upon  further  inquiry  became  satisfied  with  the  action  of  the 
attorneys,  ratified  it,  and  employed  them  to  proceed  with  the 
case  in  their  names,  in  connection  with  the  names  of  those  who 
did  not  disaffirm,  appeared  upon  the  trial  as  plaintifiis,  and  par- 
ticipated therein  as  litigants  and  witnesses,  explaining  that  the 
writing  was  given  under  a  misapprehension  on  their  part,  and  a 
decree  or  judgment  was  rendered  upon  the  merits  of  the  case; 
such  judgment  will  not  be  held  void  nor  erroneous  as  to  those 
never  having  been  dismissed  nor  stricken  from  the  record  as 
plaintiffii  by  the  trial  court. 

"2.  :  Disclaimer.    But  when  such  disclaimer  is  made  and 

filed  in  the  case,  and  no  further  action  is  taken  by  the  party 
as  a  plaintiff,  such  statement  and  disclaimer,  being  his  last  ex- 
pression concerning  the  action  or  its  prosecution,  it  will  be 
treated  as  a  final  repudiation  of  the  suit  by  such  party,  and  a 
decree  of  the  district  court  affecting  his  rights  or  those  of  the 
defendant  as  to  him  will  be  set  aside. 

Pubther  consideration  of  case  reported  in  25  Neb.,  31 3. 


27   t 

;  84    " 


27    1T» 
51    419 


180       SUPREME  COURT  OF  NEBRASKA, 

Little  V,  Giles. 

Reese,  Ch.  J. 

This  case  was  decided  at  the  January,  1889,  term  of  this 
court,  and  is  reported  in  25  Neb.,  313.  Tiie  legal  ques- 
tions involved  in  the  case  were  disposed  of  by  that  decision ; 
but  it  appearing  on  the  record  that  a  portion  of  the 
plaintiffs  named  in  the  petition  had  signed  papers,  affidavits^ 
and  statem^its  in  writing  inconsistent  with  their  position 
or  attitude  as  plaintiffs  in  the  action,  ^4he  decree  of  the 
district  court  as  to  all  the  plaintiffs  who  did  not  disclaim'^ 
was  affirmed.  The  question  as  to  who  had  and  who  had  not 
disclaimed  was  left  open  for  future  consideration.  In  ac- 
cordance with  the  request  of  the  court,  the  parties  have 
prepared  briefs  and  appeared  at  the  bar  and  have  presented 
their  views  upon  this  subject.  The  papers  referred  to  were 
signed  by  the  parties  soon  after  the  commencement  of  the 
action  and  they  will  be  noticed  in  detail  hereafter. 

It  is  contended  by  counsel  for  appellant  that,  as  tlie  suit 
was  instituted  without  the  consent  or  knowledge  of  tlie 
plaintiffs  named,  the  whole  of  the  proceedings  during 
the  subsequent  progress  of  the  action  were  void,  and  that, 
therefore,  the  decree  in  their  favor  cannot  be  sustained.  We 
apprehend  that  no  legal  proposition  is  better  settled  than 
that  an  attorney  cannot  appear  in  court  representing  an  in- 
dividual or  person  without  authority  from  such  person  to 
act  in  his  behalf  and  thus  bind  tlie  party  for  whom  he 
appears;  that  any  action  taken  by  an  attorney  without 
authority  therefor  is  void,  whether  such  action  be  ques- 
tioned during  the  pendency  of  the  action  or  after  judg- 
ment. 

As  to  whether  the  action  of  an  attorney  in  voluntarily 
appearing  for  a  person  without  authority  can  be  ratified 
after  judgment,  as  any  other  agency  might  be  ratified,  it  is 
not  necessary  for  us  to  discuss  at  this  time.  There  is  no 
doubt  but  that  this  action  was  originally  instituted  without 
the  consent  or  knowledge  of  a  portion  of  the  persona 
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Darned  as  plaintiffs ;  that  soon  thereafter  they  made  state- 
ments in  writing,  either  under  oath  or  without  that  for- 
mality, in  which  this  fact  clearly  appears. 

While  the  same  rules  must  be  applied  to  this  as  to  any 
other  case  coming  under  the  general  heafd  of  principal  and 
agent,  as  to  the  invalidity  of  an  unauthorized  act  of  a  per- 
son improperly  representing  himself  as  the  agent  or  rep- 
resentative of  another,  and  that  the  unauthorized  acts  of  a 
person  so  representing  himself  are  void  and  without  legal 
force,  yet  we  apprehend  that  where  an  attorney  appears  for 
another  person  in  a  court  of  justice  without  authority, 
and  during  the  pendency  of  the  action  thus  instituted  the 
principal  for  whom  the  appearance  was  made  appears 
and  ratifies,  either  by  word  or  act,  the  conduct  of  the 
person  claiming  to  represent  him,  then  the  whole  proceed- 
ings will  be  so  far  legalized  as  to  make  it  binding  both 
upon  the  person  thus  represented  and  upon  those  interested 
upon  the  opposite  side.  This  must  be  the  rule.  (Weeks  on 
Attorneys^  sec.  247.)  Any  other  would  open  a  door  to 
firaud  which  courts  could  not  effectually  close,  however 
anxious  they  might  be  to  do  so.  If,  therefore,  any  of  the 
plaintiffs  have  appeared  in  the  district  court  during  the 
course  of  the  proceedings,  prior  to  any  action  having  been 
taken  by  the  defendants,  by  which  the  person  so  appearing 
would  be  estopped,  and  have  ratified  the  action  of  the  at- 
torneys, paid  them  for  their  services,  participated  in  the 
trial,  furnished  evidence  in  their  own  behalf,  aided  in  the 
^orts  being  made  to  defeat  their  adversary,  and  have  thus 
placed  themselves  in  a  position  by  which  they  would  be 
bound  by  any  adjudication  against  them,  they  cannot  be 
treated  as  having  disclaimed  or  disaffirmed  the  action  of 
the  attorneys  appefiring  for  them,  and  would  be  entitled  to 
the  benefits  of  a  decree  in  their  favor. 

Believing  this  to  be  the  law  of  the  case,  we  will  inquire 
as  to  the  attitude  of  the  persons  who,  it  is  claimed,  have 
filed  disclaimers,  and  are  not  entitled  to  the  benefits  of  the 
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decree*  As  the  suit  was  origiDally  instituted,  the  follow- 
ing  names  appeared  upon  the  petition  as  plaintiffs : 

S.  W.  Little,  Samuel  Arbuckle,  D,  B.  Alexander,  A.  J* 
Sawyer,  S.  G.  Owen,  Lorenzo  Assmesson,  R.  H.  Oakley,. 
Sarah  J.  Pureell,  A.  P.  S.  Stewart,  Thomas  R.  Clark,  Mary 
A.  McElhinney,  D.  C.  Kinsell,  Hannah  Selwood,  Alex- 
ander C.  Heustis,  W.  J.  Van  Dorn,  G.  W.  Lashus,  Charles- 
D.  C.  Heustis,  Allen  W.  Hawley,  A.  F.  Lewis,  Samuel 
Arthur,  G.  F.  Thornton,  Sarah  Cummings,  William  R. 
Rundell,  Jacob  Freedman,  O.  P.  Austin,  J.  A.  Buckstaff,. 
Mary  T.  McNair,  George  D.  Camp,  Wilber  F.  Kellogg,, 
Elizabeth  N.  Chase,  Sarah  A.  Gable,  Samuel  Aughey, 
Clarinda  A.  Bumstead,  Elizabeth  Paden,  Martha  E.  Snow- 
den,  Thomas  Woods,  Joseph  S.  Hoagland,  Eliza  W.  Pills- 
bury,  Henry  V.  Hoagland,  W.  S.  Garrison,  C.  L.  Hooper,. 
S.  E.  Story,  V.  E.  Farmer,  Josephine  St.  Louis,  Frank  J. 
Wassika,  Ella  N.  Miller,  John  H.  Schwabold,  Helea 
Weber,  Samuel  Henderson,  Christine  Bohlman,  Joseph 
Richardson,  Patrick  Lyons,  W.  San  ford  Gee,  Allen  Cogs- 
well, M.  B.  Cheney,  Mary  E.  Maloney,  Emma  A.  Beach,. 
Barrett  F.  Looth,  Francis  D.  Howell,  L.  S.  Howell,  Sam- 
uel D.  Bacon,  Henry  S.  Gordon,  executor  of  estate  of  E. 
H.  Tuttle,  deceased,  Alice  Clark,  nee  Tuttle,  Jacob  Freed- 
man, Samuel  T.  English,  Guy  C.  Barnum,  H.  O.  Snow,. 
George  Warder,  D,  D.  Muir,  George  W.  Severance,  Rhody 
A.  Prindle,  Mina  W.  Brown,  W.J.  Van  Dorn,  and  G.  W. 
Lashus. 

During  the  progress  of  the  trial,  a  portion  of  those 
named  as  plaintiffs  were  dropped  out  of  the  case.  We  quote 
the  following  from  the  record : 

"  H ARWOOD  :  We  will  dismiss  all  these  people  who  have 
made  settlements. 

The  Court:  Parties  who  have  no  interest,  you  can  drop 
them  out  on  the  trial. 

Marquett:  If  they  want  to  take  another  course,  let 
them. 
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BuBB :  We  want  tbem  out  of  the  case  and  judgment  for 
costs. 

The  Court  :  They  cannot  recover  costs  if  you  are  suc- 
cessful. 

BuBR:  We  will  leave  it  there  at  present  then. 

WooLWORTH :  Let  us  have  the  reporter  take  the  names 
of  those  who  are  dropped  out. 

Joseph  L.  Hoaglandy  Henry  W.  Hoagland,  C.  L.  Hooper, 
Patrick  A.  Lyon,  Samuel  Henderson,  Margaret  Meyers, 
Gny  C.  Barnum,  Joseph  Richardson,  Samuel  Arbuckle,  D. 

C.  Kinsel,  Sarah  A.  Gabriel,  Eliza  A.  Miller,  Eliza  N. 
Pillsbury,  Christian  Bohlman,  Allen  Coggswell,  Mary  E. 
Maloney,  Francis  D.  Howell,  Lavender  S.  Howell,  Samuel 

D.  Bacon,  D.  D.  Muir,  George  W.  Severance,  Rhoda  A. 
Prindle,Mina  W.  Brown,  V.  J.  Van  Dorn  (to  be  dismissed 
according  to  stipulation  on  file,  and  judgment  according  to 
stipulation),  G.  W.  I^ashus,  A.  F.  Lewis,  Sarah  Cummings, 
Mary  T.  McNair,  George  D.  Camp,  Wilber  F.  Kellogg, 
Samuel  Aughey,  W.  S.  Garrison,  W.  Sanford  Gee,  Emma 
A.  Beach,  and  Samuel  T.  English. 

The  persons  above  named  are  now  dismissed  out  of  this 
action  under  the  prayer  of  the  answer  in  this  action,  except 
as  to  Van  Dorn,  who  is  to  be  dismissed  according  to  stip- 
ulation on  file,  and  judgment  according  to  stipulation." 

We  also  make  the  following  extract  from  the  brief  of 
appellee : 

^'The  parties  themselves  make  a  record,  and  ask  to  have 
dismissed,  under  the  prayer  of  their  answer,  certain  par- 
ties which  are  dismissed.  Under  the  issue  which  they 
plead  —  that  there  are  certain  other  parties  which  were  im- 
properly made  plaintiffs  without  their  consent — there  are, 
as  we  view  it,  six,  put  in  the  record  either  by  mistake  or, 
which  the  evidence  clearly  goes  to  show,  were  never  parties 
and  never  really  litigated  this  matter  with  the  defendants, 
and  of  course  the  decree  ought  to  be  modified  so  as  to  ex- 
clude them  from  it,  to-wit,  M.  B.  Cheney,  Jesse  P.  Chip- 


1184      SUPREME  COURT  OF  NEBRASKA, 

Little  v.  GUes. 

man,  Mary  A.  McSweeney,  Samuel  Arbuckle,  Francis 
Wassika,  and  Josephine  St.  Louis,  or  Lancto. " 

This  leaves  the  following  named  persoas  remaining  upon 
the  record  as  plaintiffs : 

S.  W.  Little,  D.  B.  Alexander,  A.  J.  Sawyer,  S.  G. 
Owen,  Lorenzo  Assmesson,  R.  H.  Oakley,  Sarah  J.  Pur- 
cell,  A.  P.  S.  Stewart,  Thomas  R.  Clark,  Mary  A.  Mc- 
Ilhenney,  Hannah  Selwood,  Alexander  C.  Heustis,  W.  J. 
Van  Dorn,  G.  W.  Lashus,  Chas.  D.  C.  Heustis,  A.  W. 
Hawley,  Samuel  Arthur,  G.  F.  Thornton,  William  H. 
Ruudell,  Jacob  Freedman,  O.  P.  Austin,  J.  A.  BuckstafiT, 
Elizabeth  M.  Chase,  Clarinda  A.  Bumstead,  Elizabeth 
Paden,  Martha  E,  Snowden,  Thomas  Woods,  S.  E.  Story, 
V.  E.  Farmer,  Josephine  St.  Louis,  Francis  Wassika, 
Ella  N.  Miller,  John  H.  Schwabold,  Helen  Weber,  M.  B. 
Cheney,  Barrett  F.  Looth,  Henry  S.  Gordon,  Alice  Clark 
{nee  Tuttle),  Jacob  Freedman,  H.  O.  Snow,  George  War- 
der. 

Of  these  it  is  claimed  by  appellants  that  the  following 
should  be  stricken  out,  as  having  filed  disclaimers  in  the 
action,  to-wit: 

J.  A.  Buckstaff,  V.  E.  Farmer,  A.  W.  Hawley,  Henry 
Childer,  A.  J.  Sawyer,  Lorenzo  Assmesson;  Hannah  Sel- 
wood, W.  H.  Rundell,  Helen  Weber,  J.  P.  Chipman,  F. 
J.  Wassika,  M.  B.  Cheney,  T.  R.  Clark,  J.  St.  Louis,  or 
Lancto. 

These  names  are  taken  from  the  bill  of  exceptions  and 
the  briefs,  and  are  given  as  there  found.  It  is  quite  prob- 
able that  by  mistake  in  copying,  the  discrepancies  which 
we  notice  have  occurred.  It  may  be  also  observed  that 
names  occur  among  the  "dismissed"  which  are  not  found 
among  the  plaintiffs. 

The  petition  was  filed  on  the  27th  day  of  January,  1882. 
On  the  30th  day  of  February,  of  the  same  year,  J.  A. 
Buckstaff  made  an  affidavit,  which  we  here  copy : 


r 
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"State  op  Nebraska,  1 

"Lanccuter  County,     j 

"I,  J.  A.  Buckstaffy  of  said  county,  on  oath  say  that  I 
never  authorized  T.  M.  Marquett,  S.  B.  Galey,  N.  C.  Ab- 
bott, N.  S.  Harwood,  nor  John  Ames,  nor  any  of  them, 
nor  any  person  whomsoever,  to  commence  or  prosecute  any 
action  for  me,  or  on  my  behalf,  or  in  my  name,  either  sev- 
erally or  jointly  with  others,  against  Ezekiel  Giles,  Hiland 
H.  Wheeler,  Lionel  C.  Burr,  William  A.  J.  Gordin,  and 
the  heirs  and  representatives  of  Jacob  Dawson,  late  of 
Lancaster  county,  deceased,  or  any  or  either  of  them,  and 
if  any  such  action  has  been  commenced  in  my  name  it  was 
done  without  my  knowledge  or  consent,  and  I  do  not  wish 
it  to  proceed,  or  be  prosecuted  any  farther,  and  I  repudiate 
the  action  of  said  attorneys  and  plaintiffs. 

"(Signed)  J.  A.  Buckstaff. 

^'Subscribed  in  my  presence,  and  sworn  to  before  me,  this 
:30fch  day  of  January,  1882. 

"(Signed)  L.  Meyer,  Notary  Public." 

The  questions  presented  will  be  examined  in  the  order  in 
which  they  occur  in  appellants'  brief.  This  affidavit  of 
J.  A.  Buckstaff  was  made  on  the  30th  day  of  January, 
1882.  It  was  sworn  to  before  a  notary  public  and  filed  on 
the  2Gth  of  the  following  February.  In  it,  referring  to 
the  suit,  he  says:  ''It  was  done  without  my  knowledge  or 
consent,  and  I  do  not  wish  it  to  proceed  or  be  prosecuted 
further,  and  I  repudiate  the  action  of  said  attorneys  and 
plaintiffs.''  This  act  of  disaffirmance  could  not  be  mora 
direct,  and  positive,  and  considered  alone  would  have  been 
saffident  to  have  justified  the  court  in  striking  his  name 
from  the  case;  but  it  seems  that  no  such  action  was  taken. 
On  the  6th  day  of  July,  1887,  the  defendants  fikd  their 
answer,  in  which  it  is  allied  that  the  suit  had  been  insti- 
tuted in  the  names  of  a  number  of  the  plaintiffs  (naming 
them)  without  their  knowledge  or  consent,  and  that  the 
sait  had  been  repudiated  by  them,  evidently  referring  to 


186       SUPREME  COURT  OF  NEBRASKA, 

litUe  v.  Giles. 

the  affidavits  mentioned,  bat  no  reference  is  made  to  Back- 
staff.     The  prayer  of  the  answer  is  as  follows : 

"That  it  be  declared  that  by  the  true  construction  of  the 
last  will  and  testament  of  said  Jacob  Dawson,  deceased,  in 
the  petition  set  forth,  tliat  said  Editha  J.  Dawson  took  an 
estate  for  life  in  the  premises  in  the  said  petition  described, 
determinable  upon  her  marriage,  and  that  upon  her  mar- 
riage with  the  said  Pickering  her  said  estate  was  determined, 
and  the  children  of  the  said  testator  thereunder  became 
seized  in  fee  of  said  premises  and  entitled  to  the  [>ossession 
thereof,  and  that  their  interest  and  estate  have  come  to  and 
become  vested  in  the  said  Giles,  and  that  he  is  entitled  to 
the  possession  of  the  said  premises  as  against  the  said 
plaintiffs  and  each  and  every  of  them. 

"Second — That  it  be  adjudged  that  plaintiffs,  by  instru- 
ment in  form  to  be  approved  by  the  court,  release  their 
claims  in  said  premises,  and  surrender  the  possession 
thereof  to  the  said  Giles,  and  that  he  be  forever  quieted  as 
against  all  claims  of  said  plaintiffs. 

"Third — That  an  account  be  taken  of  the  rents  and 
profits  of  the  said  premises  and  of  the  amount  thereof, 
which  has  come  into  the  hands  of  the  plaintiffs  respectively, 
and  that  each  of  them  be  adjudged  to  pay  to  the  said  Giles 
which  each  shall  be  found  to  have  so  received. 

"Fourth — That  a  receiver  of  the  rents  heretofore  col- 
lected, and  also  of  those  which  may  accrue  pending  this 
suit,  be  appointed,  with  the  usual  powers  of  receivers  in 
such  cases. 

"Fifth — That  the  said  plaintiff  be  adjudged  to  pay  the 
costs  of  this  suit,  and  that  the  defendant  have  all  such 
other  and  further  relief  as  the  circumstances  may  require, 
and  is  just  and  equitable.^' 

So  far  as  we  are  able  to  discover,  the  attention  of  the 
court  was  not  called  to  the  disclaimer  filed,  by  motion  or 
otherwise,  which  would  call  for  any  affirmative  action  on 
the  pai;t  of  the  court  looking  toward  the  striking  of  the 
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name  of  Buckstaff  from  the  petition,  but  rather  it  seems 
to  have  been  somewhat  of  an  issue  made  upon  the  trial. 
We  quote  the  following  from  the  evidence  of  Mr.  Buckstaff: 

Q.  No.  1723.  How  soon  after  that  affidavit  was  made, 
did  you  numtfest  your  intentions  to  remain  in  the  case? 
[BuRB:  We  object,  as  incompetent  and  for  the  further 
reason  that  the  party  cannot  repudiate  a  repudiation. 
Overruled.     Exception.] 

A.  I  presume  it  was  a  year  or  more  after  that.  I  often 
asked  Mr.  Burr  to  fix  up  that  title  with  me.  He  kept 
telling  me  he  would,  and  I  presume  it  was  a  year  aftier 
that  I  told  Mr.  Montgomery  I  wanted  him  to  look  after 
my  interests,  and  I  wanted  to  be  retained  in  this  case  if  I 
could. 

Q.  Were  you  ever  dismissed  in  this  case?  [Burr  :  Ob- 
ject, as  calling  for  a  conclusion,  and  incompetent.  Over- 
ruled.    Exception.] 

A.  Not  that  I  know  of. 

Q.  Did  you  ever  authorize  anyone  to  dismiss  that  suit? 

A.  No. 

Cross-examination  by  Burr: 

Q.  Is  this  [paper  paroduoed]  your  signature? 

A.  I  think  it  is. 

Q.  Who  filed  this  statement  in  this  case? 

A.  I  think  you  did. 

Q.  I  did? 

A.  I  never  saw  it.     I  guess  so. 

Q.  That  is  filed  Marcli  30,  1879.  Do  yon  say  I  had 
anything  to  do  with  it? 

A.  I  don't  know  I  ever  saw  it  before.  O  t  ThU  was 
*  ♦  *  that  I  think  was  filed  by  Harwood,  Ames  A 
Kelly. 

Q.  After  you  filed  the  first  affidavit^  this  is  the  first  step 
you  ever  took? 

A.  I  talked  to  my  attorney,  Mr.  Montgomery,  a  year 
Bgq — some  years  ago. 
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Q.  You  say  you  were  sued  in  the  federal  court?  Who 
was  your  counsel  in  that  case? 

A.  I  don't  know  what     *     *     * 

Q.  You  say  you  were  sued? 

A.  I  don't  know  what  you  mean  by  the  federal  court. 

Q.  The  court  at  Omaha. 

A.  Yes,  sir.     He  was  my  attorney  there, 

Q.  Had  you  any  other  counsel? 

A.  I  think  Mr.  Marquett  and  Harwood. 

Q.  You  did  nothing  after  filing  the  first  disclaimer  in  this 
case  or  repudiation,  till  this  paper  I  hold  in  my  hand  here. 

A.  I  don't  know. 

Q.  That  is  the  first  you  know  of? 

A.  I  don't  know. 

Witness  excused. 

BuRB!  We  offer  in  evidence  this  statement  together 
with  the  filing  marks  on  it. 

No  objection  was  made,  and  the  paper  was  admitt^,  of 
which  the  following  is  a  copy  2 

"  In  the  district  court  of  Lancaster  county,  Nebraska. 

**  Samuel  W.  Little  et  al.,  plaintiffs,  vs.  Ezf^kiel 

Giles  et  al.,  defendants. 

'^  Now  comes  J.  A.  Bnckstaff,  one  of  the  plaintiffs  iii 
the  above  case,  and  asks  leave  to  withdraw  his  affidavit  and 
application  for  the  dismissal  of  said  suit  so  far  as  respects 
this  plaintiff,  and  hereby  affirms  and  ratifies  all  that  his 
attorneys,  Harwood  &  Ames  and  T.  M.  Marquett,  have 
heretofore  done  or  assumed  to  do  as  the  attorneys  of  this 
plaintiff  in  said  action. 

"(Signed)  J.  A.  Buckstapf." 

Endorsed:  "In  district  court ;  Little  v.  Giles ;  motion; 
3174.  Filed  March  30,  1887,  E.  B.  Sizer,  clerk  d.  c, 
Harwood  &  Ames,  attorneys  for  plaintiflfe." 

We  make  the  following  additional  extract  from  his  tes- 
timony upon  cross-examination   tending  to   throw   liglit 
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upon  this  particular  inquiry.  In  seeking  to  fix  upon  the 
date  of  a  conversation  with  Mr.  Burr  he  was  asked  : 

Q.  Was  the  conversation  about  these  lots? 

A.  No  ;  it  was  about  the  affidavit  that  I  gave  him. 

Q.  Then  it  was  after  this  litigation  begun,  and  was  with 
respect  to  the  affidavit  that  you  gave  him  ? 

A.  It  was  about  the  time  I  gave  him  that  affidavit  he 
told  me  he  had  to  put  the  property  in  Giles'  name  to  get  it 
out  of  the  state  court.     That  is  the  time  he  told  me. 

Q.  That  is  the  time  that  you  made  the  affidavit  that  you 
Iiad  no  knowledge  of  the  bringing  of  this  suit? 

A.  Yes,  sir. 

Q.  Which  affidavit  was  true  as  a  matter  of  fact  ? 

A.  I  think  it  w&s  at  that  time. 

Q.  It  was  true  at  that  time,  and  is  true  now — the  af- 
fidavit? 

A.  I  think  he  bull-dozed  me  a  little  on  that. 

Q.  I  am  not  asking  you  that,  but  if  the  affidavit  waa 
true  ? 

A.  I  presume  it  was  at  that  time. 

Q.  Is  it  true  now  ? 

A.  Well,  I  don't  know  about  that. 

Q.  Truth  don't  change — it  was  true  when  you  made  it? 

A.  Well,  yes,  it  was  true ;  I  did  not  know  that  I  was  a 
party  to  the  suit  at  that  time. 

Q.  Now  you  are  a  party  if  it  wins,  and  not  a  party  if 
it  loses,  ain't  that  it  ? 

A.  I  think  I  am  a  party  all  areund — win  or  lose — 
heads  or  tails. 

Q.  It  is  pay  if  you  hit,  and  miss,  do  nothing? 

A.  No. 

Q-  You  are  in  with  the  fight  ?  * 

A.  Bet  I  am.     I  am  on  the  war  path. 

By  this  it  appears  that  after  the  signing  of  the  affidavit 
given  to  Mr.  Burr,  which  was  filed  in  the  case,  and  be- 
fore any  action  of  the  court  was  had  upon  the  disclaimer, 
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Mr.  Buckstaff  concluded  to  proceed  with  the  case,  and 
counseled  with  his  attorneys,  and  participated  in  the  trial 
as  one  of  the  plaintiffs.  As  said  by  him  the  case  had  never 
been  dismissed,  although  at  one  time  he  had  repudiated  the 
action  of  the  attorneys  who  had  instituted  it,  so  far  as  his 
name  was  concerned. 

While  it  would  have  been  the  duty  of  the  court,  had  its 
attention  been  called  to  the  fact,  to  inquire  into  the  matter 
of  the  institution  of  the  suit,  and  to  have  dismissed  the 
case  so  far  as  Buckstaff  was  concerned,  had  he  so  desired, 
or  rather  had  he  not  desired  the  suit  to  be  prosecuted  in  his 
name,  yet  the  affidavit  filed  could  be  treated  as  nothing 
more  than  a  written  statement  made  by  him,  in  which  he 
disaffirmed  the  action  of  those  who  had  assumed  to  act  for 
him.  No  notice  of  its  filing  seems  to  have  been  given  to 
the  attorneys  who  so  acted,  and  so  far  as  they  are  con- 
cerned, there  is  no  proof  that  their  action  was  not  ratified  by 
him.  From  the  reputation  and  standing  of  the  attorneys 
involved  in  the  prosecution  of  the  case,  we  doubt  not  that, 
if  it  was  thought  that  he  did  not  desire  to  prosecute,  they 
would  have  moved  in  the  matter  themselves  to  the  extent 
of  having  his  name  stricken  from  the  list  of  plaintiffs,  such 
at  least  would  have  been  their  duty ;  but  no  such  action 
seems  to  have  been  taken.  It  is  but  justice  to  them  to  say 
that  the  action  being  brought  to  quiet  title,  and  the  inter- 
est of  all  the  plaintiffs  being  adverse  to  Giles,  and  said 
attorneys  being  employed  by  a  large  number  of  such  own- 
ers, the  suit  was  brought  in  the  names  of  all  such  owners, 
there  being  insufficient  time  to  confer  with  all  before  filing 
the  petition. 

We  doubt  not  that,  after  having  taken  the  part  in  the 
trial  whifch  was  taken  by  him,  he  would  have  been  bound 
by  the  judgment  had  it  been  adverse  to  him;  and  he  could 
not  then  have  been  permitted  to  question  the  authority  of 
his  attorneys  who  appeared  in  his  behalf  during  the  long 
trial  before  the  district  court.     We  have  no  doubt  but  that 
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he  would  have  been  boand  by  the  judgment.     "We  are 
equally  clear  that  he  is  properly  retained  in  the  case  as  it 
now  stands. 
The  affidavit  made  by  V.  E.  Farmer  was  as  follows  : 

"State  of  Nebraska,  1 
^^Laneaster  County,      j  ^' 

"  I,  V.  E.  Farmer,  in  said  county,  on  oath  do  say  that  I 
have  never  authorized  T.  M.  Marquett,  S.  B.  Galey,  N.  C. 
Abbott,  N.  S.  Harwood,  nor  John  H.  Ames,  nor  any  one 
of  them,  nor  any  person  whomsoever,  to  commence  or  pros- 
ecute any  action  for  me,  or  in  my  behalf,  or  in  my  name, 
either  severally  or  jointly  with  others,  against  Ezekiel  Giles, 
Hiland  H.  Wheeler,  Lionel  C.  Burr,  William  A.  J.  Good- 
win, and  the  heirs  and  representatives  of  Jacob  Dawson, 
late  of  Lancaster  county,  Nebraska,  deceased,  or  any  or 
either  of  them,  and  if  any  such  action  has  been  commenced 
in  my  name,  it  was  done  without  my  knowledge  or  con- 
sent, and  I  do  not  wish  it  to  proceed  or  to  be  prosecuted 
further,  and  I  repudiate  the  action  of  said  attorneys  and 
plaintiffs  so  far  as  I  am  concerned. 

"V.  E.  Farmer.'* 

^'  Subscribed  in  my  presence  and  sworn  to  before  me  this 
30th  day  of  January,  1882.  J.  H.  McMurtry, 

''Notary  Public,'' 

So  far  as  we  are  able  to  ascertain  in  the  voluminous 
record  before  us,  this  is  the  only  reference  to  Mr.  Farmer, 
except  the  allegation  in  the  petition  that  he  held  title  under 
Mrs.  Dawson  to  lot  12,  block  32,  Dawson's  addition  to 
South  Lincoln.  The  disclaimer  having  been  made  afler 
the  petition  was  filed,  and  allowed  to  remain  as  his  last  ex- 
pression upon  the  subject,  we  think  the  decree,  whatever  it 
may  be,  can  have  no  force  as  to  him,  and  therefore  the  de- 
cree as  entered  by  the  district  court  cannot  stand,  and  as  to 
him  it  will  be  reversed  and  the  case  dismissed. 

The  bill  of  exceptions  shows  no  disclaimer  by  A.  W. 
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Hawley.  A  copy  of  an  affidavit  which  is  said  to  have 
been  made  by  him  is  attached  to  the  transcript.  But  un- 
der a  well  established  rule  of  law  in  this  state  {Teasier  v. 
Orowley^  16  Neb.,  369),  it  cannot  be  considered,  and  as  to 
him  the  decree  will  have  to  stand. 

The  affidavit  of  Henry  Childer,  which  was  similar  to 
that  made  by  Farmer,  need  not  be  set  out  here  at  length. 
It  was  made  on  the  20th  day  of  February,  1882,  and  filed 
on  the  same  day.  We  are  unable  to  find  that  any  subse- 
quent action  was  taken  by  him.  The  same  rule  must  be 
applied  to  him  as  to  Farmer. 

The  affidavit  made  by  A.  J.  Sawyer  was  in  the  same 
form,  and  need  not  be  here  copied.  It  was  dated  the  31st 
day  of  January,  1882,  and  filed  on  the  16th  day  of  Feb- 
ruary following.  Mr.  Sawyer  appeared  in  the  trial  as  one 
of  the  plaintiffs,  and  took  part  as  an  attorney,  for  perhaps 
himself  and  others.  In  his  testimony  upon  the  witness 
stand  he  explained  the  giving  of  the  affidavit.  We  make 
the  following  extract  therefrom,  elicited  on  the  cross-exam- 
ination : 

Q.  At  the  time  this  suit  was  brought  the  petition  al- 
lies the  title  to  these  lots  to  be  in  Samuel  Arbuckle? 

A.  Yes,  sir. 

Q.  Is  that  the  fact  ?  . 

A.  No,  it  is  not  the  fact. 

Q.  This  Samuel  Arbuckle  wa'nt  a  plaintiff? 

A.  I  don't  know  how  he  came  to  be. 

Q.  What  is  the  fact? 

A.  I  don't  know  anything  about  that.  I  did  not  read 
that  petition. 

Q.  Are  you  a  plaintiff? 

A.  Yes,  I  am  a  plaintiff. 

Q.  A  party  to  the  record  ? 

A.  My  name  is  used  there — a  party  to  the  record  I  am 
supposed  to  be  in  that  case. 

Q.  Why  was  Samuel  Arbuckle's  name  used  in  reference 
to  these  two  lots? 
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A.  I  cannot  tell. 

Q.  Those  four  lots? 

A.  I  cannot  tell  anything  about  it.  I  was  not  there 
when  that  was  drawn,  nor  did  I  take  any  part  in  the  draw- 
ing of  it. 

Q.  Nor  have  anything  to  do  with  it? 

A.  Not  anything. 

Q.  Henoe  you  would  not  be  l)onnd  by  litigation  with 
Arbuckle  in  that  petition  ? 

A.  I  am  not  responsible  for  what  some  one  else  may 
have  said.     I  discovered  that  very  recently. 

Q.  You  are  counsel  in  this  case  as  well  as  attorney  for 
yourself? 

A.  Yes,  for  certain  parties. 

Q.  And  have  been  for  some  considerable  time? 

A.  Some  little  time ;  yes,  sir. 

Q.  You  take  quite  a  deep  interest  in  this  Dawson  will 
litigation? 

A.  Well,  I  am  somewhat  interested  personally,  and  in- 
terested on  behalf  of  others. 

Q.  As  a  citizen  ? 

A.  Personally  as  a  victim  or  a  litigant. 

Q.  You  have  considerable  feeling  with  respect  to  some 
of  the  parties  ? 

A.  Not  very  much.  I  have  not  manifeiited  much  feel- 
ing. Mr.  Burr  and  I  have  been  good  friends  so  far  as  I 
know.     So  has  Mr.  Wheeler. 

Q.  I  see  by  the  petition  Arbuckle  is  owner  of  these  four 
lots:  9,  10,  U,  and  12,  in  block  33,  and  lot  10  in  block 
45;  do  you  own  10  in  45? 

A.  No,  sir;  not  that  I  know  of. 

Q.  But  you  did  own,  at  the  commencement  of  this  suit, 
these  four  lots  alleged  to  be  in  the  name  of  Arbuckle? 

A.  That  is  what  my  deeds  say. 

Q.  At  the  time  of  the  commencement  of  this  suit  Ar- 
buckle had  no  interest  in  these  four  lots? 
13 
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A.  I  think  he  had  not.  I  don't  know  how  he  comes  to 
be  made  a  party,  nor  anything  about  it.  I  have  never 
Hpoken  to  him  on  the  subject,  and  did  not  discover  it  till 
the  other  day  when  I  came  into  court ;  I  looked  over  the 
record  and  found  they  had  got  my  lots  misdescribed. 

Q.  Instead  of  your  lots  being  misdescribed,  they  had 
got  your  lots  in  the  name  of  Arbuckle? 

A.  Yes,  sir. 

Q.  Arbuckle's  lots  described  your  lots? 

A.  Yes;  they  should  have  put  the^  as  being  owned  by 
mo  instead  of  Arbuckle. 

Q.  You,  I  think,  testified  that  you  never  reconveyed  the 
lots  to  Mr.  Arbuckle? 

A.  No,  nor  anyone  else.  I  have  held  them  since  I  took 
them. 

Q.  Stood  right  by  them  ? 

A.  Yes,  sir ;  and  intend  to  till  the  last  moment.  If  I 
have  to  surrender  them,  I  will  gracefully.  When  Mr. 
Burr  asked  me  for  an  affidavit,  I  did  not  know  of  the 
commencement  of  the  suit,  and  I  promised  to  give  him 
one  to  the  effect  that  I  had  not  authorized  the  commence- 
ment of  this  suit.     I  did  not  know  of  it  at  the  time. 

We  also  quote  the  following  from  the  examination-in- 
chief  when  recalled : 

Q.  Mr.  Burr  put  in  your  affidavit.  Have  you  seen 
that? 

A.  Yes,  sir. 

Q.  State  the  circumstances  under  which  it  was  given 

A.  On  the  31st  day  of  January,  1882,  he  came  to  my 
office  and  asked  me  if  I  had  sued  him.  I  told  him  I  had 
not.  Well,  he  said,  are  you  willing  to  make  an  affidavit 
to  that  effect?  I  thought  for  a  moment — I  did  not  know 
what  he  was  driving  at — and  I  finally  said.  Yes,  I  will  make 
a  statement  under  o^th,  if  you  wish  me  to,  that  I  have  not 
sued  you.  He  then  pulled  out  an  affidavit,  or  told  me  he 
would  procure  one,  I  would  not  say  which  it  was.     Any- 
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way  it  is  31st  there,  and  it  might  have  been  a  day  or  two 
before  that^  but  on  the  31st  I  signed  an  affidavit  to  that 
effect.  He  talked  to  me  to  some  extent  about  it,  and  then 
he  told  me  the  nature  of  the  suit.  He  said  that  I  was  one 
of  the  plaintiffs  against  him  and  Wheeler.  I  said  I  never 
authorized  anyone  to  sue  him  nor  Wheeler  for  me;  and 
very  shortly  after,  as  it  appears  from  the  affidavit — I  don't 
remember  just  where  I  signed  it,  but  it  seems  that  Mr. 
Guy  A.  Brown  was  the  notary — I  have  no  recollection  of 
signing  it  before  Mr.  Brown,  but  it  seems  he  was  the 
notary — it  is  more  than  likely  I  did.  Possibly  I  was  up 
at  the  library,  and  it  was  brought  to  me  while  there,  and 
I  signed  it.  It  simply  stated  at  that  time  a  fact:  I  had 
not  sued  Mr.  Burr  nor  Wheeler,  nor  had  I  authorized 
anyone  at  that  time  to  bring  suit  for  me,  and  it  was  some- 
what of  a  mystery  to  me  just  how  it  came  about.  A  few 
days  after  I  investigated  the  matter  a  little  further,  and 
found  that  a  great  number  of  plaintiffs  had  united  in  an 
equity  suit,  to  quiet  title  to  property,  and  I  was  made  a 
party  to  it  without  my  consent.  I  found  out  the  circum- 
^itances,  how  the  suit  came  to  be  brought,  and  all  about  it, 
which  I  did  not  know  at  the  lime  I  signed  the  affidavit. 
I  never  authorized  Mr.  L.  C.  Burr  to  file  any  affidavit  for 
me,  nor  did  he  say  that  he  wanted  to  file  it,  nor  was  Mr. 
Burr  authorized  to  act  for  me  as  an  attorney  that  I  know 
of  in  this  suit.  I  know  that  he  never  was,  and  after  I 
found  out  the  nature  of  this  case,  and  that  it  was  important 
for  all  to  sue  in  one,  I  said  that  it  was  all  right,  that  it 
might  go  on. 

Q.  Was  there  ever  any  step  taken  to  dismiss  you  from 
the  case? 

A.  No,  sir;  I  have  never  been  dismissed  from  the  case. 
I  am  still  in  it  as  it  appeal's  both  here  and  at  Omaha. 

Q.  If  there  is  anything  else  you  may  state. 

A.  I  may  state  this [Bubr:   I  object,   unless   he 

anks  some  question  that  we  may  know  what  it  is.] 
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Q.  By  Sawyer:  State  if  Burr,  in  speaking  of  this 
matter — what  he  said  about  bringing  an  action  against 
these  parties  in  Dawson's  addition  to  South  Lincoln. 

A.  He  stated  to  me — [Burr:  Object,  as  incompetent, 
irrelevant,  and  immaterial.  Objection  overruled.] — A. 
continued. — a  number  of  times  that  he  had  no  intention 
whatever  to  prosecute  those  people  who  were  located  in 
South  Lincoln,  or  Dawson's  addition  to  South  Lincoln.  It 
was  not  his  intention  to  molest  them  out  there,  though  he 
did  not  make  me  any  promises.  I  did  not  ask  for  any. 
I  simply  stated  that  it  was  a  fact,  gave  it  after.  I  will  state, 
three  days  after  the  suit  commenced  I  knew  nothing  ex- 
cept what  Burr  told  me,  and  I  signed  the  affidavit.  The 
suit  was  commenced  the  27th  day  of  January,  and  the  affi- 
davit shows  I  signed  it  on  the  31st  day  of  January. 

There  is  no  doubt  but  that  the  decree  retaining  Mr. 
Sawyer  as  a  party  was  right,  and  it  will  not  be  molested. 

Although  Lorenzo  Assniesson's  name  does  not  appear 
in  the  petition  as  the  owner  of  any  of  the  property  de- 
scribed therein,  yet  it  appears  that  on  the  30th  day  of  Jan- 
uary, 1882,  lie  made  an  affidavit  similar  to  the  one  above 
copied,  which  was  filed  on  the  20th  day  of  the  following 
February.  We  are  unable  to  find  anything  in  the  bill  of 
exceptions  which  could  be  construed  into  a  subsequent  rat- 
ification of  the  institution  of  the  suit.  Neither  are  we  able 
to  find  any  proof  of  title  in  him  to  any  of  the  property 
described  in  the  petition.  The  same  rule  must  be  applied 
to  his  case  as  to  Farmer,  and  the  decree  reversed  and  the 
action  dismissed  as  to  him.  The  same  is  true  as  to  Han- 
nah Selwood. 

W.  H.  Rundell  appeared  on  the  trial  as  plaintifi^  and 
testified  in  his  own  behalf  upon  the  merits  of  the  case ;  and 
upon  rebuttal  as  to  the  signing  of  the  affidavit  as  follows: 

Q.  Do  you  kuow  anything  about  a  paper  Mr.  Burr  pre- 
sented to  you? 

A.  Yes,  I  signed  a  paper. 
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Q.  Did  you  know  wliat  the  paper  contained  at  that 
time? 

A.  No,  sir. 

Q.  Do  you  know  the  circumstances  under  which  you 
signed  it,  and  where  you  signed  it? 

A.  He  came  to  my  house  and  wanted  to  know  if  I  liad 
lawcd  him.  I  said  no,  not  that  I  know.  He  took  a 
paper  out  of  his  pocket  *  *  *  no,  he  said  ray  name 
was  on  the  list  with  the  rest.  I  said  *  *  *  j  don't 
know  nothing  about  it.  Then  he  took  a  paper  out  of  his 
pocket  and  asked  me  whether  I  would  sign  it  or  not.  I 
thought  it  was  all  right,  and  signed  it. 

Q,.  Do  you  know  whether  that  authorized  the  dismissal 
of  the  suit  or  not?  [Burr  objected,  as  leading  and  incom- 
petent.    Overruled  and  exception.] 

A.  Xo,  sir;  dismiss  nothing. 

Q.  Did  he  say  anything  about  its  effect  on  your  prop- 
erty? [Burr  objected,  as  leading.  Overruled  and  excep- 
tion.] 

A.  He  said  now  he  would  not  trouble  us  at  all.  He 
asked  what  the  property  was.  I  told  him.  We  then 
talked  it  over.  He  said,  "I  will  never  trouble  you  at  all ; 
it  is  not  this  property  I  am  after,  it  is  the  town.  We 
shall  never  trouble  this  pro^jerty  out  there." 

He  clearly  ratified  the  institution  of  the  suit,  and  tlie 
decree  as  to  him  must  stand. 

An  affidavit  purporting  to  have  been  made  by  Helen 
Weber  was  filed,  but  which,  it  is  said  by  her  husband  in 
his  testimony,  was  not  sworn  to.  This,  however,  is  not 
deemed  important,  as,  in  our  view,  the  jurat  adds  little  if 
anything  to  the  statements  contained  in  the  writing.  It  is 
amply  sliown  that  after  tlie  paper  was  signed  the  imsband, 
as  agent  of  Mrs.  Weber  saw,  and  retained  counsel  to  i)ros- 
ecute  the  case,  and  took  an  active  part  himself  througliout 
its  i>endency,  taking  the  witness  stand,  and  testifying  to 
material  facts  upon  the  merits  of  the  case,  as  well  as  the 
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fact  of  the  execution  of  the  paper  referred  to.  So  far  as 
this  feature  of  the  case  is  concerned,  the  decree  of  the  dis- 
trict court  was  correct. 

J.  P.  Chipman,  referred  to  in  appellants'  brief,  is  doubt- 
less the  same  person  referred  to  in  appellees'  brief  as  Jesse 
P.  Chapman,  who,  it  is  conceded,  is  not  a  proper  plaintiff, 
and  will  be  so  treated.  The  same  disposition  will  be  made 
of  M.  B.  Cheney,  and  J.  St.  Louis  (Lancto). 

The  petition  was  filed  January  22,  1882,  in  which  it 
was  alleged  that  Thomas  R.  Clark  was  the  owner  of  lot 
2,  block  33,  Dawson's  addition  to  South  Lincoln,  and  in 
which  he  also  appears  as  plaintiff.  On  the  25th  day  of 
February,  1887,  he,  with  his  wife,  Annie  Clark,  conveyed 
the  property  to  defendant,  Ezekiel  Giles,  for  the  consider- 
ation of  $325.  It  was  alleged  in  the  answer  filed  July  6, 
1887,  that  defendant  and  Clark  had  compromised,  and  set- 
tled their  differences  and  that  he,  Clark,  had  conveyed  the 
property  in  dispute  to  Giles.  We  are  unable  to  find  any 
evidence  that  Clark  took  any  part  in  the  trial,  or  had  any 
interest  therein.  As  the  deed  was  introduced  in  evidence, 
its  validity  not  l)eing  questioned,  we  must  presume  that  the 
whole  matter  between  him  and  defendant  had  been  ad- 
justed to  his  satisfaction.  The  decree  as  to  him  will  there- 
fore be  set  aside. 

The  decree  of  the  district  court  in  favor  of  V.  E.  Farmer, 
Henry  Childer,  Lorenaso  Assmesson,  J.  P.  Chipman,  M. 
B.  Cheney,  J.  St.  Tjouis  (Lancto),  and  Thos.  R.  Clark  is 
set  aside  and  the  cause  as  to  them  is  dismissed.  As  to  the 
remaining  plaintiffs,  the  order  of  this  court  made  on  the 
former  hearing  affirming  the  decree  of  the  district  court 
will  stand  as  then  made. 

Judgment  accokdingly. 
The  other  Judges  concur. 
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C.  AuLTMAN  <fe  Co.  V.  Henry  Trout. 
[Filed  July  11, 1889.] 

1.  Verdict.  The  evidence  exmrnined,  and  held^  to  sustain  the  ver- 
dict. 

2  InstrnctioilS  given  and  refused,  the  giving  and  refusal  of  whicit 
are  complained  of,  examined,  and  keld^  properly  given,  and  re- 
fused. 

Error  to  the  district  court  for  Hamilton  oouuty.  Tricnl 
below  before  NoRVAL  J. 

Agee  <t  Stevenson,  for  plaintiff  in  error,  cited :  Nwhols 
r.  Knowles,  18  N.  W.  Rep.,  413;  Furnmux  v,  Esterly  et 
al,,  36  Kan.,  539;  Bomherger  v.  Griener,  18  Iowa,  477; 
Dacus  r.  Robinson,  25  N.  W.  Rep.,  280;  NichoU  v.  Hall, 
4  Neb.,  210;  Acker  v.  Kimmie,  37  Kan.,  276. 

R.  (?.  Brown,  for  defendant  in  error,  cited :  Safubn'ch 
Mfg.  Co.,  V.  Fem^,  22  Neb.,  53;  Cobbey  r.  Knapp,  23 
Id.,  579;  McBride  v.  Ins,  Co.,  30  Wis.,  568;  Shafrr  r. 
Phoenix  Ins,  Co,,  53  Id.,  361 ;  Fird  Xational  Bank  v. 
Erickson,  20  Neb.,  580-586. 

Conn,  J. 

This  canjsc  is  brought  to  this  court  on  error  from  the 
district  court  of  Hamilton  county.  The  plaintiff,  below, 
alleges  that  it  is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Ohio;  that  on  August  5,  1887,  it 
sold  and  delivered  to  defendant  at  Aurora,  Nebraska,  one 
No.  9  New  Model  thresher,  with  trucks  and  stacker,  also, 
one  flax  riddle,  and  one  timothy  sieve,  for  which  the 
defendant  agreed  to  pay  $450,  and  the  freight  and  charges 
on  the  machinery  from  Canton,  Ohio,  to  Aurora,  Ne- 
braska, which  amounted  to  |51  at  the  time  of  delivery. 
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to-wit:  $51,  cash  for  freight;  $125  in  one  Minnesota  Chief 
separator,  to  be  delivered  to  A.  L.  Bishop,  plaintiff's  agent, 
and  the  remainder  in  three  promisory  notes,  one  for  $110, 
with  interest  from  date,  payable  October  1,  1887 ;  the  sec- 
ond for  the  same  amount,  with  like  interest,  payable  Octo- 
ber 1, 1888,  and  the  third  for  $105,  with  like  interest,  pay- 
able October  1,  1889;  that  after  receiving  said  machinery 
from  the  plaintiff  the  defendant  refused  to  pay  said  freight, 
and  refused  to  deliver  said  separator  to  the  plaintiff,  or  to 
his  agent,  and  refused,  and  still  refuses,  to  give  his  notes 
for  the  2)urchase  of  the  machinery,  or  for  any  part  thereof; 
and  refuses  to  make  any  settlement  for  the  same,  to  the 
damage  of  the  plaintiff  $503.30. 

The  defendant  answered,  denying  that  he  owed  the 
plaintiff  said  sum,  or  any  part  thereof;  and  denied  buying 
the  property  describe<l,  in  the  way  and  manner  alleged ; 
but  set  up  that  on  August  5,  1887,  he  obtained  the  prop- 
erty, on  trial,  with  the  understanding  and  agreement  that 
if  the  machinery  failed  to  do  good  and  satisfactory  work, 
it  was  to  be  returned  to  the  plaintiff's  agent;  and  that  the 
same  was  by  the  plaintiff  warranted  to  be  of  good  material, 
and,  with  proi>er  use  and  management,  to  do  good  work  in 
threshing  all  kinds  of  grain  and  flaxseed,  and  that  upon 
a  careful,  competent  trial  the  machinery  was  found  to  he 
so  imperfect  and  defective  in  its  construction  and  operation 
that  with  proper  care  and  management  it  could  not  be  made 
to  clean  grain  and  flaxseed  in  a  fair  and  projier  manner, 
and  was  entirely  unfit  for  the  purpose  for  which  it  was 
constructed,  and  delivered  to  defendant ;  that  on  August 
6,  1887,  the  plaintiff  was  duly  notified  of  the  defective 
and  worthless  condition  of  the  machinery,  and  requested 
to  replace  it  with  good  machinery,  or  to  correct,  I'epair,  and 
operate  the  machinery  obtained  from  him,  which  request 
he  failed  and  neglected  to  comj^ly  with ;  and  that  on 
September  1,  1887,  being  unable  to  use  and  ojierate  the 
machinery  on  account  of  its  defective  condition,  and  the 
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plaintiff  failing  and  neglecting  to  repair  the  same,  as  it  had 
agreed  to  do,  defendant  returned  the  same  to  the  plaintiff's 
agent  in  Aurora.  The  defendant  further  sets  up,  that  the 
plaintiff  is  justly  indebted  to  him  in  $200  for  loss  of  time, 
aad  for  labor  and  expense  incurred  in  and  about  the  defec- 
tive and  worthless  machinery  so  obtained  from  the  plaint- 
iff; and  prays  judgment,  etc. 

The  plaintiff's  reply  admits  that  the  defendant  took  the 
said  machine  to  Aurora,  Nebraska,  September  1, 1887,  and 
offered  to  return  the  same  to  the  plaintiff's  agent,  who 
refused  to  accept  the  same,  and  that  said  machinery,  or  any 
part  thereof,  has  never  been  returned  to  the  plaintiff;  and 
the  plaintiff  denies  every  allegation  in  the  second  and  third 
defense  of  defendant  not  hereinbefore  expressly  admitted. 

There  was  a  trial  to  a  jury  with  findings  and  verdict  for 
the  defendant ;  and  the  plaintiff's  motion  for  a  new  trial 
liaving  been  heard  and  overruled,  judgment  was  entered 
on  the  verdict  for  the  defendant's  costs  taxed  at  $77.68. 

The  plaintiff  assigns  the  following  errors  in  the  record 
and  proceedings  of  the  court  below  for  review  in  this 
court: 

1.  The  verdict  is  contrary  to  the  weight  of  evidence. 

2.  It  is  contrary  to  law. 

3.  The  court  erred  in  giving  instructions  Nos.  3  and  4. 

4.  In  refusing  to  give  instruction  No.  2  asked  by 
plaintiff. 

5.  In  admitting  testimony  objected  to  by  plaintiff,  and 
in  excluding  testimony  offered  by  plaintiff,  and  duly  ex- 
cepted to. 

6.  Errors  of  law  at  the  trial,  and  duly  excepted  to. 

7.  In  overruling  the  motion  for  a  new  trial. 

8.  The  verdict  and  judgment  were  for  the  wrong  party. 
Upon  the  trial  the  plaintiff  called  A.  L.  Bishop,  who 

testified  that  he  was  engaged  in  machinery  busines.s  at 
Aurora  as  local  agent  for  C.  Aultman  &  Co.,  plaintiffs; 
that  the  defendant  called  on  him  at  his  place  of  business. 
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and  was  looking  for  a  machine^  and  wanted  to  know  how 
witness  would  sell  it,  and  whether  witness  would  trade  it 
for  an  old  machine.  Witness  told  him  that  he  would^  and 
that  he  would  go  down  in  a  few  days  and  see  what  he  had ; 
witness  went  to  defendant's  place,  and  saw  him,  but  they 
could  not  make  any  terms.  In  two,  three,  or  four  days 
thereafter  defendant  came  back,  and  they  made  a  bargain 
for  a  thresher;  this  was  about  the  25th  day  of  July, 
1887.  Witness  took  his  order  for  the  thresher.  The 
duplicate  of  this  order,  signed  by  witness  as  agent  for  the 
plaintiff',  and  by  the  defendant,  the  witness  presented  and 
identified,  which  was  received  in  evidence,  and  which  I 
here  copy : 

"Warranty. — The  above  machinery  to  be  warranted 
to  be  of  good  material,  and,  with  proper  use  and  manage- 
ment, to  do  as  good  work  as  any  other  of  its  size,  made 
for  the  same  purpose,  in  the  United  States.  If,  inside  of 
five  days  from  the  day  of  its  first  use,  the  said  machinery 
shall  fail  to  fill  said  warranty,  written  notice  shall  be 
given  to  C.  Aultraan  &  Co.,  and  also  to  the  local  agent 
from  whom  the  same  was  purchased,  stating  wherein  it 
fails  to  fill  the  warranty,  and  a  reasonable  time  allowed 
them  to  get  to  the  machine  and  remedy  the  defect,  if  any 
there  be  (if  it  be  of  such  nature  that  a  remedy  cannot  be 
suggested  by  letter),  the  undersigned  rendering  necessary 
and  friendly  assistance.  If  the  machinery  cannot  be  made 
to  fill  the  warranty,  that  part  which  fails  shall  be  re- 
turned by  the  undersigned  to  the  place  where  received,  and 
another  furnished  which  shall  perform  the  work,  or  the 
money  and  notes  which  shall  have  ueen  given  for  same  to 
be  returned,  and  no  further  claim  to  be  made  on  C.  Ault- 
man  &  Co.  It  is  further  mutually  understood  and  agreed 
that  the  use  of  said  machinery  after  the  expiration  of  the 
time  named  in  the  above  warranty  shall  be  evidence  of 
the  fulfillment  of  the  warranty,  and  full  satisfaction  of 
the  undersigned,  who  agrees  thereafter  to  make  no  other 
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claim  on  C.  Aultman  &  Co.  And  further,  that  if  the 
above  machinery,  or  any  part  thereof,  is  delivered  to  the 
undersigned  before  settlement  is  made  for  same  as  herein 
agreed^  or  any  alteration  or  erasures  are  made  in  the  above 
warranty  or  in  this  special  understanding  or  agreement, 
the  undersigned  waives  all  claims  under  this  warranty.  It 
is  expressly  understood  that  all  agreements  appertaining 
to  this  order  are  included  in  the  above." 

The  witness  proceeds  to  state  that  the  defendant  took  the 
duplicate,  and  witness  sent  the  original  to  the  company  at 
Council  Bluffs,  to  forward  the  machine;  that  witness  was 
to  take  the  old  machine  as  part  payment  at  the  price  of 
$125;  that  the  machine  came  and  was  delivered  to  defendant 
on  Auguit  3,  1887;  that  defendant  came  up  and  took  the 
machine  home  with  him,  and  witness  sent  out  two  men, 
Preston  and  Pike,  to  set  it  up ;  that  Pike  was  the  cxjwrt 
to  start  it ;  that  the  defendant  has  never  jjaid  for  the  ma- 
chine, nor  any  portion  of  the  price,  and  has  never  doliverod 
the  old  machine  in  part  payment;  that  witness  has  called 
upon  him  to  deliver  the  old  one,  and  settle  up  the  balance 
for  the  new  machine,  which  he  has  never  done.  On  cross- 
examination  the  witness  said  that  he  went  down  there  to 
attempt  to  fix  the  machine  on  or  about  the  23d  or  24th 
days  of  August.  In  answer  to  defendant's  counsel,  as  to 
whether  the  notes  were  given  at  the  time  the  machine  came, 
he  said  they  were  not. 
Q.  What  was  the  reason? 
A.  The  defendant  wanted  to  take  the  machine  out  an<I 

try  it  the  next  day  and  see  how  it  run. 
Q.  You  consented  for  him  to  take  the  machine,  and  have 

a  tri^l  in  that  way  ? 
A.  In  that  way,  yes,  sir. 
Q.  When  did  he  return  the  machine?     [Objected  to  by 

plaintiff,    as  not  proper,    and  ohjcn'tion  sii-tainecl    by   the 

court.] 
The  case  on  the  part  of  plaintiff  being  closed,  the  de- 
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fendant  was  sworn  as  a  witness  in  his  own  behalf^  and 
stated  that  the  signature  to  the  plaintiff's  ^^Exhibit  A/'  set 
forth^  was  his ;  that  it  was  given  to  him  by  A.  L.  Bishop ; 
that  he  took  a  threshing  machine  from  Bishop;  that  the 
price  was  $325 ;  that  the  plaintiff,  as  represented  by  Bishop, 
was  to  take  an  old  threshing  machine  in  part  payment.  In 
answer  to  the  question,  ''How  much  was  you  allowed  for 
the  old  threshing  machine?"  he  answered:  "  Well,  it  was 
nothing  said,  but  just  as  we  make  the  bargain  with  him, 
he  tell  me  when  I  can  get  $40  for  that  machine,  to  let  him 
have  it  up  here," 

By  counsel : 

Q.  At  the  time  you  gave  this  contract  did  you  read  it 
over  ? 

A.  No;  I  cannot  English  read  at  all;  I  cannot  much 
talk  English. 

Q.  You  could  not  read  the  contract? 

A.  No. 

Q.  Did  Mr.  Bishop  read  it  over  to  you  ? 

A.  Well,  he  read  it.  I  don't  know  what  he  read ;  I  can't 
verstehen,  I  can't  read  any  English.  I  don't  know  what  he 
read. 

Q.  You  don't  know  then  whether  he  read  this  contraoi 
over  to  you  or  not,  do  you  ? 

A.  No,  sir;  I  don't  know  that. 

Defendant  further  testified  that  the  machine  was  set  up 
on  hi3  place,  on  the  4th  of  August,  by  two  men,  agents  of 
the  plaintiff,  whose  names  he  does  not  state;  that  when  he- 
set  it  up  he  said  there  was  something  broken  in  the  ma- 
chine, and  he  had  to  go  home  the  next  day. 

As  near  as  I  can  understand,  from  the  broken  and  im- 
perfect English  of  the  witness,  which  seems  to  have  been 
taken  down  verbatim  by  the  reporter,  he  states  that  there 
was  something  broken  in  the  machine  at  the  time  he  got  it, 
or  was  broken  on  the  way  from  Aurora  to  his  farm,  which 
the  agent  had  to  go  back  to  Aurora  to  have  supplied,  and 
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returned  again  on  the  5th  of  August ;  that  on  his  return 
they  fixed  something  in  the  machine,  when  they  undertook 
to  run  it;  that  he  then  stated  to  the  agent  that  it  looked 
like  tlie  machine  woukl  not  run,  whereupon  the  agent  said 
that  he  would  oome  back  in  about  three  days,  that  he  could 
not  tell  then  whether  the  machine  was  all  right  or  not,  but 
when  he  got  back,  and  got  all  that  belonged  to  the  machine, 
that  it  would  then  go,  and  then  defendant  might  pay  for  it; 
that  defendant  told  the  agent  he  didn't  like  to  pay  until  the 
machine  would  do  better  than  it  then  did ;  that  if  it  did  do 
better  he  would  keep  it ;  that  they  threshed  all  that  after- 
noon and  succeeded  in  only  threshing  out  eight  bushels  of 
flax;  that  the  agent  never  came  back  at  all.     The  witness 
proceeded  to  explain,  in  his  way  and  language,  the  respects 
in  which  the  machine  w^ould  not  run,  and  to  give  reasons 
therefor,  which  were  doubtless  understood  by  thejury,  at 
the  trial,  but  are  deemed  unnecessary  to  repeat  here.     Tiie 
conclusions  of  it  were  that  the  machine  would  not  elevate; 
that  after  trying  to  run  it  for  some  time,  probably  to  the 
6th  of  August,  defendant  and  his  wife  went  to  Aurora,  and 
to  Bishop,  the  agent, and  notified  him  that  the  machine  did 
not  run  well ;  that  the  elevator  stopped ;  that  he  would  have 
to  fix  it  and  make  it  run  better,  and  that  Bishop  replied,  in 
words  that  I  understand  to  mean,  that  they  must  have  a 
man  from  the  factory  to  put  it  in  order ;  that  he  told  Bishop 
he  was  to  have  five  days  to  write,  and  that  the  five  days 
were  pretty  soon  up ;  that  Bishop  replied  to  the  eficct  that 
five  days  would  expire  too  soon ;  that  a  man  would  be  out 
from  the  factory,  and  that  it  would  take  more  than  five  days 
to  pot  the  machine  in  order  and  properly  test  it;  that  he 
returned  home  that  day  and  continued  his  efforts  to  run 
the  machine,  but  without  satisfaction  or  success. 

On  Thursday,  but  whether  the  next  Thursday  after  the 
last  interview  between  defendant  and  Bishop,  which  was 
on  Monday  morning,  does  not  appear,  but  probably  it  was, 
the  defendant  undertook  to  do  threshing  for  one  Rich, who 
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being  dissatisfied  with  tbe  work  of  the  machine,  compelled 
him  to  stop,  after  which  the  defcudaut  drove  immediately 
to  Aurora,  called  on  Bishop,  informed  him  that  the  eleva- 
tor stopped,  and  would  not  clean  the  grain  and  the  flax 
any  better,  demanded  of  him  to  go  and  fix  the  machine, 
and  if  not,  that  he  would  not  pay  for  it;  that  Bishop  re- 
plied either  that  he  had  sent  or  would  send — it  is  not  easy 
to  understand  the  exact  meaning  of  the  witness — by  tele- 
graph, "  so  that  there  comes  a  fellow  out  of  the  factory 
for  to  fix  the  machine ;"  that  Rich  having  refused  to  let  him 
thresh  his  grain,  defendant  had  taken  the  machine  back  to 
his  own  place,  and  the  company's  agent,  doubtless  the  same 
"  fellow  out  of  the  factory,"  came,  four  or  five  days  after- 
wards, for  the  purpose  of  fixing  the  machine ;  that  the 
agent  tightened  the  belts,  and  broke  one  of  the  castings, 
telling  defendant  that  the  casting  wasn't  of  much  account, 
and  he  would  send  him  another  one  —  "he  tightened  the 
belts  awful  tight,  and  the  elevator  he  stopped,  and  break 
some  laths  off,"  are  the  expressions  of  the  defendant :  that 
the  agent  stayed  a  couple  of  hours ;  that  after  the  agent  went 
away  defendant  tried  for  fourorfive  days  to  run  the  machine, 
but  witiiout  better  success  than  before  the  agent  attended 
to  it.  At  the  expiration  of  four  or  five  days,  instead  of 
that  agent  continuing.  Bishop  came  out  there, "  and  another 
fellow,  yet,"  and  tried  to  fix  the  machine,  bringing  a  cast- 
ing to  replace  the  one  that  the  other  agent  broke,  and 
bringing  along  some  laths  for  the  elevator,  and,  for  about 
two  hours  "  they  made  the  machine  thresh  middling  good," 
but  after  an  hour  and  a  half,  or  two  hours,  they  broke  five 
laths,  or  slats,  out  of  the  elevator ;  they  tried  to  run  it, 
that  day,  till  night,  when  they  stopped,  and  took  the  ma- 
chine to  the  house,  and  took  the  elevator  out. 

On  Friday,  defendant  went  to  Aurora,  "  and  take  him 
along  here,"  whether  the  whole  machine,  the  elevator  alone, 
or  otherwise,  is  not  expressed,  and  told  Bishop  that  he  did 
not  like  the  way  the  machine  worked,  as  he  himself  knew 
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that  it  was  not  good,  and  he  wouldn't  pay  for  it ;  that 
Bishop  told  him  he  would  oome  over  next  Monday  and 
try  the  machine ;  also  told  him  "  you  try  the  machine 
one  way,  and  another,  and  you  not  get  the  machine  to  run, 
then  you  not  have  to  keep  it;  and  if  you  make  him  run 
you  have  to  take  him  ;"  witness  "told  him  all  right;"  then 
Monday,  Bishop  did  not  come;  defendant  waited  a  week, 
and  on  the  next  Saturday  went  again  to  Bishop,  and 
asked  him,  "  How  is  this,  Mr.  Bishop,  with  that  elevator, 
you  not  have  him  ?  Well,  he  tell  me  he  take  the  elevator 
out  Monday,  and  he  take  him  out  by  another  fellow,  if  he 
could.  I  ask  him  if  he  fix  the  elevator,  and  he  tell  me, 
yes,  he  fix  him  ;  I  tell  him  if  you  not  come  any  more,  that 
is  more  than  I  stand,  I  bring  your  machine  over  here  ;  he 
tell  me,  you  wait  a  week,  you  wait  a  little,  I  come  over 
next  Monday  and  fill  out  ray  contract  better." 

The  witness  further  stated  that  Bishop  did  not  come  out 
on  Monday,  but  on  Wednesday,  following,  when  he  was 
absent,  and  brought  the  elevator,  put  it  on  the  machine, 
put  in  some  slats,  and  went  away  and  left  it.  The  de- 
fendant then  took  the  machine  to  Aurora  and  delivered  it 
to  Bishop.  This  he  says  was  on  the  17th  or  18th  of  Au- 
gust, and  he  testified  further  that  he  did  not  notify  the 
plaintiffs  directly  of  the  failure  of  the  machine  to  work 
within  five  days  after  he  first  attempted  to  run  it ;  and 
that  the  reason  why  he  did  not,  was,  that  Bishop  the 
agent,  told  him,  as  before  stated,  during  the  five  days,  that 
he  would  telegraph  for  him,  and  do  everything  in  that  re- 
spect which  was  necessary  for  him  to  do ;  that  he  would 
tel^raph  to  the  factory,  which  the  defendant  understood  to 
be  all  that  he  was  required  to  do. 

Defendant  was  cross-examined  at  length  by  counsel  for 
the  plaintiff^  without  material  difference  in  the  substance  of 
his  testimony.  His  testimony  in  regard  to  the  manner  of 
the  running  and  insufficiency  of  the  threshing  machine,  and 
the  quality  of  the  work  it  did,  was  in  great  part  corrob- 
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orated  by  that  of  six  other  witnesses ;  that  portion  in  regard 
to  calling  on  the  agent,  Bishop,  the  first  time,  and  the 
communications  which  passed  between  them,  by  the  testi- 
mony of  his  wife,  Elizabeth  Trout ;  and  in  respect  to  the 
return  of  the  machine  to  the  agency,  by  that  of  his  son, 
Henry  Trout,  jr. 

The  plaintiff  recalled  Bishop  in  rebuttal,  who  contra- 
dicted most  of  the  evidence  of  the  defendant,  and  also 
called^  and  examined,  six  additional  witnesses,  whose  testi- 
mony corroborated  that  of  Bishop  in  the  most  important 
particulars.  But  in  respect  to  the  running  of  the  machine 
and  the  quality  of  the  work  which  it  did,  there  is  pre- 
sented a  clear  case  of  conflicting  testimony,  and  whichever 
way  and  for  whichever  party  the  jury  may  have  found 
the  facts,  there  would  be  found  sufficient  evidence  to  sus- 
tain their  verdict. 

There  was  a  departure  from  the  t^rnis  of  the  order,  war- 
ranty, or  contract,  whichever  it  may  be  called,  at  the  in- 
ception of  the  transaction  ;  and  it  appears  to  me,  from  the 
examination  of  both  parties,  that  it  was  not  a  sale  within 
the  terms  of  the  contract.  By  its  terms,  the  delivery  of 
the  threshing  macliineto  the  defendant,  before  a  settlement 
was  made,  is  declared  to  be  a  waiver  of  all  claims  under 
the  warranty,  and  yet,  by  his  own  testimony,  the  agent  of 
plaintiff,  through  whom  the  contract  was  made,  consented 
tiiat  defendant  should  take  the  machine  out  and  try  it, 
and  see  how  it  would  run,  without  having  executed  the 
notes,  or  paying  the  freight,  or  delivering  the  old  thresher, 
which  was  to  be  taken  in  part  payment. 

I  do  not  think  that  any  court,  considering  the  lack  of 
defendant's  ability  to  understand  the  English  language, 
and  to  read  the  contract  itself,  and  considering  the  superior 
intelligence  and  business  capacity  of  the  agent,  would  hold 
the  defendant  to  the  strict  letter  of  the  contract,  under  these 
circumstances.  And  even  had  the  defendant  been  capable 
to  read  and  understand  it,  the  contract  nowhere  gave  the 
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residenoe^  or  postal  address,  of  the  plaintiff,  by  which  no- 
tice might  be  sent  him. 

It  appears  from  the  evidence,  that  the  general  agents  of 
the  plaintiff,  to  whom  the  local  agent,  Bishop,  was  no 
doubt  primarily  responsible,  resided  and  kept  their  busi- 
ness office  at  Coundi  Bluffs,  Iowa,  something  more  than 
100  miles  distant  from  the  defendant,  while,  as  is  claimed, 
the  plaintiff  resides  and  carries  on  his  business  at  Canton, 
Ohio,  nearly  a  thousand  miles  away.     There  can  be  no 
doubt,  from  the  testimony  which  was  accepted  by  the  jury, 
that  within  less  than  five  days  from  the  commencement  of 
the  defendant's  effort  to  run  the  threshing  machine  he  ap- 
plied to  the  local  agent  and  notified  him  that  the  machine 
did  not  operate  satisfactorily,  and  required  him  to  put  it 
in  order,  to  make  it  run  in  accordance  with  the  terms  of 
the  warranty ;  that  the  local  agent  then  promised  him  to 
write  to  the  general  agency  at  Council  Bluffs,  and  have  an 
expert,  in  the  plaintiff's  employment,  sent  on  to  remedy 
the  defects  complained  of.     It  should  have  been  stated  that 
when  Bishop,  the  local  agent,  allowed  the  defendant  to 
take  away  the  machine  and  try  it,  outside  of  tlie  terms  of 
the  written  contract,  he  also,  outside  of  those  terms,  sent 
a  local  expert  machinist  with  him  to  set  it  up,  complete  for 
running,  but,  as  it  appears,  without  much  success.     It  will 
be  observed  that  upon  Bishop,  the  local  agent,  telegraph- 
ing the  general  agent  at  Council  Bluffs,  in  accordance  with 
his  promise  to  defendant,  the  expert  machinist  in  the  em- 
ployment of  the  plaintiff  was  absent  on  similar  business  in  a 
distant  county  of  the  state,  so  that  considerably  more  than 
five  days  had  elapsed  before  it  was  possible  for  him  to  reach 
Hamilton  county,  or  the  place  of  residence  of  the  defend- 
ant; but  this  expert,  F.  E.  English,  finally  did  appear, 
and  worked  on  the  machine,  endeavoring  to  put  it  in  order 
and  make  it  run  satisfactorily  in  accordance  with  the  terms 
of  the  warranty. 
Upon  the  evidence  of  these  facts  the  court  gave  to  the 
14 
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jury  the  instructions  complained   of,  Nos.   3   and  4,  as 
follows : 

"  3.  You  are  instructed  that,  by  its  terms,  the  warranty 
provides  that  if  inside  of  five  days  from  the  day  of  the 
first  use  of  said  machine  it  shall  fail  to  fill  the  warranty, 
the  defendant  shall  give  written  notice  to  the  plaintiff 
and  to  the  local  agent  from  whom  the  machine  was  pur- 
chased, stating  wherein  it  fails  to  fill  the  warranty.  If 
you  find  that  the  defendant  within  five  days  after  starting 
said  machine  gave  the  local  agent  verbal  notice  stating 
wherein  he  claimed  the  machine  failed  to  fill  the  warranty, 
and  that  such  local  agent  notified  the  general  agent  of  plaint- 
iff to  send  an  expert  to  fix  or  adjust  said  machine  and  that 
said  general  agents  then  sent  an  expert  to  said  machine  to 
fix  and  adjust  it,  and  said  expert  did  attempt  to  adjust  the 
same  and  failed,  this  would  be  a  waiver  of  the  written  no- 
tice required  by  the  warranty, 

"  4.  If  you  find  from  the  evidence  that  the  machine,  with 
proper  use  and  management,  would  not  and  did  not  do  as 
good  work  as  any  other  machine  of  the  same  size,  and  you 
furtlicr  find  from  the  evidence  that  the  defendant  within 
Hwe  days  after  starting  said  machine  gave  the  local  agent 
verbal  notice  stating  wherein  he  claimed  the  machine  failed 
to  fill  the  warranty,  and  that  such  local  agent  notified  the 
general  agents  of  the  plaintiff  to  send  an  expert  to  fix  said 
machine  atid  that  said  general  agents  then  sent  an  expert 
to  said  machine  to  fix  and  adjust  it,  and  that  said  exi)ert 
attempted  to  adjust  the  same,  and  you  further  find  that 
said  expert  failed  to  adjust  the  same  so  as  to,  with  proper 
use  and  management,  do  as  good  work  as  any  other  machine 
of  the  same  size  in  the  same  kind  and  condition  of  grain, 
and  that  the  defendant  thereafter  within  a  reasonable 
time  returned  said  machine  to  the  plaintiff's  local  agent, 
then  your  verdict  should  be  for  the  defendant." 

And  the  court  refused  to  give  instruction  No.  2,  asked 
by  the  plaintiff, as  follows: 
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"  If  you  find  that  the  defendant  did  not  give  written  notice 
to  the  plaintiff  of  the  alleged  defects  in  the  machine,  within 
five  days  from  the  time  of  the  first  use  of  the  machine,  then 
you  must  find  for  the  plaintiff  and  assess  its  damages  at  the 
contract  price  of  the  machine  with  seven  per  cent  interest 
thereon  from  August  5, 1887." 

It  sufficiently  appears  from  the  testimony  of  Bishop 
and  English  on  the  part  of  plaintiff  that  it  had  a  gen- 
eral agency  at  Council  Bluffs  for  the  management  of  its 
business  in  this  state,  and  that  a  duty  of  said  agency  con- 
sisted in  the  employment  of  one  or  more  expert  maciiinists, 
experienced  in  the  running,  repairing,  and  adjusting  of  its 
machines,  and  that  it  was  the  special  business  of  the  expert, 
upon  the  agency  being  called  on  for  that  purpose,  to  attend 
upon  the  local  agency  in  order  to  remedy  defects  complained 
of  in  its  machines,  sold  at  the  local  agencies,  and  in  effect 
to  make  good  the  terms  of  its  warranty. 

It  is  obvious  that  had  the  defenddbt  written  to  the  plaint- 
iff at  Canton,  Ohio,  giving  notice  that  the  machine  bought 
of  local  agent  Bishop,  at  Aurora,  would  not  work,  the 
only  thing  the  plaintiff  would  have  done  would  have  been 
to  write  or  telegraph  to  its  general  agency  at  Council 
Bluffs  to  send  English,  or  other  expert,  to  Aurora,  Neb.,  to 
see  what  was  the  difficulty  with  the  defendant's  machine, 
and  to  remedy  any  defect  found  in  it.  Exactly  this  was 
done,  through  the  correspondence  of  the  local  agent,  and 
such  being  the  case,  to  now  hold  that  the  defendant  had 
forfeited  his  rights  under  the  warranty,  by  failing  to  do  the 
formal  and  supererogatory  act  of  writing  a  letter  to  the 
plaintiff,  to  an  address  probably  unknown,  to  request  some- 
thing already  being  done,  or  attempted  to  be  done,  through 
the  same  means,  to  be  provided  by  the  plaintiff  for  the  same 
purpose,  would  be  but  a  substitution  of  formalities  for 
practical  execution,  and  of  technicalities  for  business  sense. 

I  think  the  trial  court  took  the  correct  view  of  the  case, 
and  that  the  instructions  given  were  proper,  and  were  ap- 
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plicable  to  the  evidence  and  the  law  of  the  case.  The 
plaintiff's  instruction,  being  but  the  native  proposition  of 
those  given,  was  properly  refused  by  the  court.  The  errors 
assigned  as  to  the  admission  of  testimony  for  the  defend- 
ant, and  the  exclusion  of  that  offered  for  the  plaintiff,  and 
as  to  errors  of  law,  excepted  to  on  the  trial,  not  being 
argued  by  the  plaintiff  in  error,  will  not  be  further  con- 
sidered here. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibhed. 
The  other  Judges  concur. 


David  L.  Barlass  v.  John  Braash. 

[fAed  July  11, 1889.] 

1.  Affidavits  used  in  the  district  court  will  not  be  considered  in 

this  court  in  error  proceeding^,  unless  made  part  of  the  reoord» 
which  can  ordinarily  be  done  only  by  means  of  a  bill  of  excep- 
tions. {Walker  o.  Lutz,  14  Neb.,  274.) 

2.  Conversion :  Damages.    In  an  action  for  the  wrongful  taking 

and  conversion  of  goods,  the  fair  market  value  of  the  goods  at 
the  time  and  place  of  the  taking  is,  ordinarily,  the  true  meas- 
ure of  damages.  This  is  so  where  the  defendant  is  a  sheriff  and 
seeks  to  justify  the  taking  under  an  execution;  and  where  the 
good  faith  of  such  officer  is  undoubted. 

3.  An  Instruction  asked  for  by  defendant,  hdd,  properly  refused, 

as  not  applicable  to,  nor  based  upon,  the  evidence  in  the  case. 

4.  Evidence.    The  reception  in  evidence  of  the  replevin  bond  in 

another  action,  and  the  overruling  of  defendant's  objection  to 
*'  any  evidence  regarding  such  replevin  bond,"  held^  no  error. 

6. .     The  rejection  of  the  schedule  of  appraisement  of  the 

property  replevied  in  the  former  case,  as  well  as  of  oral  testi- 
mony of  the  value  of  said  goods  as  fixed  by  the  appraisers,, 
when  offered  in  evidence,  heldt  no  error. 

6.  The  damages  given  by  the  verdict  are  not  excessive. 
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Erbor  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslik,  J. 

W,  L.  MarahcUl,  and  Chpps  &  McOreary,  for  plaintiff  in 
error,  cited:  Blakedee  v.  Boasman,  43  Wis,,  116-128; 
Wells  on  Beplevin,  sees.  474-478,  and  cases  cited ;  Welton 
r.  BdUzore,  17  Neb.,  399 ;  Blue  Valley  Bank  v.  Bane,  20 
Id.,  294;  Cruts  r.  Wray,  19  Id.,  582 ;  Jennings  v.  Johnson, 
17  O.,  164;  Battis  v.  Hamlin,  22  Wis.,  669;  Sutherland 
on  Damt^es,  vol.  3,  527,  528 ;  Freeman  v.  Rawson,  5  O. 
St.,  1;  1  Smith's  Leading  Cases,  49,  60. 

Bowen  &  JSoeppner,  for  defendant  in  error,  cited :  Wells 
on  Replevin,  sees.  476-479;  Hagan  v.  Lucas,  10  Peters, 
401;  FecUnbaugh  v.  Quillin,  12  Neb.,  588,  689;  Jones  on 
Chattel  Mortgages,  sec.  556. 

C6BB,  J. 

This  cause  was  brought  to  this  court  on  error  from  the 
district  court  of  Adams  county. 

The  plaintiff  below  alleged  that,  on  February  2,  1888, 
he  was  the  owner  in  possession  of  certain  goods  and  chattels, 
comprising  his  stock  of  merchandise  and  hardware,  enum- 
erated in  the  petition,  of  the  value  of  $1,500,  and  that  on 
said  day  the  defendant  below  wrongfully  obtained  posses- 
sion of  the  same  and  converted  the  goods  to  his  own  use, 
to  the  damage  of  the  plaintiff  $1,500,  and  prays  judgment, 
etc. 

The  defendant  answered,  denying  each  and  every  allega- 
tion, and  set  up  that  plaintiff's  purported  ownership  of  the 
goods,  wares,  and  merchandise  mentioned  was  derived 
through  a  certain  purported  chattel  mortgage  made  by 
plaintiff's  brother,  one  Henry  F.  Braash,  to  plaintiff, 
April  12,  1887,  purporting  to  convey  to  plaintiff  his  stock 
of  hardware,  and  store  fixtures,  situate  on  lots  10  and  12^ 
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in  block  23,  of  Hastings,  Nebraska;  and  that  the  said 
mortgage  was  given  for  the  purpose  of  hindering,  delay ing, 
and  defrauding  the  creditors  of  Henry  F.  Braash  and  is 
therefore  void.  The  defendant  also  set  up  that  the  mort- 
gagor kept  possession,  and  had  the  exclusive  control  and 
management  of  the  mortgaged  goods,  and  continued  to  sell 
the  same,  in  the  usual  course  of  trade,  from  the  date  of  the 
mortgage  to  January  18,  1888,  with  the  permission  and 
consent  of  the  plaintiff,  and  applied  the  proceeds  to  his 
own  use,  viz.,  paying  to  the  plaintiff  $155.80  in  satisfac- 
tion of  a  debt  not  secured  by  the  mortgage;  applying  the 
proceeds  of  sales  to  the  payment  of  the  running  expenses 
of  the  store  in  which  the  goods  were  kept  and  sold;  and 
to  the  living  expenses  of  himself  and  family  and  to  the 
payment  of  other  debts,  and  other  needless  expenses;  the 
purchase  of  large  quantities  of  liquors  for  his  own  and 
others'  uses,  and  expenses  of  sickness  of  himself,  in  the  fall 
of  1887,  from  the  excessive  drinking  of  liquors,  so  pur- 
chased with  the  proceeds  of  the  sales  of  the  mortgaged 
goods. 

The  defendant  further  set  up  that  there  never  was  any 
consideration  passed  from  plaintiff  to  Henry  F.  Braash  for 
the  execution  of  said  mortgage;  and  states  the  fact  that  he 
is  sheriff'  of  said  county,  and  obtained  possession  of  said 
goods  as  such  officer  by  virtue  of  an  order  of  execution 
from  the  county  court  of  said  county,  dated  February  2, 
1888,  commanding  him  to  collect  the  amount  of  a  judg- 
ment in  favor  of  The  Peninsular  Stove  Company,  of  Chi- 
cago, Illinois,  rendered  in  said  county  court  January  23, 
1888,  against  said  Henry  F.  Braash,  for  $505.68,  with 
interest  and  costs,  out  of  the  goods  and  chattels  of  said  mort- 
gagor ;  and  that  the  taking  of  the  goods,  and  all  proceedings 
therein,  were  had  and  done  under  and  by  virtue  of  said 
execution,  and  in  accordance  with  law. 

The  defendant  alleges  that  on  January  18, 1888,  the  plaint- 
iff claimed  to  take  possession  of  the  goods  under  the  chattel 
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mortgage,  when  demand  was  made  for  the  same  under  tlie 
execution,  and  that  he  voluntarily  surrendered  possession 
without  claiming  to  have  any  interest  or  right  to  the  pos- 
session thereof;  that  he,  neither  at  the  time  of  the  taking 
of  the  goods  by  defendant,  nor  at  any  time  thereafter,  made 
any  demand  of  defendant  for  the  return  of  the  goods,  or 
claimed  to  have  any  interest  in  or  right  to  the  possession 
thereof,  other  than  by  the  bringing  of  this  suit;  and  what- 
ever interest  or  right  plaintiff  may  have  had  in  and  to  said 
goods,  has  been  waived  and  surrendered  by  voluntarily 
delivering  the  same  to  defendant  to  have  the  same  sold 
under  the  same  execution  to  pay  the  said  judgment  debt  of 
$505.68,  and  costs,  and  the  plaintiff  is  now  estopped  from 
claiming  any  interest  in  or  right  to  the  same;  with  prayer 
lor  judgment,  etc. 

The  plaintiff's  reply  denies  each  and  every  alle^tion  of 
the  new  matter  set  up  by  defendant. 

There  was  a  trial  to  a  jury  with  finding  and  vonlict  for 
the  plaintiff  for  $1,026.33,  and  judgment  for  that  amount, 
and  $59.73  costs.  The  defendant's  motion  for  a  new  trial 
was  overruled  and  the  cause  brotight  up  on  the  following 
assignments  of  error. 

1.  The  court  erred  in  allowing  plaintiff  below  to  base 
his  title  to  the  goods  on  a  replevin  bond  given  to  Burjrer 
Bros,  and  Alexander  &  Co. 

2.  In  admitting  in  evidence  the  replevin  bond  mentioncHl. 

3.  In  admitting  any  evidence  regarding  the  replevin 
lx)nd. 

4.  In  excluding  the  evidence  of  the  appraisal  of  the 
goods  replevied. 

5.  In  giving  oral  instnu»tions  to  the  jury  by  reading  to 
the  jury  from  a  law  book,  after  the  giving  of  oral  instruc- 
tions had  been  objected  to. 

6.  In  not  reducing  said  instructions  to  writing,  as  re- 
quired by  law. 

7.  In  not  having  the  instructions  reduced  to  writing  by 
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the  reporter,  and  filed  with  the  derk  before  giving  them  to 
the  jury. 

8.  In  not  filing  with  the  clerk  any  of  the  instructions 
to  the  jury  before  giving  the  same. 

9.  In  giving  oral  instructions  to  the  jury. 

10.  In  giving  oral  explanations  of  instructions  to  the 
jury. 

11.  In  giving  oral  instructions  to  the  jury  without  the 
request  of  the  attorney  in  the  case. 

12.  Excessive  damages  given  under  the  influence  of 
passion  or  prejudice. 

13.  The  verdict  is  not  sustained  by  suflScient  evidence. 

14.  It  is  contrary  to  law. 

15.  In  refusing  to  give  instructions  1  and  2  asked  for 
defendant. 

16.  The  court  erred  in  overruling, the  motion  for  a  new 
trial. 

It  appears  from  the  bill  of  exceptions  that  one  Henry 
F.  Braash,  of  Hastings,  was  the  owner  of  a  stock  of  hard- 
ware, etc.,  and  that  he  mortgaged  the  same  to  the  defendant 
in  error  in  this  case  (John  Braash,  of  Minnesota),  to  secure 
the  payment  of  $2,034  and  interest.  This  mortgage  was 
duly  filed  in  the  clerk's  office  of  Adams  county,  April  14, 
1887. 

On  January  19,  1888,  as  claimed  by  the  defendant  in 
error,  there  remained  due  and  unpaid  of  said  sum,  for 
which  the  mortgage  was  given,  $544.21,  whereupon  the 
defendant  in  error  seized  the  mortgaged  property  for  the 
purpose  of  foreclosing  the  mortgage;  that  on  the  evening  of 
said  19th  of  January,  Burger  Bros,  and  Alexander  &  Co., 
creditors  of  Henry  F.  Braash,  the  mortgagor,  commenced 
an  action  in  the  county  court  of  Adams  county  by  attach* 
ment  against  Henry  F.  Braash,  and  levied  upon  and  attached 
said  stock  of  goods,  and  took  them  out  of  the  possession 
of  the  mortgagee,  the  defendant  in  error  herein.  On  the 
next  day,  January  20,  1888,  John  Braash,  the  mortgagee^ 
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brought  an  action  of  replevin  in  the  district  court  of  said 
county  against  the  sheriff  (the  plaintiff  in  error  herein), 
which  writ  was  placed  in  the  hands  of  the  coroner  of  said 
county^  who  served  the  same  and  replevied  the  mortgaged 
goods  out  of  his  hands,  and  caused  the  same  to  be  appraised 
according  to  law,  and  valued  at  $801.60;  that  thereupon 
the  plaintiff  in  said  action  (defendant  in  error  herein), 
caused  an  undertaking  to  be  executed,  by  two  approved 
sureties,  to  the  sheriff  (defendant  therein)  in  $1,605,  which 
undertaking,  after  setting  forth  that  John    Braash  had 
caused  an  order  of  delivery  of  a  certain  stock  of  hardware, 
etc.,  to  be  issued  out  of  the  district  court  of  said  county, 
in  a  case  then  pending,  wherein  John  Braash  is  plaintiff 
and  David  L.  Barlass  is  defendant,  and  also  reciting  the 
delivery  of  said  order  to  F.  L.  Brown,  coroner,  and  the 
taking  by  the  coroner  of  the  goods  and  chattels,  and  the 
valuation  of  the  same,  by  two  responsible  persons  under 
oiith,  at  $801.60;   the  signers  thereof  undertook,  in  the 
penal  sum  stated,  that  said  John  Braash,  plaintiff,  should 
duly  prosecute  his  action  and  pay  all  damages  and  costs 
which  might  be  awarded  against  him,  and  should  return 
said  property  to  the  defendant  in  case  judgment  for  the 
return  thereof  should   be  rendered  against  the  plaintiff 
therein,  which  undertaking  was  duly  approved  and  ac- 
cepted by  the  coroner,  and  by  him  returned  and  filed  in 
the  clerk's  office  of  said  county ;  whereupon  the  coroner 
delivered  the  said  goods  and  chattels  to  the  plaintiff  in 
said  action  of  replevin.     So  far  as  appears,  the  action  is 
still    pending  and   undetermined  in  the  district  court  of 
Adams  county;  but  on  February  2d  following,  the  Penin- 
sular Stove  Company,  also  a  creditor  of  the  said  Henry  F. 
Braash,  the   mortgagor,  having  a  judgment  ligainst  the 
mortgagor  in  some  court  of  said  county,  but  in  which  one 
does  not  appear,  caused  an  execution  to  be  issued  and 
levied  upon  said   goods,  took  them  into  possession,  and 
subsequently  sold  them  to  satisfy  said  execution,  for  which 
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transaction,  and  for  the  value  of  the  goods,  this  suit  is 
brought. 

There  is  no  dispute  as  to  these  facts.  The  evidence  is 
somewhat  conflicting  as  to  the  value  of  the  goods,  but  so 
far  as  that  can  be  material  to  this  review,  it  is  settled  by 
the  verdict  in  the  court  below. 

The  5th,  6th,  7th,  8th,  9th,  10th,  and  11th  errors  as- 
signed in  the  petition  in  error  relate  to  the  manner  of 
giving  instructions  to  the  jury  by  the  trial  court.  Attached 
to  the  record  in  the  case  is  an  affidavit  of  one  of  the  attor- 
neys of  plaintiff  in  error,  setting  out  that  in  giving  the 
instructions  to  the  jury  in  the  case,  and  after  affiant  had 
objected  to  the  giving  of  oral  instructions,  and  against  the 
objections  of  affiant,  the  court  gave  to  the  jury  oral  in- 
structions by  reading  from  a  law  book  to  the  jury,  and  did 
not  reduce  the  same  to  writing,  as  required  by  law,  and 
that  the  same  were  not  taken  down  by  a  stenographer  and 
reduced  to  writing,  as  required  by  law,  and  that  none  of 
the  instructions  given  by  the  court  were  filed  with  the 
clerk,  as  required  by  law,  before  the  same  were  given  to 
the  jury,  and  that  the  court  gave  oral  explanations  of  the 
same  to  the  jury.  The  defendant  in  error  moved  to  strike 
this  from  the  files  of  the  case,  for  the  reason  that  the  same 
was  not  pro[>erly  authenticated  and  preserved  by  bill  of 
exceptions,  which  motion  was  submitted  with  the  issues  in 
the  case. 

It  has  been  so  oflen  held  in  this  court,  that  the  necessity 
for  repeating  it  seems  superfluous,  that  affidavits  taken  for 
the  pur|)ose  of  procuring  a  new  trial  will  not  be  consid- 
ered by  the  court  unless  duly  authenticated  and  preserved 
by  bill  of  exceptions.  The  affidavit  therefore  cannot  be 
considered.  As  applicable  to  what  has  been  said,  I  will 
call  attention  to  the  fact  that  in  the  journal  entry  of  the 
proceedings  of  the  court  on  the  day  of  the  trial,  and  imme- 
diately following  the  giving  of  the  statement  of  the  charge 
of  the  court  to  the  jury,  is  the  following  entry:  "And 
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after  the  instructions  had  been  read  to  said  jury,  the  counsel 
for  both  parties  consented  that  the  presiding  judge  should 
read  to  the  jury  the  case  of  Davis  v.  Scott,  from  22d  vol. 
Neb.  Reports,  p.  154." 

It  also  appears  from  the  record  that  the  two  instructions 
given  by  the  court  on  its  own  motion  were  filed  by  the 
clerk  on  the  20th  of  June,  1888,  which  was  the  day  of  the 
trial;  that  the  3d  and  4th  instructions  following  the 
above  without  any  title  showing  whether  they  were  given 
by  the  court  on  its  own  motion  or  at  the  request  of  one  of 
the  parties  are  both  marked  given  on  the  margin,  and  at 
the  bottom  of  the  4th  is  a  copy  of  the  endoreement,  with 
the  title  of  the  case,  the  word  instrudioiis,  and  the  dooket 
number  marked  filed  June  20,  1888,  attested  by  the  sig- 
nature of  the  clerk. 

The  first  instruction  asked  by  the  plaintiff  appears  to 
have  been  endorsed:  "To  the  giving  of  this  instruction 
the  defendant  excepts  (signed  by  counsel).  Refused  and 
excepted  to  by  plaintiif.  Instructions  of  court,  filed  June 
20,  1888  (signed  by  the  clerk)."  The  second  instruction 
asked  for  by  defendant,  and  No.  1  without  expressed 
authority,  but  taken  to  be  the  plaintiff's,  were  both  refused, 
and  were  sufficiently  endorsed  to  that  effect. 

Even  had  the  affidavit  been  presented  by  bill  of  excep- 
tions, the  record,  imperfect  as  it  is  in  some  respects,  would 
iiave  to  control  those  points  of  difference  between  it  and 
the  affidavit. 

I  think  it  may  be  stated  as  autiioritative,  that  as  to 
those  facts  which  occur  in  the  face  of  a  trial  court,  and 
which  enter  into  the  journal  of  the  proceedings,  the  record 
must  be  the  sole  evidence  of  such  facts  in  this  court.  I 
need  not  say  that  these  records  are  sometimes  imperfect 
and  faulty,  and  that  there  are  well-known  methods  by 
which  in  such  cases  they  may  be  rectified  and  made  to 
show  the  facts  as  they  occurred;  but  these  proceedings 
must  be  direct  and  not  collateral.     When  parties  bring  a 
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record  to  this  court^  and  make  no  suggestion  of  its  dimi- 
nution^ or  ask  any  orders  against  the  officers  of  the  court 
below,  who  are  responsible  for  it,  they  should  understand 
that  the  cause  must  be  considered  here  upon  the  record  as 
it  is,  and  not  what  it  possibly  might  be. 

The  15th  assignment  is  based  upon  the  refusal  of  the 
court  to  give  the  first  and  second  instruction  asked  by  the 
defendant,  as  follows : 

^^I.  If  you  find  that  at  the  time  of  the  seizure  of  the 
goods  on  execution  by  the  defendant,  the  plaintiff*  was  in 
possession  of  the  goods,  and  that  he  voluntarily  surren- 
dered the  possession  of  the  same  to  the  defendant  without 
claiming  to  have  any  interest  in  or  right  to  the  possession 
thereof,  and  that  said  plaintiff  never  made  any  demand  of 
defendant  for  the  same  other  than  by  the  bringing  of  this 
suit,  you  will  find  for  the  defendant. 

"  II.  If  you  find  from  the  evidence  that  the  plaintiff 
was  the  owner  and  entitled  to  the  possession  of  the  goods 
mentioned  in  his  petition,  and  that  they  were  wrongfully 
taken  by  the  defendant,  and  you  also  find  that  the  stock 
of  goods  sold  for  all  they  could  be  sold  for  at  public 
auction,  you  will  find  for  the  plaintiff,  and  assess  his 
damages  at  the  amount  for  which  the  goods  sold  at  the 
execution  sale,  deducting  therefrom  the  necessary  expenses 
of  such  sale." 

The  second  instruction  was  properly  refused.  The 
proposition  that  where  goods  are  wrongfully  taken,  even 
by  a  sheriff,  and  sold  at  public  vendue,  upon  a  writ,  the 
owner  of  the  goods,  from  whom  they  have  been  wrongfully 
taken,  is  entitled  only  to  the  amount  for  which  they  may 
have  been  sold,  as  the  measure  of  his  damages,  is  one 
which  cannot  be  approved.  On  the  contrary,  it  is  the  fair 
market  value  of  the  goods  at  the  time  and  place  of  the 
wrongful  taking  and  conversion,  which  constitutes  the  true 
measure  of  his  damages. 

The  first  instruction  was  rightfully  refused,  for  the  rea- 
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SOD  that  it  is  not  applicable  to  the  facts  in  evidence  in  the 
case.  It  would  probably  have  been  applicable^  and  proper 
to  have  been  given,  had  there  been  evidence  tending  to 
prove  that  the  plaintiff  consented  to,  or  acquiesced  in,  the 
taking  of  the  goods  by  the  sheriff,  and  no  evidence  given 
of  a  demand  by  the  plaintiff,  or  his  agent,  for  the  goods 
previous  to  their  sale  by  the  sheriff.  But  there  is  an  en- 
tire absence  of  the  consent  or  acquiescence  of  the  plaintiff 
in  the  taking  of  the  goods,  and  there  is  evidence  in  tiie 
testimony  of  Christopher  Hoeppner,  that  he  was  the  regu- 
larly appointed  agent  of  the  plaintiff,  and  as  such  trans- 
acted his  business  at  Hastings,  and  that  after  the  goods 
were  taken  by  the  sheriff,  before  the  sale,  lie  made  a  de- 
mand of  him,  on  the  part  of  the  plaintiff, 'for  the  goods, 
and  that  the  defendant  replied  that  he  had  a  sufficient  in- 
demnity bond,  and  that  he  would  hold  the  goods  under  it. 
The  truth  of  this  testimony  was  not  denied  by  the  defend- 
ant, although  he  was  afterwards  on  the  stand,  recalled  as 
a  witness  in  his  own  behalf,  and  examined  by  his  counsel. 
The  first,  second,  and  third  errors  will  be  considered 
together.  As  to  the  first,  I  will  only  observe  that  I  know 
of  no  means  by  which  the  court  could  have  prevented  the 
plaintiff  basing  his  title  to  the  goods  on  a  replevin  bond. 
Indeed,  I  suppose  that  this  assignment  was  only  intended 
by  counsel  as  introductory  to  the  second  and  third  assign- 
ments. The  objection  to  admitting  in  evidence  the  re- 
plevin bond,  and  "admitting  any  evidence  regarding  the 
replevin  bond,"  are  substantial  objections  and  will  be  fur- 
ther considered.  These  goods,  as  appears  from  the  weight 
of  testimony,  and  as  found  by  the  verdict,  were  rightfully 
in  the  possession  of  the  plaintiff  for  the  purpose  of  fore- 
closing the  mortgage,  which  he  held  thereon.  They  were 
levied  on  and  taken  from  his  possession  by  the  sheriff 
under  an  execution  in  favor  of  Burger  Bros,  and  Alexan- 
der &  Co.  In  order  to  protect  his  Hen  the  plaintiff  re- 
plevied them  from  the  possession  of  the  sheriff.     To  do 
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this  he  was  obliged  to,  and  did,  give  the  replevin  bond  re- 
ierred  to.  By  the  terms  of  this  bond  his  sureties  were 
bound  to  redeliver  the  goods  to  defendant  in  the  replevin 
action  in  the  contingency  of  judgment  being  rendered  for 
the  defendant  in  said  action.  Pending  the  determination 
of  the  action,  and  before  the  decision  thereof,  the  goods 
were  in  the  custody  of  the  law.  Had  such  bond  not  been 
given  by  the  plaintiff  within  twenty-four  hours  from  the 
taking  of  the  property  under  the  order  of  replevin,  it  would 
have  become  the  duty  of  the  coroner  to  have  returned  the 
property  to  the  defendant,  which  the  law  presumes  he 
would  have  promptly  done.  (Sec.  188,  Code  of  Neb.)  In 
that  case  it  would  have  been  competent  for  the  sheriff  to 
have  levied  the  execution  of  the  Peninsular  Stove  Com- 
pany upon  the  same,  subject,  of  course,  to  his  levy  thereon 
already  made.  It  was  therefore  not  only  proper,  bat 
necessary  for  the  plaintiff,  in  the  case  at  bar,  to  plead,  and 
to  prove,  the  giving  of  the  replevin  bond  in  the  case  re- 
ferred to.     Errors  1,  2,  and  3  must  therefore  be  overruled. 

The  fourth  ground  of  error  assigned,  "  in  excluding  the 
appraisal  of  the  goods  replevied,"  is  doubtless  mainly  based 
upon  the  following  clause  at  the  close  of  the  bill  of  excep- 
tions: "  Defendant's  counsel  offer  in  evidence  the  appraise- 
ment in  the  replevin  case  "  (defendant's  exhibit  2),  objected 
to  by  plaintiff,  and  the  objection  sustained ;  but  probably 
also,  in  part,  upon  the  refusal,  of  the  court  to  allow  F.  C. 
Ashhall,  a  witness  on  the  part  of  defendant,  and  one  of 
the  appraisers  in  the  replevin  suit,  to  answer  the  following 
question:  What  was  that  estimate  or  invoice;  what  in 
your  opinion  was  the  value  of  the  goods  at  that  time?  The 
plaintiff's  objection  to  this  evidence  was  sustained  by  the 
court  and  the  question  overruled. 

Sections  181,  182,  183,  184,  and  185  of  the  Code  pro- 
vide for  the  manner  of  commencing  actions  of  replevin; 
section  186  provides  that  "the  sheriff  or  other  officer  shall 
not  deliver  to  the  plaintiff,  his  agent,   or  attorney,  the 
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property  so  taken^  an  til  there  has  been  executed  by  one  or 
more  sufficient  sureties  of  the  plaintiff  a  written  undertak- 
ing to  the  defendant  in  at  least  double  the  value  of  the 
property  taken,  to  the  efTect  that  the  plaintiff  shall  duly 
prosecute  the  action  and  pay  all  costs  and  damages  which 
may  be  awarded  against  him,  and  return  the  property  to 
the  defendant  in  case  judgment  for  a  return  of  such  prop- 
erty is  rendered  against  him.  The  undertaking  shall  be 
returned  with  the  order,"  Section  187  provides  "that  for 
the  purpose  of  fixing  the  amount  of  the  undertaking,  the 
value  of  the  property  shall  be  ascertained  by  the  oaths  of 
two  or  more  responsible  persons  whom  the  sheriff  or  other 
officer  shall  swear  truly  to  assess  the  value  thereof/'  This 
section  expresses  the  sole  purpose  for  which  the  value  of 
the  property  shall  be  ascertained.  It  does  not  even  pro- 
vide that  a  schedule  or  appraisement  of  it  shall  be  made 
oat,  but  good  practice  requires  that  such  should  be  done, 
especially  when  the  articles  of  property  levied  upon  are 
numerous.  But  it  need  scarcely  be  said  that  this  value, 
assessed  by  the  persons  appointed  as  appraisers,  is  not 
made  evidence  to  be  used  in  court.  While  I  will  not  say 
that  cases  may  not  arise  in  which  such  evidence  may  be 
admissible  for  some  purposes,  yet  no  occasion  existed  in 
this  case  for  its  introduction,  and  the  rejection  by  the  court 
of  the  paper  exhibit  when  offered,  as  well  as  the  oral  testi- 
mony of  the  witness  of  the  value  of  the  property  as  ap- 
praised, are  obviously  correct. 

The  12th,  13th,  14th,  and  16th  errors  assigned  will  be 
considered  together,  as  they  are  but  varied  attacks,  under 
different  forms  of  expression,  against  the  verdict  of  the  jury. 

It  is  stated  in  effect  that  the  verdict  of  the  jury  must  be 
held  to  settle  the  questions  of  the  bona  fides  of  the  plaint- 
iff's mortgage,  and  of  his  possession  of  the  goods  under  it 
at  the  time  of  their  seizure  and  conversion  by  the  defend- 
ant. Their  value  is  also  fixed  by  the  verdict,  there  being 
evidence  to  sustain  it     Henry  F.  Braash  testified  to  the 
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value  of  the  property  to  the  sum  of  $1,106.14.  The  wit- 
ness, G.  W.  Green,  testified  to  the  value  at  $1,200,  while 
F.  C.  Ashhall  and  other  witnesses  on  the  part  of  the  defend- 
ant fixed  the  value  of  the  property  at  $700.  The  jury  it 
seems  struck  a  medium,  and  doubtless  considered  all  of 
this  evidence,  and  as  they  not  unusually  do,  fixed  upon  a 
value  between  the  higher  and  lower  estimates,  and  being 
the  sole  judges  of  the  evidence  their  estimate  must  control. 

It  will  be  observed  that  no  error  is  assigned  or  exception 
taken,  in  the  petition  in  error,  to  the  instructions  given  by 
the  court  on  its  own  motion,  or  to  those  given  as  asked  by 
the  defendant  in  error.  The  giving  of  these  instructions 
will  not  be  further  considered. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


Nathan  H.  Warren  et  al.,  appellants,  v.  Ella  W. 
Peabody  et  al.,  appellees. 

[Filed  July  11, 1889.] 

The  Evidence  considered,  and  held,  to  sustain  the  findings  and 
decree  of  the  district  court. 

Error  to  the  district  court  for  Fillmore  county.  Tried 
below  before  Morris,  J. 

John  P.  Maule,  for  plaintiff  in  error,  cited :  Parchen  v, 
Anderson^  5  Pac.  Rep.,  588 ;  (7a/fey  v.  Edwards,  51  Am. 
Rep.,  614;  Pomeroy's  Equity,  vol.  l,sec.  105;  1  Perry  on 
Trusts,  sec.  166;  Cook  v.  Tullis,  18  Wall.,  332. 
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0,  P.  Maaon,  for  defendant  in  error,  Williams,  cited :. 
Weil  V.  Lankins,  3  Neb.,  387 ;  Weinland  v.  CochraUy  9 
Id.,  482;  Or(ywM  v.  Htyracek,  12  Id.,  625. 

Cobb,  J. 

This  cause  was  appealed  from  the  decision  of  the  dis- 
trict court  of  Fillmore  county.  Nathan  H.  Warren,  Cyrus 
T.  Warren,  and  Charles  C.  Warrea,  appellants,  allege  that 
they  are  partners  doing  business  in  Chicago,  Illinois,  under 
the  firm  name  of  N.  H.  Warren  &  Co.,  not  incorporated; 
that  they  are  grain  commission  merchants  and  own  a  num- 
ber of  grain  elevators  in  this  state,  where  they  have  persons 
buy  grain  for  them  u})on  such  terms  as  they  may  agree  upon ; 
that  on  July  24,  1884,  James  Peabody  and  H.  F.  Googins 
commenced  buying  grain  in  Fairmont,  Fillmore  county,  and 
shipping  the  same  to  them  in  Chicago,  using  an  elevator  in 
Fairmont  owned  by  plaintiffs.  That  plaintiffs  furnished 
the  money  to  boy  the  grain ;  Googins  lived  in  Chicago,  and 
Peabody  in  Fairmont,  and  managed  the  business  without 
having  any  money  in  it ;  an$l  had  no  money  anyhow,  hav- 
ing formerly  been  a  clerk  or  employed  in  the  office  of  the 
Burlington  &  Missouri  River  R.  R.  Co.  On  September 
30,  1885,  the  plaintiffs  bought  of  Googins  his  interest  in 
the  business,  and  from  that  time  at  Fairmont  it  was  con- 
dacted  in  the  name  of  Jas.  Peabody  &  Co.,  the  firm  being 
James  Peabody  and  the  plaintiffs;  that  they  continued  the 
business  there  till  August  1,  1886,  when  it  expired  by  lim- 
itation. It  is  alleged  that  Peabody  never  had  any  money 
in  the  business  of  the  last  partnership,  but  that  the  plaint- 
iffs furnished  all  the  money  for  the  purchase  of  grain,  for 
which  purpose,  exclusively,  the  partnership  was  formed ; 
that  Peabody  would  draw  on  them,  from  time  to  time, 
ostensibly  for  carrying  on  the  legitimate  business  of  the 
partnerriiip,  the  purchase  of  grain.  The  plaintiffs  in  Chi- 
cago knew  nothing  about  what  Peabody  was  doing  except 
15 
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as  reported  by  him^  and  his  reports  were  always  that  the 
money  was  being  used  for  the  purchase  of  grain^  and  that 
large  amounts  of  grain  were  on  hand,  etc. 

It  is  alleged  that  Peabody,  not  being  satisfied  with  his 
limited  and  legitimate  sphere  of  a  country  grain  buyer  and 
shipper,  undertook  to  build  railroads  and  water  works,  and 
to  o|)erate  transportation  companies  with  the  money  of 
plaintiffs,  diverting  it  from  the  purchase  of  grain.  That 
desiring  a  home  and  domicile  for  himself  and  Ella  W. 
Peabody,  his  wife,  he  purchased,  with  the  money  of  the 
plaintiffs,  lots  six,  seven,  and  eight  in  the  Park  addition  to 
Fairmont,  and  had  the  lots  deeded  to  his  wife.  He  then 
'erected  a  valuable  dwelling  house  and  out-buildings,  paying 
for  the  same  in  like  manner,  with  money  sent  to  buy  grain, 
the  amount  of  $6,000,  without  the  knowledge  or  consent 
of  plaintiffs. 

It  is  also  alleged  that  Harriet  W.  Williams  is  the  mother 
of  Ella  W.  Peabody,  and  that  on  August  2, 1886,  Peabody 
and  his  wife,  anticipating  a  suit  by  the  plaintiffs,  to  set  aside 
the  deed  to  £lla  W.  Peabody  for  said  lots,  and  have  the 
title  decreed  to  be  in  them,  and  for  the  purpose  of  defraud- 
ing the  plaintiffs,  and  without  any  consideration  from 
Harriet  W.  Williams,  executed  to  her  a  mortgage  on  said 
lots  for  the  sum  of  $2,000 ;  that  the  mortgage  was  never 
delivered  to  her,  and  that  she  did  not  know  of  its  execu- 
tion, but  that  the  same  was  at  the  instance  of  Peabody  and 
his  wife  without  the  knowledge  of  the  mortgagee.  It  is 
further  alleged  that  Peabody  and  his  wife  are  insolvent 
and  execution  proof. 

The  prayer  is  that  the  mortgage  be  declared  null  an<l 
void;  that  it  be  found  that  the  lots,  dwelling  house,  and 
improvements  were  purchased  and  built  with  the  money  of 
the  plaintiffs,  to  whom  the  real  property  shall  be  conveyed 
by  Peabody  and  wife,  and  for  general  relief,  etc. 

The  defendants,  James  Peabody  and  Ella  W.  Peabody, 
answering,  deny  every  allegation  of  the  plaintiffs  except 
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those  admitted  by  them  to  be  true.  Peabody  admits  that  he 
was  a  member  of  a  copartnership  with  Googins,  whose  inter- 
est was  purchased  by  the  plaintiffs  and  was  carried  on 
under  the  firm  name  of  Jas.  Peabody  &  Co.  until  August  1, 
1886.  They  admit  that  they  purchased  lots  Nos.  6^  7,  and  8 
in  the  Park  addition  to  Fairmont,  and  that  the  same  were 
bought  and  paid  for  before  the  plaintiffs  entered  into  co- 
partnenhip  with  defendant  Peabody,  and  that  at  the  time 
the  lots  were  bought  he  was  not  indebted  to  the  plaintiffs 
in  any  sum  whatever,  and  that  tlic  house  which  defendants 
built  on  the  lots  was  nearly  completed  when  the  partner- 
ship was  formed  between  the  plaintiffs  and  defendant; 
that  defendant  Peabody  says  that  no  settlement  of  the  part- 
nership has  been  had  between  the  plaintiffs  and  himself, 
and  that  he  has  many  times,  before  and  since  the  dissolu- 
tion, demanded  a  settlement,  and  says  that  he  does  not  owe 
anything  to  the  plaintiffs,  and  especially  denies  that  he  is 
insolvent,  or  unable  to  pay  his  just  indebtedness.  These 
defendants  say  that  the  house  and  lots  mentioned  constitute 
their  homestead,  and  at  the  commencement  of  this  action, 
and  for  a  long  time  prior,  said  premises  were  occupied  by 
tliem  as  their  homestead  and  continue  so  to  the  present. 
They  admit  that  the  premises  were  mortgaged  to  Harriet 
W.  Williams,  and  that  they  received  as  a  consideration 
therefor  $2,000  in  cash  from  the  mortgagee. 

The  plaintifis  reply,  denying  all  the  allegations  of  the 
answer. 

The  defendant,  Harriet  W.  Williams,  answering,  admits 
the  partnership  of  the  plaintiffs  and  the  defendant  as  Jas. 
Peabody  &  Co.  at  Fairmont,  Nebraska,  in  t!ic  grain  busi- 
ness, but  denies  that  the  plaintiffs  furnished  or  advanced 
any  money  to  Peabody  and  Googins  while  they  were  doing 
business  at  Fairmont  or  while  they  were  together,  except 
as  advanees  on  the  shipments  of  grain  to  them,  and  admits 
that  on  September  30,  1885,  the  plaintiffs  purchased  the 
interest  of  Googins  in  the  business  for  $4,  500 ;  that  Googins 
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lived  in  Chicago  and  was  an  equal  partner  with  Peabod)% 
whose  interest  was  one-half,  and  worth  equally  as  much  as 
that  of  Googins,  and  that  the  plaintiffs  and  Peabody  were 
from  that  time  equal  partners  in  said  business  at  Fairmont; 
and  defendant  denies  that  Peabody  never  had  any  money 
in  the  business  of  Jas.  Peabody  <&  Co.,  and  denies  that 
the  plaintiffs  fiirnished  all  the  money  for  the  purchase  of 
grain,  or  that  the  partnership  was  formed  exclusively  for 
the  purchase  of  grain,  but  was  formed  for  buying  and 
selling  and  for  receiving  and  storing  grain,  and  it  was  agreed 
that  the  plaintiffs  were  to  furnish  the  money  to  purchase  the 
grain  with,  and  after  the  plaintiffs  had  purchased  the  in- 
terest of  Googins,  Peabody  was  to  buy  and  ship,  and  sell,  or 
consign  grain  to  the  plaintiffs,  and  was  to  draw  on  the 
plaintiffs  for  money  to  carry  on  the  business  and  was  to  share 
alike  in  the  profits  and  loss.  The  defendant  denies  that  the 
plaintiffs  knew  nothing  of  what  Peabody  was  doing,  but 
alleges  that  they  secured  from  him  monthly  statements 
showing  the  exact  situation  of  the  business;  and  denies 
that  he  conceived  the  building  of  water  works,  or  rail- 
roads, or  operating  transportation  companies,  or  that  he  act- 
ually entered  into  the  prosecution  of  the  same ;  but  admits 
Peabody  invested  money  in  the  water  works  at  Fairmont,, 
and  there  is  due  seven  or  eight  thousand  dollars  from  that 
village,  with  the  knowledge  and  consent  of  plaintiffs,  and 
the  claim  is  assigned  to  plaintiffs,  who  are  proceeding  to 
collect  it.  The  defendant  admits  that  James  Peabody  is 
married  and  the  head  of  a  family,  and  denies  that  he  pur- 
chased with  the  money  or  the  means  of  the  plaintiffs  the 
lots  mentioned,  or  used  any  of  the  money  of  the  plaintiffs 
therefor,  but  that  the  same  were  purchased  with  his  wife's 
money  and  were  deeded  to  her,  and  are  now  held  by  her, 
subject  to  the  mortgage  before  mentioned  to  defendant. 
She  admits  that  Peabody,  out  of  the  money  loaned  him 
and  his  wife  by  defendant,  built  a  dwelling  house  upon  the 
lots,  and  used  no  money  belonging  to  the  plaintiffs  therefor„ 
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and  denies  that  any  money  sent  to  Peabody  to  purchase 
grain  with  was  used  in  purchasing  the  lots  or  erecting  the 
dwelling  house  thereon.  She  denies  that  she  is  the  mother 
of  Ella  W.  Peabody  or  that  James  Peabody  is  her  son-in- 
law,  and  she  denies  each  and  every  allegation  of  the  para- 
graph in  the  plaintiffs'  petition,  that  ''on  August  2,  1886, 
James  and  Ella  W.  Peabody,  in  anticipation  of  a  suit  being 
commenced  by  the  plaintiffs,  to  set  aside  the  deeds  to  said 
lots,  and  have  the  title  of  the  deed  declared  to  be  in  them, 
and  for  the  purpose  of  defrauding  the  rights  of  these  plaint- 
ifi,  and  without  any  consideration  whatever  from  the  said 
Harriet  W.  Williams,  who  lives  in  the  state  of  New  York, 
and  was  not  in  Nebraska  on  August  2,  1886,  executed  to 
said  Harriet  W.  Williams  a  mortgage  on  said  lots  for  the 
sum  of  $2,000 ;''  and  this  defendant  denies  every  statement, 
averment,  and  fact  set  forth  in  the  foregoing  paragraph  of 
the  petition  as  the  same  is  therein  alleged.  And  she  denies 
that  the  mortgage  was  never  deliver^  to  her,  and  denies 
that  she  did  not  know  of  its  execution;  and  she  says  that 
she  is  the  wife  of  John  L.  Williams,  and  that  after  some 
family  discussion  and  negotiation  it  was  arranged  that|2,000 
should  be  loaned  to  the  brother,  James  Peabody,  who 
agreed  at  the  time  that  he  would  give  security  upon  the 
house  and  lots  mentioned ;  that  she  parted  with  the  money 
upon  the  faith,  agreement,  and  expectation  that  a  mortgage 
would  be  issued  by  James  Peabody  and  wife  to  secure  the 
payment  of  said  $2,000  and  the  interest,  and  she  remitted 
to  said  James  Peabody,  who,  in  pursuance  of  said  agree- 
ment, made,  executed,  and  acknowledged  said  mortgage  to 
defendant  to  secure  said  $2,000  so  advanced  to  him,  and 
he,  at  the  request  of  defendant,  had  the  mortgage  recorded, 
all  of  which  was  done  at  the  time  of  and  contemporaneously 
with  said  loan.  And  the  defendant,  in  good  faith  and  for 
said  consideration  of  $2,000,  through  her  brother,  accepted 
said  mortgage  without  any  knowledge,  information,  or 
notice  that  the  plaintiffs  have  or  claimed  to  have  an  equita- 
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ble  or  any  other  lien  upon  said  premises^  and  she  is  an 
innocent  holder  of  said  security  and  mortgage  for  value, 
and  in  good  faith ;  and  that  she  had  no  knowledge  of  the 
dealings  between  the  plaintiffs  and  her  co-defendants.  She 
prays  that  her  mortgage  to  secure  said  |2;000  be  decreed 
to  be  a  first  lien  upon  said  lots  and  premises;  and  for 
further  relief,  etc. 

The  plaintiffs  reply  to  this  answer,  dek)yiug  all  the  alle- 
gations of  the  defendant.  These  pleadings  constitute  the 
issue  in  the  case. 

There  was  a  trial  to  the  court,  which  found  upon  the 
proofs  adduced  that  the  allegations  of  the  plaintiffs^  petition 
were  not  sustained,  and  therefore  found  in  favor  of  the  de- 
fendants and  against  the  plaintiffs,  with  a  judgment  that 
the  plaintiffs  take  nothing  by  this  action,  that  the  cause  be 
dismissed,  and  that  the  defendants  go  hence  without  day 
and  recover  their  costs. 

To  all  of  which  the  appellants  except. 

It  {r)pears  from  the  bill  of  exceptions  that  on  March  30, 
1884,  H.  F.  Googins,  Alvah  Perry,  Sarah  A.  Scott,  and 
James  Peabody  executed  a  contract  to  enter  into  copart- 
nership under  the  firm  name  of  Peabody,  Perry,  Scott  & 
Company  for  the  purpose  of  conducting  a  commercial  busi- 
ness of  such  character,  and  at  such  place,  as  might  from 
time  to  time  be  mutually  agreed  upon ;  that  the  copartners 
should  contribute  to  the  capital  of  the  firm  each  $3,000,  ex- 
cepting James  Peabody,  who  should  contribute  no  money 
to  the  capital  stock,  but  that  his  business  experience  and 
friendly  relations  with  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  should  be  considered  and  accepted  by 
the  other  partners  as  a  full  equivalent  of  the  sum  to  be 
contributed ;  that  each  of  the  partners  who  should  devote 
his  time  exclusively  towards  the  conduct  of  the  business  of 
the  firm  should  receive  compensation  not  exceeding  $100 
per  month,  and  except  as  stipulated,  neitho:*  party,  except 
by  the  unanimous  consent  in  writing  of  .    ,  .hould  with- 
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draw  from  the  general  fund  of  the  firm  any  sum  w^hatever 
until  July  1,  1885,  when  an  inventory  of  assets  and  liabil- 
ities being  had,  such  amounts  might  be  withdrawn  as  should 
be  agreed  upon;  provided,  however,  that  the  original  con- 
tribution of  each  party,  as  specified,  should  remain  intact^ 
as  the  capital  of  the  firm,  until  the  expiration  of  the  eon- 
tract;  that  neither  of  the  copartners,  severally  or  jointly, 
should  enter  into  any  contract  involving  the  location  or  es- 
tablishing of  new  enterprises,  or  the  employment  of  more 
than  the  amount  of  capital  specified  in  the  contract  without 
the  consent  of  all  the  parties  thereto ;  that  during  the  life  of 
the  contract  neither  of  the  copartners,  severally  or  jointly, 
should  engage  in  any  speculation,  deals  in  stock,  grain,  or 
other  product,  but  should  confine  their  transactions  to  a 
strictly  commercial  business,  and  with  other  specific  pro- 
visions not  deemed  important  to  set  forth ;  that  the  contract 
of  partnership  should  take  effect  July  1, 1884,  and  continue 
in  force  till  July  1,  1886,  and  thereafter,  until  a  written 
notice,  for  three  months,  should  be  given  by  one  or  more 
of  the  copartners  of  an  intention  to  withdraw,  to  each  of 
the  others. 

It  appears  that  H.  F.  Googins  paid  in  the  $3,000 ;  that 
Alvah  Perry  paid  $1,000  and  no  more,  and  that  Sarah  A. 
Scott  failed  to  pay  any  sum  of  her  proportion ;  that  Goog- 
ins and  Peabody,  on  August  24,  1884,  entered  into  a  writ- 
ten agreement  reciting  the  copartnei*ship  contract  and  the 
failure  of  Perry  and  Scott  to  comply  with  its  terms,  and  de- 
claring it  to  be  their  agreement  that  the  firm  be  changed 
to  Peabody  &  Con.pany,  and  that  the  copartnership  contract 
should  remain  in  full  force  except  as  to  Perry  and  Scott, 
who  were  excluded  from  all  partnership  therein.  U|)on 
the  execution  of  this  agreement  the  firm  of  Peabody  & 
Co.  commenced  business^  at  Fairmont.  The  plaintiffs,  N. 
II.  Warren  &  CJo.,  were  the  owners  of  elevators  for  the  re- 
ception and  storage  of  grain  at  Fairmont  and  Geneva, 
which  were  used  and  occupied  for  that  purpose  by  Peabody 
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&  Co.  in  baying  and  shipping  grain.  At  what  time,  or 
upon  what  terma^  this  firm  first  occupied  the  elevators,  or 
what  relations  by  contract,  or  commercial  usage,  existed 
between  it  and  the  owners  of  the  elevators  it  is  not  possible 
to  state  from  the  record  of  the  case.  N.  H.  Warren,  of  the 
plaintiff's  firm,  whose  deposition  was  read  upon  the  trial, 
was  asked  the  question,  What  arrangements,  if  any,  did 
the  plaintiffs  have  with  Peabody  &  Co.  in  relation  to  fur- 
nishing them  money  to  carry  on  the  business? 

A.  They  were  to  furnish  the  money  to  do  the  business, 
but  in  case  they  were  blocked  and  could  not  get  cars,  we 
agreed  they  might  draw  for  $3,000. 

Q.  State  whether  Peabody  understood  the  arrangement. 

A.  I  think  there  was  no  definite  arrangement  made,  ex- 
cept that  he  was  to  furnish  the  money  to  buy  the  grain  and 
ship  to  us. 

Q.  Under  what  circumstanoea  was  he  to  draw  upon  the 
plaintiffs  for  grain  purchased? 

A.  He  was  to  draw  upon  shipments  of  grain. 

This  firm  of  Peabody  &  Co.,  consisting  of  James  Pea- 
body and  H.  F.  Groogins,  continued  in  business  until  about 
September  30,  1885,  when  the  plaintiffs  purchased  the  in- 
terest of  Googins  in  the  firm.  Up  to  this  time  I  am  un- 
able to  discover  that  there  were  any  trust  relations  existing 
between  the  defendant  James  Peabody  and  the  plaintiffs. 

It  is  claimed  in  the  appellants'  brief  that  in  considera- 
tion of  the  use  of  the  elevators,  the  firm  of  Peabody  <& 
Co.  was  to  pay  one-half  of  the  profits  to  the  firm  of  N. 
H.  Warren  &  Co.  I  am  unable  to  find  this  obligation  in 
the  record,  but  as  the  record  is  voluminous,  and  without  an 
index,  it  may  have  been  overlooked*  But  if  such  were 
the  terms  upon  which  Peabody  &  Co.  accepted  and  used 
the  elevators,  that  fact  did  not  create  the  relationship  of 
partners  between  the  two  firms,  or  the  members  of  either. 
In  this  I  but  state  the  position  of  appellants  in  their  brief. 
(See  page  10.) 
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The  same  relationship  then  existed  between  those  two 
firms  as  commonly  exists  between  any  western  firm  of 
grain  bayers  and  a  firm  of  like  dealers  at  Chicago  or  St. 
Lonis  to  which  they  are  in  the  habit  of  shipping  grain^ 
and  upon  which  they  draw  for  advances  and  sales.  It 
is  true,  Warren  states  that  in  case  Peabody  &  Co.  were 
blocked  and  could  not  get  cars,  his  firm  agreed  that  they 
might  draw  |3,000,  but  it  does  not  appear,  in  the  case,  that 
they  were  blocked  at  any  time,  or  could  not  get  cars  for 
shipments;  nor  does  it  appear  directly  that  they  availed 
themselves  of  the  privilege  of  drawing  $3,600.  It  does 
appear,  however,  from  the  deposition  of  Warren  that  at 
the  time  of  the  purchase  of  the  interest  of  Googins  by  N. 
H.  Warren  A  Co.,  the  firm  of  Peabody  &  Co.  owed  the 
plaintiffs  $7,397:19,  but  it  does  not  appear  from  the  testi- 
mony of  Warren,  or  that  of  any  other  witness,  that  this 
indebtedness  bore  any  other  character  than  that  of  an  or- 
dinary contract  debt. 

Exhibit  £,  introduced  in  evidence  by  the  plainti£fs,  is 
the  only  direct  evidence  showing  the  dates  and  amounts 
of  money  expended  by  James  Peabody  in  the  erection 
of  the  house  and  improvements  involved  in  this  contro- 
versy, by  which  it  appears  that  checks  to  the  amount 
of  $800  were  drawn  in  payment  of  labor,  material,  and 
furniture  supposed  to  have  gone  into  the  building  of  the 
house  and  the  improvement  of  the  property.  These  items 
appear  to  have  been  selected  from  the  account  books  of 
James  Peabody  4&  Co.,  which  is  alleged  as  the  name  assumed 
by  the  firm  of  Peabody  &  Co.,  assumed  after  N.  H.  War- 
T&i  A  Co.  had  bought  the  partnership  interest  of  Googins. 
And  it  is  by  a  considerable  stretch  of  liberality  in  the  ap- 
plicsition  of  evidence  that  the  items  of  Exhibit  E  can  be 
considered  in  the  case  at  all. 

By  the  terms  of  the  original  partnership  of  Peabody, 
Perry,  Scott  A  Co.,  Peabody,  or  such  member  of  the  firm 
as  should  devote  his  entire  time  to  its  business,  was  entitled 
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to  draw  out  not  to  exceed  |100  monthly,  and  this  provi- 
sion was  continued  throughout  the  changes  down  to  Pea- 
body  &  Co.,  and  subscqueiitly  to  James  Peabody  &  Co. 
From  September  30,  1885,  when  the  plaintiffs  took  the 
place  of  Googins,  to  August  1^  1^86,  a  period  of  ten 
months,  Peabody  was  accor<lingly  entitled  to  draw  out  and 
use  on  his  personal  account  the  amount  of  $1,000  prima 
facicy  and  in  the  al)sence  of  evidence  to  the  contrary,  not 
furnished  by  the  record,  these  checks  must  be  presumed  to 
have  been  drawn,  and  tiie  amount  thus  represented  to  have 
been  from  the  partnership  funds  under  and  by  virtue  of 
that  authority.  The  record  therefore  fails  to  show  that 
partnership  funds  in  which  the  plaintiffs  had  an  interest 
were  subverted  and  used  either  in  the  purchase  of  the  lots 
or  the  erection  and  completion  of  the  house  on  the  prem- 
ises in  controversy.  When  the  plaintiffs  bought  out  the 
interest  of  Googins  they  must  be  presumed  to  have  had 
full  knowledge  of  the  condition  of  the  partnership  accounts 
as  between  Peabody  and  Googins,  and,  in  point  of  fact, 
the  evidence  shows  that  they  did  know  and  were  satisfied 
with  such  conditions  at  the  time ;  and  it  is  obvious,  from 
the  evidence  that  the  chief,  if  not  the  only,  cause  of  dissatis- 
faction arose  from  the  failure  of  Peabody  to  fully  realize  the 
claims  which  be  represented  to  have  upon  the  railroad  com- 
pany for  rebates  on  transportation.  His  overdrafts  on  the 
iunds  of  Peabody  &Co.,  before  the  purchase  of  the  plaintiffs 
of  the  interest  of  Googins,  I  regard  as  a  personal  debt  to  the 
firm  of  James  Peabody  &  Co.,  in  which  the  plaintiffs  have 
an  interest  but  which  in  their  hands  bears  no  impress  of  a 
fiducial  character.  Upon  a  settlement  between  the  mem- 
bers of  that  firm,  and  the  ascertainment  of  the  amount  due 
from  Peabody  to  the  firm  and  its  liquidation  by  judgment, 
the  plaintiffs  would  have  the  ordinary  process  of  a  cred- 
itor's bill  to  subject  the  individual  property  of  Peabody,  in 
whosesoever  hand  the  same  might  be,  to  the  payment  of  it. 
To  this  view  of  the  case  the  authorities  from  this  court 
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died  by  oounsel  for  the  appellees  are  applicable ;  (  Weil  v. 
Lankin,  3  Neb.,  387 ;  Weinland  v.  CbcAran,  9  Id.,  482 ; 
OrowtUv.  Horaceky  12  Id.,  625.)  It  having  been  decided, 
in  the  cases  cited,  that  '^a  mere  general  creditor,  who  has 
not  reduced  his  claim  to  judgment,  cannot  maintain  an  ac- 
tion to  enjoin  a  debtor  from  transferring  his  property/^ 

It  is  not  my  intention,  in  this  opinion,  to  pass  upon  the 
general  proposition  argued  by  counsel  for  appellants  ''that 
where  property  held  ui)on  any  trust  to  keep  or  use  or  to 
invest  in  a  particular  way  is  misapplied  by  the  trustee  and 
converted  into  different  property,  or  is  sold,  and  the  pro- 
ceeds are  then  invested,  the  property  may  be  followed 
wherever  it  can  be  traced  through  its  transformations,  and 
will  be  subject  when  found  in  its  new  form  to  the  rights 
of  the  original  owner;''  but  only  to  sustain  the  findings 
and  decision  of  the  district  court ''  that  the  allegations  of 
the  petition,  in  Uiis  respect,  are  not  supported  by  the 
proof"  It  is  therefore  deemed  unnecessary  to  discuss  either 
the  evidence  or  the  law  especially  applicable  to  the  mort- 
gage executed  by  the  defendant  Peabody  and  his  wife  to 
the  defendant  Williams,  or  any  other  issue  arising  in  the 
case. 

The  decree  of  the  district  court  is  aiBrmed. 

DbCREE   a  FriKM  ED. 

The  other  Judges  concur. 
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William  Lamb  v.  Michael  Wogan 

[Filed  July  11, 1889,] 

Homdstead.  O.  was  the  owner  of  a  homestead  on  which  he  lived 
with  his  wife  and  her  several  grown  sons  and  daughters  by  a 
former  marriage.  Owing  to  ill  treatment  by  O.  of  the  family, 
and  especially  of  the  danghters,  the  family  left  the  homestead 
and  went  to  a  distant  part  of  the  county,  where  they  remained, 
the  wife  and  mother  going  with  them  and  remaining  with  them 
for  the  most  part  until  the  death  of  O.,  but  several  times  return- 
ing and  remaining  at  the  homestead  for  longer  or  shorter  lengths 
of  time;  at  one  time,  when  O.  was  sick,  for  about  three  weeks. 
O.  remained  on  the  homestead  for  a  year,  more  or  less,  alter  the 
departure  of  the  family,  when  on  account  of  illness  he  was  re- 
moved to  a  hospital  at  the  county  seat,  where  he  died.  Held, 
That  upon  the  death  of  O.  the  widow,  Bridget  O'Brien,  became 
vested  with  a  life  estate  in  the  homestead. 

Errok  to  the  district  court  for  Platte  counly.  Tried 
below  before  Post,  J. 

M.  WhitTnoyer,  and  Sullivan  &  Reeder,  for  plainti£P  in 
error,  cited:  Dichman  v.  Birkhauser,  16  Neb.,  686. 

George  C.  Bowman,  for  defendant  in  error. 

Cobb,  J. 

This  action  was  brought  hy  the  plaintiff  in  error  in  the 
district  court  of  Platte  county  in  the  nature  of  ejectment 
for  the  recovery  of  land,  and  to  this  court  for  review  on 
error. 

The  plaintiff  allies  that  he  has  a  legal  estate  in,  and  is 
entitled  to,  the  possession  of  the  southeast  quarter  of  the 
northeast  quarter,  and  the  northeast  quarter  of  the  southeast 
quarter  of  section  eight,  township  seventeen,  range  one 
west,  containing  eighty  acres  in  said  county,  and  since 
January,  1885,  the  defendant  has  unlawfully  kept,  and  still 
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keeps  the  plaintiff  ont  of  the  posseBsion  thereof;  that  while 
in  the  unlawful  poseession  of  the  premises  the  defendant 
has  reoeived  the  rents  and  profits  thereof^  from  said  date 
to  the  commencement  of  this  suit^  ^mounting  to  $100,  and 
has  applied  the  same  to  his  own  use,  to  the  plaintiff's 
damage  in  that  sum ;  with  prayer  for  judgment  of  the  right 
of  possession^  and  for  damages  for  the  rents  and  profits 
stated. 

The  defendant  answered^  denying  each  and  every  aUe- 
gation  of  the  plaintiff.  There  was  a  trial  to  the  court,  a 
jury  being  waived,  with  findings  for  the  plaintiff  and 
judgment  for  the  recovery  of  the  plaintiff's  right  of  posses- 
sion of  the  lands  described,  with  five  cents  damages,  and 
costs  of  suit.  Whereupon  the  defendant  demanded  another 
trial  of  the  action,  and  a  jury  being  waived,  and  the  cause 
being  again  submitted  to  the  court,  it  was  found  that  the 
defendant  was  entitled  to  the  possession  of  the  premises 
under  a  conveyance  of  Bridget  O'Brien.  The  plaintiff's 
motion  for  a  new  trial  l)eing  overruled,  judgment  was 
entered  for  the  defendant,  dismissing  the  action,  and  for 
costs.  The  plaintiff  in  error  assigns  the  following  grounds 
for  review : 

1.  That  the  findings  and  decision  of  the  court  are  not 
sustained  by  sufficient  evidence,  and  are  contrary  to  law. 

2.  Errors  of  law  at  the  trial,  and  excepted  to  by  the 
plaintiff. 

3.  Error  in  overruling  plaintiff's  motion  for  a  new  trial. 
4.^Error  in  entering  judgment  for  the  defendant. 

The  only  question  presented  by  the  record,  in  this  case, 
and  argued  by  counsel  for  plaintiff  in  error,  in  the  brief, 
is  one  of  fact.  The  question  raised  is  whether  Bridget 
O'Brien,  wife  of  David  O'Brien,  had,  previous  to  the  death 
of  her  husband,  voluntarily  abandoned  him,  and  their  home- 
stead in  which  they  resided,  with  the  intent  of  renouncing 
her  marital  relations  with  him,  permanently.  If  she  had, 
then  the  contention  of  the  plaintiff  in  error  is  well  founded ; 
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but  otherwise  if  she  had  not.  The  only  case  cited  by 
counsel  is  that  of  Dickman  v.  Birkhausery  16  Neb.,  686, 
where  the  court  says,  in  the  syllabus :  '^Where  a  wife  volun- 
tarily abandoned  her  husband  several  years  before  his  death, 
purchased  lots  in  her  own  name,  erected  a  house  thereon 
in  which  she  had  her  home :  heldy  that  upon  his  death  she 
could  not  claim  the  homestead  of  her  late  husband  as  her 
own,"  etc. 

There  was  considerable  conflicting  evidence  on  the  trial, 
as  shown  by  the  bill  of  exceptions,  but  the  undoubted 
weight  of  evidence  was  to  the  effect  that  the  land  in  ques- 
tion was  the  homestead  of  David  O'Brien ;  that  he  lived 
upon  it  for  at  least  a  year  prior  to  his  last  sickness;  that 
during  the  year,  and  for  a  longer  time  to  April  1,  preced- 
ing the  fall  of  the  year  when  his  fatal  sickness  commenced, 
his  wife,  Bridget  O'Brien,  together  with  several  sons  and 
daughters,  by  a  former  marriage,  lived  with  him  as  a  part 
of  his  family;  that  about  April  1,  1882,  or  1883  (the 
evidence  is  doubtful  as  to  the  year  of  separation,  and  of  the 
husband's  death),  his  treatment  of  his  family,  and  especially 
that  towards  the  daughters  of  his  wife,  his  stepdaughters, 
was  such  as  to  render  it  impossible  for  them  to  live  with 
him.  The  family,  taking  some  portion  of  the  household 
goods  and  personal  property,  left  the  homestead  and  went 
to  another  residence  in  the  northern  part  of  Platte  county. 
Here  the  young  people  remained,  continuously,  thereafter. 
Whether  they  there  took  up  land,  or  established  a  perma- 
nent home  of  their  own,  does  not  appear.  But,  however, 
they  lived  there  and  their  mother  remained  with  them,  for 
the  most  part,  up  to  the  time  of  the  death  of  David 
O'Brien,  though  she  made  frequent  journeys  back  to  the 
homestead  as  long  as  she  remained  there,  and  subsequently. 
It  also  appears  that  O'Brien,  with  the  defendant  in  this 
case,  continued  to  occupy  the  homestead  until  sometime  in 
the  fall  of  the  same  year  in  which  the  members  of  tlie 
family  had  left  it;  the  health  of  O'Brien  becoming  bad. 
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and  his  life  precarious,  during  a  portion  of  the  summer 
season,  was  reckoned  dangerous  as  cold  weather  approached, 
and  he  was  removed  to  a  hospital  at  Columbus,  dying  there 
sometime  in  the  following  spring. 

There  is  evidence  that  during  his  sickness  at  the  home- 
stead his  wife,  Bridget  O'Brien,  visited  him  on  several  oc- 
casions, at  one  time  spending  three  or  four  weeks,  until  his 
temporary  improvement  was  reached ;  also,  that  after  his 
removal  to  the  hospital  she  went  there,  and  if  she  failed  to 
see  him  and  remain  for  some  time,  it  was  because  she  was 
prevented  from  so  doing  by  the  inflexible  rules  of  the  fra- 
ternity of  the  hospital. 

Upon  the  evidence  in  the  case  the  trial  court  doubtless 
found  that  the  wife,  Bridget  O'Brien,  never  voluntarily 
abandoned  the  homestead,  or,  in  law,  did  not  abandon  it  as 
adaimant  in  possession. 

In  this  finding  I  think  the  court  simply  followed  the 
rales  of  evidence,  and  could  not  have  found  otherwise. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

JUDOMBNT  AFFIRMED. 

The  other  Judges  concur. 


Isaac  H.  Bathbun,  appellee,  v.  John  McConkell, 

APPljLLAKT. 

[Filed  July  11,  1889.] 

FartnerBbip :  OcnrTBAOT :  Gonstbuctiok.  Whore  the  tmrma  of  a 
written  agreement  of  partnenhip  are  somewhat  vagne  and  am- 
bi^Qons,  the  practical  oonstraction  of  the  contract  of  the  parties 
themeeWes  is  entitled  to  great,  if  not  coniroUing,  inflaenoe. 

App£al  from  the  district  court  of   Johnson  county. 
Heard  below  before  Broady,  J. 
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0.  p.  Mason,  for  appellant. 
8,  P.  Dcmdaon,  for  appdlee. 
Maxwell,  J. 

This  18  an  action  to  settle  the  affairs  of  a  partnership. 
The  plaintiff  and  defendant  entered  into  a  written  contract 
as  follows : 

'^  This  agreement,  entered  into  this  second  day  of  August, 
A.  D.  1883,  between  Isaac  H.  Rathbun,  of  Milan,  111.,  of 
the  first  part,  and  John  McCk>nnell,  of  Bowling  township. 
Rock  Island,  III.,  of  the  second  part,  witnesseth:  the 
party  of  the  second  part  agrees  to  buy  the  stock  of  drugs, 
paints,  oils,  fixtures,  etc,  now  in  the  possession  of  the  firm 
knownand  doing  business  in  the  town  of  Milan,  111.,  under 
the  firm  name  of  Miller  &  Rathbun,  paying  therefor  in 
good  and  lawful  moneys  whatever  it  may  amount  to,  when 
invoiced  according  to  the  prices  current  of  Colburn,  Burks 
&  Co.,  of  Peoria,  or  of  Lord,  Stoutenburg  &  Co.,  of  Chi- 
cago, III.  And  the  party  of  the  second  part  further  agrees 
to  advance  money  enough  to  make  the  amount  of  money 
advanced,  and  the  value  of  the  stock  aforesaid,  amount  to 
the  sum  of  $2,500,  as  against  the  experience  in  and  knowl- 
edge of  drug  business,  and  influence  of  the  party  of  the 
first  part,  thereby  forming  a  copartnership  to  be  known 
under  the  firm  name  of  Rathbun  &  McConnell,  for  the 
purpose  of  carrying  on  a  general  retail  drug  business  at 
any  place  within  the  United  States  which  may  be  mutually 
agreed  upon  by  both  parties  to  the  said  agreement.  The 
aforesaid  copartnership  to  be  known  as  a  limited  copart- 
nership, to  run  three  years  from  date  of  above  agreement, 
and  renewable  only  with  full  and  free  consent  of  both  par- 
ties. 

''Also  that  party  of  the  first  part  and  party  of  the  sec- 
ond part  are  to  become  equal  and  joint  owners  of  all  the 
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Stock,  fixtures,  and  money  aforesaid  from  the  date  of  the 
agreement,  and  shall  share  equally  and  alike  in  all  the  prof- 
its arising  and  accruing  from  the  said  copartnership,  but 
in  no  case  does  the  party  of  the  first  agree  to  l»ecome  re- 
sponsible for  any  loss  or  damage  which  may  occur  from  the 
.said  copartnership,  or  other  than  the  usual  losses  from 
breakage  and  deterioration  of  stock  and  appurtenances. 

"It  is  further  agreed  by  both  parties  that  they  will  do 
their  best  endeavor  and  use  their  best  influence  to  improve 
and  increase  the  business  of  the  above  copartnership;  and 
that  they  will  not  either  one  draw  out  of  the  above  co- 
partnership any  money  other  than  is  necessary  for  the  liv- 
ing expenses  of  the  parties  aforesaid,  but  will  apply  all 
profits  to  increasing  of  stock  until  such  a  time  as  the  stock 
8hall  be  equal  to  the  demands  of  the  trade,  or  until  theex- 
piration  of  this  agreement. 

"It  is  further  agreed  by  both  parties  that  they  will  not 
go  on  any  paper  or  writing  as  surety,  bail,  or  bond,  for  any 
person  or  persons  during  existence  of  this  copartnership; 
also,  that  they  will  not  dispose  of  their  interest  in  the  same 
to  any  person  or  persons  whomsoever,  without  the  full 
and  free  consent  of  the  other  party. 

"It  is  further  agreed  by  both  parties  that  they  will  live 
moral  and  temperate  lives,  and  will  not  engage  in  any 
games  of  chance  upon  which  there  is  any  money  or  prop- 
erty at  stake;  also,  that  they  will  not  engage  in  any  but 
straight,  Intimate  business  relating  to  the  object  for  which 
the  copartnership  was  formed,  without  the  free  and  full 
consent  of  both  parties,  nor  will  they  enter  into  any  specu- 
lation separately  or  individually. 

"It  is  further  agreed  that  they  will  keep  a  record  of  all 
moneys  received  and  paid  out  by  the  firm,  and  that  all 
books  and  records  shall  be  open  to  both  parties  for  inspec- 
tion at  all  times.  All  insurance,  and  necessary  running 
expenses,  are  to  be  paid  out  of  the  proceeds  of  business; 
16 
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also  that  due  deference  and  respect  be  paid  one  to  the  other 
at  all  times. 

*' Witnesses  present:  (Signed) 

<'JoHN  Dickson.  Isaac  Rathbun. 

"  John  McConnbll." 

This  contract  was  entered  into  in  Illinois,  where  the 
plaintiff  possessed  a  drug  store.  Shortly  afterwards  the 
parties  removed  to  this  state  and  opened  a  drug  store  at 
Crab  Orchard,  in  Johnson  county.  In  1885  they  sold  the 
third  interest  in  the  store  to  one  Dilworth,  and  this  firm 
continued  in  business  until  August,  1886,  when  the  de- 
fendant claimed  that  the  contract  with  the  plaintiff  had 
terminated  and  he  sought  to  exclude  him  from  the  store. 
After  some  delay  this  action  was  brought  to  wind  up 
the  affairs  of  the  partnership  and  divide  the  assets.  On 
the  trial  of  the  cause  the  court  held  that,  as  between  plaintiff 
and  defendant,  the  plaintiff  was  entitled  to  one-half  of  the 
capital  stock  paid  in  by  the  defendant.  In  other  respects 
there  is  no  objection  to  the  decree.  In  construing  the 
contrad;  alone,  that  plaintiff  and  defendant  ^' shall  share 
equally  and  alike  in  all  the  profits  arising  and  accruing 
from  the  said  copartnership,  but  in  no  case  does  the  party 
of  the  first  agree  to  become  responsible  for  any  loss  or 
damage  which  may  occur  from  the  said  copartnership  other 
than  the  usual  losses  from  breakage  and  a  deterioration 
of  stock  and  appurtenances,"  these  words  apparently 
limit  the  interest  of  the  plaintiff  in  the  partnership  busi- 
ness to  a  share  of  the  profits.  But  the  parties  themselves 
seem  to  have  placed  a  different  construction  on  the  con- 
tract. Thus  in  the  winter  of  1885-86  the  plaintiff  thought 
of  changing  his  location,  when  a  conversation  took  place 
between  the  defendant  and  Dil worth  as  to  the  interest  of 
the  plaintiff  in  the  store.  Dilworth,  who  was  called  as  a 
witness  on  behalf  of  the  plaintiff,  testified  on  that  point 
as  follows : 
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A.  Mr.  Rathbun  was  thinking  some  of  going  to  Odell, 
I  believe  that  was  the  name  of  the  town,  and  Mr.  McCon- 
nel!  and  I  had  a  conversation  regarding  this,  and  I  asked 
him  whether  Rathbun  would  take  out  his  part  of  the 
stock  or  sell  it,  and  McConnell  said  he  had  not  heard  him 
say,  but  he  supposed  he  would  want  to  sell  it,  and  he  asked 
me  whether  I  would,  or  whether  I  oould  buy  one-half  of 
the  drug  interest  in  the  store ;  and  I  told  him  I  could  not 
do  it,  I  didn^t  have  the  means  to  buy  then ;  and  McConnell 
said  that  he  would  buy  it  then,  and  own  two-thirds  of  the 
stock  and  me  one-tliird,  or  that  he  would  buy  it  and  sell  to 
me  on  time  so  that  I  could  pay  for  it  without  any  trouble. 
Q.  About  when  was  that  conversation  ? 
A.  Well,  I  don't  remember  the  date,  but  it  was  some- 
time during  the  winter  of  1885  6. 

W.  8.  Dil  worth,  the  father  of  tiie  last  witness,  also  testi- 
fied on  that  poi/it,  as  follows  : 
Q.  Are  you  acquainted  with  the  parties  to  this  suit  ? 
A.  I  am. 

Q.  State  whether  you  had  a  conversation  with  defendant 
sometime  during  the  winter  of  1886,  in  reference  to  defend- 
ant and  J.  Milton  Dilworth  buying  Dr.  Rathbun  out. 
A.  I  had  such  conversation  during  the  winter  of  1885-6. 
Q.  What  part  of  the  winter,  the  latter  or  first  part  ? 
A.  I  could  not  say  as  to  that. 
Q.  Tell  the  court  what  the  conversation  was. 
A.  I  can  tell  you  what  gave  rise  to  the  conversation ; 
what  brought  it  about.     The  doctor  had  been  out  looking 
for  a  location,  thinking  he  could  do  better  somewhere  else, 
not  being  satisfied  with  his  practice  at  Crab  Orchard,  and 
I  felt  a  little  interested,  my  son  l^eing  a  member  of  the 
firm;  I  did  not  know  what  disposition  might  be  made  of 
the  stock — I  did   not  know  anything  of  the  contract  be- 
tweea  the  parties.     I  met  McConnell  on  the  sidewalk  and 
we  had  some  other  conversation  about  something  else  first; 
ma  it  being  on  :ny  mind,  I  asked  liim  what  disposition 
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would  be  made  of  the  doctor's  share,  provided  he  retires; 
if  he  sells,  you  might  get  some  other  man  you*  didn't  want. 
He  said,  "  If  the  doctor  sold  his  interest,  he  would  not 
sell  out  without  the  consent  of  the  other  parties,  and  they 
could  buy  him  out ;  I  told  him  my  son  I  didn't  think  was 
able  to  buy  the  half  interest  in  the  doctor's  share,  and  he 
said  he  would  like  to  have  him  do  so,  so  as  to  be  an  equal 
partner  with  him,  but  if  he  could  not  he  would  buy  it  and 
own  two-thirds  of  the  stock,  but  he  would  prefer  that  my 
son  should  buy,  and  be  an  equal  partner,  and  if  he  wanted 
he  would  buy  and  sell  to  him  on  terms  so  he  could  buy. 
I  still  insisted  that  I  didn't  think  he  better  do  so,  as  he 
had  about  all  he  had  in  the  firm  and  I  didn't  want  him  to 
get  involved  and  in  debt.  That  is  about  all  I  remember 
of  the  conversation. 

The  testimony  of  these  witnesses  is  practically  undenied 
by  the  defendant.  This  therefore  may  be  taken  as  die 
construction  placed  on  the  contract  by  the  parties  them- 
selves and  will  prevail  over  the  mere  words.  In  other 
words,  the  contract  will  be  read  in  the  light  of  the  circum- 
stances surrounding  it.  Where  the  language  of  a  contract 
is  ambiguous  the  construction  placed  upon  it  by  the  parties 
themselves  is  of  great,  if  not  controlling,  influence.  {TopUff 
r.  Toplif,  122  U.  S.,  121;  Chicago  v.  Sheldon,  9  Wall.  U. 
S.,  50,  54 ;  Ooleman  v.  Grubby  23  Pa.  St.,  393,  409 ;  St. 
Jjouis  Gas  Light  Ob.  v.  St.  Louis.,  46  Mo.,  121;  Jackson  v. 
Perrine,  35  N.  J.  L.,  137;  Stone  v.  Clarke,  1  Mete.  (Mass.), 
378 ;  Nickerson  v.  R.  Co.,  8  McCrary  (U.  8.),  455 ;  Gron- 
sladt  V.  WUhoff,  21  Fed.  Rep.,  253 ;  Forbes  v.  WaU,  L.  R., 
1  Sc.  &  Div.  App.,  214 ;  Butler  v.  Moses,  43  Ohio  St.,  166 ; 
3  Am.  &  Eng.  Encyc,  869.) 

The  construction  placed  upon  the  contract,  therefore,  by 
the  court  below  is  clearly  right  and  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 

The  other  Judges  concur. 
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WiLLiAH  FiscnEB  Y.  Thokas  Burchall. 
[FiLiD  July  11, 1889.] 

1.  Beplerin.    An  action  in  repl6Tin  la  to  be  tried  on  the  fkcta  as  thej 

exiated  when  the  action  waa  bronght,  and  the  ooort  abonid  ao 

.  inatmct  the  jury. 

2.  InBtructionB.    The  teatimonj  not  being  preaenred  in  the  record, 

the  conrt  cannot  say  that  it  waa  error  to  reftaae  certain  inatruc- 
tlona. 

Erbob  to  the  district  oourt  for  Hayes  county.  Tried 
below  before  Cochran,  J. 

/.  Byron  Jennings,  and  R.  B,  LikeSj  for  plaintiff  in  error, 
cited :  Wells  on  Replevin,  sec.  94  ;  Cassel  v,  Weatem  Stage 
Co.,  12  la.,  48  ;  Kay  v.  iVbtf, .20  Neb.,  380. 

J.  Jf.  LucaSy  for  defendant  in  error. 
Maxwell,  J. 

This  is  an  action  of  replevin  and  on  the  trial  judgment 
was  rendered  in  favor  of  the  defendant. 

The  plaintiff  alleges  in  his  petition  that  '*  he  is  the  owner 
of  and  entitled  to  the  immediate  possession  of  the  follow- 
'''g'  described  goods  and  chattels,  to-wit : 

**  *  One  three-year-old  cow,  branded  (S)  on  the  loft  hip, 
^^  the  value  of  thirty  dollars;'  that  the  said  defendant 
wrongfully  and  unlawfully  detained  the  said  goods  and 
chattels  from  the  said  plaintiff,  and  has  detained  the  same  aa 
aforesaid  for  the  space  of  one  year,  to  plaintiff's  damage  in 
«*«  sum  of  thirty  dollars;  that  said  goods  were  not  taken 
1"^  execution  on  any  order  or  judgment  against  said  plaint- 
iff, or  for  the  payment  of  any  tax,  fine,  or  amercement  as- 
*®®^^  against  him  or  by  virtue  of  any  order  of  delivery 
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issued  under  the  chapter  of  the  Code  of  Civil  Procedure, 
providing  for  the  replevin  of  property,  or  on  any  other 
mesne  or  final  process  issued  against  the  said  plaintiff.'^ 

The  answer  is  a  general  denial. 

The  court  instructed  the  jury  :  "  You  are  instructed  that 
in  order  to  entitle  the  plaintiff,  Williuui  Fischer,  to  recover 
a  verdict  in  his  favor  in  this  case  it  is  incumbent  upon 
him  (Fischer,  the  plaintiff)  to  prove  by  a  fair  preponderance 
of  the  evidence  that  the  plaintiff  Fischer  is  tlie  owne:  of 
the  cow  in  dispute,  or  has  such  a  special  ownership  or  in- 
terest in  the  cow  in  dispute  as  to  entitle  him  to  its  pos- 
session." 

The  plaintiff  also  asked  the  following  instruction,  which 
was  refused : 

"The  statute  of  Nebraska,  section  16,  page  421,  chnnter 
51,  reads  as  follows:  'In  all  suits  in  law,  or  in  equity,  or 
in  any  criminal  proceedings,*  when  the  titb  to  any  stock  is 
involved,  the  brand  on  any  animal  shall  he  prima  facie  evi- 
dence of  the  ownership  of  the  person  whose  brand  it  may 
be:  Provided,  That  such  brand  has  been  duly  recorded  as 
provided  by  law.  Proof  of  the  right  of  any  person  to 
use  said  brand  shall  be  made  by  a  copy  of  the  record  of 
the  same,  certified  by  the  county  clerk  of  that  county,  or 
of  any  county  in  which  the  same  is  recorded,  under  the 
hand  and  seal  of  office  of  such  clerk.' 

"You  are  instructed  by  the  court  that  if  the  braud  of 
the  plaintiff  was  and  has  been  recorded  in  this  county, 
before  the  institution  of  this  suit,  and  that  plaintiff's  brand 
so  recorded  was  at  the  said  time  on  the  cow  in  controversy 
and  the  brand  A.  J.  Coons  on  the  cow  in  controversy  was 
not,  and  had  not  been  recorded  in  this  county,  at  the  insti- 
tution of  this  suit,  then  and  in  that  event  the  burden  of 
proof  is  on  the  defendant  to  show  by  a  fair  preponderance 
of  the  evidence  that  plaintiff  is  not  the  owner  of  said 
cow." 

The  instruction  given  by  the  court  is  clearly  erroneous. 
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In  Kay  v.  Noll,  20  Neb.,  880,  it  was  held  in  effect  that 
the  question  presented  was  the  right  to  the  property  at  the 
commenoement  of  the  action,  and  proof  is  to  be  directed  to 
the  rigLts  of  the  respective  parties  at  that  time.  The 
plaintiff  must  file  an  affidavit  showing,  First,  a  description 
of  the  property  claimed ;  Second,  That  the  plaintiff  is  the 
owner  thereof  or  has  a  special  ownership  therein  and  that 
he  is  entitled  to  the  immediate  possession  of  the  property ; 
Third,  That  it  is  wrongfully  detained  by  the  defendant ; 
and  Fourth,  That  it  was  not  taken  in  execution  on  any 
order  or  judgment,  except,  etc.  All  these  requirements 
have  relation  to  the  commencement  of  the  action.  In 
Wells  on  Replevin,  sec.  791,  the  rule  is  stated  as  follows: 
'' According  to  the  general  rule,  the  suit  is  tried  on  the 
state  of  facts  as  they  existed  at  the  commencement  of  the 
suit.  This  rule  must  prevail,  unless  there  be  some  pecul- 
iar reasons  existing  to  the  contrary.  Where  the  defend- 
ant justified  as  an  officer,  under  an  attachment,  evidence 
to  show  that  it  was  dissolved  after  the  property  was  re- 
plevied was  immaterial,  as  the  rights  of  the  parties  depend 
upon  the  facts  existing  at  the  time  the  suit  was  begun.  So 
in  suit  on  bond,  when  the  issue  in  replevin  was  title  to 
the  property,  and  that  was  found  for  the  defendant,  he  was 
not  allowed,  in  the  suit  upon  the  bond,  to  set  up  a  subse^ 
quently  acquired  title  as  a  defense.  But  this  rule  will  not 
prevent  the  consideration  of  damages  to  the  time  of  tiio 
judgment,  as  interest  is  computed  on  a  note;  neither  will 
the  court  refuse  to  consider  the  rights  of  the  defendant  to 
a  return  at  the  time  return  is  asked.^'  The  instruction, 
therefore,  should  have  submitted  the  question  of  the  riglit 
of  the  plaintiff  to  the  immediate  possession  of  the  property 
when  the  action  was  brought,  and  as  it  failed  to  do  so  the 
judgment  must  be  reversed. 

Second  —  In  regard  to  the  instruction  asked,  as  the  evi- 
dence is  not  before  us  we  cannot  say  that  the  court  erred  in 
refusing  it. 
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The  judgment  of  the  district  court  is  reversed  and  the 
«ause  remanded  for  further  proceedings. 

BEYBRgED  AND  BBHAKPED. 

The  other  Judges  concur. 


William  Smith,  appellant,  v.  Henry  Atkins  et 
al.,  appellees. 

[Filed  July  11,  1889.] 

1.  Mortgage:    Oonsidsration.    In  an  notion  in  equity  to  cancel 

a  note  and  mortgage  upon  the  gronnd  that  they  had  been  given 
to  Indemnify  the  mortgagee  as  surety  on  an  appeal  bond,  and 
that  the  surety  had  been  required  to  pay  nothing  thereon ,  the 
defendant  answered  by  cross- petition  praying  for  the  foreclosure 
of  the  mortgage,  and  a  decree  was  rendered  in  his  favor  for  the 
amount  claimed.  It  appeared  from  the  evidence  that  $90  had 
been  included  in  the  note  and  mortgage  to  indemnify  the  mort- 
gagee against  possible  damages  in  signing  an  appeal  bond,  and 
that  he  had  suffered  no  loss  thereby,  ffeld^  That  the  decree 
should  be  reduced  $90  with  12  per  cent  interest  thereon,  that 
being  the  rate  allowed  in  the  decree. 

2.  Eyidence.  ffeld^  That  the  proof  failed  to  show  that  the  plaintiff 

was  entitled  to  protection  as  a  bona  fide  purchaser  of  the  note 
before  maturity. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Chapman,  J. 

Hanoood,  Ames  &  Kelly y  for  appellants,  cited :  Jones  on 
Mortgages,  vol.  2,  sec.  1431;  Wheeler  v.  Van  Kuren,  1 
Barb.  Ch.,  490;  Tower  v.  White,  10  Paige,  395;  McKer- 
nan  v.  Neff,  43  Ind.,  503. 

D.  G.  Courtnay^  for  appellee,  cited :  Atkinson  v.  Brooks, 
26  Vt.,  574;  Dixon  v.  Dixon,  31  Id.,  450;  Quinnv.Hard, 
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43  Id.,  375;  RusseU  v.  SplcUei,  47  Id.,  273;    Tarbdl  v. 
Stwrtevant,  26  Id.,  513. 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiff  against  the  de* 
fendants  to  cancel  and  declare  void  a  certain  note  and 
mortgage  upon  real  estate,  executed  by  the  plaintiff  to 
Henry  Atkins  and  by  him  delivered  to  Irene  Atkins.  To 
this  petition  Henry  Atkins  filed  an  answer,  in  wliich  he 
disclaims  any  interest  in  the  premises.  Irene  filed  an  an- 
swer in  the  nature  of  a  cross-bill,  in  which  she  alleges  that 
''on  the  lltb  day  of  January,  1879,  the  said  William  H. 
Smith,  and  Eraeline  Smith,  his  wife,  executed  and  deliv- 
ered to  one  Henry  Atkins  a  certain  promissory  note  in 
words  and  figures  following: 

"LiNCX)LN,  January  11,  1879. 

''  Six  months  after  date,  for  value  received,  we  promise 
to  pay  to  the  order  of  Henry  Atkins  $615,  at  Lincoln, 
with  interest  at  12  per  cent  per  annum  from  date  until 
paid,  with  a  sum  equal  to  10  per  cent  of  said  amount  as 
attorney's  fees  if  action  is  brought  on  the  note,  or  on  the 
mortgage  given  to  secure  the  same,  or  if  the  same  is  not 
paid  when  due.  William  H.  Smith. 

"$615.     Due,  .  Emeline  Smith." 

Endorsed :  "  Paid  by  note,  $10,  to  apply  on  the  within. 
Henry  Atkins,  July  the  8th,  1884/' 

Then  follows  an  all^ation  that  on  the  same  day  Smith 
and  wife  executed  a  mortgage  upon  the  real  estate  in  con- 
troversy to  secure  said  note,  and  failed  to  pay  the  same, 
and  praying  for  a  decree  of  foreclosure  and  sale.  The  de- 
fendants allege  that  ''on  or  about  the  11th  day  of  March, 
1879,  for  a  valuable  consideration,  Henry  Atkins,  the 
mortgagee,  assigned  said  note  and  mortgage,  and  the  moneys 
due  thereon,  to  the  said  Irene  Atkins,  defendant  herein, 
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and  prior  to  the  day  on  which  said  note  and  mortgage  be- 
came dae;  that  she  has  paid  the  following  taxes  on  said 
property  in  question,  to-wit,  for  the  year  1878,  $11.35; 
and  for  the  year  1879,  $13.45;  total,  $24.80,  with  interest 
at  10  per  cent  per  annum. 

'^ There  is  now  due  and  remaining  unpaid  from  the  said 
William  H.  and  Emeline  Smith  to  this  defendant,  Irene 
Atkins,  on  account  of  said  note  and  mortgage,  and  the  taxes 
pad  on  said  property,  the  sum  of  $24.80,  with  interest  at 
10  per  cent  from  March  1st,  1880,  to  entering  of  this  de- 
cree." 

The  court  below  found  the  issues  in  favor  of  Irene  At- 
kins and  entered  a  decree  of  foreclosure  in  her  favor.  The 
plaintiff,  in  his  testimony,  contends  that  the  note  and  mort- 
gage were  given  to  indemnify  Henry  Atkins  against  pos- 
sible loss  from  signing  an  appeal  bond  for  the  sum  of  $90 
and  for  nothing  else;  and  that  he  sustained  no  loss  in  con- 
sequence of  signing  the  same.  It  is  evident,  however,  that 
he  is  mistaken  as  to  the  consideration,  and  that  other  mat- 
ters were  taken  into  the  account  Smith's  testimony  is 
vague,  indefinite,  and  too  uncertain,  in  most  respects,  to 
found  a  decree  upon,  and  wholly  fails  to  impeach  the  note 
and  mortgage,  except  as  to  $90  and  interest  thereon,  which 
$90  Atkins  admits  were  included  in  the  note  and  mortgage 
as  indemnity  for  signing  an  appeal  bond,  and  that  lie  has 
suffered  no  loss  by  said  appeal.  The  plaintiff,  therefore,  is 
entitled  to  a  modification  of  the  decree  by  deducting  there- 
from $90  with  12  per  cent  interest  thereon,  12  per  ceut 
being  the  rate  of  interest  allowed  in  the  decree. 

It  is  claimed  that. Irene  Atkins  is  entitled  to  protection 
as  an  innocent  purchaser  of  the  note  before  due,  but  the 
proof  fails  to  establish  that  claim.  She  testifies  in  effect 
that  she  held  a  note  of  Henry  Atkins  for  $2,500;  that 
Henry  transferred  to  her  the  note  and  mortgage  in  question 
and  that  she  endorsed  the  amount  thereof  on  Henry's  note. 
Whether  this  of  itself  would  constitute  her  a  bona  fide  pur- 
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chaser  we  need  not  stop  to  inquire,  as  it  is  evident  from 
other  evidence  in  the  case  tliat  Henry  Atkins  treated  tiie 
note  and  mortgage  as  his  own  as  late  as  1884.  We  do  not 
care  to  comment  on  the  attempted  transfer  in  this  case 
where  the  entire  consideration  had  not  been  paid,  but  a 
purchaser,  to  be  protected,  must  be  without  notice,  and  the 
consideration  actually  paid.  The  testimony  fails  to  show 
that  Irene  Atkins  occupies  this  position. 

The  note  and  mortgage  in  question  are  subject  to  the 
equities  between  the  parties  and  the  decree  will  be  reduced 
a$  here  indicated. 

Decree  acxx)rdin(}LY. 

The  other  Judges  concur. 

Henby  Hower  v.  Aultman,  Miller  &  Co. 
[FiLBD  July  11,  1889.] 

1.  Limitation  of  Actions.    "All  actions,  or  canees  of  action, 

which  aie,  or  have  been,  barred  by  the  laws  of  this  state,  or  any 
state  or  territory  of  the  United  States,  shall  be  deemed  barred 
under  the  laws  of  this  slate."  (Hection  18,  Civil  Code.) 

2.  Answer:  Dbmubbeb  :  Judgment.    Under  the  Code,  as  prior  to 

it, on  a  demarrer  to  the  answer,  if  the  complaint  fails  to  state  a 
cause  of  action,  judgment  on  such  demurrer  should  be  in  favor 
of  the  defendant. 

3.  Petition:    Dbmubbeb:  Statute  of  Limitations.      Where  a 

petition  was  demurrable  as  not  containing  facta  snflicient  to 
constitute  a  cause  of  action,  it  being  shown  upon  its  face  that 
the  plaintiff's  cause  of  action  was  barred  by  the  statute  of 
limitations,  and  an  answer  was  filed  pleading  the  statute  of  an- 
other state  in  which  the  defendant  resided  at  the  time  of  serv- 
ice upon  him  in  this  state,  and  to  which  a  general  demurrer  was 
filed  by  the  plaintiff  and  sustained  by  the  district  court,  it  was 
heid,  first,  that  the  allegations  of  the  answer  were  sufficient  to 
constitute  a  defense,  and,  second,  that  as  the  petition  failed  to 
state  a  cause  of  action,  the  demurrer  should  have  been  overruled. 
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Error  to  the  district  court  for  Webster  county.  Tried 
below  before  Gaslin,  J. 

/.  Jf.  Chqffin,  G.  R.  Chancy^  and  C.  JEl  DaviSy  for 
plaintiff  in  error,  cited :  Maxwell's  PI.  and  Pr.,  4th  Ed., 
121,  146  ;  Hedges  V.  Roach,  16  Neb.,  674 ;  ^na  Ins.  Co. 
V.  Baker,  71  Ind.,  102 ;  Aurora  City  v.  West,  7  Wall.,  93 ; 
Cooke  V.  Graham^a  Admr.,  3  Cranch  (U.  S.),  235 ;  Fox  v. 
Wray,  66  Ind.,  426  ;  Wood  on  Limitation  of  Actions,  p. 
128,  sec.  64;  p.  139,  sec.  68;  p.  172,  sec.  71;  Bdl  v.  Mor- 
rison,  1  Pet.  (U.  S.),  361;  Fort  ScoU  v.  Hickman,  112  U. 
S.,  150 ;  Mayberry  v.  WUUyaghbyf  5  Neb.,  372. 

Case  &  McNeny,  for  defendant  in  error. 

Reese,  Ch.  J. 

This  was  an  action  upon  a  promissory  note.  An  answer 
was  filed  to  the  petition,  when  defendant  in  error  filed  a 
demurrer  to  the  answer,  which  was  sustained  by  the  district 
court.  From  the  judgment  of  the  court,  sustaining  the 
demurrer,  and  rendering  judgment  in  favor  of  the  plaintiff 
in  the  action,  defendant  brings  error  to  this  court.  There 
is  but  one  question  presented  and  that  is  as  to  the  statute  of 
limitations.  The  pleadings  being  short,  they  will  be  here 
copied  in  full.     The  petition  was  as  follows : 

'' Plaintiff  complains  of  the  defendant  for  on  or  about 
September  6,  1877,  the  defendant  made,  executed,  and  de- 
livei*ed  to  the  plaintiff  herein  a  certain  promissory  note 
in  writing,  in  words  and  figures  as. follows: 
"'$83.  Decatur,  Ind.,  Sept.  6,  1877. 

"'On  or  before  the  1st  day  of  June,  1879, 1  promise  to  pay- 
to  the  order  of  Aultman,  Miller  &  Co.  eighty-three  dollars, 
with  interest  at  six  per  cent  from  date,  and  attorney's  fees, 
payable,  without  relief  from  valuation  or  appraisement  law8> 
at  the  banking  office  of  Adams  county,  for  value  received 
in  one  Buckeye  mower  and  reaper,  and  with  annual  inter- 
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est  at  ten  per  oent  per  annum  from  maturity  on  the  amount 
then  due  until  paid.  The  drawers  and  endorsers  sever- 
ally waive  presentment  for  payment^  protest  and  notice  of 
protest^  and  non-payment  of  this  note^  and  all  defense  on 
the  ground  of  any  extension  of  time  of  its  payment  that 
may  be  given  by  the  holders  or  holder  to  them  or  either 
of  them^  and  it  is  further  agreed  that  this  note  shall  be  due 
on  demand  if  the  maker  attempt  to  move  out  for  the  pur- 
pose of  obtaining  credit. 

"'I  certify  that  I  own  in  my  own  name        ■   acres  of 

land,  in  the  township  of ,  county  of ,  state  of 

,  which  acres  are  improved,  and  the  whole  worth  | ; 

and  that and  it  is  unencumbered  except  the  amount 

of .     I  also  am  worth  of  personal  property  over  all 

indebtedness  and  l^al  exemptions,  and  there  are  no  judg- 
ments against  me/ 

*'  Plaintiff  further  says  that  payment  has  been  demanded 
and  refused,  and  that  by  the  conditions  of  said  note  de- 
fendant agreed  to  pay  attorney's  fees  if  suit  was  brought 
to  enforce  payment;  that  said  attorney's  fees  amount  to 
the  sum  of  twenty-five  dollars ;  that  there  is  now  due  and 
unpaid  on  said  note  the  sum  of  one  hundred  and  fifty-eight 
and  -f^  dollars,  besides  the  interest  at  ten  per  oent  from 
October  20, 1886,  and  the  further  sum  of  twenty-five  dol- 
lars for  attorney's  fees  as  aforesaid,  for  which  sum  plaintiff 
demands  judgment,  besides  costs  of  this  suit." 
The  answer  was  as  follows : 

"  The  defendant,  in  answer  to  the  plaintiff's  petition,  ad- 
mits the  execution  of  s^id  note,  but  says  that  no  part  of 
the  amount  claimed  in  said  note  has  at  any  time  been  paid, 
and  no  promise,  in  writing  or  otherwise,  has  been  made  to 
pay  said  note,  or  any  part  thereof,  siuce  the  same  became 
due,  or  any  acknowledgment  made  by  this  defendant  of 
said  alleged  indebtedness;  that  the  cause  of  action  stated 
in  the  petition  did  not  accrue  within  five  years  next  before 
the  commencement  of  this  action  ;  that  said  defendant  lefl 
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tlie  state  of  iDdiana  in  the  summer  of  1879,  and  came  to 
the  state  of  Kansas,  where  he  has  ever  since  enjoyed  a  con- 
tinuous and  bona  fide  residence,  and  where  he  resided  at 
the  time  this  action  was  brought,  and  where  he  now  resides; 
that  by  tiie  statute  of  limitations  of  the  said  state  of  Kan- 
sas, in  force  at  the  time  the  suit  was  instituted,  said  action 
was  barred.  A  copy  of  subdivision  one  (1)  of  section 
eighteen  (18)  of  the  Civil  Code  of  the  state  of  Kansas  is 
hereunto  attached  and  made  a  part  of  this  answer,  whicli 
reads  as  follows : 

" '  Civil  actions,  other  than  for  the  recovery  of  real  prop- 
erty, can  only  be  brought  within  the  following  periods 
after  the  cause  of  action  shall  have  accrued :  First,  within 
five  years;  an  action  upon  any  agreement  or  promise  in 
writing.' 

"  Wherefore  defendant  demands  judgment  for  his  costs, 
and  all  other  proper  relief." 

The  demurrer  was  based  upon  the  ground  alone  that 
the  facts  stated  in  the  answer  were  not  sufficient  to  consti- 
tute a  defense  to  the  action.     As  will  be  seen  by  reference 
to  the  petition,  the  note  matured  on  the  1st  day  of  June, 
1879.    It  was  not  alleged  that  any  payments  had  ever  been 
made  on  it  after  its  execution.      In  addition  to  this  it  was 
alleged  affirmatively  in  the  answer  that  no  such  payment 
had  ever  been  made,  and  that  no  promise,  either  verbally 
or  in  writing,  had  ever  been  made  since  the  execution  of  the 
note  to  pay  it,  and  that  no  acknowledgment  of  any  indebt- 
edness had  been  made  by  plaintiff  in  error;  that  plaintiff 
in  error  resided  in  the  state  of  Kansas,  and  had  resided 
there   since  the  summer  of  1879,  continuously ;  and  that 
during  the  time  of  his  residence  in  that  state  the  statute  of 
limitations,  which  is  set  out  in  his  answer,  was  five  years. 
There  is  no  brief  on  the  part  of  defendant  in  error,  and 
therefore  it  is  impossible  for  us  to  say  upon  what  theory 
the  district  court  made  the  ruling,  and  the  question  here 
discussed  may  not  have  been  presented  to  that  court. 
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By  section  eighteen  of  the  civil  code  it  is  provided  that 
''AH  actions  or  causes  of  action  which  are  or  have  been 
barred  by  the  laws  of  this  state,  or  any  state  or  territory 
of  the  United  States,  shall  be  deemed  barred  under  tlie 
laws  of  this  state/' 

If  the  statute  of  limitations  had  run  against  the  claim  in 
the  state  of  Kansas  where  plaintiff  in  error  resides,  and 
the  cause  of  action  was  imrred  by  the  law  of  that  state  as 
allied  in  the  answer,  this  was  a  defense  to  the  action,  and 
the  answer  could  not  be  assailed  by  demurrer  as  not  pre- 
senting a  defense.  Moreover,  the  petition  itself  showed 
upon  its  face  that  the  cause  of  action  was  barred  and  was 
defective  as  not  stating  a  cause  of  action  against  plaintiff 
in  error,  and  a  demurrer  might  have  been  interposed  upon 
that  ground.  (MaxwelPs  PL  and  Pr.,  121 ;  Petei^s  v.  Dun- 
nelU,  5  Neb.,  460;  Hurley  v.  Cox,  9  Id.,  230;  Hedges  v. 
Boachy  16  Id.,  674.) 

It  is  a  well  established  rule  of  pleading,  under  the  code 

as  well  as  at  common  law,  that  a  judgment  upon  demurrer 

must  be  against  the  party  whose  pleading  was  first  defeo- 

tive  in  substance,  and  that  a  demurrer  searches  the  entire 

i^eoord  and  must  go  against  the  first  error,  or,  as  stated  in 

plaintiff's  brief,  a  bad  answer  is  good  enough  for  a  bad 

petition,  or  a  bad  reply  for  a  bad  answer.     (See  Bennett  v. 

Hargua,  1  Neb.,  424 ;  StraUon  v.  Allen,  7  Minn.,  409 ; 

Locktoood  V.  Bigelow,  11  Id.,  70 ;  Person  v.  Dreio,  19  Wis., 

241  ;  Bank  v.  Lockwood,  16  Ind.,  307;   ^Etna  Ins.  Co.  v. 

Baker,  71  Id.,  102;    HUlier  v.  Stewart,  26  O.  8.,  652; 

B.  a.  Co.  V.  MowaU,  35  Id.,  286 ;    People  r.  BanJcer,  8 

How.  Pr.,  258;   Stoddard  v.  Conference,  12  Barb.,  573; 

Bliss  on  Code  Pleading,  sec.  417a.) 

The  judgment  of  the  district  court  is  reversed,  the  de- 
murrer overruled,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Reversed  and  remanded. 
The  other  Judges  concur. 
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Hakt  Brob.  et  al,,  appellees,  v.  Otto  H.  Dogoe  bt 

AL.,  appellants. 
[Filed  July  11, 1889.] 

1.  Creditor's  Bill :  Husband  and  Wife  :  Evidence.    In  ui  ac- 

tion in  equity,  in  the  nature  of  a  creditor's  bill  to  subject  cer- 
tain property  held  in  the  name  of  a  wife  to  the  payment  oi 
debts  of  one  who  conveyed  property  in  fraud  of  his  creditors  to 
her  husband,  the  defense  being  that  the  property  was  the  s^a- 
rate  estate  of  the  wife  deriyed  ftom  her  parents,  he!d,  that 
there  being  a  conflict  of  testimony  on  that  point  and  doubt  as  to 
such  separate  estate,  the  judgment  of  the  trial  court  finding 
against  the  same  would  not  be  set  aside. 

2.  Fraud:  Increment:  Cseditors  not  Entitled  to.    Where 

property,  which  has  been  purchased  with  money  held  in  fraud 
of  creditors,  adyances  in  yalue  beyond  the  legal  rate  of  interestt 
the  creditors,  neyertheless,  in  subjecting  the  property,  will  be 
restricted  to  the  purchase  price  with  legal  interwt  thereon. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Chapman,  J. 

BUUngaUy  &  Woodward^  H.  J,  Whitmore^  and  J.  B. 
8b'od€f  for  appellants,  cited  :  Freeman  on  Judgments,  sec. 
SI  9;  Bigelow  on  Estoppel  p.  45;  Tru€»ddl  v.  Searles, 
104  N.  Y.,  164;  Clemens  v.  BriUhart,  17  Neb.,  386; 
Hansom  v.  Sdimela,  13  Id.,  77;  Jones  on  Chattel  Mort- 
gages, 24&f  Bispham's  Eq.  Jur.,  52;  Estes  v.  Wilcox,  67 
N.  Y.  264  ;  Rogers  on  Expert  Testimony,  sec.  135,  p.  186. 

Pound  &  Burr,  for  appellees,  cited :  Wait  on  Fraudu- 
lent Conveyances,  sees.  26,  27,  28,  44 ;  Laihrop  v.  Bamp- 
ton,  31  Cal,  17;  ClevMmts  v.  Moore,  6  Wall.,  315,  316 ; 
Phipps  V,  Sedgwick,  95  U.  S.,  3 ;  Story's  Eq.  Jur.,  sec 
1258 ;  Perry  on  Trusts,  sees.  217, 828,  829 ;  Winchester  v. 
Charter,  102  Mass.,  275,  276 ;  Kempner  v.  Churchill,  8 
Wall,  364. 
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l^e  plaintiffs  recovered  oertain  judgments  against  one 
C.  G.  Herold,  and  executions  having  been  issued  tliereoii 
were  returned  unsatisfied.  An  action  in  the  nature  of  a 
ereditor's  bill  was  thereupon  brought  against  the  ciefend- 
ants,  and  on  the  trial  findings  and  a  decree  were  rendered 
as  follows : 

''The  court  finds  for  the  plaintifls  generally,  and  that 
the  allegations  of  said  petition  are  tnie,  and  that  the  said 
Hart  Bros.,  af  the  January,  1886,  term  of  the  said  county 
court,  recovered  said  three  judgments  against  said  defend- 
ant, Christian  G.  Herold,  in  the  sum  of  one  thousand  five 
hundred  fifty-three  and  ^%  dollars  debt,  and  $15.20  costs 
of  suit. 

''That  at  the  time  of  and  prior  to  the  commencement  of 
this  action  the  said  Christian  G.  Herold  was  and  is  wholly 
insolvent  and  unable  to  pay  his  debts,  and  that  on  or  about 
the  1st  day  of  November,  A.  D.  1884,  the  said  defendants, 
and  all  of  them,  entered  into  a  confederation  and  conspiracy 
to  cheat,  swindle,  and  defraud  all  of  said  pluintifis  and 
creditors  of  the  said  Herold,  and  for  that  purpose  and  for 
no  other  consideration  said  Herold  commenced  to  pay  over 
and  did  pay  over  to  the  said  Otto  H.  Dogge  large  sums  of 
money  and  property,  amounting  in  all  to  upwards  of  fiflccii 
thousand  dollars,  which  money  having  been  kept  by  said 
Otto  H.  Dogge  and  Bertha  Dogge,  his  wife,  until  the  30th 
day  of  March,  1886,  said  Otto  H.  Dogge  and  Bertha  Dogge 
did  on  said  day  purchase  with  said  money  from  one  Alfred 
Irwin  the  property  in  dispute  in  this  action,  described  as 
that  part  of  subdivision  fifty-four  (54)  of  S.  W.  Little's 
subdivision  of  the  west  half  of  the  southwest  quarter  of 
section  twenty-four,  in  township  No.  ten  (10)  north,  of 
range  six  (6)  east,  of  the  sixth  (G)  principal  meridian,  in 
17 
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Lancaster  county,  Nebraska,  and  more  particularly  de- 
scribed as  follows:  Beginning  at  the  southwest  corner  of 
said  subdivision  fifty-four,  thence  east  on  the  north  line 
of  P  street  in  said  city  one  hundred  (100)  fe^,  thence  north 
and  parallel  with  the  east  line  of  Grand  avenue  one  hun- 
dred and  forty-two  (142)  feet,  thence  west  one  hundred 
(100)  feet  to  said  Grand  avenue,  thence  south  and  along 
the  eastside  of  said  Grand  avenue  one  hundred  and  forty-twa 
(142)  feet  to  place  of  b^inning,  and  took  said  conveyance 
in  the  name  of  Bertha  Dogge,  wife  of  said  Otto  H.  Dogge, 
for  the  purpose  of  hindering,  delaying,  defrauding,  and 
cheating  the  said  plaintiffs,  said  money  being  paid  to  said 
Irwin  out  of  the  moneys  given  to  said  Bertha  Dogge  and 
Otto  H.  Dogge  as  aforesaid,  and  which  property  is  now 
occupied  by  said  parties  and  claimed  as  their  homestead. 

''The  court  further  finds  that  the  said  deed  of  date 
March  30,  1886,  of  Alfred  Irwin  and  wife  to  the  said 
Bertha  Dogge,  conveying  to  her  the  said  premises  as  set 
forth  in  the  petition,  was  made  with  the  intent  to  hinder, 
delay,  cheat,  and  defraud  the  plaintiffs,  the  creditors  of  the 
said  Christian  G.  Herold,  all  of  which  the  said  Bertha 
Dogge  and  Otto  H.  Do^e  had  full  knowledge  at  the  time 
of  receiving  the  same,  and  that  the  payment  made  to  the 
said  Irwin  was  made  out  of  the  money  received  by  said 
Bertha  Dogge  and  Otto  H.  Dogge  from  the  said  Christian 
G.  Herold. 

''  It  is  therefore  considered  by  the  court  that  the  deed 
described  in  the  said  petition,  from  Alfred  Irwin  and  wife 
to  the  said  Bertha  Dogge,  from  the  premises  above  described, 
and  the  same  is  hereby  adjudged  and  decreed  and  declared 
to  be  held  in  trust  by  the  said  Bertha  Dogge  for  all  of 
said  plaintiffs  and  that  said  property  may  be  subjected 
to  the  payment  of  the  debts  set  forth  in  the  petition,  and 
that  the  sheriff  of  Lancaster  county  is  directed  to  proceed 
as  upon  execution  to  sell  said  property  and  pay  the  pro- 
ceeds thereof  over  to  said  plaintiffs  as  herein  decreed,  and 
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that  the  defendants  pay  the  costs  of  this  action  taxed  at 
$415.10/' 

The  testimony  tends  to  show  that  about  the  year  1882 
Dr.  Dogge  removed  to  Plattsmouth,  in  this  state,  and 
opened  a  small  drug  store  and  remained  at  that  place  about 
ayear^  when  he  removed  to  Lincoln;  that  while  residing 
at  Plattsmouth  he  became  very  intimate  with  C.  G.  Herold, 
a  merchant  there;  that  after  Dogge  removed  to  Lincoln  he 
urged  Herold  also  to  remove  to  Lincoln;  that  principally 
through  his  efforts  Herold  did  remove  to  Lincoln  in  1883 
and  opened  two  stores  there;  that  during  1884,  and  prior 
to  December  25th  of  that  year,  Herold  had  contracted  debts 
for  goods  to  a  very  large  amount,  estimated  by  some  of  the 
witnesses  at  $45,000,  and  Herold  himself  at  about  $38,000 ; 
that  there  was  an  attempt  on  the  part  of  Herold  at  least  to 
place  a  considerable  portion  of  his  goods  beyond  the  reach  of 
hiscreditors;  thatduringall  this  time  Dogge  was  the  confi- 
dential friend  of  Herold,  and  professed  to  be  able  to  effect 
a  compromise  of  his  debts  at  twenty-five  cents  on  the  dollar. 
To  accomplish  this  purpose,  Herold  about  the  25th  of  De- 
cember, 1884,  gave  Dogge  $9,600^  and  he  already  owed 
Herold  $400,  and  had  previously  received  considerable 
sums.  Dogge  thereupon  went  to  Chici^o,  when  he  wrote 
to  Mrs.  Herold  a  letter  in  German,  which  is  translated  in 
the  record  as  follows: 

"Chicago,  February  22nd,  1885. 

"Very  Honored  Mrs.  Herold:  I  arrived  at  Dixon 
and  here  at  Chicago  safe,  but  I  couldn't  do  anything  for 
Mrs.  Robertson  and  her  children,  as  they  asked  $2,000  for 
the  lot  and  don't  know  yet  if  she  sells,  so  I  have  concluded 
to  let  the  lot  matter  go  as  long  as  I  can.  As  I  meet  here 
a  few  good  old  friends  which  are  going  to  New  Orleans, 
and  they  persuaded  me  into  going  along;  so  I  have  con- 
cluded, as  I  feel  so  very  bad  now,  to  go  along  with  them, 
but  I  shall  only  stay  a  short  time,  and  from  there  at  once 
to  New  Mexico,  and  on  this  trip  to  contemplate  what  is 
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necessary  for  you  and  L  Now,  as  to  how  I  feel ;  now  I 
cannot  exist,  as  I  am  getting  worse  and  I  want  rest.  I 
also  pray  to  yon  not  to  trouble  yourself,  and  in  no  way  be 
afraid  to  be  before  the  court,  as  you  are  innocent  of  every- 
thing and  don^t  know  nothing,  and  Charlie  neither;  now 
you  will  stay  on  this  truth  that  your  husband  never  ex- 
plained anything  to  you  about  his  business,  and  you  never 
asked  him  anything  about  it,  and  you  always  signed  the 
papers  that  your  husband  laid  before  you,  and  that  money 
what  you  received  from  Shafer  with  that  will  your  hus- 
band commence  business  and  the  money  your  husband  had 
taken  along  to  New  Mexico. 

''If  you  stay  by  this  truth  then  you  can  have  no  trouble, 
and  don't  let  the  words  be  changed.  I  would  like  to  be 
there  from  the  wish  of  my  heart,  as  long  as  the  court  is  in 
session,  but  am  feeling  so  bad  that  I  am  afraid  I'll  get 
worse  sick,  and  then  I  couldn't  stay  by  you  at  all,  and 
then  we  must  not  often  be  together  as  long  as  the  court  is 
in  session,  as  they  might  make  me  a  big  trouble,  which  I 
didn't  deserve,  especially  if  they  found  out  that  your  bus- 
band  is  gone.  I  shall  hunt  up  Mr.  Herold  and  shall  guide 
everything  for  your  best  and  come  back  when  the  court  is 
over.  Now  I  pray  to  you,  again,  honored  Mrs,  Herold, 
don't  trouble  yourself;  everything  will  go  better  than  you 
think.  Dear  Charlie,  stay  by  your  dear  mamma  and  try 
and  make  it  easy  for  and  gladly  humor  her,  and  hope  that 
when  I  come  again  to  meet  you  all  well  and  not  forsaken. 
I  will  hunt  up  the  Jew  in  St.  Louis  if  I  find  him  so  as  to 
get  that  money.  I  pray  to  you  me  to  answer  immedi- 
ately to  New  Orleans.    I  will  call  at  the  post  for  the  letter. 

'^  Heartiest  regards  an  all  to  all. 

"  I  remain  your  friend, 

"O.   H.  DOGGE." 

There  is  testimony  in  the  record  tending  to  show  that 
he  had  promised  to  purchase  a  certain  lot  for  Mrs.  Herold 
and  also  that  he  promised  that  he  would  meet  Mr.  Herold 
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in  New  Mexico  when  they  would  engage  in  business  tliorc; 
that  in  pursuance  of  this  arrangement  Herold  went  to  Las 
V^s,  N.  M.,  and  stayed  there  a  long  time^  expecting 
Dogge  on  every  train. 

Bc^ge  seems  to  have  failed  to  compromise  tlie  debts,  or 
any  of  them,  if  indeed  he  made  any  effort  to  do  so,  and 
soon  after  went  to  Europe,  where  his  wife  and  children 
had  preceded  him ;  that  Dr.  Dogge  received  a  large  amount 
of  funds  belonging  to  Herold  for  which  he  gave  no  con- 
sideration is  proved  beyond  question,  and  as  against  cred- 
itors of  Herold  he  is  a  trustee  for  the  amount  so  held. 
But  it  is  said  that  the  property  in  question  was  purchased 
with  the  money  of  the  wife,  and  therefore  she  is  not  charge- 
able. It  does  appear  that  from  1872  to  about  the  year 
1876  or  1877,  while  the  doctor  resided  in  Wisconsin,  she 
was  possessed  of  some  money  and  loaned  the  same;  but 
the  testimony  also  shows  that  she  was  quite  a  traveler  and 
there  is  but  little  tangible  proof  of  her  possessing  means 
after  that  time  except  as  hereinafter  stated.  On  the  other 
hand.  Dr.  J.  Massman  testifies  that  he  was  acquainted 
with  Dr.  and  Bertha  Dogge  at  Mayville,  Wis.,  in  1880 
or  1881;  that  he  had  several  conversations  with  Bertha 
Dogge,  who  stated  ''  that  she  had  hardly  any  money  at 
all;"  that  if  they  could  sell  their  liouse,  on  which  there 
was  a  mortgage,  they  could  get  together  perhaps  f  600  or 
$800. 

Dr.  Schoen,  of  the  same  place,  testifies  that  the  house  in 
question  was  sold  for  about  $400 ;  that  when  Dr.  Dogge 
came  to  Mayville  in  1879  his  wife  was  in  Europe;  that 
upon  her  arrival  in  New  York  she  tel^raphed  to  her  hus- 
band for  money  to  pay  her  expenses  to  Wisconsin  and  that 
thereupon  Dr.  Schoen  telegraphed  his  correspondent  in 
New  York  to  pay  her  $26.00,  which  was  done.  He  also 
testifies  that  after  the  return  of  Mrs.  Dogge  he  had  several 
conversations  with  the  doctor  and  his  wife,  and  that  he 
knew  from  conversations  with  both  of  them  ''  that  they  were 
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as  poor  as  a  church  oiouse.'^  These  gentlemen  are  disinter- 
ested witnesses  and  apparently  friends  of  the  family  and 
familiar  with  their  circumstances,  tind  their  testimony  ap- 
parently is  perfectly  reliable.  A  number  of  witnesses  in 
this  state  who  were  acquainted  with  the  Dogges  after  their 
removal  here  were  called  as  witnesses.  M.  A.  Hartigan 
testifies  that  Mrs.  Dogge  stated  to  him  and  Mrs.  C.  6. 
Herold,  in  the  city  of  Lincoln,  shortly  before  the  bringing 
of  this  action  that ''  she  must  get  all  she  could  out  of  them 
(the  Herolds),  because  what  she  got  out  of  them  was  all 
she  had  in  the  world." 

In  this  he  is  corroborated  by  Mrs.  C.  G.  Herold. 

Mrs.  Herman  Herold  testifies  that  while  Dr.  Dogge  and 
his  wife  lived  at  Plattsmouth  she  had  a  conversation  with 
Mrs.  Dogge  in  which  she  stated  '^  that  she  had  such  a  hard 
time  of  it/'  in  the  way  that  she  had  to  get  along  finan- 
cially. 

Lena  Halen  testifies  that  about  the  year  1884  she  had 
frequent  conversations  with  Mrs.  Dogge  about  her  finan- 
cial condition,  and  that  '^  she  talked  as  though  she  did  not 
have  very  much." 

William  Morris  testifies  that  after  the  trial  and  acquittal 
of  Dr.  Dogge,  on  the  criminal  charge,  he  was  standing  on 
Eleventh  street,  nearly  opposite  the  cigar  store  between  N 
and  O  streets,  and  Dr.  Dogge  and  some  gentlemen  were 
standing  talking,  and  Mrs.  Dogge  rode  up  in  a  bu^}'. 
They  shook  hands,  he  helped  her  out  of  the  buggy,  and 
said,  "  Mr.  Herold  has  gone  up  (he  was  convicted),  we 
have  got  his  money  and  don't  care  where  he  goes." 

Judge  S.  W.  Lamoreaux,  of  Mayville,  Wisconsin,  tes- 
tifies that  he  had  resided  in  Mayville  thirty-five  years,  and 
was  county  judge  of  Dodge  county,  Wisconsin ;  that  he 
was  acquainted  with  Dr.  Dogge  and  wife;  that  before  Dr. 
Dogge  left  Mayville  he  had  a  conversation  with  him  "  in 
reference  to  his  business  afiairs.  From  the  conversation 
I  had  with  him  and  my  knowledge  of  his  afiairs,  I  would 
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judge  he  had  about  from  $500  to  $800^  which  did  include 
his  house  and  lot  I  did  know  Mrs.  Bertha  Dogge^  his 
wifd.  To  my  knowledge  his  wife,  Bertha,  had  no  prop- 
erty. She  came  to  me  for  assistance,  stating  that  she 
wanted  some  money  till  she  heard  from  her  husband.  My 
recollection  is  the  doctor  was  gone.  It  was  after  the  doc- 
tor ceased  business  here.^^ 

There  is  a  large  amount  of  testimony  to  the  same  effect, 
which  if  referred  to  would  extend  this  opinion  to  too  great 
length,  but  at  every  place  where  the  doctor  resided — at  Mil- 
waukee, Fond  du  Lac,  Mayville,  Marshville,  and  Platts- 
mouth — ^he  seems  to  have  been  in  straitened  circumstances. 
Beliable,  trustworthy,  disinterested   witnesses    considered 
tiiem  poor,  and  it  was  not  until  they  met  Herold  that  they 
began  to  exhibit  signs  of  wealth.     Acts  speak  more  po- 
tently than  words,  and  circumstances  are  more  reliable  than 
mere  assertions.     All  the  outward  indications  were  that 
these  people  were  poor  when  they  moved  to  this  state. 
The  doctor  has  changed  his  residence  too  often  to  build  up 
a  lucrative  business  at  any  place  where  he  has  resided  since 
coming  to  this  country  in  1872.     It  is  true  that  there  is  in 
evidence  what  purports  to  be  a  book  of  original  entries  of 
his  business  from  June  27, 1884,  to  February  17, 1885,  in 
which  the  charges  amount  to  a  very  large  sum.    This  book 
is  remarkable  for  the  uniformity  of  the  entries,  in  color  of 
the  ink,  style  of  writing,  and  general  appearance,  as  though 
written  up  within  a  few  days.     That  the  same  kind  of  ink 
should  have  been  used  during  a  period  of  nine  months  is 
not  out  of  the  ordinary  course,  and  that  the  entries  should 
be  made  with  the  same  pen  where  a  non-corroding  one  is 
used,  but  that  there  should  be  no  change  in  the  penman- 
ship, through   all   the   climatic  conditions   affecting  the 
human  frame,  is  remarkable.     The  doctor,  however,  testi- 
fies on  cross-examination  that  the  entries  were  made  as 
they  occurred,  with  different  pens  of  the  same  kind — steel 
pens,  apparently.     Mrs.  Dogge  and  several  witnesses  tes- 
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tify  that  she  had  about  $7^000;  in  cash,  when  she  came  to 
Lincoln.  This  money  was  kept  in  no  bank  or  other  re- 
liable depository,  nor  in  any  place  where  the  fact  of  its 
existence  could  be  established,  but  the  proof  depends  alone 
upon  assertions,  which  are  strorgly  disproved  by  circum- 
stances. There  is  a  direct  conflict  in  the  testimony  of  the 
witnesses  in  this  case,  and  it  is  evident  that  some  of  them 
have  deliberately  sworn  to  what  is  untrue.  The  trial  court 
having  passed  upon  the  weight  to  be  given  to  the  testi- 
mony of  the  several  witnesses,  most  of  whom  testified 
before  it,  this  court  cannot  reverse  its  judgment  unless  it 
appears  to  be  clearly  wrong,  which  b  not  the  case.  This 
court  will,  as  far  as  consistent  with  good  faith  to  creditors 
of  her  husband,  or  creditors  who  have  been  defrauded  by 
him,  protect  the  rights  of  the  wife  in  the  enjoyment  of  her 
separate  estate ;  but  in  order  to  do  this  it  must  be  proved 
that  there  was  a  separate  estate  belonging  to  her  which  was 
seized  for  the  debts  of  another.  In  this  case,  however, 
there  is  too  much  doubt  about  the  separate  estate  of  the 
wife  to  entitle  her  to  relief.  It  is  fully  shown  that  a  large 
amount  of  Herold's  property  passed  into  their  (the  Dogges,) 
hands  and  that  no  consideration  was  paid  for  the  same,  and 
that  the  creditors  of  Herold  were  thereby  prevented  from' 
recovering  their  just  dues.  That  the  property  in  dis- 
pute was  derived  from  the  proceeds  of  the  Herold  prop- 
erty transferred  to  the  Dogges  is  clearly  apparent,  and  it 
should  be  applied  to  the  payment  of  such  creditors.  The 
judgment  therefore  in  that  r^rd  should  be  affirmed.  The 
property,  however,  is  shown  to  be  of  much  greater  value 
than  $8,600,  there  having  been  a  considerable  increase  in 
value  since  the  purchase.  This  increase  in  speculative 
value  the  creditors  of  Herold  are  not  entitled  to.  In  other 
words,  they  are  entitled  to  the  amount  invested  with  legal 
interest  thereon,  and  not  to  money  made  by  speculation  in 
excess  of  the  legal  interest. 

The  judgment  of  the  district  court  will,  therefore,  be 
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modified  to  sabject  the  property  to  the  amount  of  $5,000, 
with  interest  thereon  at  seven  per  oent  per  annum. 

Judgment  agoorbinoly. 
Cobb,  J.,  concurs. 

Reese,  Ch.  J.,  dissenting. 

I  am  unable  to  agree  to  the  conclusion  arrived  at  in  this 
case  by  my  associates,  and  will  very  briefly  give  my  trea- 
sons therefor. 

I  agree  that  there  is  sufficient  evidence  to  sustain  the  find- 
ing of  the  district  court,  that  the  Herolds  and  Otto  H. 
Dc^ge  entered  into  a  conspiracy,  the  purpose  of  which  was 
to  defraud  the  creditors  of  C.  G.  Herold,  and,  did  the  evi- 
dence as  clearly,  or  even  to  any  d^ree,  connect  Bertha 
Dogge  with  the  transactions  which  are  alleged  to  have  oc- 
curred between  the  Herolds  and  Otto  H.  Dogge,  the  decree 
of  the  district  court  would  have  to  be  affirmed.  It  is  true 
that  Otto  H.  Dogge  in  his  testimony  contradicts  every 
material  statement  of  the  Herolds  which  tends  to  con- 
nect him  with  any  fraudulent  purpose  on  their  part,  but 
there  is  ample  evidence  to  sustain  the  finding  of  the  trial 
court  that  the  facts  were  substantially  as  stated  by  Herold ; 
but  as  the  real  contest  is  with  Mrs.  Dogge,  that  part  of 
the  case  need  not  be  further  noticed. 

In  reading  the  bill  of  exceptions  my  attention  is  di- 
rected to  what  seems  to  me  to  be  a  clear  want  of  evidence 
connecting  Bertha  Dogge  with  the  transactions  between 
tier  husband  and   the   Herolds;   and  also  a   clear  want 
of  evidence  to  sustain  the   finding  that   the   pro{)erty  in 
qaeBtion,  which   seems  to  have  been    purchased   by  and 
deeded  to  Bertha  Dogge,  was  purchased  with  the  money 
derived  from  any  transaction  with  Herold.     It  is  shown 
V  her,  and  her  testimony  is  corroborated,  to  some  extent, 
'y  certified  copies  of  public  records  in  Grermany,  that  after 
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her  marriage  with  Dogge  and  when  she  came  to  this 
country  she  brought  with  her  some  $4,000  in  money  ;  that 
at  Hamburg,  before  crossing  the  ocean,  she  procured  her 
money  to  be  exchanged  and  converted  into  the  money  of 
this  country. 

On  their  arrival  at  New  York  they  remained  there  a 
short  time  and,  before  settling  in  Wisconsin,  they  visited 
and  remained  some  time  in  Baltimore,  Philadelphia,  other 
portions  of  Pennsylvania,  and  in  Chicago ;  that  during 
this  time  she  had  carried  her  money  with  her  and  kept  it 
from  the  possession  of  her  husband ;  that  they  first  settled 
in  Milwaukee,  Wis.,  and  after  remaining  there  some  time, 
removed  to  Fond  du  Lac.  During  this  time  she  was  ad- 
vised to  invest  her  money  in  United  States  bonds,  when 
she  purchased  two  $1,000  six  per  cent  bonds  and  four 
$500  five  per  cent  bonds ;  that  after  some  time  she  was  in- 
formed that  the  six  per  cent  bonds  had  ceased  to  draw 
interest,  owing  to  their  having  been  called  for  payment ; 
that  she  then  disposed  of  all  the  bonds  and  placed  the 
money  and  its  accrued  interest  in  the  hands  of  a  Mr. 
Allinger,  to  be  loaned.  It  seems  from  her  testimony,  and 
that  which  is  introduced  for  the  purpose  of  corroborating 
her  in  that  particular,  that  she  did  not  place  all  the  money 
with  Mr.  Allinger  at  once,  but  that  she  went  to  his  office  and 
there,  upon  his  recommendation,  loaned  the  sum  of  $1,500 
upon  an  assignment  of  a  real  estate  mortgage,  $100  in  some 
other  method, and  left  with  Mr.  Allinger  the  sum  of  $400, 
which  he  soon  thereafter  loaned  to  other  parties  ;  that  after- 
wards he  negotiated  loans  for  her  to  the  extent  of  the  other 
$2,000  which  was  furnished  by  her;  that  after  remain- 
ing in  Wisconsin  for  some  time,  a  part  of  which  was  in 
Mayville  and  a  part  in  Marshville,  her  husband,  Otto  H. 
Dogge,  came  to  Plattsraouth  with  a  view  of  locating  there, 
and  wrote  to  her  to  dispose  of  their  property  and  follow 
him.  She  then  notified  Mr.  Allinger  to  collect  the  money 
which  had  been  loaned  by  him,  together  with  its  interest ; 
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and  in  about  two  months  from  that  time  he  collected  the 
money  due  her,  with  which,  and  the  money  she  had  received 
for  property  which  she  had  sold,  she  came  to  Nebraska,  bring- 
ing with  her  about  $7,000.     Their  residence  in  Wisconsin 
extended  over  a  number  of  years,  perhaps  from  the  year 
1872,   the   time  of  their  arrival  in  Wisconsin,  until  the 
year  1887,  the  time  of  their  removal  to  this  state.     Dur- 
ing this  time  she  had  been  a  portion  of  the  time  in  Europe 
and  the  business  of  loaning  her  money  had  remained  in 
the  hands  of  Mr.  Allinger;  that  after  she  came  into  this 
state  she  had  allowed  her  husband  to  make  use  of  her 
money,  but  that  a  short  time  prior  to  a  contemplated  re- 
turn to  Germany  she  had  insisted  upon  her  money  being 
retunied  to  her,  but  that  it  was  not  done ;  that  about  the 
month  of  June,  1884,  she  returned  to  Grermany,  where  she 
remained  until  in  January,  1886,  when  she  was  joined  by 
her  husband ;  that  she  then  informed  him  that  she  must 
have  her  money  returned  to  her ;  but  that  he  insisted  that 
he  had  not  the  money  to  pay,  but  would  transfer  to  her 
certain  notes  which  she  could  collect  upon  her  return  to 
this  country  ;  that  these  notes  were  received,  and  after  her 
return  she  collected  them,  giving  the  names  of  all  the  per- 
sons who  had  signed  the  notes  and  from  which  the  claims 
were  made.     The  names  and  amount  of  the  collections  are 
given  in  her  testimony.     The  amounts  range  from  $23  to 
$1 ,000,  the  total  amount  being  nearly  $6,000.    This  money, 
so  collected,  was  used  in  the  pui*chase  of  the  property  in 
question,  the    purchase   price    being    $8,500,   of    which 
|o,000  was   paid  in  cash.      Throughout  her  testimony, 
which  was  quite  lengthy,  she  adhered  to  these  statements, 
and  denied   all   knowledge   of,  or   complicity    with,  the 
fraudulent  action  of  C.  G.  Ilerold.     For  the  purpose  of 
disproving  her  statement  it  is  shown  that  upon  many  oc*- 
^•asions  she  denied  having  any    money,  and  insisted   that 
^^^  was  in  need.     The  evidence   of  various  bankers  in 
*ond  du  Lac,  and  elsewhere,  |)erhaps,  was  taken  for  the 
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purpose  of  showing  that  she  negotiated  the  sale  of  no 
government  bonds  through  them.  The  evidence  of  the 
recording  oflScer  oT  the  county  in  which  she  resided  was 
taken  showing  that  the  records  of  the  county  failed  to 
sliow  any  transfer  of  mortgages  to  her.  But  he  also  testi- 
iied  that  in  many  instances  the  assignments  of  mortgages 
were  not  presented  for  record  until  their  payment,  when 
the  assignment  and  satisfaction  were  presented  together. 
We  also  observe  that  in  his  testimony  he  refers  to  mort- 
gages as  being  upon  record  executed  by  and  to  the  same 
{lersons  named  by  lier,  but  that  they  did  not  show  to  have 
been  transferred.  The  evidence  of  Mrs.  Do^e  and  others 
having  knowledge  of  the  facts  shows  that  the  money 
loaned  by  her,  upon  the  assignments  named,  was  paid  by 
the  borrower,  and  the  assignments  returned,  so  that  her 
testimony  might  be  true  and  yet  the  facts  of  the  assign- 
ment not  appear  upon  the  records.  Mr.  Allinger,  his  wife, 
and  daughter,  with  whom  Mrs,  Dogge  appears  to  have 
been  well  acquainted,  all  testified  that  at  the  time  of  Mrs. 
Dogge's  departure  from  Wisconsin  to  come  to  this  state 
she  went  to  Mr.  Allinger's  house,  closed  up  her  business 
witii  him  and  received  her  money,  and  that  prior  to  her 
depjirture  they  assisted  her  in  counting  the  money  which 
she  had  in  her  possession,  which  amounted  to  $7,000,  and 
which  she  testified  she  brought  directly  to  this  state. 
These  facts,  when  taken  in  connection  with  what  seems  to 
me  to  be  an  absohite  want  of  any  proof  connecting  her 
with  the  alleged  fraudulent  transactions  of  the  Herolds 
and  Dr.  Dogge,  and  the  failure  to  trace  any  of  Herold's 
money  or  property  into  her  hands,  impress  me  with  the 
belief  that  the  decree  should  be  reversed. 
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L  Usury :  Eyiobncb.  PlaintiflB,  who  were  in  poaeeBsioD  of  a 
piomiaBorj  note,  and  chattel  mortgage  given  to  aecare  it,  insti- 
tuted an  action  in  replevin  against  the  mortgagor  for  the  pos- 
session of  the  mortgaged  property.  The  defense  presented 
was  that  the  note  was  tainted  with  the  vice  of  nsnry,  of  which 
the  plaintiff  had  knowledge  at  the  time  of  the  alleged  purchase; 
that  the  purchase  was  colorahle  only  and  not  bona  flde^  and  that 
sufficient  payments  had  heen  made  on  the  original  indebtedness 
to  cancel  it.  Defendant  called  a  member  of  plaintiff  firm  to 
the  witneM  stand  and  over  the  objection  of  the  plaintiff  inter- 
rogated him  as  to  his  knowledge  of  the  business  methods  of  the 
payee  of  the  note,  and  showed  by  him  that  he  was  somewhat 
familiar  with  the  transactions  of  the  payee's  bank — a  member 
of  which  was  the  brother  of  the  witness — ^and  that  usurious  in- 
terest was  usually  charged  by  such  payee.  It  was  held,  that 
although  not  conclusive  against  plaintiff,  yet  the  evidence  was 
(269) 
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oompetant  as  a  circamstance  to  be  considered  by  the  jaiy  in 
connection  with  other  proven  or  admitted  facts  as  tending  to 
establish  notice  of  defense. 

Q.  Impeaobing  Party's  Own  Witness.  While  a  party  who 
calls  a  witness  as  his  own  may  not  discredit  his  testimony  by 
impeaching  him,  yet  this  role  does  not  preyent  each  party  from 
proving  the  truth  by  other  witnesses  even  thongh  the  witness 
first  called  may  be  contradicted  thereby. 

3.  Usury:  Onus  Pbobandi  :  Ysbdict.  Usnry  being  shown  in  the 
original  transaction,  and  the  burden  of  proof  being  upon 
plain tiflSi  to  show  the  good  faith  of  the  transfer  of  the  promis- 
sory note  to  them  before  maturity,  the  verdict  in  favor  of  de- 
fendant is  sustained,  as  not  being  against  the  evidence. 

Error  to  the  district  court  for  Hamilton  county. 
Tried  below  before  Norval,  J. 

L.  O,  Hurd,  and  Robert  Ryan,  for  plaintiff  in  error : 

The  testimony  offered  by  defendant  contradicting  their 
own  witness  Updike  was  inapplicable  except  for  impeach- 
ment, and  inadmissible.  {Hooper  v.  Browningy  19  Neb., 
427-8 ;  Strader  v.  White,  2  Id.,  359,  360 ;  1  Green  Ev. 
(10th  Ed.),  sec.  442.)  Defendant  seeks  to  enforce  the  penalty 
in  the  case  of  notes  made  more  than  a  year  before  cause 
of  action  accrued,  and  is  barred  by  sec.  13  of  the  Code. 
No  money  damages  should  be  awarded,  as  the  judgment 
was  for  the  value  of  the  property.  {Romburg  v.  Hugliea, 
18  Neb.,  579 ;  26  N.  W.  Rep.,  351.)  The  judgment  was 
not  for  a  fixed  sum,  and  therefore  improper. 

Agee  &  Stevenson,  and  Hainer  &  Kellogg,  for  defendant 
in  error: 

The  burden  of  proof  was  on  plaintiffs  to  show  thatthey- 
were  bona  fide  holders,  which  they  failed  to  do.  The  tes- 
timony contradicting  Uixiike  was  offered  not  to  impeach 
but  to  establish  material  facts.  The  objection  made  to  it 
at  the  time  was  a  dififerent  one  and  was  too  general.  {WU- 
helm  V,  Ritssell,  8  Neb.,  120  ;  Gregory  v.  Langdon,  11  Id., 
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166  ;  Ry.  Co.  v.  Walker,  16  N.  E.  Rep.,  234;  113  Ind., 
196  ;  Slede  v.  Ry.  Co.,  74  Cal.,  323.)  But  it  was  admis- 
sible even  if  impeaching.  (  Wallack  v.  Wylie,  28  Kas.,  138 ; 
Johnacn  v.  LeggeU,  Id.,  690.)  Defendant  seeks  not  to  en- 
force a  forfeiture  or  a  penalty,  but  to  exercise  his  right  of 
defense.  The  judgment  is  alternative  in  form  and  comes 
within  provisions  of  sec  696  of  Code. 

Reese,  Ch.  J. 

This  was  an  action  in  replevin  instituted  in  the  district 
court  of  Hamilton  county  by  the  assignee  of  the  mortgagee 
for  the  possession  of  certain  personal  property  mortgaged 
by  defendant  in  error  to  Updike  &  Titus  for  the  purpose 
of  securing  the  payment  of  a  promissory  note  made  by 
defendant  to  them,  which  note,  it  is  claimed  by  plaintiff*, 
was  endorsed  to  them  by  the  payee  before  maturity,  in  the 
due  course  of  trade  and  for  value.  The  defense  presented 
was  that  the  note  was  tainted  with  the  vice  of  usury  ;  that 
it  was  a  renewal  of  a  number  of  preceding  notes,  upon 
which  interest  had  been  paid,  more  than  sufficient  to  cancel 
the  original  indebtedness;  with  a  denial  of  plaintiffs'  claim 
that  they  were  good-faith  purchasers  before  maturity. 

A  jury  trial  was  had  which  resulted  in  a  verdict  in  favor 
of  defendant,  finding  the  value  of  the  property  in  dispute 
to  be  $408,  and  assessing  his  damages  at  $6.  A  motion 
for  a  new  trial  was  filed,  based  upon  the  following  grounds : 

''(1.)  The  verdict  is  not  sustained  by  sufficient  evidence. 

'^(2.)  Errors  of  law  occurring  at  the  trial  and  duly  ex* 
cepted  to. 

"  (3.)  The  verdict  is  contrary  to  law." 

Before  a  ruling  upon  the  motion  for  a  new  trial  w&s 
made,  the  defendant  remitted  $4.99  from  the  verdict  for 
damages,  when  the  motion  was  overruled  and  judgment 
was  rendered  for  a  return  of  the  property  and  one  cent 
damages,  or  if  a  return  could  not  be  had,  for  $408,  the 
value  of  the  property. 


272       SUPREME  COURT  OF  NEBRASKA, 

BlackweU  t.  Wright 

From  this  judgment  the  cause  is  brought  to  this  court 
by  plaintiff  by  proceedings  in  error. 

Upon  the  trial  plaintiff  placed  Greoi^  W.  Updike,  a 
member  of  the  firm  of  M.  D.  BlackweU  &  Co.,  plaintiffs, 
who  are  bankers  in  Harvard,  upon  the  witness  stand 
for  the  purpose  of  identifying  the  note  and  mortgage,  and 
])roving  ownership  thereof,  and  demand  of  defendant  for 
the  possession  of  the  property  in  dispute ;  and  after  the 
introduction  of  the  note  and  mortgage,  plaintiff  rested  his 
case.  Defendant  thereupon  recalled  the  same  witness  for  the 
purpose  of  proving  the  circumstances  under  which  the  note 
was  purchased,  by  which,  doubtless,  he  desired  to  throw 
suspicion  upon  the  transaction,  and  show  thereby  that  the 
transfer  was  colorable  only,  and  with  intent  to  deprive 
defendant  of  any  defense  he  might  have  to  the  note  in  the 
hands  of  the  payees,  Updike  &  Titus,  which  was  also  a 
banking  firm  doing  business  in  Harvard,  and  which  con- 
sisted of  Edmund  Updike  and  I.  J.  Titus.  The  testimony 
of  this  witness,  while  given  with  apparent  candor,  was  not 
such  as  would  fully  establish  the  fact  sought  to  be  shown 
by  defendant.  In  this  connection  defendant  was  permit- 
ted to  interrogate  him.  as  to  his  knowledge  of  the  methods 
of  Updike  &  Titus  in  their  business  transactions  and  the 
rate  of  interest  charged  by  them ;  Updike,  of  the  firm  of 
Updike  &  Titus,  being  a  brother  of  the  witness.  It  was 
shown  that  the  rate  of  interest  usually  charged  was  more 
than  the  legal  rate,  of  which  the  witness  had  knowl- 
e(]ge.  This  was  doubtless  for  the  purpose  of  impeaching 
the  bonafdea  of  the  purchase.  While  the  fact  alone  that 
the  purchaser  of  the  note  knew  that  the  vendor  and  payee 
was  loaning  money  at  an  usurious  rate,  might  not  of  itself 
be  suiBcient  to  charge  the  purchaser  with  notice  of  the  de- 
fense of  usury,  yet  it  would  be  competent  as  a  circumstance 
to  be  considered  in  connection  with  other  proven  or  admitted 
facts  as  tending  in  that  direction ;  and  the  court  did  not 
err  in  overruling  plaintiff  ^s  objection  to  the  question  asked« 
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The  note  and  mortgage  were  offered  and  received  in 
evidence,  and  are  referred  to  in  the  bill  of  exceptions  as 
exhibits  "A"  and  *'B,"  but  are  not  attached  thereto,  nor  is 
a  copy  of  either  to  be  found  therein.  We  are  unable, 
therefore,  to  say  just  when  the  note  matured.  George  W. 
Updike,  when  called  by  plaintiff,  testified  that  the  purchase 
was  made  between  the  20th  and  30th  of  July,  1886.  He 
also  testified  to  the  same  thing  in  substance  when  called  as 
a  witness  by  defendant.  We  may  assume,  perhaps,  that 
upon  its  face  the  note  matured  the  first  day  of  the  follow- 
ing September,  but  of  this  there  is  no  proof  in  the  record. 
After  George  W.  Updike  had  thus  testified,  defendant 
called  other  witnesses  for  the  purpose  of  proving  that  on 
the  30th  day  of  July  he  had  offered  to  sell  the  note  at  a 
heavy  discount,  and  that  he  had  not  seen  defendant,  nor 
learned  of  his  proposed  defense,  until  about  the  6th  of 
August.  The  objection  to  this  evidence  is  that  it  was 
offered  for  the  purpose  of  impeaching  the  defendant's  own 
fitness,  George  W.  Updike,  and  therefore  it  was  incompe- 
tent. While  we  fully  recognize  the  principle  of  law  con- 
tended for  by  plaintiff  in  error,  that  a  person  may  not 
impeach  the  character  of  his  own  witness,  and  that  having 
called  him  was  equivalent  to  a  recommendation  that  he 
was  entitled  to  belief,  which  could  not  be  contradicted,  yet 
we  do  not  apprehend  that  the  testimony  offered  by  defend- 
ant would  fall  under  this  rule.  The  rule  will  not  prevent 
a  person  from  proving  the  fact  to  be  different  from  that 
which  is  stated  by  his  own  witness.  The  witness  may  he 
mistaken,  may  be  misinformed,  or  he  may  have  misled  the 
party  calling  him.  In  either  event,  the  party  so  calling 
him  would  not  be  prevented  from  showing  the  exact  facts 
as  they  occurred,  and  this  is  not  considered  an  impeach- 
ment of  his  witness. 

It  is  contended  that  these  facts,  if  true,  have  no  signifi- 
cance whatever,  and  were  improperly  admitted  in  evidence. 
While  it  is  no  doubt  true  that  there  is  nothing  very  con- 
18 
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vincing  in  the  evidence  introduoed,  yet  it  was  competent  as 
a  ciroamstance  tending  to  show  the  want  of  good  faith  in 
the  purchase  of  the  note.  If,  immediately  after  the  alleged 
purchase,  and  before  plaintiff  in  error  had  an  opportunity 
to  see  defendant,  or  had  any  knowledge  as  to  what  his 
purpose  was,  they  went  upon  the  market  and  sought  to 
sell  the  note  at  a  heavy  discount,  it  would  be  competent  to 
show  that  fact  as  tending  to  throw  some  light  upon  their 
alleged  bona  fides.  While  it  is  true  that  the  evidence  was 
not  of  as  high  a  quality  perhaps  as  might  be  desired,  yet  it 
would  have  some  tendency  to  throw  light  upon  the  con- 
duct of  the  parties,  and  for  that  purpose  would  be  compe- 
tent for  the  consideration  of  the  jury,  and  to  be  given  such 
weight,  and  only  such,  as  they  might  deem  it  entitled  to. 

It  was  contended  and  urged  by  defendant  in  error  on 
the  trial  that  the  note  referred  to  was  a  final  renewal  of  a 
long  series  of  notes,  which  had  been  executed  to  the  bank 
of  Updike  &  Titus,  and  while  upon  the  witness  stand 
he  exhibited  what  he  claimed  to  be  the  notes  which  had 
formerly  been  executed  to  that  bank,  and  of  which  the 
note  in  question  was  a  renewal.  These  ran  from  exhibit 
*'C"  to  exhibit  "Z,''  and  showed  a  large  increase  over  the 
original  note,  notwithstanding  endorsements  aggregating  a 
large  amount  upon  the  notes  referred  to.  They  were  pre- 
sented by  him  and  identified  and  introduced  in  evidence. 
Not  having  the  note  involved  in  this  suit,  nor  a  copy  of  it, 
before  us,  and  having  no  proof  as  to  the  amount  for  which 
it  calls,  we,  of  course,  cannot  enter  upon  an  examination  of 
this  question.  The  various  notes  were  payable  to  Updike 
&  Titus,  and  it  was  for  the  jury  to  say,  after  hearing  all 
the  evidence,  whether  or  not  the  note  in  question  was  a 
renewal  of  the  indebtedness  represented  by  them  in  the 
order  of  their  dates. 

It  is  insisted  that  as  section  13  of  the  Civil  Code  per- 
mits an  action  to  be  instituted  upon  a  statute  for  a 
penalty  or  forfeiture  only  within  one  year  from  the  time 
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the  cause  of  action  accrued,  the  court  erred  in  permitting 
defendant  to  show  the  alleged  payments  upon  a  claim  to 
Updike  &  Titus,  more  than  one  year  prior  to  the  com- 
mencement of  the  action.  This  was  not  an  attempt  on 
the  part  of  defendant  to  enforce  a  statute  penalty,  nor  a 
forfeiture,  but  was  for  the  purpose  of  showing  that  the 
indebtedness,  whicli  was  the  basis  of  plaintiffs'  action,  had 
been  paid,  and  that  therefore  they  were  not  entitled  to  the 
possession  of  the  property  described  in  the  mortgage.  Had 
the  action  been  instituted  by  Updike  &  Titus,  there  can  be 
no  doubt  but  that  it  would  have  been  entirely  competent 
for  the  defendant  to  introduce,  first,  the  proof  of  the  usury, 
and,  second,  the  evidence  that  he  had  entirely  paid  the 
debt,  and  that  there  was  nothing  due.  Now  if  the  trans- 
fer to  Blackwell  &  Co.  were  not  in  good  faith  and  for 
value,  or  if  they  purchased  with  notice  of  the  rights  of 
defendant,  then  the  evidence  would  be  competent  for  the 
same  purpose  as  against  plaintiffs  in  error.  In  this  the 
court  did  not  err. 

Some  objection  is  made  to  the  ruling  of  the  court  upon 
^e  question  of  damages,  but  as  the  jury  returned  a  ver- 
dict for  |5,  and  as  $4.99  of  that  sum  was  remitted,  it  is 
not  deemed  necessary  to  examine  this  question. 

The  next  contention  is  that  the  verdict  of  the  jury  is  not 
sustained  by  sufficient  evidence ;  that  there  was  not  suf- 
ficient proof  to  establish  the  fact  that  the  plaintiffs  were 
not  purchasers  of  the  note  and  mortgage  referred  to,  in 
good  faith  and  for  value,  and  that  the  verdict  should  have 
been  in  their  favor.  It  is  conceded  that  the  usury  having 
been  shown,  which  is  perhaps  not  denied,  the  burden  of 
proving  the  good  faith  of  the  transaction  is  upon  the  party 
relying  upon  the  fact  of  the  purchase,  without  notice  of 
the  usury.  {Dard  v.  Backus,  18  Neb.,  231.)  While  it  is 
true  that  the  evidence  submitted  to  the  jury  may  leave  the 
question  of  the  bona  fides  of  plaintiffs  in  doubt,  yet  we 
apprehend  that  that  there  is  no  doubt  but  that  the  note  and 
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the  whole  transaction  were  tainted  with  usury  of  rather  a 
rapacious  character.  The  proof  shows  that  perhaps  a  short 
time  before  the  maturity  of  the  note  the  finn  of  Updike 
&  Titus  claim  to  have  transferred  the  note  to  Blackwell  & 
Co.  Edmund  Updike,  of  the  firm  of  Updike  &  Titus, 
was  a  brother  of  Geo.  W.  Updike,  of  the  firm  of  Blackwell 
&Co. 

It  is  said  by  some  of  the  witnesses  on  the  part  of 
plaintiff  that  the  note  was  purchased  as  an  investment, 
while  it  is  said  by  others  that  Updike  &  Titus  were  in- 
debted to  Blackwell  &  Co.  in  a  large  amount,  and  that 
they  desired  the  payment  of  the  money,  which  could  not 
be  made  without  embarrassment  to  Updike  &  Titus,  and 
upon  thar  request  Blackwell  &  Co.  accepted  a  part  of  the 
demand  in  promissory  notes ;  so  that  it  may  be  doubted 
whether  or  not  the  purchase  of  the  note  was  a  voluntary 
investment  by  Blackwell  &  Co.,  or  whether  they  were  not 
taken  as  the  best  means  of  collecting  a  pre-existing  debt. 
Blackwell  &  Co.  were  familiar  with  the  methods  of  Up- 
dike &  Titus  in  the  transaction  of  their  business,  and  as 
to  the  rate  of  interest  diarged. 

The  testimony  introduced  by  plaintiff  in  error  is  not 
entirely  consistent  with  good  faith  on  their  part^  and  we 
cannot  see  that  the  verdict  is  so  clearly  against  the  weighty 
of  evidence  as  to  require  that  it  be  set  aside,  the  burden 
being  upon  plaintiffs. 

Finding  no  error  in  the  proceedings,  the  judgment  of  the 
district  court  must  be  affirmed,  which  is  done. 

Judgment  affirmed. 

The  other  Judges  concur. 
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C.  Augusta  Earle  v.  R.  T.  Eari.e, 

[Filed  Sbptembbb  17»  1889.] 

1.  Implied  Jurisdiotion.  Goarts  of  geDenl  eqaity  and  common 
law  jarifldiction  are  not  necessarily  limited  in  the  exeroiae  of 
sacb  jariadiction  to  the  proTiaiona  of  the  atatntea. 

3.  Hasband  and  Wife :  Separate  Suit  fob  Alimony.  The 
law  of  the  land  having  made  it  the  legal  doty  of  a  hoahand  to 
rapport  hia  wife  and  children,  courts  of  eqaity  within  thia  state 
have  the  power,  in  a  anit  by  the  wife  for  alimony  and  support, 
to  enforce  the  diacharge  of  each  duty,  without  reference  to 
whether  the  action  is  for  a  divorce  or  not. 

3.  Construction  of  Statute.  Whether  or  not  section  40  of  chap^ 
ter  25  of  the  Compiled  Statutes  confers  such  authority  by  im- 
plication qusere. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Eaiahrooh  &  Irvine^  and  A.  Steet-e,  Jr.,  for  plaintiiT  in 
error: 

The  wife  has  a  legal  right  to  support  from  the  husband. 
(Schouler,  Husband  and  Wife,  sec.  66.)  Failure  to  sup- 
port is  a  wrong  for  which  there  should  be  a  remedy. 
Courts  of  equity  have  taken  jurisdiction  to  decree  alimony 
independent  of  a  suit  for  divorce.  {Butler  v.  BiUler,  4  Litt. 
(Ky.),  202;  GaMandv.  Galland,  38  Cal,  265;  Graves  v. 
Graces,  36  la.,  310;  Garland  v.  Garland,  50  Miss.,  694. 
See  also  Glover  v.  Glover,  16  Ala.,  440;  JRhame  v.  Rhame, 
1  McCord  Ch.  (S.  C),  197;  PurceU  v.  PiirceU,  4  Hen.  & 
Mun.  (Va.),  507 ;  Alniond  t.  Ahnond^  4  Randolph  (Va.), 
662;  Logan  V.  Logan,  2  B.  Mon.  (Ky.),  124.) 

Savage,  Morris  &  Davis,  for  defendant  in  error : 

The  wife  has  no  equitable  right  which  enables  her  to  in- 
voke an  equitable  remedy  independent  of  statute.    The  cases 
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cited  by  plaintiff  in  error  may  be  explained  and  modified. 
Butler  V.  Butler,  4  Litt  (Ky.),  202,  contains  a  misstatement 
of  the  law;  Glover  v.  Glover,  16  Ala.,  440,  is  a  dictum ;  Iowa, 
Mississippi,  and  South  Carolina  are  lacking  in  statutory 
remedies ;  hence  the  willingness  of  their  courts  of  equity  to 
assume  jurisdiction.  Such  jurisdiction  is  denied  by  the 
following  authorities :  Bail  v.  Montgomery,  2  Vesey,  Jr., 
195;  Fishli  v.  Fishli,  1  Blackf.  (Ind.),  360;  Chapman  v. 
Chapman,  13  Ind.,  396;  Moon  v,  Baum,  58  Ind.,  194; 
Parsons  v.  Parsons,  9  N.  H.,  309 ;  Doyle  v.  Doyle,  26  Mo., 
549;  Ramsdenv.Ramsden,9\  N.Y.,281  ;  Adamsv.  Adams, 
100  Mass.,  366;  AnshuUz  v.  Anshultz,  16  N.  J.  Eq.,162; 
Peltier  v.  Peltier,  Harring.  Ch.  (Mich.),  29;  Perkins  v. 
Perkins,  16  Mich.,  162;  Heyob  v.  Husband,  18  La.  An., 
41;    Moore  r.  Moore,  Id.,  613. 

Reese,  Ch.  J, 

This  action  was  instituted  in  the  district  court  of  Doug- 
las county,  by  the  wife  against  the  husband  for  mainten- 
ance and  support,  but  without  a  prayer  for  divorce.  It 
was  allied  in  the  petition,  substantially,  that  plaintiff  and 
defendant  were  married  on  the  15th  day  of  May,  1871; 
that  the  issue  of  the  said  marriage  was  one  child,  born  in 
July,  1879 ;  that  on  or  about  the  1st  day  of  January,  of  that 
year,  defendant  sent  plaintiff  away  from  him  and  has  ever 
since  refused  to  permit  her  to  return,  contributing  to  her 
support  and  maintenance  separate  and  apart  from  himself; 
that  in  the  month  of  August,  1885,  defendant  ceased  and 
refused  to  further  provide  for  the  support  of  plaintiff  and 
their  said  child,  and  at  no  time  since  that  date  has  he  con- 
tributed or  offered  to  contribute  in  any  way  to  their  support 
or  maintenance;  that  plaintiff  was  entirely  without  means 
to  support  herself  and  child  during  the  pendency  of  the 
suit;  that  she  was  also  without  means  to  carry  it  on; 
that  her  daughter,  the  child  aforesaid,  now  seven  years  of 
age,  was  wholly  dependent  upon  her  (the  plaintiff)  for 
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support,  maintenaDoe,  care,  and  education;  that  defend- 
ant was  an  officer  in  the  United  States  army,  commissioned 
as  first  lieutenant,  and  receiving  a  salary  of  $120  per 
month. 

The  prayer  of  the  petition  was  that  defendant  be  re- 
quired to  pay  plaintiff  a  reasonable  sum  for  her  mainte- 
nance and  support  during  the  pendency  of  the  suit,  and  such 
further  sum  as  would  enable  her  to  carry  on  the  action ;  and 
that  on  a  final  hearing  she  be  decreed  reasonable  alimony 
ont  of  the  property  and  income  of  defendant,  together  with 
the  costs,  etc.;  with  prayer  for  general  relief. 

To  the  petition  defendant  interposed  a  demurrer,  upon 
two  grounds: 

Firdy  That  the  court  had  no  jurisdiction  of  the  subject 
of  the  action;  and,  Secandj  That  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

This  demurrer  was  sustained  by  the  district  court,  to 
which  plaintiff  excepted,  and  upon  her  refusing  to  amend 
or  further  plead,  the  cause  was  dismissed. 

The  case  is  presented  to  this  court  by  proceedings  in 
error,  the  error  assigned  being  that  the  court  erred  in  sus- 
taining the  demurrer. 

The  question  presented  is,  whether  or  not  an  action  for 
maintenance  and  support  can  be  maintained  in  this  state, 
when  not  coupled  with  a  petition  for  a  divorce,  either  from 
the  bonds  of  matrimony  or  from  bed  and  board. 

Upon  this  question  the  statutes  of  this  state  are  substan- 
tially silent.  The  nearest  approach  to  authorizing  an  action 
of  this  kind  is  found  at  section  40  of  chapter  25,  Com- 
piled Statutes,  entitled  Divorce  and  Alimony.  The  chap- 
ter provides  for  divorce  of  two  kinds,  to-wit,  of  divorce 
from  the  bonds  of  matrimony,  and  from  bed  and  board. 

Sec.  40,  in  treating  of  an  action  for  a  divorce  from  bed 
and  board,  provides  that  "in  case  of  an  application  for  a 
divorce  from  bed  and  board,  although  a  decree  for  sudi 
divorce  be  not  made,  the  court  may  make  such  order  or 
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decree  for  the  support  and  maintenance  of  the  wife  and 
children,  or  any  of  them,  by  the  husband,  or  out  of  his 
property,  as  the  nature  of  the  ca^  may  render  suitable  and 
proper/'  While  it  appears  that  an  order  of  the  kind  sought 
in  this  case  cannot  perhaps  be  made  except  in  an  action 
for  a  divorce  from  bed  and  board,  yet  it  is  specially  pro- 
vided that  the  authority  of  the  court  to  make  an  order  for 
the  maintenance  of  the  wife  or  children,  or  either  of  them, 
by  the  husband  shall  not  depend  upon  a  decree  of  divorce 
from  bed  and  board  having  been  rendered,  but  that  such 
order  may  be  made  without  refSrenoe  thereto.  By  this 
section  the  court  is  given  the  authority  and  jurisdiction  to 
render  a  decree  of  the  kind  sought  by  the  plaintiff,  but  it  is 
contended  that  such  order  can  only  be  made  in  an  action 
for  a  divorce  of  the  kind  named. 

Assuming  that  this  section  does  not  give  the  court  the 
authority  to  make  the  order  claimed  by  plaintiff,  but  of 
which  there  may  be  some  doubt,  it  then  becomes  necessary 
to  enquire  whether  a  court  of  equity  would  have  the  juris- 
diction independent  of  any  statutory  provision  upon  the 
subject. 

We  apprehend*  that  courts  of  common  law  and  equity 
jurisdiction  are  not  necessarily  limited  to  the  provisions  of 
the  statutes  in  matters  of  jurisdiction,  and  might  perhaps 
render  such  decrees  in  equity  causes  as  the  nature  of  the 
case  would  require,  assuming  that  the  plaintiff  showed  that 
she  was  entitled  to  equitable  relief. 

This  question  has  been  before  the  courts  of  some  of  the 
states,  and  it  seems  that  a  majority  have  decided  that 
courts  of  equity  would  not  have  jurisdiction  to  enter  a 
decree  of  the  kind  prayed  for,  while  others  have  held  that 
such  jurisdiction  did  exist. 

It  is  a  well  established  rule  of  law  that  it  is  the  duty  of 
the  husband  to  provide  his  family  with  support  and  means 
of  living  —  the  style  of  support,  requisite  lodging,  food, 
clothing,  etc.,  to  be  such  as  fit  his  meanS;  position,  and  sta- 
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tlon  in  life — and  for  this  purpose  the  wife  has  generally  the 
right  to  use  his  credit  for  the  purchase  of  necessaries.  At 
common  law,  where  the  husband  heedlessly  and  wantonly 
aud  from  improper  motives  refused  a  wife  the  necessary 
comforts  of  life  and  refused  to  provide  for  her,  a  criminal 
prosecution  with  recognizance  was  sometimes  resorted  to, 
for  the  purpose  of  compelling  a  competent  husband  to  sup- 
port jiis  family.  (Schouler  on  Husband  and  Wife,  sec.  66.) 
It  is  the  common  expression  of  all  writers,  found  in  the 
text  books,  that  there  is  no  wrong  without  some  remedy. 
Now  if  the  allegations  of  the  petition  are  true,  which  the 
demurrer  admits,  there  is  evidently  a  wrong.  The  ques- 
tion is,  whether  or  not  the  plaintiff  shall  be  compelled  to 
resort  to  a  proceeding  for  a  divorce,  which  she  does  not  de- 
sire to  do,  and  which  probably  she  is  unwilling  to  do,  from 
conscientious  convictions,  or,  in  failing  to  do  so,  shall 
be  deprived  of  that  support  which  her  husband  is  bound 
to  give  her.  The  authority  or  jurisdiction  to  grant  divorces 
was  exercised  in  England  by  the  ecclesiastical  courts,  which 
have  never  existed  in  this  country,  and  therefore  no  court 
has  such  jurisdiction  here  except  by  statute.  But  the  au- 
thority to  grant  alimony  grows  out  of  the  equity  powers 
of  the  court. 

While  the  statute  books  of  this  and  other  states  amply 
provide  for  the  granting  of  divorces  in  meritorious  cases, 
y-et  we  do  not  apprehend  that  it  is  the  purpose  of  the  law 
to  compel  a  wife,  when  the  aggrieved  party,  to  resort  to 
this  proceeding,  and  thus  liberate  l^er  husband  from  all 
obligations  to  her,  in  order  that  the  rights  which  the  law 
gives  her,  by  rea'H)n  of  her  marital  relations  with  her  hus- 
band, may  be  enforced.  Such  a  conclusion  would  not 
generally  strike  the  conscience  of  a  court  of  equity  as 
being  entirely  equitable. 

In  Butler  v.  Butler ,  4  Litt.  (Ky.),  202,  the  court  says : 
*^  It  is  clear  that  strong  moral  obligations  must  lie  on  any  li  us- 
band,  who  has  abandoned  his  wife,  to  supjwrt  her.     The 
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marriage  contract,  and  every  principle,  binds  him  to  this. 
If  he  fails  to  do  it,  it  is  a  wrong  acknowledged  by  com- 
mon law,  though  the  law  knows  no  remedy,  because  the 
wife  cannot  sue  the  husband ;  but  in  equity  the  wife  can 
sue  the  husband,  and  it  is  the  province  of  the  court  of 
equity  to  afford  the  remedy  where  conscience  and  law  ac- 
knowledge a  right,  but  know  no  remedy.  Why  then 
should  the  chancellor  shrink  at  this  case  and  refuse  a 
remedy." 

In  Oalland  v.  Galland,  38  Cal.,  265,  this  rule  was  fol- 
lowed, but  by  a  divided  court  From  the  syllabus  in  that 
case  we  quote  the  following : 

**  Provisions  for  alimony  made  in  the  statutes  concerning 
divorces  are  not  intended  to  be  a  prohibition  to  the  grant- 
ing of  alimony  in  other  cases.  The  power  to  decree  ali- 
mony falls  within  the  general  powers  of  a  court  of  equity, 
and  exists  independent  of  a  statutory  authority,  and  in  the 
exercise  of  this  original  and  inherent  power  a  court  of  equity 
will  in  a  proper  case  decree  alimony  to  the  wife  in  an  ac- 
tion which  has  no  reference  to  a  divorce  or  separation." 

In  Garland  v.  Garland,  50  Miss.,  694,  in  which  there  is 
a  pretty  general  review  of  the  cases,  the  court  says : 

"Courts  of  equity  in  America  should  always  interpose 
to  redress  wrongs  when  the  complainant  is  without  fair 
and  adequate  and  complete  remedy  at  law.  Here  there  is 
no  such  process  as  supplicavit  nor  a  distinct  proceeding  for 
the  restitution  of  the  conjugal  relation.  If  a  wife  is 
abandoned  by  her  husband,  without  means  of  support,  a 
bill  in  equity  will  lie  to  compel  the  husband  to  support 
the  wife  without  asking  for  a  decree  of  divorce."  (See 
also  Almond  v.  Almond,  4  Rand.  (Va.),  662 ;  Purcell  v. 
Pureed,  4  Hen.  &  Muuf.,  506;  Jdineau  v,  Jdineau,  2  Des. 
(S.  C),  45 ;  Prince  v.  PHnee,  1  Rich.  Eq.  Rep.,  282 ; 
Gi'aves  v.  Graves,  36  Iowa,  310;  2  Bishop  on  Marriage 
and  Divorce,  sec.  354,  et  seq.;  Glover  v.  Gloveir,  16  Ala., 
440 ;  Wray  t.  Wray,  33  Id.,  187.) 
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The  cases  cited  in  defendant's  brief  show  that  the  states 
of  Indiana,  New  Hampshire,  Missouri,  New  York,  Massa- 
chusetts, New  Jersey,  Michigan,  and  Louisiana  have  held 
to  the  opposite  doctrine. 

There  being  this  conflict  in  the  decisions  of  the  courts, 
it  bx'omes  the  duty  of  this  court  to  decide  the  case  upon 
what  may  be  deemed  the  soundest  principles  and  those  most 
in  consonance  with  tlie  spirit  of  the  present  civilization  and 
of  our  law.  As  we  have  already  said  in  substance,  there 
is  not  much  to  commend  an  alleged  principle  of  equity 
which  would  hold  that  the  wife,  with  her  family  of  one  or 
more  children  to  support,  must  be  driven  to  going  into 
court  for  a  divorce  when  such  a  proceeding  is  abhorrent  to 
her,  or,  in  case  of  her  refusal  so  to  do,  being  compelled  to 
submit  to  a  deprivation  of  the  rights  which  equity  and  hu- 
manity clearly  give  her;  that,  in  order  to  obtain  that  to 
which  she  is  clearly  entitled,  she  must  institute  her  action 
for  a  divorce,  make  her  grievances  public,  which  she  would 
otherwise  prefer  to  keep  to  herself,  and  ii Dally  liberate  a 
husband  from  an  obligation  of  which  he  is  already  tired, 
but  from  which  he  is  not  entitled  to  be  relieved.  It  seems 
to  us  that  a  declaration  of  such  a  doctrine  as  the  law  of  the 
land  would  place  it  within  the  power  of  every  man,  who, 
unrestrained  by  conscience,  seeks  to  be  freed  from  his 
obligations  to  his  wife  and  family,  by  withholding  the  nec- 
essary comforts  and  support  due  them,  to  compel  her  to 
do  that  for  him  which  the  law  would  not  do  upon  his  own 
application.  This,  it  seems  to  us,  must  have  bet^n  the 
view  of  the  l^islature  in  the  enactment  of  the  law  of 
divorce  and  alimony,  which  we  have  hereinbefore  copied. 
But  however  that  may  be,  we  are  of  the  opinion  that 
courts  of  equity  should  have  and  do  have  the  jurisdiction 
to  grant  relief  in  cases  of  this  kind  without  reference 
to  the  statutes  of  the  state,  but  by  and  through  the  juris- 
diction growing  out  of  the  general  equity  powei*s  of  the 
court. 


284      SUPREME  COURT  OF  NEBRASKA, 


Neb.  Telephone  Co.  t.  York  Gaa  Go. 


The  judgment  of  the  district  court  is  reversed,  the  de- 
murrer overruled,  and  tlie  cause  remanded  for  farther 
proceedings. 

Judgment  acoobdingly. 
The  otiier  Judges  concur. 


Nebraska  Telephone  Company,  appellant,  v. 
York  Gas  and  Electric  Light  Company,  ap- 
pellee. 

[Filed  Skptbmbbb  17, 1889.] 

1  Telephones:  Electric  Light  Wieks:  Pbiobity  of  Con- 
struction. In  an  action  institnted  by  a  telephone  company, 
to  enjoin  an  electric  light  company  from  erecting  its  poles  and 
wires  in  the  same  street  npon  which  the  telephone  wires  were 
placed,  it  was  shown  by  sufficient  evidence  that  the  ordinance 
giving  the  authority  to  the  electric  light  company  to  erect  its 
poles  and  wires  upon  the  street  was  passed,  and  said  company 
had  Gonstrncted  its  plant  and  erected  a  i>art  of  its  poles  and 
wires,  had  decided  upon  the  streets  and  public  ground  which  it 
wonld  occupy,  and  notified  the  telephone  company  of  the  fisM^t, 
before  it  had  constructed  its  lines  thereon,  and  which  the  offi- 
cers and  agents  of  the  telephone  company  stated  would  be  satis- 
factory to  them,  and  had  also  commenced  the  erection  of  its 
line  on  the  streets  designated,  when  the  telephone  company 
erected  its  poles  and  wires  on  the  designated  line,  which  was 
immediately  followed  by  the  erection  of  the  electric  light  poles 
and  wires.  It  was  heldj  that  the  finding  of  the  district  court 
that  the  electric  light  company  first  occupied  the  street,  was  sus- 
tained by  the  evidence. 

- :  Injunction  Refused.    In  sudi  case,  where  there 


was  sufficient  evidence  to  sustain  the  finding  of  the  above  fact, 
the  trial  court  would  be  justified  in  refusing  an  injunction 
against  the  electric  light  company,  restraining  it  from  occupy- 
ing the  streets  in  qaestiou. 
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3.  : :  Nearness  Without  INTBBFBBBNCB.    Ithavin;; 

been  shown  npon  the  trial,  and  practically  admitted  by  the 
attorneys  and  witnesses  for  the  electric  light  company,  that  the 
erection  of  the  telephone  wire  near  the  electric  light  wire  woald 
not  injure  the  nsefalness  of  the  electric  light  wire,  and  no  uflTiriu- 
atiye  relief  having  been  demanded  by  the  answer,  or  sought  at 
the  trial,  a  decree  of  the  district  court  restraining  the  tele- 
phone company  from  placing  its  line  of  wires  near  the  wires  of 
the  electric  light  company  was,  to  that  extent,  reversed. 

Appeal  from  the  district  court  for  York  county.  Heaixl 
below  before  Nobval,  J. 

Sedgwick  &  Power,  for  appellant : 

Defendant  should  not  have  beeu  granted  affirmative  re- 
lief. (Code,  sees.  429,  262,  taken  from  Ohio  Code;  KUmne 
t.  Braddreet,  7  O.  8.,  326  ;  Boone,  Code  Pleading,  sees. 
101, 102.)  Some  of  the  findings  below  are  clearly  wrong 
and  should  be  set  aside.  {Mfg.  Oo,  v.  Feary,  22  Neb.,  68 ; 
33  N.  W.  Rep.,  485 ;  Seymour  v.  Street,  5  Neb.,  85.)  De- 
fendant  cannot  rely  on  estoppel,  having  failed  to  plead  it, 
and  there  being  no  evidence  to  support  it  if  pleaded.  (R.  C6, 
V.  Harris,  8  Neb.,  142 ;  Bigelow,  Estoppel  [3d  Ed.],  484, 
486.)  The  grant  is  rather  that  of  an  easement  or  license 
than  of  a  franchise  {People  v.  Gas  Oo.,  38  Mich.,  154); 
and  is  within  the  powers  of  the  city.  (Comp.  Stats.,  1887, 
oh.  14,  sec.  69,  subds.  12,  28;  Laws  1887,  p.  634; 
Quincy  v.  Butt,  106  111.,  349.) 

Prance  &  Harlan,  for  appellee  ; 

The  matters  litigated  are  all  of  an  equitable  nature  and 
it  was  proper  to  grant  affirmative  relief.  (1  Story  Eq.  Jur., 
sec.  71,  JNT.  1,  and  cases  cited ;  WaJlace  r.  WaUaoe,  63  Mich., 
326;  29  N.  W.  Rep.,  841 ;  Whipple  v.  Farrar,  8  Mich., 
436  ;  MULer  v.  Stepper,  32  Mich.,  194  ;  Bradley  v.  Bosky, 
1  Barb.  Ch.,  151.)  Plaintiff  is  estopped  by  its  own  acts. 
{Nosser  v.  Sedey,  10  Neb.,  460 ;  6  N.  W.  Rep.,  755.)     A 
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franchise  is  a  8X)ecial  privilege.  (Bank  v,  Earle,  13  Peters, 
519  ;  CuHwv.  LeavUt,  15  N.  Y.,  9-170)  ;  and  must  be  a 
grant  from  a  sovereign  authority.  (Bridge  Oo.  v.  Shepherd, 
21  How.,  112-123;  Thompson  v.  Moran,  44  Mich.,  602.) 
A  municipal  corporation  cannot  grant  what  has  not  been 
granted  to  it.  {Minium  v.  Larue,  23  How.,  435,  437  ;  Gas 
lAghi  Co,  v.  City  Gas  Co,,  25  Conn.,  19.)  Public  grants 
are  to  be  construed  strictly.  [Thompson  v.  iJ.  Cb.,  3  Sandf. 
Ch.,  625 ;  1  High  on  Inj.,  sees.  902,  909 ;  Boone,  Corpo- 
rations, sec.  293,  and  cases  cited.)  The  right  to  use  the 
streets  as  in  this  case  granted  is  a  franchise  and  can  only 
emanate  from  the  state.  (4  Wait's  Act.  &  De£,  pp.  614- 
16,  sec.  12,  cases  cited;  Boston  v. Richardson,  IS  AlleUy 
160;  State  v.  Gas  Co.,  18  O.  S.,  262,  274,  292;  MUhan 
V.  Sharp,  15  Barb.,  210;  Com,  v.  Boston,  97  Mass.,  555.) 
There  is  no  statute  from  which  the  power  to  grant  such  fran- 
chises, by  a  city  of  the  second  class,  may  be  derived.  De- 
fendant is  justly  entitled  to  freedom  from  interference. 
{Walker  V.  Armstrong,  2  Kas.,  198-220.)  An  injunction 
should  be  refused  where  defendant  has  been  allowed  to 
proceed  at  length  and  incur  large  expense.  (1  High  on 
Inj.,  sec.  915 ;  8.  C.  R,  Co,  v,  G,  etc.,  R,  Co,,  13  Rich. 
Eq.  (S.  C),  339  ;  FremoiU  Ferry  v.  Dodge  County,  6  Neb., 
18-26.)  Injunction  does  not  lie  unless  actual  injury  to  a 
franchise  exists.  There  is  a  legitimate  object  for  the  erec- 
tion of  defendant's  poles  and  wires,  and  equity  will  not 
restrain  the  accomplishment  of  such  object  merely  because 
it  may  be  perverted.  {Del.,  etc.,  R.  Co,  v.  Camden,  etc,,  R, 
Co.,  2  McCart.  (N.  J),  1 ;  ICE.  Green  (N.  J.),  321 ;  3 
Id.,  546;  Pmn.  R.  Oo.  v.  Nat.  R.  Co.,  8  Id.,  441 ;  Central 
R.  Co.  V.  Pmn.  R.  Co.,  31  N.  J.  Eq.,  475.) 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  York 
county  and  was  for  an  injunction  to  restrain  defendant 
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from  interfering  with  the  telephone  system  of  the  plaint ifF 
in  the  city  of  York.  A  trial  was  had  to  the  district  court, 
which  resulted  in  findings  and  a  decree  in  favor  of  plaintiff 
in  part,  and  of  defendant  in  part,  whic];i  is  hereinafter  set 
out  at  length. 

It  was  alleged  in  the  amended  petition  of  plaintiff  that 
plaintiff  was  incorporated  under  the  laws  of  this  state,  and 
was  doing  a  general  telephone  business  in  the  various  cities 
thereof,  and  that  by  an  ordinance  of  the  city  of  York, 
which  is  set  out  in  full  in  the  petition,  the  plaintiff  was 
authorized  to  construct  and  operate  its  telephone  system 
in  the  said  city,  and  had  before  the  institution  of  this  ao- 
tion  commenced  the  construction  and  operation  of  such  sys- 
tem therein,  connecting  its  system  in  the  city  of  York  with 
its  general  telephone  system  throughout  the  state;  that  the 
defendant  had  been  authorized  by  an  ordinance  to  construct 
an  electric  light  and  tower  system  in  the  city  of  York,  and 
that  it  had  commenced  constructing  the  same;  that  in 
carrying  on  said  busineas  defendant  used  lines  of  wire  for 
the  purpose  of  conducting  electricity,  and  that  it  was  using 
and  contemplated  using  wires  for  conducting  electricity 
for  the  purpose  of  furnishing  incandescent  light  to  its 
patrons  and  the  public,  and  wires  for  the  conducting  of 
electricity  for  furnishing  arc  lights  for  the  use  of  its  patrons 
and  the  public,  and  also  for  the  purpose  of  furnishing  power 
to  its  patrons  and  the  public,  to  be  used  and  applied  in 
propelling  machinery  and  for  other  purposes;  that  in  con- 
ducting electricity  for  the  purpose  of  supplying  incandes- 
cent light  a  large  quantity  and  force  of  electricity  was  and 
would  be  necessarily  used,  much  larger  in  quantity  and  power 
than  the  current  of  electricity  necessarily  conducted  over  the 
lines  of  wires  of  plaintiff  in  the  transaction  of  its  telephone 
business,  and  in  the  conduction  of  electricity  for  the  pur- 
pose of  supplying  arc  light  a  still  larger  quantity  and 
power  of  electricity  was  and  would  be  necessarily  conducted 
over  the  said  wires  of  defendant  than  the  quantity  and 
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intensity  of  electricity  used  in  supplying  the  incandescent 
light;  that  the  wires  charged  with  the  amount  of  elec- 
tricity necessary  for  supplying  the  incandescent  light,  when 
placed  parallel  with  the  wires  of  plaintiff^  by  reason  of  the 
incandescent  light  wires  carrying  a  larger  quantity  and 
force  of  electricity,  would  greatly  interfere  with  the  use 
and  operation  of  the  wires  of  plaintiff  in  the  transaction 
of  its  business — ^so  much  so  that  it  would  be  impossible  for 
it  to  carry  on  its  business  successfully  if  the  wires  carry- 
ing electricity  for  the  purpose  of  supplying  incandescent 
light  were  used  and  operated  parallel  with  the  wii^es  of 
plaintiff,  and  at  a  less  distance  than  three  feet  from  its 
wires,  even  when  the  incandescent  light  wires  were  most 
cautiously  and  carefully  operated.  And  even  when  the 
natural  conditions  were  the  most  &vorable  for  such  oper- 
ation of  the  incandescent  light,  and  under  circumstances 
that  from  the  nature  of  the  business  of  supplying  elec- 
tricity for  lighting  purposes  were  liable  at  any  time  to 
occur  even  with  the  most  careful  management,  the  cur- 
rent of  electricity  for  supplying  the  incandescent  light,  if 
from  wires  parallel  with  the  wires  of  plaintiff  even  at  a 
greater  distance  than  three  feet,  would  interfere  with  and 
wholly  prevent  the  operation  and  use  of  the  line  of  wires 
of  plaintiff;  that  the  wires  of  defendant  placed  and  op- 
erated for  the  purpose  of  supplying  electricity  for  arc 
light  would,  when  charged  with  electricity  for  the  pur- 
pose for  which  they  were  intended  and  erected,  and  when 
running  parallel  with  the  wires  of  the  plaintiff,  if  they 
were  placed  and  so  used  within  a  less  distance  than  ten  feet 
of  the  wires  of  plaintiff,  interfere  with  and  wholly  prevent 
the  operation  of  wires  of  plaintiff  in  the  transaction  of  its 
telephone  business.  And  the  wires  for  supplying  elec- 
tricity for  arc  light  would,  when  charged  with  electricity 
for  the  purpose  for  which  they  were  intended,  and  when 
crossing  the  wires  of  plaintiff,  if  they  were  placed  and  so 
used  at  a  less  distance  than  ten  feet  from  the  wires  of 
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plaintiff,  interfere  with  the  proper  operation  of  its  wires; 
and  from  the  liability  of  the  wires  to  come  in  contact  with 
the  wires  of  plaintiff  there  would  be  great  danger  of  ac- 
cident, not  only  to  the  property  of  plaintiff,  but  the  prop- 
erty of  others,  unless  the  arc  light  wires  of  defendant  were 
securely  enclosed  in  good  boxing  so  as  to  prevent  the  pos- 
sibility of  the  wires  coming  in  contact  with  the  wires  of 
plaintiff.  And  if  the  arc  light  wires  so  crossing  the  wires  of 
plaintiff  were  placed  at  a  less  distance  than  five  feet  from 
the  wires  of  the  plaintiff,  they  would  greatly  interfere  with 
the  proper  operation  of  its  wires.  That  the  wires  of  de- 
fendant placed  and  used  for  the  purpose  of  conducting  elec- 
tricity for  the  purpose  of  power  would  have  greater  force 
and  effect  and  interfere  with  the  operation  of  plaintiff's 
wires  when  running  parallel  therewith,  or  when  crossing 
the  same,  than  the  wires  charged  with  electricity  for  the 
purpose  of  supplying  the  incandescent  or  arc  light,  and  if 
any  of  the  wires  of  defendant  were  placed  parallel  with  the 
wires  of  plaintiff,  and  on  the  same  side  of  the  street  or  alley 
of  the  poles  and  wires  of  plaintiff,  and  were  used  for  the  pur- 
pose of  conducting  the  electricity  for  incandescent  or  arc 
light,  or  for  power  purposes,  by  reason  of  the  wires  of  plaint- 
iff becoming  loose  or  misplaced  by  accident  or  other  cause, 
the  wires  of  plaintiff  coming  in  contact  with  the  wires  of 
defendant,  the  current  of  electricity  being  conducted  over 
said  wires  of  defendant  and  being  transmitted  thereby  to  the 
wires  of  plaintiff,  and  by  reason  of  other  circumstances  and 
conditions  necessarily  arising  and  that  would  necessarily 
arise  in  the  carrying  on  of  the  business,  there  would  be  con- 
tinual danger  and  liability  of  damage  and  destruction  of  the 
instruments  and  appliances  and  the  property  of  plaintiff,  and 
of  the  property  of  other  persons  adjacent  to  the  wires  so 
placed  and  operated.  That  at  the  time  of  the  commence- 
ment of  the  action  and  after  plaintiff  had  chosen  its  site 
for  the  erection  of  its  poles  and  wires  and  had  occupied  the 
same  upon  the  several  streets  and  avenues  of  the  city  with 
19 


290   SUPREME  COURT  OF  NEBRASKA, 

Neb.  Telephone  Co.  v.  York  Gas  Ck>. 

its  poles  and  wires^  and  had  plaoed  its  wires  and  instruments 
and  made  its  preparations  to  build  its  said  system  of  tele- 
phone communication,  defendant,  by  its  agents  and  em- 
ployees, plaoed  oertain  poles  and  wires  for  the  purpose  and 
intention  of  using  the  same  for  the  conduction  of  electricity 
for  supplying  incandescent  lights  and  arc  lights,  and  for 
power  purposes,  on  the  said  street  and  upon  t^e  same  side 
of  the  street  so  occupied  by  plaintiff,  and  along  the  side  of 
and  over  and  below  and  against  and  among  the  poles  and 
wires  of  plaintiff,  and  threatened  and  was  about  to  place 
its  poles  upon  the  same  side  of  the  street  occupied  by 
plaintiff,  and  to  place  its  wires  thereon,  under  and  along 
the  side  of,  and  over  against  and  among  the  wires  of  the 
plaintiff  and  threatened  to,  and  unless  restrained  by  the 
order  of  the  court  would,  operate  its  system  of  electric  light- 
ing by  supplying  the  incandescent  and  arc  lights  by  an 
electrical  current  and  also  employ  electricity  for  power 
purposes  over  and  upon  the  said  poles  and  wires  and  upon 
the  same  side  of  the  streets  and  avenues,  and  along  and 
among  the  wires  of  plaintiff,  and  that,  if  defendant  was 
allowed  to  place  its  poles  and  wires  as  aforesaid  and  to 
operate  its  system  of  electric  lighting  and  of  electricity  for 
power  purposes,  or  either  or  any  of  them,  over  its  said  poles 
and  wires  so  placed,  or  was  allowed  to  place  and  operate 
its  wires  upon  the  same  side  of  the  street  parallel  with  the 
wires  of  plaintiff,  or  was  allowed  to  place  and  operate  its 
wires  at  a  less  distance  than  ten  feet  from  the  wires  of  the 
plaintiff  and  parallel  thereto,  or  was  allowed  to  place  and 
operate  its  wires,  or  any  of  them,  across  the  wires  of 
plaintiff  at  a  less  angle  than  forty-five  degrees  with  the 
wires  of  plaintiff,  or  across  the  wires  of  plaintiff  at  a  less 
distance  than  five  feet  from  the  wires  of  plaintiff,  it  would 
destroy  or  render  valueless  plaintiff's  poles,  wires,  and  sys- 
tem of  telephone  in  the  city  of  York,  and  render  the  same 
and  the  property  and  franchise  of  plaintiff  of  no  value 
whatever  and  would  greatly  injure  the  operation  of  the 
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plaintiff's  system  of  telephones  in  other  towns  and  cities 
in  connection  with  the  said  system  of  telephones  in  the  city 
of  York,  and  would  cause  great  and  irreparable  injury,  etc. 

An  order  of  injunction  was  prayed  for  restraining  de- 
fendant, its  agents  and  employees,  from  proceeding  with  the 
poles  and  wires  and  other  property  of  plaintiff,  as  well  as 
its  franchise,  and  from  erecting  or  maintaining  or  using  its 
wires  or  conductors  of  electricity  ui>on  the  same  side  of  any 
street  previously  occupied  by  the  poles  and  wires  of  plaint- 
iff, and  from  erecting  or  maintaining  or  using  its  wires  or  any 
wires  or  conductors  of  electricity  parallel  with  the  wires  of 
plaintiff  within  a  distance  often  feet  from  its  wires  erected 
or  to  be  placed  upon  its  poles  and  from  so  placing  its  wires, 
or  using  the  same  so  as  to  make  it  interfere,  by  induction, 
contact,  or  otherwise,  with  the  completion  or  operation  of 
plaintiff's  system  of  telephonic  communication. 

The  defendant  answered  setting  up  its  authority  from 
the  city  of  York,  to  erect  its  electric  light  and  power  sys- 
tem in  the  city,  and  that  it  had  commenced  the  erection  of 
its  system,  and  admitting  that  it  was  incorporated  for  the 
purpose  of  furnishing  electricity  for  the  purposes  named. 
It  was  alleged  that  long  prior  to  the  time  that  plaintiff 
commenced  the  erection  of  its  poles  with  its  system  of 
wires  thereon  in  the  city,  and  long  prior  to  the  time  it 
commenced  the  erection  of  any  poles  with  system  of  wires 
thereon  for  the  purpose  of  connecting  any  other  towns  or 
cities  with  telephonic  communication  with  York,  or  for 
any  other  purpose  whatever,  or  having  spent  any  money 
whatever  therefor,  that  plaintiff  had  full  knowledge  of 
the  franchise  allowed  by  the  mayor  and  councilmen  of  the 
city  of  York  and  of  the  ordinance  mentioned  in  its  petition 
granting  to  the  defendant  rights  and  privileges  as  an  eleo- 
tric  and  power  company ;  that  plaintiff  had  full  knowl- 
edge that  defendant  had  erected  and  constructed  an  electric 
light  station  and  an  electric  light  plant  at  a  cost  of  $6,000, 
in  the  city,  and  that  it  occupied  with  its  poles  and  wires 
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necessarily  used  in  the  operation  of  its  light  certain  streets, 
alleys,  avenues,  and  public  grounds  of  the  city  and  cer* 
tain  streets  named  in  the  answer,  to-wit,  Lincoln  and 
Grant  avenues,  and  Fifth  and  Sixth  streets;  and  also  that 
defendant  had  a  contract  with  a  large  number  of  citizens, 
residents  of  the  city  of  York,  and  with  the  city  itself,  to 
furnish  and  place  in  their  respective  places  of  business  and 
had  places  designated  for  arc  and  incandescent  lights,  and 
to  furnish  electricity  for  lighting  the  residences  and  places 
of  business  as  well  as  public  grounds  in  pursuance  of  said 
contract,  and  that  it  was  authorized  to  place  many  other 
lights  in  the  city  under  new  contracts  as  well  as  in  the 
carrying  out  of  the  contract  already  made;  that  long  prior 
to  the  placing  of  any  poles,  wires,  or  other  appurten- 
ances for  telephonic  purposes  in  said  city  by  plaintiff, 
plaintiff  informed  defendant  and  the  city  council  of  the 
city  of  York,  and  other  citizens,  that  defendant's  electric 
light  system,  or  the  franchise  granted  defendant  by  said 
ordinance,  would  not  and  could  not  interfere  with  plaint- 
iff's telephone  system,  and  that  plaintiff  intended  to  put 
up  and  would  put  up  poles  around  the  public  square 
in  the  city  forty-five  feet  in  length,  and  on  Lincoln  and 
Grant  avenues  and  on  Fifth  and  Sixth  streets  and  all  busi- 
ness parts  of  said  city  it  intended  to  and  would  put  up 
poles  forty-two  feel  in  length,  and  place  wires  thereon  not 
less  than  thirty  feet  from  the  ground.  The  answer  also  con- 
tained a  general  denial  of  all  the  all^ations  contained  in 
tiie  petition  not  admitted. 

To  this  answer  plaintiff  filed  a  reply,  admitting  the 
passage  of  the  ordinance  authorizing  the  defendant  to  ci*ect 
his  electric  light  and  power  system,  and  that  the  defend- 
ant had  constructed  and  erected  an  electric  light  station 
and  an  electric  light  plant  and  had  erected  certain  poles 
and  wires  and  appurtenances  for  the  operation  of  electric 
lights  in  the  city  of  York,  but  denied  that  the  defendant  had 
ever  lawfully  occupied  any  part  of  the  streets  named  prior 
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to  the  commencement  of  the  action  except  as  it  had  erected 
and  placed  itspolea  and  wires  against  and  among  the  poles 
and  wires  of  plaintiff  before  that  time  erected  and  placed 
by  it  as  set  forth  in  the  petition.  It  was  further  admitted 
that  the  plaintiff  had  knowledge  of  the  fact  of  the  ordinance 
referred  to  prior  to  the  erection  and  completion  of  its  tele- 
phone system,  but  denied  that  it  had  any  knowledge  of  any 
occupation  on  the  part  of  defendant  of  any  of  the  streets 
named  or  any  part  thei*eof  prior  to  the  commencement  of 
the  suit  except  as  was  fully  set  forth  in  the  petition. 

The  plaintiff  also  denied  that  it  had  ever  informed  de- 
fendant or  any  other  person  that  defendant's  electric  light 
wires  would  not  and  could  not  interfere  with  plaintiff's 
telephone  system ;  or  that  plaintiff  intended  to  put  up  or 
would  put  up  poles  around  the  public  square  and  along 
the  streets  named  of  the  length  named ;  or  that  plaintiff 
intended  to  or  would  put  up  its  wires  not  less  than  thirty 
feet  from  the  ground.  The  reply  also  contained  a  general 
denial  of  all  the  allegations  of  the  answer  not  admitted. 
The  findings  and  decree  of  the  district  court  were  as 
follows : 

'^1.  That  the  plaintiff  and  defendant  are  corporations 
duly  incorporated  under  the  laws  of  the  state  of  Nebraska. 

"  2.  That  on  the  19th  day  of  September,  1 887,  the  mayor 
and  city  council  of  the  city  of  York,  Nebraska,  duly 
passed  the  ordinance  set  forth  in  the  defendant's  answer, 
which  ordinance  was  duly  approved  by  the  mayor  of  said 
city,  and  was  published  as  required  by  law.  That  said 
ordinance  authorized  the  defendant  to  construct  and  main- 
tain an  electric  light  power,  or  gas  plant,  or  both,  in  said 
eity,  and  to  that  end  authorized  said  defendant  to  use  any 
of  the  streets,  avenues,  alleys,  bridges,  sidewalks,  or  public 
grounds  of  said  city,  for  the  purpose  of  making  necessary 
excavations  or  erecting  poles,  posts,  or  wire  therein.  Said 
ordinance  requires  all  poles  conveying  wires  shall  reach  at 
least  eighteen  feet  above  ground. 
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^/3.  That  on  the  7th  day  of  November,  1887,  the  mayor 
and  said  city  council  of  the  city  of  York  passed  the  ordi- 
nance set  forth  in  the  plaintiff's  amended  petition,  which 
ordinance  was  duly  approved  by  the  mayor  of  said  city, 
and  was  published  as  required  by  law.  That  said  ordinance 
granted  to  the  plaintiff  the  right  of  way  for  the  erection  and 
maintaining  of  poles  and  wires,  with  all  the  appurtenances 
thereto,  for  the  purpose  of  transacting  a  general  telephone 
and  telegraph  business  through,  upon,  and  over  the  streets, 
alleys,  aud  public  grounds  of  the  said  city  of  York. 

''4.  That  in  pui-suanoe  of  said  ordinance  set  forth  in 
defendant's  answer,  the  defendant,  prior  to  November  7, 
1887,  had  constructed  and  erected  its  electric  light  station 
and  electric  light  plant  at  the  cost  of  about  $6,000.00, 
and  had  occupied,  with  its  poles,  wires,  and  appurtenances 
necessarily  used  in  the  operation  of  its  electric  light,  some 
of  the  streets  and  alleys  of  said  city,  prior  to  the  erection  of 
any  poles  or  wires  by  the  plaintiff  in  said  city.  That  said 
plant  so  put  in  by  the  defendant  was  for  the  purpose  of 
both  arc  and  incandescent  systems  of  lighting  by  electricity^ 
That  prior  to  the  commencement  of  this  action  the  said  de- 
fendant had  erected  its  poles  and  wires  along  the  east  side 
of  a  portion  of  Lincoln  avenue  and  Grant  avenue,  and  along 
the  south  side  of  a  portion  of  Fifth  street  and  the  north 
side  of  a  portion  of  Sixth  street,  of  said  city,  for  the  pur- 
pose of  carrying  on  its  said  business  of  electric  lighting. 
That  at  the  time  the  said  defendant  erected  its  poles  upon 
the  aforesaid  streets  and  avenues,  the  officers  and  employees 
of  the  plaintiff  had  full  knowledge  thereof,  and  made  no 
objection  thereto.  That  prior  to  the  erection  of  the  poles 
by  the  defendant,  the  superintendent  of  construction  of 
the  plaintiff  company  stated  to  the  manager  of  the  de- 
fendant company  that  the  same  would  not  interfere  with 
plaintiff's  telephone  system,  and  that  the  officers  of  the 
plaintiff  company  stated  to  the  officers  of  the  defendant 
company,  before  the  defendant  had  erected  any  poles,  that 


8EPTEMBEB  TERM,  1889«  295 

N*b.  Telephone  Ca  y.  York  Gm  Oo. 

the  plainti?  oompanj  would  erect  forty-five-foot  poles  ia 
the  busineBs  part  of  said  city  of  York  where  it  should 
erect  its  poles. 

"  The  court  finds  that  each  side  of  the  public  square  or 
court  house  square  of  said  city  is  a  portion  of  the  business 
part  of  said  city ;  that  the  plaintifi^  has  erected  on  the  south 
side  and  west  side  of  said  square  forty-five-foot  poles,  and 
on  the  east  and  north  sides,  poles  of  thirty  feet  in  length. 

"  The  court  finds  tliat  the  defendant  occupied  the  north 
side  of  Sixth  street  with  its  poles  prior  to  the  occupancy 
thereof  by  the  plaintifiFl  That  the  plaintiff  occupied  Fifth 
street  and  Grand  avenue  prior  to  the  occupancy  thereof  by 
'  the  defendant  That  prior  to  the  commencement  of  this 
action  the  defendant  was  proceeding  to  extend  and  com- 
plete its  said  system  of  poles  and  wires  through  the  city  of 
York,  and  in  many  places  running  parallel  to  the  poles 
and  wires  of  the  plaintiff  on  the  same  side  of  the  street. 

^'  5.  That  prior  and  at  the  time  of  the  commencement 
of  this  action  the  plaintiff  had  erected  and  was  maintain- 
ing a  system  of  lines  and  telephones  in  at  least  forty 
of  the  towns  and  cities  of  the  state  of  Nebraska,  and 
between  and  connecting  the  said  towns  and  cities  of  the 
state  of  Nebraska  and  between  and  connecting  the  said 
towns  and  cities  in  which  they  were  .so  operating,  for  the 
purpose  of  supplying  its  patrons  and  the  public  with  a 
means  of  communication  from  point  to  point  in  said  cities 
and  towns,  and  also  between  said  towns  and  cities,  by 
the  use  of  electricity  upon  said  wires  operating  telephone 
instruments  and  other  apparatus.  That  at  the  com- 
mencement of  this  action  the  plaintiff  had  erected  and 
was  maintaining  and  operating  a  line  of  its  said  poles 
and  wires  from  said  city  of  York,  connecting  with  the 
other  towns  and  cities  of  its  said  system  of  telephonic 
connection,  and  had  in  connection  with  its  said  systems 
erected  attd  placed  poles  and  wires  upon  the  west  side  of  a 
portion  of  Lincoln  avenue,  upon  the  east  side  of  a  portion 
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of  Grant  avenue,  upon  the  south  side  of  a  portion  of  Fifth 
street,  and  upon  the  north  side  of  a  portion  of  Sixth  street 
of  said  city,  had  located  its  central  of&ce  on  the  south 
side  of  the  public  square  of  said  city  of  York,  and  was 
proceeding  further  to  extend  and  complete  its  system  in 
the  city  of  York.  And  in  pursuance  with  contracts  made 
with  various  citizens  in  the  city  of  York,  the  p1ainti£P  had 
placed  certain  of  its  telephone  instruments  in  the  offices 
and  residences  of  many  of  the  citizens  of  York,  and  which 
said  instruments  were  connected  with  other  and  said  sys- 
tem in  said  city  was  in  operation  for  telephonic  communi- 
cation. 

"  6.  The  court  further  finds  that  it  will  be  of  great  and 
irreparable  injury  and  damage  to  the  business  of  the 
plaintiff  and  its  property,  telephone  instruments,  apparatus 
and  appliances,  and  will  be  dangerous  to  the  lives  and  prop- 
erty of  the  public  and  will  be  dangerous  to  the  patrons  of 
the  plaintiff  as  well  as  to  the  public,  and  will  greatly  in- 
terfere with  the  use  and  operation  of  the  wires  of  the 
plaintiff  for  the  defendant  to  use  a  wire  or  wires  running 
l)aiTilIel  with  the  wires  of  the  plaintiff  and  on  the  same 
side  of  the  street  with  the  telephone  wires  in  the  use  of  the 
plaintiff,  for  the  purpose  of  conducting  electricity  for  arc 
lighting. 

"  The  court  further  finds  that  the  wires  of  the  incan- 
descent system  of  lighting  used  by  the  defendant,  when  run 
on  the  same  side  of  the  street  as  the  telephone  wires  in  use 
and  parallel  therewith  at  a  less  distance  from  the  said  tel- 
ephone wires  than  eight  feet  and  for  a  greater  distance 
than  three  hundred  feet,  will  greatly  interfere  with  the  use 
and  operation  of  the  wires  of  the  plaintiff  and  will  cause 
plaintiff  great  and  irreparable  injury  as  well  as  damage 
to  both  life  and  property. 

"  7.  The  court  finds  that  the  defendant  had  the  prior 
occupancy  of  the  north  side  of  Sixth  street,  west  from 
Grant  avenue  to  the  first  alley  west  of  Lincoln  avenue,  and 
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had  the  right  to  use  said  street  with  its  poles  and  wires  for 
both  arc  and  incandescent  lighting  without  molestation  and 
interference  on  the  part  of  the  plaintiff. 

'^  8.  The  court  further  finds  that  it  will  cause  plaintiff 
great  and  irreparable  injury  and  will  be  dangerous  to  both 
life  and  property  for  telephone  and  electric  light  wires  to 
cross  each  other  at  a  less  angle  than  forty-five  degrees  or 
nearer  to  eacH  other  than  five  feet,  unless  the  wires  of  the 
system  is  boxed  with  wooden  boxes  or  a  strong  iron  guard 
wire  is  suspended  midway  between  the  two  systems  so  that 
the  wires  of  the  upper  system  will  not  fall  upon  the  lower. 

"  9.  The  court  further  finds  that  the  plaintiff  insists 
upon  the  use  and  occupancy  of  the  said  north  side  of  Sixth 
street  with  its  poles  and  wires  and  that  the  defendant  has 
no  right  to  use  the  same  with  its  poles  and  wires  and  that 
the  plaintiff  insists  and  claims  that  the  defendant  shall  not 
occupy  with  its  poles  and  wires  the  same  side  of  the  streets 
that  the  plaintiff  uses  and  occupies  with  its  poles  and  wire?. 
That  the  defendant  insists  that  it  has  the  right  to  and 
threatens  to  place  its  poles  and  wires  upon  the  same  side  or 
the  street,  and  along  and  parallel  with  the  wires  and  poles 
of  the  plaintiff  and  in  close  proximity  thereto. 

^'10.  The  court  further  finds  that  the  defendant  can 
run  its  wires  for  incandescent  lighting  on  the  same  side  or 
the  street  of  and  parallel  with  the  telephone  wires  when  not 
nearer  than  eight  feet  from  each  other,  or  for  a  distance  of 
not  exceeding  three  hundred  feet,  without  injury  to  the 
plaintiff,  provided  a  strong  iron  guard  wire  is  suspended 
at  least  every  hundred  feet  and  midway  between  the  two 
systems  so  as  to  prevent  the  upper  wire  from  falling  upon 
the  lower. 

"11.  The  court  further  finds  that  the  greatest  number 
of  plaintiff's  wires,  and  on  account  of  the  manner  in  which 
said  plaintiff's  system  in  York  was  planned,  laid  out,  and 
erected,  the  bulk  of  its  business  will  be  done  over  the 
wires  and  poles  placed  on  the  south  and  west  sides  of  the 
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public  square;  that  but  few  of  its  wires  are  placed  on  the 
north  side  and  east  side  of  the  square  and  that  the  said 
system  was  planned  by  the  plaintifiF  with  a  view  of  not 
placing  many  wires  on  its  poles  on  the  said  east  and  north 
sides.  The  ooui*t  finds  that  the  plaintiff  placed  thirty-foot 
instead  of  forty-foot  poles  on  the  east  side  and  north  side 
of  said  square,  ^the  same  being  a  portion  of  the  business 
part  of  said  city  of  York/  for  the  purpose  of  preventing 
the  defendant  from  using  its  poles  and  wires  on  said  east 
and  north  sides  of  the  square,  the  defendant's  poles  being 
twenty-five  feet  in  length  before  being  set. 

"It  is  therefore  ordered,  considered,  adjudged,  and  de- 
creed by  the  court  that  the  defendant  has  the  right  to  use 
its  poles  and  arc  and  incandescent  wires  for  electric  light- 
ing on  the  north  side  of  Sixth  street  between  Grant  ave- 
nue and  the  first  alley  west  of  Lincoln  avenue  without  let 
or  hindrance  on  the  part  of  the  plaintiff,  its  agents,  em- 
ployees, or  servants,  and  also  the  defendant  has  the  right 
to  use  its  poles  and  incandescent  wires  for  incandescent 
lighting  on  the  east  side  of  Grant  avenue  from  Fifth  street 
to  Sixth  street,  and  on  the  south  side  of  Fift^h  street  from 
Grant  avenue  to  Lincoln  avenue,  when  said  wires  are  not 
more  than  twenty-two  feet  from  the  ground,  without  in- 
terference on  the  part  of  plaintiff  or  its  agents,  employees, 
or  servants. 

"  It  is  further  adjudged  and  decreed,  with  the  above  ex- 
ceptions, that  the  defendant,  its  agents,  servants,  and  em- 
ployees, are  perpetually  enjoined  from  using  for  arc  lighting 
purposes  any  wires  running  parallel  with  and  on  the  same 
side  of  the  street  with  a  telephone  wire  of  the  plaintiff, 
and  the  said  defendant,  its  agents,  servants,  and  employees, 
are  also  perpetually  enjoined,  '  with  the  exceptions  above 
stated,'  from  using  for  incandescent  lighting  purposes  any 
wire  which  runs  parallel  with  any  telephone  wire  of  the 
plaintiff  on  the  same  side  of  the  street  which  is  less  than 
eight  feet  from  such  telephone  wire,  nor  in  any  case  for 
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more  than  three  hundred  feet,  and  not  in  that  case  unless  a 
strong  iron  guard  wire  is  suspended  every  one  hundred  feet 
and  midway  between  the  said  telephone  and  electric  wires 
80  as  to  prevent  the  upper  wires  from  falling  on  the  lower. 

''  It  is  further  ordered,  adjudged,  and  decreed  that  the 
defendant,  its  agents,  servants,  and  employees,  are  perpet- 
ually enjoined  from  using  any  electric  light  wire  which 
the  defendant  has  already  strung  or  shall  hereafter  string 
across  any  telephone  wire  of  the  plaintiff  unless  said  wires 
cross  at  an  angle  of  at  least  forty-five  d^rees  and  at  least 
five  feet  apart,  and  not  in  that  case  unless  the  wires  of  one 
system  is  boxed  in  wooden  boxes,  or  a  strong  iron  guard 
wire  is  suspended  midway  between  the  two  systems  so  as 
to  prevent  the  wires  of  the  upper  system  from  failing  upon 
that  of  the  lower. 

*'  It  is  further  ordered,  adjudged,  and  decreed  that  where 
the  wires  of  the  one  system  already  cross  that  of  the  otheri 
or  where  the  wires  of  the  one  system  shall  hereafter  be 
constructed  across  that  of  the  other,  it  shall  be  the  duty  of 
the  company  that  cross  or  shall  hereafter  cross  the  wires  of 
the  other  company  to  construct  the  boxes  or  guard  wires 
aforesaid,  and  for  that  purpose  shall  have  the  right  to  use 
^he  poles  of  either  company. 

"  It  is  further  ordered,  adjudged,  and  decreed  that  tho 
plaintiff,  its  agents,  servants  and  employes,  be  perpetually 
enjoined  from  constructing  or  using  any  telephone  wire 
parallel  and  within  eiglit  feet  of  any  electric  light  wire  of 
the  defendant.  And  it  is  further  ordered  that  this  decree 
shall  take  effect  and  be  in  force  from  and  aft«r  the  fifth  day 
of  March,  A.D.  1888,  and  each  party  pay  its  own  costs." 

From  this  decree  plaintiff  appeals.  It  is  now  contended 
by  plaintiff  that  the  nature  of  the  two  systems  is  such  that 
they  cannot  be  successfully  and  safely  operated  near  to- 
getlicr  nor  on  the  same  side  of  the  street,  except! np^  in  a 
very  limited  manner  and  for  a  very  short  distance,  and  that 
with  the  grea::^t  precaution.     It  is  contended  that  the  dis- 


300      SUPREME  COURT  OF  NEBRASKA, 

Neb.  Telephone  Co.  v.  York  Qai  Co. 

trict  court  erred  in  decreeing  defendant  any  affirmative 
relief;  also  that  some  of  the  findings  of  the  district  court 
were  not  supported  by  the  evidence ;  that  some  of  the  find* 
ings  are  inconsistent  with  each  other^  and  lastly,  that  the 
decree  is  in  many  respects  inconsistent  with  the  findings. 

From  a  careful  examination  of  the  pleadings  and  evi- 
dence in  the  case,  we  are  persuaded  that  the  first  conten- 
tion of  appellant  is  well  founded.  We  are  unable  to  find 
anything  in  the  answer  of  defendant  demanding  or  entit- 
ling it  to  affirmative  relief.  In  addition  to  this  the  evi- 
dence submitted  to  the  trial  court  shows  that  it  does  not 
need  and  is  not  entitled  to  any  protection  from  the  tele- 
phone system  of  plaintiff.  We  are  unable  to  find  any 
proof  that  that  the  proximity  of  the  plaintiff's  wires  to 
to  those  of  defendant  will  render  defendant's  service  any 
less  effective  than  were  they  more  remote,  as  it  seems  to  be 
pretty  clearly  shown  by  the  evidence  that  plaintiff  would 
be  the  only  sufferer  by  the  transmission  of  electricity  from 
defendant's  system  to  that  of  plaintiff ;  the  electrical  force 
used  by  defendant  being  so  much  greater  than  that  of 
plaintiff.  There  is  much  said  in  the  testimony  about  in- 
jury to  persons  and  property  from  the  wires  of  the  two 
systems  coming  in  contact,  by  falling  one  upon  the  other ; 
but  of  this  we  presume  the  municipal  authorities  of  the 
city  of  York  will  have  complete  control  in  the  exercise  of 
the  }>olice  powers  granted  to  it  for  the  protection  of  life 
and  property  upon  the  street,  and  within  its  jurisdiction. 
So  much  of  the  decree  therefore  as  enjoins  plaintiff  and 
its  agents  and  servants  from  constructing  or  using  any 
telephone  wire  parallel  to  and  within  eight  feet  of  any  elec- 
tric light  wire  of  defendant,  will  be  vacated,  and  the  decree 
to  that  extent  modified,  as  not  properly  in  the  case  sub- 
mitted to  the  court  upon  the  pleadings  and  evidence. 

The  real  contest  in  this  case,  is  as  to  the  right  to  occupy 
the  streets  on  the  north,  south,  and  east  sides  of  the  public 
square,  which  is  upon  the  north  side  of  Sixth  street  be- 
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tween  Lincoln  avenue  and  Grant  avenue,  on  the  east  side  of 
Grant  avenue,  between  Fifth  and  Sixth  streets,  and  on  the 
south  sides  of  Fifth  street,  between  Grant  and  Lincoln 
avenues,  and  therefore  it  is  not  deemed  necessary  to  notice 
here  all  the  questions  presented  and  discussed  in  the  very 
able  briefs  and  oral  arguments  submitted  by  the  attorneys 
for  either  side. 

It  may  be  observed,  as  shown  in  the  findings  and  decree, 
that  the  ordinance  under  which  defendant  was  given  the 
right  to  occupy  the  streets  and  public  grounds  of  the  city, 
was  passed  on  the  19th  day  of  September,  1887,  and  that 
under  which  plainti£P  obtained  its  right  was  passed  on  the 
7th  of  the  following  November,  thus  in  point  of  time 
giving  to  defendant  the  first  authority  to  occupy  the  streets 
and  public  ground,  but  of  course  not  to  the  exclusion  of 
plaintiff;  that  in  pursuance  of  the  ordinance  passed  in 
September,  and  prior  to  the  time  of  the  passage  of  the  or- 
dinance under  which  plaintiff  asserts  its  right  to  occupy  the 
streets  and  public  grounds  of  the  city,  defendant  had  con- 
structed and  erected  its  electric  light  station  and  plant,  at 
a  cost  of  about  |6,000,  and,  prior  to  the  erection  of  any 
poles  or  wires  by  defendant,  had  occupied  with  its  poles 
and  wires  some  of  the  streets  and  alleys  of  the  city;  and 
in  this  connection  it  may  be  noticed  that  one  of  the  find- 
ings of  the  district  court  is  to  the  effect,  that  at  the  time  of 
the  erection  of  its  poles  and  wires  by  defendant,  plaintiff 
and  its  officers  had  full  knowledge  of  the  fact  and  made  no 
objection  thereto.  The  proof  shows  that  the  building  and 
machinery  constructed  by  defendant  prior  to  the  taking  of 
any  action  by  plaintiff  toward  the  erection  of  its  poles  and 
wires,  were  placed  on  the  alley  west  of  Lincoln  avenue, 
running  north  and  south,  and  nearly  one  block  north  of 
Sixth  street,  which  is  the  northern  boundary  of  the  public 
square,  and  that  it  constructed  a  line  of  poles,  thence  south 
along  the  alley  to  a  point  opposite  the  south  side  of  the 
square,  or  on  Fifth  street,  and  that  upon  the  pole  on  the 
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north  side  of  Sixth  street — but  within  the  street — a  cross 
arm  was  placed  facing  to  the  east,  along  the  north  side  of 
said  Sixth  street,  and  in  addition  thereto,  a  pole  was  set  on 
the  north  side  of  that  street  at  the  west  side  of  Lincohi  av- 
enue, which  indicated  a  purpose  to  run  east  along  tlie  north 
side  of  the  square  to  Grant  avenue,  and  that  at  the  time  of 
the  erection  of  this  last  pole,  plaintiff*'s  poles  had  been 
laid  along  the  north  side  of  the  square  in  Sixth  street,  and 
on  the  east  side  of  the  square  in  Grant  avenue,  but  had 
not  been  set  up.  We  think  it  is  also  sufficiently  estab- 
lished that  at  or  prior  to  this  time,  the  officers  and  agents 
of  the  parties  had  a  conference  upon  the  subject  of  the  oc- 
cupancy of  the  streets,  when  it  was  said  by  the  representa- 
tives of  the  plaintiff  that  there  would  be  no  conflict,  that 
jilain tiff  would  place  its  wires  upon  poles  of  such  length 
as  would  enable  defendant  to  erect  its  poles  and  wires  the 
height  prescribed  by  ordinance  upon  the  same  side  of  the 
street  without  injury  to  the  use  of  plaintiff's  wires;  but 
that  when  defendant's  servants  were  erecting  its  lines  from 
the  alley  to  Lincoln  avenue,  a  force  of  men  was  put  to 
digging  holes  on  the  north  and  east  sides  of  the  square  and 
placing  the  poles  therein,  and  at  the  noon  hour  which  im- 
mediately followed,  the  poles  were, set  up  and  a  wire  placed 
thereon,  so  low  that  defendant  could  not  place  its  wires 
without  interference;  but  that  defendant,  during  the  after- 
noon, erected  its  poles  and  placed  a  wire  thereon  which  ex- 
tended some  two  feet  above  the  wire  of  plaintiff,  and  at 
about  that  time  this  action  was  instituted  by  plaintiff.  It 
is  also  pretty  clearly  shown  that  plaintiff's  superintendent 
had  prior  to  this  ti^me  represented  that  the  poles  to  be 
erected  by  him  within  the  business  part  of  the  city  would 
be  at  l^ast  forty  feet  long,  but  that  those  actually  erected 
were  much  shorter,  and  that  after  plaintiff's  agents  and  offi- 
cers had  induced  the  agents  and  officers  of  defendant  to  be- 
lieve that  there  would  be  no  objection  to  the  occupancy  of  the 
same  side  of  the  street  by  both  parties  rader  the  arrange- 
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ment  made  between  them,  plaintiff's  agents  and  officers  so 
far  changed  their  minds  as  to  conclude  that  they  would  so 
occupy  the  street  as  to  prevent  its  occupancy  by  defendant ; 
and  in  this  there  is  shown  something  of  a  want  of  good 
faith  on  the  part  of  plaintiff's  oflScers  and  agents.  But  it 
is  contended  that  the  finding  of  the  court  that  defendant 
first  occupied  the  east  and  south  sides  of  the  public  square 
is  entirely  unsupported  by  the  evidence,  since  it  was  shown, 
by  substantially  all  of  the  witnesses,  that  the  poles  of 
plaintiff  were  distributed  along  the  street  some  four  days 
prior  to  the  erection  of  the  defendant's  poles  and  wires. 
While  it  is  true  that  the  proof  shows  these  facts,  yet  for 
the  purpose  of  examining  this  finding,  the  whole  of  this 
part  of  the  case  must  be  considered.  As  we  have  said, 
defendant  had  constructed  its  building  and  placed  its  ma- 
chinery therein,  and  had  commenced  the  construction  of  a 
line  of  wires,  prior  to  the  construction  by  plaintiff  of  its 
system.  If  defendant's  witnesses  are  to  be  believed — and 
they  must  in  support  of  the  decree — a  mutual  understand- 
ing existed  between  the  officers  and  agents  of  the  two  com- 
panies, by  which  it  was  fully  understood  that  defendant 
had  already  entered  upon  the  construction  of  that  part  of 
its  system  which  was  to  occupy  the  ground  in  dispute. 
In  violation  of  the  representation  made  to  the  citizens  of 
the  city,  as  well  as  to  the  officers  and  agents  of  defendant, 
that  poles  forty  feet  in  length  would  be  used,  plaintiff 
caused  poles  thirty-five  feet  in  length  to  be  scattered  along 
the  street.  This  was  observed  by  one  of  the  agents  of  de- 
fendant; but  relying  on  the  representations  formerly  made 
to  him  and  others,  he  supposed  that  a  mistake  had  been 
made  in  placing  the  poles  of  that  length  upon  the  ground, 
and  that  they  would  be  removed,  and  the  agreement 
carried  out.  At  this  time,  as  we  have  said,  defendant  had 
entered  upon  the  construction  of  the  line  of  wire,  and  was 
not  aware  of  plaintiff's  purpose,  until  a  large  number  of 
men  had  commenced  digging  holes  for  the  erection   of 
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plaintiff's  lines  upon  the  poles,  which  the  plaintiff  had  re- 
peatedly agreed  should  not  be  used,  and  this,  in  part,  at  an 
hour  in  the  daj  when  labor  was  usually  suspended.  Dur- 
ing the  afternoon,  defendant  proceeded  to  place  its  wires  on 
the  line  in  accordance  with  the  ordinance  and  the  previous 
agreement  of  the  parties. 

We  are  quite  certain  that  plaintiff  cannot  well  deny  the 
correctness  of  this  finding,  but  it  is  insisted,  in  this  con- 
nection, that  defendant  cannot  insist  that  plaintiff  was  es- 
topped by  anything  its  officers  or  agents  had  said  or  done 
previous  to  the  commencement  of  the  action,  for  the  rea- 
son that  no  estoppel  was  pleaded  in  the  answer.  While 
this  is  true,  as  a  general  rule,  yet  we  know  of  no  rule  of 
equity  which  will  permit  a  plaintiff  to  mislead  a  defendant 
by  representations  which  he  does  not  propose  to  carry  out, 
and  go  into  equity  for  the  purpose  of  enjoining  such 
defendant  from  acting  in  accordance  with  the  previous 
arrangement,  and  then  insist  that  plaintiff's  failure  must 
be  pl^ed  as  estoppel.  We  apprehend  that  quite  the  re- 
verse is  the  rule  in  cases  of  this  kind.  If  plaintiff  and 
defendant  had  entered  upon  an  agreement  upon  which  the 
defendant  relieil,  plaintiff  could  not  enjoin  defendant  from 
living  up  to  such  an  agreement  upon  the  ground  that  it  was 
not  pleaded  as  an  estoppel.  While  defendant  might  not 
be  entitled  to  any  affirmative  relief  growing  out  of  such 
^  conditions,  without  alleging  the  facts,  it  is  quite  clear  that 
its  failure  to  plead  the  estoppel  would  not  entitle  plaintiff 
to  equitable  relief  which  it  would  not  be  otherwise  entitled 
to  in  an  action  instituted  by  itself. 

But  it  is  insisted  that  it  is  impossible  to  comply  with 
the  provisions  of  the  decree  for  the  reason  that,  by  it,  de- 
fendant is  permitted  to  establish  and  operate  its  lines  along 
the  north,  east,  and  south  sides  of  the  public  square,  which 
it  is  said  in  the  brief  is  six  hundred  feet  upon  a  side,  while 
at  the  same  time  the  court  enjoined  the  defendant  from 
operating  its  system  of  wires  along  and  parallel  to  the 
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plaintiff^s  wires  for  more  than  three  hundred  feet.  While 
we  are  unable  to  find  anything  in  the  evidence  which  gives 
the  distances  upon  the  sides  of  the  square,  yet  we  appre- 
hend that  the  plaintiff  cannot,  for  this  reason,  complain  of 
the  decree.  The  decree  is  entirely  consistent  with  itself. 
By  it  defendant,  having  first  occupied  the  north,  east,  and 
south  sides  of  the  public  square,  is  entitled  to  such  occu- 
pancy without  reference  to  any  claims  of  right  which 
plaintiff  may  have.  But  in  other  portions  of  the  city, 
where  plaintiff's  and  defendant's  lines  come  in  contact,  de- 
fendant is  not  permitted  to  erect  and  use  its  lines,  so  as  to 
run  parallel  with  the  lines  of  plaintiff,  for  a  greater  dis- 
tance than  three  hundred  feet,  and  then  only  when  prop- 
erly protected  by  guard  wires. 

The  provision  of  the  decree  in  this  i'esi)ect  can  have  no 
reference  to  that  part  which  confers  upon  defendant  the 
right  to  the  occupancy  of  the  streets  named.  If  plaintiff 
can  so  adjust  its  wires  upon  the  north,  east,  and  south  sides 
of  the  public  square  as  to  render  its  system  in  that  por- 
tion useful,  by  any  kind  of  protection  which  it  may  devise, 
there  is  no  legal  objection  to  its  occupying  the  part  of  the 
street  named  in  the  decree,  to-wit,  the  north,  east,  and  south 
sides  of  the  public  square,  either  by  the  erection  of  ])oles 
of  sufficient  height  to  protect  the  wires  from  the  influence 
of  defendant's  wires,  or  by  any  other  method  which  it  may 
adopt,  so  long  as  ic  does  not  interfere  with  the  right  of  de- 
fendant to  use  and  exercise  its  own  franchise.  We  see 
nothing  in  the  case  by  which  defendant  could  complain  if 
plaintiff  should  construct  its  wires  upon  the  same  side  of 
the  street,  and  immediately  over  or  under  those  of  defend- 
ant, for  defendant's  wires  could  not  suffer  by  reason  of 
proximity  to  those  of  plaintiff. 

It  would  seem,  from  the  evidence,  that  plaintiff  might 
make  ase  of  the  side  of  the  street  named  by  the  construc- 
tion of  a  system  of  wires  on  poles  more  than  forty  feet  high, 
and  in  such  case  defendant  could  not  complain ;  but  of  this, 
20 
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of  eourse,  defendant  must  judge  for  itself.     The  decree  in 
this  particular  is  right. 

Subject  to  the  modification  hereinbefore  referred  to,  the 
decree  of  the  district  court  is  affirmed. 

Judgment  AOcx)RDiNai.Y. 

Thb  other  Judges  concur. 

85  »1  ' • 

27  306 

47  606 

48  516 

U  JSo  George  Buck,  Jr.,  v.  James  D.  Gage. 

[Filed  Bsptkmbeb  17, 1889.] 

1.  Veotment:  Bbcobd  SaBsTiruTKD  fob  Obioiital  Deed.    Un- 

der the  proyisions  of  section  13,  of  chapter  73,  of  the  Compiled 
Statntes  of  1887,  the  record  of  a  deed  dni  j  recorded,  or  a  tran« 
script  thereof  duly  certified,  may  be  read  in  eyidence  with  like 
force  and  effect  as  the  original  deed  whenever,  bj  the  party's 
oath  or  otherwise,  the  original  is  known  to  be  lost,  or  not  belong- 
ing to  the  party  seeking  to  use  it,  nor  within  his  control;  and 
therefore,  in  an  action  in  ejectment,  where  the  defendant  seeks  to 
prove  title  in  a  stranger  as  a  defense,  and  it  sufficiently  appears 
that  the  original  deed  does  not  belong  to  him,  a  copy  of  the  rec- 
ord will  be  competent  evidenoe  in  the  first  instance,  withoat 
proof  of  the  loss  of  the  original,  or  that  it  is  not  ander  the  con- 
trol of  the  party  seeking  to  nse  it. 

2.  :  Grounds  of  Becoybby.    In  an  action  in  ejectment, 

plaintiff  must  recover,  if  at  all,  upon  the  strength  of  his  own 
tiUe,  and  not  upon  the  weakness  of  that  of  the  defendant  in 
possession. 

3.  ;  ACKNOWLEDGHENT  ANTEDATING  DEED:  ADMI88IBILITT. 

The  certificate  of  acknowledgment  as  shown  by  the  record  of  a 
deed,  was  dated  on  the  16th  day  of  August,  1872,  while  the 
deed  itself  bore  date  of  the  16th  day  of  October  of  the  same 
year.  It  was  held  that  the  date  of  the  certificate  of  acknowledg- 
ment would  prevail  over  that  of  the  deed,  and  that  the  district 
court  did  not  err  in  admitting  a  copy  of  the  record  in  evidenoer 
when  objected  to  on  account  of  the  discrepancy  in  dates. 
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Error  to  the  district  court  for  Franklin  county.  Tried 
below  before  Gaslin,  J. 

H.  Whitmoyer,  and  Case  &  McNeny,  for  plaintiff  in  error : 

The  record  was  introduced  in  evidence  without  proper 
foundation,  as  required  by  sec.  13,  ch.  73,  Comp.  Stats., 
1887.  The  evidence  fails  to  establish  a  subsisting  legal 
title  in  the  Franklin  Town  Company,  such  as  is  necessary 
when  defendant  in  ejectment  sets  up  an  outstanding  legal 
title.  {Jackson  i\  Hudson^  3  Johns.,  375;  3  Am.  Dec., 
501 ;  BmneU  v.  Harr,  47  Mich.,  221;  McDonald  v.  Schnei^ 
der,  27  Mo.,  405 ;  SuUon  v.  McLeod,  29  Ga.,  589).  The 
Franklin  Town  Company  was  never  organized,  and  was 
not  a  competent  grantee;  hence  the  conveyance  was  invalid. 
{Miller  v.  Chittenden,  2  Iowa,  368 ;  Jackson  v,  Cory^  8 
Johns,  386;  Bundy  v.  Birdsall,  29  Barb.,  31;  Htdick  v. 
ScovU,  4  Gilm.  (111.)  159.) 

E.  A.  Fletcher,  for  defendant  in  error: 

Plaintiff  was  not  a  bona  fide  purchaser  for  value.  {Broad- 
well  V.  Merrett,  2  West.  Rep.  (Mo.),  182;  Uhl  v.  Ran,  13 
Neb.,  361;  3  Wait's  Act.  and  Def.,  13;  Fowlet*  v.  Nixon,  7 
Heisk.  [Tenn.],  719.)  One  who  acquires  by  a  quit-claim 
deed  is  not  an  innocent  purchaser.  {McAdoto  v.  Black,  6 
Mont,  601;  Snowdon  v.  Tyler,  21  Neb.,  199;  WiTie  v. 
Woods,  7  West.  Rep.  (Ind.),  534;  Stokes  v.  Riley,  6  West. 
Rep.  (111.),  784;  Huber  v.  Bossart,  70  la.,  718;  May  v. 
LeClaire,  11  Wall.,  232.)  Only  a  purchaser  for  value  can 
take  advantage  of  defects  in  acknowledgment  of  deed. 
{Bishop  V.  Schneider,  46  Mo.,  482.)  Since  plaintiff's  gran- 
tor could  not  have  raised  a  question  as  to  the  acknowledg- 
ment of  deed  offered  in  evidence  by  defendant,  plaintiff 
cannot  do  so.  {Harrison  v.  McWhirter,  12  Neb.,  155;  Free- 
man on  Judgments,  91,  165;  Bigelow  on  Estoppel,  82; 
Field  on  Corporations,  sec.  386;  SmOh  v.  Sheeley,  12  Wall., 
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361;  BroadweU  v..  Merrett,  supra.)  Corporate  existence 
cannot  be  questioned  in  a  collateral  proceeding.  (Cooley, 
Const.  Lira.,  254;  Bliss,  Code  PI.,  253;  2  Parsons  on 
Cont.  (7  Ed.),  942,  N.)  As  the  parties  to  this  suit  were 
not  parties  to  the  original  deeds  the  record  of  the  same  was 
admissible  without  showing  their  loss.  {Ddaney  v.  EiTwk- 
son,  10  Neb.,  500;  1  Green.  Ev.  (14  Ed.),  sec.  91  and  N.  6.) 
The  record  of  the  deeds  was  prima  fade  evidence  of  de- 
livery (which  was  the  execution  of  the  bargain),  and  date 
of  deed  is  immaterial.  (FowUi-  v.  Merrdl,  11  How.  [U.  S.,] 
375.)  Post-dating  would  not  prevent  a  deed  operating  at 
once  when  delivered.  (JStonebreaker  v.  Kerr,  40  Ind.,  186 ; 
Partiidge  v,  Swazey,  46  Me.,  414;  Jacobs  v.  Denison,  1 
New  Eng.  Rep.  (Mass.),  765.)  The  recording  of  the  deed 
was  conclusive  evidence  that  the  original  was  genuine,  and 
the  record  would  not  be  impeached  collaterally  by  an 
offer  to  show  a  discrepancy  between  it  and  the  original. 
{Ames  V.  Phdps,  18  Pick.,  314;  Fuller  v,  Ounninghanif 
105  Mass.,  442;  Adams  v.  PraU,  109  Id.,  59;  Chapin 
V.  Kingsbury,  138  Id.,  194,  196.)  It  is  immaterial  that 
the  acknowledgment  antedates  the  deed.  {Hagenbuch  v. 
PhUlips,  3  Cent.  Rep.  (Pa.),  154, 155.)  Defendant  did  not 
need  to  show  title  in  himself.  (2  Green.  Ev.,  sees.  307,  N. 
d;  331,  N.;  3  Wait's  Act.  and  Def.,  109;  East  v.  Pedin, 
6  West.  Rep.,  291;  Sedg.  and  W.,  Title,  [2d  Ed.],  sees. 
507,  831;  Love  v,  Simms,  9  Wheat.,  515;  Partridge  v.  Shep- 
ard,  12  Pac.  Rep.,  480.) 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Franklin 
county,  and  was  in  ejectment  for  the  possession  of  the  west 
half  of  the  southwest  quarter  of  section  31,  township  2 
north,  range  14  west,  in  that  county.  The  petition  was  in 
the  usual  form.  The  answer  denied  plaintiff's  estate  in  the 
land  and  denied  his  right  of  possession.    The  cause  was 
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tried  to  the  ooart  without  the  intervention  of  a  jury,  and  re- 
salted  in  a  finding  that  plaintiff  did  not  have  the  legal  title 
to  the  property  and  was  not  entitled  to  the  possession  there- 
of, and  in  a  judgment  in  favor  of  defendant.  Plaintiff 
filed  his  motion  for  a  new  trial,  alleging  as  grounds  therefor : 

"Fird.  The  verdict  is  not  sustained  by  sufficient  evi- 
dence; 

"iSeconrf.  The  verdict  is  contrary  to  law ; 

"TAird.  Errors  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  plaintiff  at  the  time." 

This  motion  being  overruled,  plaintiff  brings  the  cause 
to  this  court  by  proceedings  in  error.  It  appears  from  the 
record  that  the  land  was  patented  by  the  United  States  to 
E.  A.  Kirkpatrick,  and  that  on  the  15th  day  of  August, 
1872,  he  sold  and  conveyed  it  by  warranty  deed  to  I.  T. 
Roberts  for  the  consideration  of  $400,  and  that  on  the  1st 
(lay  of  October  of  the  same  year  Roberts,  for  the  considera- 
tion of  $500,  sold  and  conveyed  by  warranty  deed  to  the 
Franklin  Town  Company.  Subsequent  to  Kirkpatrick's 
conveyance  to  Roberts,  and  on  the  17th  day  of  July,  1883, 
Kirkpatrick  by  a  quit-claim  deed  for  the  consideration  of 
$50,  conveyed  the  land  to  plaintiff,  and  on  the  next  day,  for 
the  consideration  of  $20^  Roberts  made  a  similar  conveyance 
to  plaintiff.  The  original  deeds  were  not  introduced  in  evi- 
dence, copies  of  the  deed  record  being  used.  Those  intro- 
duced by  plaintiff  were  received  without  objection.  Those 
introduced  by  defendant  were  objected  to  on  the  ground 
that  no  sufficient  foundation  had  been  laid  for  their  intro- 
duction, there  being  no  proof  of  the  loss  of  the  original  deed, 
nor  that  they  were  not  in  the  possession  of  the  defendant. 
This  objection  was  overruled,  and  the  ruling  of  the  district 
court  is  now  assigned  for  error.  Sec.  13,  of  chapter  73,  of 
the  Compiled  Statutes  of  1887,  is  in  part  as  follows : 

"  The  record  of  a  deed  duly  recorded,  or  a  transcript  thereof 
duly  certified,  may  also  be  read  in  evidence  with  the  like 
force  and  effect  as  the  original   deed,  whenever  by  the 
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party's  oath  or  otherwise,  the  original  is  known  to  be 
lost,  or  not  belonging  to  the  party  wishing  to  use  the  same, 
nor  within  his  control/' 

In  Delany  v.  Errichson,  10  Neb.,  500,  where  the  deed  to 
the  grantor  of  the  party  wishing  to  use  the  record  included 
a  large  number  of  descriptions  of  real  estate  in  addition  to 
that  claimed  by  the  party  seeking  to  use  the  record,  it  was 
held  that  the  record  was  competent  evidence  in  the  first 
instance,  without  proving  the  loss  of  the  original  deed. 
By  an  examination  of  that  portion  of  the  section  above 
quoted,  it  will  be  observed  that  the  record  of  a  deed  is 
competent  evidence  in  the  first  instance  whenever  by  the 
party's  oath  or  otherwise  the  original  is  known  to  be  lost, 
or  not  belonging  to  the  party  wishing  to  use  it,  nor  within 
his  control.  And  it  was  very  clear  to  the  mind  of  the  court, 
no  doubt,  and  suflBcient  proof  had  been  made,  that  the 
original  deed,  a  copy  of  which  was  introduced  in  evidence, 
did  not  belong  to  the  party  wishing  to  use  it,  as  he  was  a 
stranger  to  the  conveyance  and  was  not  entitled  to  its  pos- 
session or  control.  It  may  be  admitted  that  so  far  as  it  was 
disclosed  he  claimed  nothing  under  it,  yet  it  was  competent 
evidence  for  the  purpose  of  showing  that  the  grantor  of 
plaintiff*  had  parted  with  his  title  prior  to  his  conveyance 
to  the  plaintiff^,  and  that  thereby  plaintiff*  received  no  title 
by  the  quit-claim  deed  hereinbefore  referred  to,  his  grantor 
having  no  title  to  convey.  If  plaintiff"  recover  at  all  he 
must  recover  upon  the  strength  of  his  own  title  and  not 
u|K)n  the  weakness  of  that  of  his  adversary.  {Franklin  v. 
Kelly,  2  Neb.,  112;  Morton  v.  OreeUy  Id.,  451 ;  Bailer  v. 
Davis,  5  Id.,  525;  a  Brim  v.  Gaslin,  24  Id.,  562.) 

Defendant  being  in  possession  it  was  competent  for  him 
to  show  title  in  any  party  who  was  a  stranger  to  the  action 
for  the  purpose  of  defeating  the  alleged  title  set  up  by 
plaintiff:    (2  Greenleaf  on  Evidence  [14th  Ed.],  sec.  307.) 

"It  is  a  maxim  of  our  law  that  the  party  in  possession 
of  property  is  considered  to  be  the  owner  until  the  con- 
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trary  is  proved.  It  is  necessary^  therefore,  for  a  claimant 
in  ejectment  to  show  in  himself  a  good  and  safficient  title 
to  the  disputed  lands.  He  will  not  be  assisted  by  the 
weakness  of  defendant's  claim,  for  the  possession  of  the 
latter  gives  him  a  right  against  every  man  who  cannot  es- 
tablish a  title.  If  he  can  answer  the  case  on  the  part  of 
the  claimant  by  showing  the  real  title  to  be  in  another,  it 
will  be  sufficient  for  his  defense  (excepting,  of  course,  those 
cases  in  which  the  defendant  is  estopped  from  disputing  the 
claimant's  title),  although  he  does  not  pretend  that  he  holds 
the  lands  with  the  consent  or  under  the  authority  of  the 
real  owner."     (Adams  on  Ejectment,  33.) 

Again,  it  is  insisted  that  the  court  erred  in  admitting  in 
evidence  the  record  of  the  deed  from  Kirkpatrick  to  Rob- 
erts, for  the  reason  that  the  date  of  the  acknowledgment, 
as  shown  by  the  certificate,  was  the  16th  day  of  August, 
1872,  while  the  date  of  the  deed  itself  was  the  16th  day 
of  October  of  the  same  year.  This  objection  cannot  avail 
plaintiff  in  error.  While  there  is  a  discrepancy  between 
the  date  of  the  deed  and  the  date  upon  which  it  was  ac- 
knowledged, the  date  of  the  acknowledgment  must  pre- 
vail, and  in  that  case  the  date  of  the  instrument  itself  is  of 
but  secondary  importance.  The  officer  before  whom  the  ac- 
knowledgment was  taken,  certified  that  upon  the  day  namc<I 
in  the  certificate  the  grantor  appeared  before  him  and  ac- 
knowledged the  execution  of  that  particular  deed  to  be  his 
voluntary  ac  and  deed,  and  by  such  acknowledgment  and 
subsequent recordiDg,vitality  was  given  to  thedeed  as  to  third 
parties.  As  between  the  parties  to  it,  it  was  valid  anil  binding 
without  either.  {Han'ison  v.  McWhirter,  12  Nil).,  152.) 
There  was  no  proof  that  the  Franklin  Town  Cujiipany  to 
which  Roberts  had  made  the  deed  of  conveyance  was  incor- 
porated under  the  laws  of  this  state,  nor  that  it  still  held  the 
title  conveyed  to  it  by  the  deed  referred  to.  As  to  the  first 
contention  that  it  was  necessary  to  prove  the  incorpora- 
tion of  that  company,   it  may  be  disjioscd  cf  in  a  few 
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words  by  the  remark  that  it  was  shown  upon  the  trial  that 
plaintiff  was  himself  at  one  time  a  member  of  and  an  ac- 
tive agent  for  the  said  Franklin  Town  Company  during 
the  time  that  it  claimed  to  hold  title  to  the  real  estate  in 
question.  Whether  or  not  as  suoh  agent  he  assumed  to  act 
for  the  company  in  dealing  with  any  of  the  property  in- 
volved in  this  litigation  it  is  not  necessary  to  enquire,  yet 
we  think  it  suiBciently  appears  that  he  did.  The  court 
therefore  would  not  require  that  strict  proof  of  legal  cor- 
porate capacity  which  might  be  required  under  other  cir- 
cumstances. As  to  the  suggestion  that  there  was  no  proof 
of  continuing  title  in  the  company,  it  must  be  sufficient  to 
say  that  there  was  no  defeasance  in  its  title  deeds  and  no 
proof  that  it  had  ever  conveyed  its  title  to  another. 

Taking  the  whole  case  together  it  is  apparent  that  al- 
though defendant  in  error  may  not  have  had  the  title  to 
the  property  at  the  time  of  the  commencement  of  the  action 
or  at  the  time  of  the  trial,  yet  it  is  very  clear  that  plaintiff 
had  no  such  title  and  that  he  could  not  recover  against 
anyone  in  possession.  So  far  as  we  are  able  to  see,  the 
judgment  of  the  district  court  was  correct  and  will  there- 
fore be  affirmed. 

Judgment  affibmed. 

The  other  Judges  concur. 


Jasper  Culvek  bt  al.,  appellants,  v.  Frederick 
Oarbe  et  al.,  appellees. 

[FiLKD  Septehbkb  17, 1889.] 

Mill-Dams:  Eminent  Domain:  Water  Rights.  Appellant's  as- 
signor institnted  ad  quod  damnum  proceedings  for  the  pur- 
pose of  securing  the  right  to  overflow  appellee's  land  by  the 
oonstrnction  of  a  mill-dam.    After  the  j ary  of  inqaest  had  made 
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its  report,  ft  oompromiae  was  effected,  in  parsnance  of  which  the 
land  owner  leased  a  portion  of  the  real  estate  to  the  plaintiff 
in  the  action  bj  a  lease  which  is  set  oat  at  length  in  the  opinion. 
Sahseqnentlj  appellee  sought  to  create  a  fish  pond  bj  the  eon- 
stmctlon  of  two  dams  within  the  leased  land  and  in  the  channel 
of  the  stream,  and  catting  a  ditch  ttom  above  the  apper  dam 
to  below  the  lower  one,  thereby  reducing  the  quantity  of  water 
in  the  reeerroir  and  straightening  the  channel  of  the  stream  and 
endangering  the  permanency  of  appellant's  dam.  In  an  action  by 
appellant  to  eigoin  appellee  from  cotistrncting  the  dam  and 
ditch,  the  injunction  was,  upon  final  trial,  refused,  and  appellant 
was  enjoined  from  interfering  with  the  construction  of  said  dams 
and  ditch.  Upon  appeal  it  was  held,  that  appellant  had  a  vested 
right  in  the  stream  and  water  within  the  land  covered  by  the 
lease,  and  that  appellee  had  no  right  or  authority  to  interfere 
therewith,  and  would  be  enjoined  from  changing  the  course  of 
the  stream,  constructing  the  dam,  or  diminishing  appellant's 
reservoir  or  supply  of  water. 

Appeal  from  the  district  court  for  Fillmore  county. 
Heard  below  before  Morris^  J. 

Robert  Ryan,  and  P.  B,  TofUs,  for  appellants: 

The  trial  court's  construction  of  the  lease,  restricting 
appellants'  right  to  the  natural  flowage,  involves  a  contra- 
diction in  the  terms,  and  should  be  rejected.  (Bishop  on 
Contracts,  sec.  384.)  Every  lease  implies  a  covenant  for 
quiet  enjoyment,  and  landlord  may  not  enter  without 
lessee's  consent.  {Sherman  v,  WillianiSy  113  Mass.,  481; 
Mayor  r.  Mabie^  13  N.  Y.,  157 ;  Dexter  v.  Manley,  4 
Cush.  (Mass.),  24  ;  Mack  r.  Patchin,42  N.  Y.,171 ;  Lovei-- 
ing  V.  Lovering,  13  N.  H.,  618 ;  Hamilton  v.  Wiight,  28  Mo., 
205.)  A  covenant  that  lessee  shall  occupy  premises  for  a 
certain  time  amounts  to  one  for  quiet  enjoyment.  {Ellia  v. 
Welch,  6  Mass.,  246.)  The  entry  of  the  landlord  is  tres- 
pass. (Bryant  v.  Sparrow,  62  Me.,  546.)  A  lessee  for  a 
two-thirds  share  may  maintain  trespass.  {Blake  v.  Ooats^  3 
G.Greene  [la.],  548);  also  where  the  rental  is  for  half,  the 
landlord  furnishing  a  horse.  {Hatchell  v.  Kimbrough,  (4 
Jones'  Law  [N.  C],  163.)    A  tenant  at  will  may  main- 
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tain  trespass  against  his  landlord.  {Dickinson  v.Goodspeedj 
8  Cush.,  119.)  The  obstruction  of  water  courses,  diver- 
sion of  streams  from  mills,  back-flowage,  etc.,  are  proper 
subjects  for  equitable  interposition.  ( Universities  v.  Rich" 
ardson^  6  Vesey  Jr.,  706;  Lane  v,  Newdigate^  10  Id.,  192; 
Chalk  V.  WyaJtty  3  Meriv.,  688 ;  Robinson  v.  Lord  Byron, 

1  Bro.  C.  C,  585;  2  Story  Eq.  Jur.,8ec.927;  Binney'scase, 

2  Bland  Ch.  [Md.],  99 ;  Wright  v.  Moore,  38  Ala.,  593 ; 
Arthur  v.  Case,  1  Paige  Ch.,  447 ;  Webb  v,  Mfg.  Co.,  3 
Sumner  (C.  C),  189;  Tyler  v.  Wilkinson,  4  Mason  (C.  C), 
397 ;  Mayor  v.  Comers,  7  Pa.  St.,  348 ;  Hulme  v.  Shreve, 

3  Green  Ch.  [N.  J.],  116;  Hart  v.  Mayor,  3  Paige  Ch. 
[N.  Y.],  213;  Burwell  v.  Hobson,  12  Gratt.  [Va.],  322; 
Bumham  r.  Kempton,  44  N.  H.,  94-5;  Crossley  v. 
Lightowler,  L.  R.,  3  Eq.  Cas.,  296-7;  Roath  v.  DriscoU, 
20  Conn.,  533 ;  Shields  v.  Amdt,  3  Green  Ch.  [N.  J.], 
245,  and  cases  cited.) 

0.  P.  Mason,  for.appellees : 

The  findings  below  are  in  conformity  with  the  law  as 
established  by  this  court.  (Johnson  v.  SutUff,  17  Neb.,  423.) 
As  to  the  rights  acquired  by  the  ad  quod  damnum  proceed- 
ings, see  Lewis  on  Eminent  Domain,  sec.  183 ;  and  it  is 
with  reference  to  these  rights  that  the  lease  must  be  con- 
strued ;  hence  the  construction  of  the  court  below  is  cor- 
rect. (Pomeroy  on  Riparian  Rights,  sees.  55-6.) 

Ree8E,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Fill- 
more county  by  Jasper  and  Helen  Culver,  appellants 
in  this  court,  who  alleged  in  their  petition  that  on  and 
prior  to  the  8th  day  of  June,  1881,  one  Jerusha  A.  Ellis 
was  the  owner  of  a  water  mill  situated  on  section  one,  town- 
ship eight  north,  range  four  west  in  Fillmore  county,  and 
that  at  said  time  Frederick  Garbe  and  Wilhelmina  Garbe, 
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were,  and  still  are,  the  owners  of  the  southwest  quarter  of 
the  northeast  quarter  of  section  one,  township  eight  north, 
of  range  four  west,  also  of  that  part  of  the  northwest  quarter 
of  said  section,  described  as  follows:  Commencing  13 
chains  and  82  links  north  of  the  center  of  the  said  section, 
and  running  thence  north  to  the  section  line;  t-hence  west  36 
chains  and  15  links;  thence  south  3  chains  and  84  links; 
thence  in  a  southeasterly  direction,  and  along  the  south 
bank  of  the  river  to  the  place  of  beginning;  that  said 
Jerusha  A.  Ellis,  for  her  heirs,  executors,  administrators, 
and  assigns,  leased  the  above  described  land  for  such  a 
period  of  time  as  said  Jerusha  A.  Ellis,  her  heirs,  etc.,  and 
assigns  should  keep  up  and  maintain  a  mill  on  or  near  the 
present  site,  on  said  section,  for  the  consideration  of  $941. 
A  copy  of  the  lease  is  set  out  in  the  petition. 

It  was  allied  that  by  assignments,  which  need  not  here 
be  detailed,  the  property  and  lease  were  conveyed  to  plaint- 
iffs; that  the  lease  was  given  to  preserve  the  rights  of 
the  owners  of  the  mill  to  the  use  of  the  land  described 
therein  for  water  mill  and  dam  purposes,  and  that  the  land 
described  in  said  lease  had  been  in  the  possession  of  plaint- 
iffs and  their  assignors  from  the  day  of  that  date  until  the 
18th  day  of  October,  1886,  when  defendant,  without  the 
knowledge  of  consent  of  plaintiff,  entered  upon  the  land 
on  the  north  side  of  the  Blue  river,  described  in  the  lease, 
and  were  engaged  in  digging  a  large  ditch  across  the  land 
and  erecting  two  dams  in  said  river,  for  the  purpose  of 
changing  the  channel  of  the  river  and  diverting  the  water 
therefrom ;  that  said  defendants  threatened  to  make  a  fish- 
pond on  said  land,  and  destroy  plaintiff^s  mill  race  and  dam ; 
that  the  effect  of  the  construction  of  said  dams,  ditch,  and 
pond,  would  be  to  prevent  the  water  from  going  into  the 
mill  race  of  said  plaintiff,  at  other  times  causing  the  water 
to  flow  in  such  quantities  against  plaintiff's  dam  as  to 
cause  it  to  be  destroyed,  and  otherwise  so  injuring  said 
land  that  it  could  not  be  used  for  the  purpose  it  was  in- 
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tended  by  the  terms  of  the  lease.  A  temporary  injunction 
was  asked,  with  prayer,  as  final  relief,  for  perpetual  injunc- 
tion, restraining  the  defendants  from  digging  the  ditch,  or 
erecting  any  dam  or  pond  or  making  any  excavation  on 
the  leased  land,  etc.  A  temporary  injunction  was  allowed 
by  the  county  judge  of  Fillmore  country. 

Defendant  answered,  asserting  the  ownership  of  the  land 
as  alleged,  and  averring  that  on  the  11th  day  of  May,  1880, 
said  Jerusha  A.  Ellis  commenced  proceedings  in  ad  quod 
damnum  to  subject  the  part  of  plaintiff's  land,  described  in 
the  lease  set  forth  in  plaintiff's  petition,  to  overflow,  and 
such  proceedings  were  had  in  said  cause  as  resulted  in  the 
execution  of  said  lease  therein  described,  to  said  Jerusha  A. 
Ellis,  her  heirs,  and  assigns,  to  overflow  said  land  the  same 
as  though  it  had  been  condemned  in  proceedings  in  ad 
quod  damnum  ;  and  which  said  lease,  executed  during  said 
proceedings,  conveyed  the  same,  and  no  other  or  greater 
rights  than  if  said  land  had  been  condemned  in  said  ad 
quod  damnum  proceedings,  which  was  simply  the  right  of 
flowage,  and  td  make  and  maintain  their  mill.  A  trans- 
cript of  the  ad  quod  damnum  proceedings  was  set  out  in 
the  answer  and  made  a  part  of  it.  Plaintiff's  possession 
of  the  land  was  denied,  and  it  was  denied  that  defendant 
entered  upon  the  land  on  the  north  side  of  the  river  and 
commenced  digging  a  ditch  across  said  land,  and  erecting 
two  dams  in  the  river  for  the  purpose  of  changing  the 
water  from  the  channel  of  the  river.  They  admitted  that 
they  did  commence  to  make  a  fish  pond  on  the  land,  as 
they  might  lawfully  do,  and  denied  that  they  threatened 
to  destroy  plaintiff's  mill  race  or  do  any  other  unlawful  act, 
or  that  they  ever  threatened  or  attempted  to  divert  the 
water  from  plaintiff's  mill  or  injure  his  race  or  dam. 

Substantially  all  the  allegations  of  the  petition  were 
denied.  It  was  alleged  that  the  defendant  admitted,  and 
ever  has  admitted,  the  plaintiff's  right  to  use  the  land 
mentioned  in  the  lease,   with  the  right  to  use  the  same 
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a8  though  the  land  had  been  oondeoined  in  ad  qxtod  dam- 
num  proceedings,  and  not  otherwise;  that  defendants 
did  oommenoe  on  said  land  to  cut  a  small  ditch  so  as  to 
turn  the  water,  to  enable  them  to  make  a  fish  pond  upon 
the  land,  without  in  any  measure  diminishing  the  flow 
or  quantity  of  water  to  the  mill,  and  without  in  any  man- 
ner interfering  with  the  dam  or  race;  that  that  was  all 
they  had  threatened  or  proposed  to  do.  Defendant  fur- 
ther allied  that  the  plaintiffs  claimed  the  exchisive  right 
to  pasture  the  land  and  gather  the  grass  and  herbage  there- 
from in  utter  disregard  of  the  rights  of  the  defendants,  and 
in  violation  of  the  lease,  and  defendants  claimed  the  right 
to  enter  upon  the  land,  and  build  and  make  a  fish  pond,  so 
long  as  they  in  no  way  interfered  with  the  flow  of  water  to 
the  mill,  and  to  use  and  occupy  the  land  for  pasture  and 
cultivation,  and  for  all  other  purposes,  so  long  as  the  same 
in  no  way  or  manner  interfered  with  the  usefulness  of 
plaintiff's  mill.  ^Defendants  also  prayed  an  injunction 
against  plaintiff's  restraining  them  from  interfering  with 
the  ditch  or  pond  and  enjoining  them  from  pasturing  the 
land  or  taking  the  grass  therefrom,  or  from  in  any  way 
using  the  land  contrary  to  the  terms  of  the  lease,  and  for 
general  relief.  Plaintiffs  replied,  admitting  the  execution 
of  the  lease  as  alleged  in  both  petition  and  answer,  and 
admitted  that  the  lease  was  made  after  and  for  the  purpose 
of  closing  the  proceedings  in  ad  quod  damnum  instituted 
in  the  district  court,  and  contending  that  the  lease  fully 
defines  the  rights  of  the  respective  parties.  The  trial  was 
had  to  the  district  court,  which  resulted  in  the  following 
decree: 

"  And  now  on  this  second  day  of  June,  A.  D.  1888, 
this  cause  came  on  to  be  heard  on  the  pleadings  and  proof 
adduced  by  the  respective  parties,  and  the  court  being  fully 
advised  in  the  premises  doth  find,  from  the  issues  joined  in 
the  case,  for  the  defendants ;  and  the  temporary  order  of  in- 
junction hereinbefore  granted  is  dissolved,  and  that  said 
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restraining  order  of  injunction  was  wrongfully  obtained; 
and  the  court  doth  further  find  that  under  and  by  virtue 
of  the  lease  stipulation  and  transcript  of  the  record  of  the 
district  court  in  the  proceedings  in  ad  quod  damnum  in  the 
district  court  of  Fillmore  county,  in  the  state  of  Nebraska, 
in  the  case  of  Jerusha  A.  Ellis  v.  The  Burlington  &  Mis- 
souri River  Eailroad  Company  in  Nebraska,  a  corporation 
duly  organized  under  the  laws  of  the  state  of  Nebraska, 
and  Frederic  Garbe,  defendants:  That  the  said  plaintiffs, 
by  virtue  of  m£8ne  conveyance  from  Jerusha  A.  Ellis, 
have  the  right  to  use  said  lands  mentioned  in  said  lease  set 
forth  in  defendants'  answer,  and  in  said  transcript  of  the 
record  of  the  proceedings  in  ad  quod  damnum  herein  re- 
ferred to,  the  same  as  though  said  lands  had  been  condemned 
in  said  proceedings  in  ad  quod  damnum  and  not  otherwise, 
which  is  the  right  to  flow  the  water  back  upon  and  over  said 
lands  for  the  said  purpose  of  operating  their  said  mill,  and 
noiie  other  or  greater  rights;  that  th»  said  defendants 
have  the  right  to  cut  a  ditch  upon  and  over  said  lands 
and  to  so  turn  the  water  as  to  enable  them  to  make  and 
maintain  a  fish  pond  upon  said  lands  without  in  any  man- 
ner diminishing  the  flow  or  quantity  of  water  to  said 
plaintiffs'  mill,  and  without  in  any  manner  interfering  with 
the  dam  or  race  of  said  plaintiffs'  mill ;  and  the  court  further 
finds  that  said  defendants  have  the  exclusive  right  to  pas- 
ture said  lands  and  gather  the  grass  and  herbage  therefrom, 
and  to  cut  and  take  the  timber  from  said  lands  mentioned 
in  said  lease,  and  to  use  and  occupy  said  lands  for  pasture, 
meadow,  or  cultivation,  and  for  all  other  purposes  so  long 
as  they  in  no  way  interfere  with  the  usefulness  of  plaint- 
iffs' mill,  or  interfere  or  trespass  upon  the  water  rights  of 
the  plaintiffs,  which  is  the  right  to  flow  said  lands  for  mill 
purposes.  And  the  said  defendants  have  the  right  to  use 
said  lands  for  all  legitimate  purposes,  preserving  and  main- 
taining the  water  rights  of  said  plaintiffs;  and  the  court 
doth  further  find  that  the  said  defendants  have  the  right  to 
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erect  and  maintain  a  fish  pond  or  ponds  upon  said  lands 
mentioned  in  said  lease,  upon  the  oondition  that  the  same 
does  not  diminish  the  supply  of  water  to  plaintiffs'  mill, 
and  to  dig  ditches  and  take  the  water  from  said  Blue  river, 
on  said  leased  lands,  for  fish  pond  or  ponds;  and  the  court 
doth  further  find  and  decree  in  accordance  with  the  find- 
ings as  set  forth  above. 

''And  the  plaintiffs,  their  agents,  servants,  attorneys,  and 
assigns,  are  forever  and  perpetually  enjoined  from  in  any 
way  or  manner  interfering  with  ditch  or  ditches,  fish  ]K>nd 
or  ponds,  and  they  and  each  of  them  are  enjoined  from 
pasturing  said  lands  mentioned  in  said  lease,  or  taking  the 
grass  therefrom,  or  from  using  said  lands,  or  in  any  way  or 
manner  contrary  to  the  terms  of  said  lease  as  herein  inter- 
preted, and  it  is  further  found,  adjudged,  and  decreed  that 
said  plaintiffs'  bill  be  and  the  same  is  hereby  dismissed  at 
the  cost  of  said  plaintiffs,  and  it  is  further  considered,  ad- 
judged, and  decreed,  that  said  defendants  recover  their 
costs  herein  expended,  taxed  at  $ ." 

From  this  decree  plaintiff  appeals.  It  appears  from  the 
record  that  about  the  time  stated  in  the  petition,  Jerusha 
A.  Ellis  instituted  proceedings  in  ad  quod  damnum  against 
defendant  for  the  purpose  of  securing  the  right  to  over- 
flow the  banks  of  the  filue  river  above  her  mill ;  that  a 
jury  was  impaneled  to  assess  her  damages  and  returned  their 
verdict  in  favor  of  defendants  in  the  sum  of  $240 ;  that 
defendants  then  appeared  and  filed  their  exceptions  to  the 
proceeding,  when  some  kind  of  a  compromise  was  made  by 
which  the  lease  referred  to  was  entered  into,  and  the  sum 
of  (941  was  paid  therefor.  The  stipulation  referred  to  in 
the  lease  is  not  found  in  the  record  of  this  case. 

The  principal  inquiry  in  this  case  is  as  to  the  proper 
construction  to  be  given  to  the  lease,  as  some  of  its  provis- 
ions are  contradictory  and  rather  indefinite.  The  lease  is 
as  follows : 
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"Know  all  men  by  these  presents,  that  we,  Frederic 
Garbe  and  Wilhelminie  Garbe,  his  wife,  of  the  first  part, 
for  and  in  oonsideration  of  the  sum  of  nine  hundred  and 
forty-one  dollars,  as  well  as  for  the  purpose  of  carrying 
out  the  terms  of  the  stipulation  in  the  case  of  Jerusha  A. 
Ellis  against  F.  Garbe  and  Burlington  &  Missouri  River 
Sailroad  Company  in  Nebraska,  dated  June  8th,  1881,  and 
filed  in  district  court  of  Fillmore  county,  Nebraska,  do 
liereby,  and  by  these  presents,  lease  unto  Jerusha  A.  Ellis, 
lier  heirs,  executoi*s,  administrators,  and  assigns,  for  so 
long  and  for  such  a  period  of  time  as  the  said  Jerusha  A. 
Ellis,  her  heirs,  executors,  administrators,  or  assigns  shall 
keep  up  and  maintain  a  mill  on  or  near  the  present  site  on 
section  one,  township  8  N.,  R.  4  W.,  the  following  de- 
scribed lands: 

"All  of  the  southwest  quarter  of  the  northeast  quarter 
of  section  one,  township  number  eight  north,  of  range 
four  west,  except  that  part  thereof  lying  southwest  of  the 
river  and  not  overflowed  by  the  mill  dam  of  the  said  Je- 
rusha A.  Ellis  as  now  maintained  on  said  premises,  said 
amount  of  land  so  reserved  out  of  said  S.  W.  J  of  the  N. 
E.  ^,  amounting  to  eight  and  32-100  acres.  Also  all  that 
part  of  the  northwest  quarter  of  said  section  one,  township 
8  N.,  R.  4  west,  more  particularly  described  as  follows: 
Commencing  thirteen  chains  and  eighty-two  links  north  of 
the  center  of  said  section  and  running  thence  north  to  the 
section  line,  thence  west  36  chains  and  15  links,  thence 
south  3  chains  and  84  links,  thence  in  a  southeasterly  di- 
rection and  along  the  south  bank  of  the  river  to  the  place 
of  beginning: 

"All  of  said  land  so  leased  to  the  said  Jerusha  A.  Ellis, 
her  heirs,  executors,  administrators,  and  assigns,  amounting 
to  (94  and  10-100)  ninety-four  and  ten-one-hundredths 
acres,  as  the  same  was  surveyed  and  platted  by  W.  S. 
Crawford,  county  surveyor  of  Fillmore  county,  Nebraska, 
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on  the  20th  and  21st  days  of  October,  A.  D.  1881,  and  as 
will  more  fully  appear  from  the  plat  of  said  survey  on  file 
b  the  office  of  the  clerk  of  the  district  court  of  Fillmore 
county,  Nebraska,  in  the  case  of  F.  Garbe  vs.  Jerusha  A. 
Ellis  and  the  B.  &.  M.  R.  R.  Co.  in  Neb.: 

"To  have  and  to  hold  the  same  to  her  and  her  heirs,  ex- 
ecutors, and  administrators  and  assigns,  for  the  purpose  of 
running,  maintaining,  and  operating  a  mill  and  for  mill  pur- 
poses, the  said  Jerusha  A.  Ellis  and  personal  representa- 
tives and  assigns  to  have  all  the  rights,  privileges,  and  use 
and  benefit  of  said  land  as  described  in  this  lease  for  the 
purpose  aforesaid,  as  though  she  were  the  owner  thereof  in 
fee  simple.  Except  that  said  lessee  nor  his  heirs  or  personal 
representatives  or  assigns  are  not  to  cut  the  timber,  if  any 
there  be  growing  on  said  land  so  leased,  but  said  lessors  or 
their  assigns  are  to  have  the  right  to  this  timber  growing 
on  said  land,  and  provided  further  the  said  lessors  and  their 
assigns  shall  forever  have  free  access  to  the  southwest  side 
of  said  river  and  dam  for  farming  and  stock  purposes. 

"  This  lease  is  an  absolute  lease  for  all  the  lands  described 
in  said  lease  for  the  period  of  time  therein  named  and  for 
all  purposes  save  the  exceptions  expressly  named. 

"The  rights  of  said  Jerusha  A.  Ellis  and  her  assigns  un- 
der this  lease  are  as  to  all  of  said  leased  lands,  the  same  as 
if  said  lands  had  been  condemned  on  proceedings  in  ad 
quod  damnum.  And  the  said  Jerusha  A.  Ellis  and  her 
representatives  and  assigns  are  to  pay  all  taxes  hereafter 
assessed  or  levied  upon  the  lands  described  in  this  lease. 

"Witness  our  hands  this  6th  day  of  January,  A.  D.  1882.'' 

Upon  the  trial,  a  rough  plat  or  diagram  of  the  whole  of 
section  one,  showing  the  course  of  the  river  through  it, 
was  introduced  in  evidence,  which,  as  an  aid  to  an  un- 
derstanding of  the  contentions  of  the  parties,  we  approxi- 
mately reproduce: 


21 
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GOV'TS' 


1,1.  Defendant's  proposed  dams. 
2.  Defendant's  proposed  ditch. 
S.  Plaintifih'  mill-race. 

4.  Plaintiff'  mill. 

5.  Plain Uf&'  taU-race. 

6.  PlainUfi^'  bam. 


7.  Residence. 

8.  Residence. 

9.  Beginning   of    suryey  named    in 

lease. 
........  Dotted  line  shows  surrey  by 

straight  line. 


It  is  contended  hj  plaintiffs^  that  by  a  proper  and  rea- 
sonable interpretation  of  the  lease,  they  are  entitled  to  the 
exclusive  use  of  the  land  lying  north  of  the  south  bank 
of  the  river,  and  are  therefore  entitled  to  pasture  it,  or  to 
make  of  it  such  other  use  as  they  may  desire;  that  de- 
fendants have  no  right  to  use  it  for  any  purpose,  that  it 
was  so  understood  by  defendants  at  the  time  of  the  execu- 
tion of  the  lease,  and  therefore  the  reservations  were  made, 
and  subject  to  which  the  rights  of  plaintiffs  are  as  though 
she,  the  lessee,  were  the  owner  thereof  in  fee  simple;  and 
that  '^  the  lease  is  an  absolute  lease  for  all  the  land  de- 
scribed therein  for  the  period  of  time  stated,  and  for  all 
purposes  save  the  exceptions  expressly  named." 
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This  language,  when  taken  in  connection  with  the  fact 
that  a  much  larger  sum  was  paid  than  named  by  the  jury 
of  inquest,  and  that  the  lessees  were  required  *'  to  pay  all 
taxes  hereafter  assessed  or  levied  upon  the  land  described 
in  this  lease/^  and  the  reservation  of  the  land  on  the  south- 
west side  of  the  river  for  farming  purposes,  would  seem  to 
indicate  that  the  whole  of  the  land  described  in  the  lease 
was  to  be  conveyed  thereby  to  the  lessee;  but  it  is  quite 
probable  that  these  quoted  portions  of  the  lease  are  modi- 
fied by  the  other  provisions,  which  limit  the  right  of  the 
lessees  "to  have  and  to  hold''  the  property  **for  the  pur- 
pose of  running,  maintaining,  and  operating  a  mill,  and 
for  mill  purposes,"  and  that  the  right  of  the  lessee  should 
be  "the  same  as  if  said  land  had  been  condemned  on  pro- 
ceedings in  ad  quod  damnumJ' 

Comparatively  little  evidence  of  the  circumstances  ac- 
companying and  surrounding  the  execution  of  the  lease, 
and  which  might  have  aided  in  its  interpretation,  was 
given,  and  for  this  reason  we  are  inclined  to  accept  the 
constniction  adopted  by  the  district  court,  so  far  as  the  use 
of  the  farm  or  pasture  land  is  concerned,  as  final ;  although 
we  may  not  feel  entirely  certain  of  its  correctness.  This 
part  of  the  decree  therefore  will  not  be  molested. 

But  it  will  be  observed  that  by  the  decree  the  right  of 
defendants  to  construct  the  two  dams  in  the  river,  and  to 
change  the  channel  into  the  ditch  or  race  is  declared,  and 
plaintiffs  are  enjoined  from  interfering  therewith. 

If  the  proper  interpretation  of  the  lease  is  as  contended 
for  by  plaintiffs,  that  defendants  have  no  higher  or  greater 
right  than  if  the  land  had  been  condemned  by  proceedings 
in  ad  quod  damnuniy  yet  we  are  persuaded  that  that  part 
of  the  decree  is  wrong  and  cannot  stand.  If  it  is  true 
that  plaintiffs  have  the  same  and  no  other  rights  than  they 
would  have  had,  had  the  ad  quod  damnum  proceedings 
been  prosecuted  to  the  end,  we  apprehend  there  is  no  doubt 
but  that  they  would  have  been  protected  from  any  inter- 
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ferenoe  with  the  stream  above  their  dam^  to  the  head  of 
dead  water^  which  might  be  to  their  damage;  and  by  sec- 
tion 24,  chapter  57,  of  the  Compiled  Statutes,  the  owner  or 
occupier  of  the  mill  would  have  the  right  to  enter  upon 
any  land  through  which  the  stream  might  pass,  to  restore 
any  injury  which  may  have  been  done  to  the  banks^  and 
thus  prevent  the  water  escaping  therefrom.  The  owner  of 
such  mill^  after  procuring  the  right  to  dam  a  stream,  and 
cause  the  water  to  set  back  upon  said  stream,  has  a  vested 
right  not  only  in  the  water,  which  he  would  have  by  rea- 
son of  his  title  to  the  land  through  which  it  runs,  and  to 
the  fall  caused  by  his  dam,  but  to  the  reservoir  of  water 
created  thereby,  and  in  this  right  he  is  entitled  to  protec- 
tion the  same  as  in  any  other.  It  must  be  apparent  that 
by.  two  dams  within  the  dead  water  caused  by  the  plaintiff's 
dam,  the  reservoir  would  be  greatly  diminished,  and  to  that 
extent  the  value  of  the  franchise  would  be  impaired.  But 
aside  from  this,  the  uncontradicted  testimony  of  John  Bun- 
nell, who  has  been  in  the  milling  business  for  thirty-five 
years,  and  who  has  resided  near  the  property  in  question  for 
the  last  ten  years,  was  to  the  effect  that  by  damming  the 
water,  as  proposed  by  defendant,  plaintiffs'  dam  might  be 
washed  away;  that  it  was  difficult  to  make  a  dam  that 
would  withstand  the  water  when  high,  and  that  on  an  oc- 
casional high  water  the  dam,  when  erected  by  defendant^ 
would  wash  out,  and  cause  the  destruction  of  plaintiffs' 
dam.  Upon  cross-examination  he  testified  to  the  ques- 
tion, ^^Do  you  mean  to  say  that  the  cutting  across  there 
would  endanger  the  dam  below?"  His  answer  was, 
"  Yes,  sir ;  I  do— it  might  at  times."  He  was  then  asked, 
"  How  might  it  if  there  was  a  free  flow  through  here  ?  '^ 
To  which  he  answered,  ^^  He  can't  cut  the  channel  so  as 
not  to  check  the  water  through  there  without  cutting  twelve 
feet  deep." 

A  careful  examination  of  the  evidence  and  plat  of  the 
river  at  the  point  where  it  is  proposed  to  construct  the 
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ditch  and  dams,  satisfies  us  that  the  proposed  improvement 
cannot  be  made  without  endangering  plaintiffs'  property. 
This  being  true,  the  law  will  afford  relief  and  protection. 
The  decree  of  the  district  court  must  therefore  be  modi- 
fied so  as  to  protect  the  rights  of  plaintiffs  to  the  exclusive 
use  of  the  river  and  the  water  therein  in  defendant's  land, 
and  defendant  will  be  enjoined  from  constructing  the  dams 
and  ditch  referred  to.  As  thus  modified^  the  decree  will 
be  affirmed. 

Judgment  accordingly. 
The  other  Judges  concur. 


George  Martin  v.  The  State  op  Nebraska. 

[FiLBD  Skptembbb  17,  1889.] 

The  former  decision  in  this  case  reported  in  23  Neb.,  371,  ad- 
hered to. 

Rehearing  of  case  reported  in  23  Neb.,  371. 

0.  P.  Mason,  for  plaintiff  in  error. 

William  Leese,  Attorney  Generaly  for  defendailt  in  error. 
Reese,  Ch.  J. 

This  case  is  upon  a  rehearing  granted  after  the  decision 
reported  in  23  Neb.,  371,  was  announced. 

An  exhaustive  brief  has  been  filed  by  counsel  for  plaint- 
iff in  error,  in  which  substantially  every  question  in  the 
former  opinion  is  ably  reviewed.  But  after  a  careful  reex- 
amination of  the  propositions  presented  we  are  satisfied  with 
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the  conclusions  reached  at  that  time.     The  judgment  of 
of  the  court  as  then  entered  will  stand. 

Judgment  affirmed. 

Cobb,  J.,  concurs. 

Maxwell,  J.  dissents. 


Paul  A.  English,  appellee,  v.  John  O.  Milligan, 

APPELLANT. 

John  O.  Milligan,  appellant,  v.  Paul  A.  English, 

APPELLEE. 
[Filed  Seftembeb  17,  1889.] 

1.  Evidence.    Th«  finding  of  facts  by  the  district  oonrt  held  to  be 

sustained  by  sufficient  evidence. 

2.  Partnership:   Dissolution  Contract:  Specific  Pebfobm- 

ANCS.  A  and  B  were  in  partnership  in  carrying  on  the  business 
of  dealing  in  lumber,  grain,  agricultural  implements,  etc,  and 
were  possessed  of  an  eleyator  and  offices  for  the  transaction  of 
business,  and  other  real  estate,  most  of  which  was  held  in  the 
name  of  6.  The  partnership  was  dissolved,  when  B  made  a 
written  proposition  to  sell  his  interest  in  the  firm,  including  a 
portion  of  the  real  estate,  for  a  specified  sum  of  money  to  be  paid 
in  part  by  taking  a  portion  of  the  real  estate  at  an  agreed  price,  the 
balance  to  be  paid  in  money,  to  be  realized  out  of  the  collection 
of  notes  and  accounts  due  the  firm,afler  the  payment  of  all  firm 
indebtedness,  the  same  to  be  collected  by  A  without  expense  to 
B;  the  loss  of  all  the  uncoUectable  claims  to  be  borne  equally 
by  the  two,  the  balance  of  the  purchase  price  to  be  paid  in  money 
by  A  after  the  business  had  been  wound  up.  Under  this  con- 
tract the  parties  took  possession  of  the  real  estate  designated  as 
belonging  to  each,  but  B  refused*  to  execute  the  necessary  oon- 
yeyances.  In  an  action  by  A  against  B  for  the  specific  per- 
formance of  the  contract,  it  was  held  that  A  was  entitled  to 
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maintaiii  the  action,  in  order  to  the  protection  of  his  rights,  but 
that  he  was  not  entitled  to  a  final  decree  until  he  had  complied 
with  all  the  terms  of  the  contract  on  his  part  to  be  complied 
with,  and  the  fall  payment  of  the  pnrchase  price. 

Appeals  from  the  district  court  for  Wayne  county. 
Heard  below  before  Norris,  J. 

Northrop  &  Welch,  and  /.  C  Crawford,  for  appellant 
Milligan : 

Misrepresentations  were  made  by  appellee^  and  whether 
fraudulent  or  not^  if  acted  upon  by  another  to  his  prejudice, 
are  grounds  of  relief  in  equity.  {Morgan  r.  Hardy,  16  Neb., 
427).  Mutuality  of  obligation  is  a  necessary  element  in 
contract.  {State  v.  Barker,  4  Kas.,  380).  As  to  the  req- 
uisites of  a  decree  of  specific  performance;  Pomeroy,  £q. 
Jur.,  Vol.  3,  Sec.  1,406  N.  1.  Morgan,  v.  Hardy,  16  Neb., 
438.  The  alleged  contract  of  April  28  failed  to  show  the 
name  of  the  proposed  vendee  or  to  describe  the  property, 
and  upon  its  face  was  an  agreement  for  credit  whose  terms 
were  not  fixed ;  hence  it  is  wholly  insufficient.  {Schmeiing 
V.  Kreisel,  45  Wis.,  325;  Blanchard  r.  McIJongal,  6  Id., 
167;  Knoll  V.Harvey,  19  Id.,  99;  Tieman  r.  Gfbnet/,  24 
Id.,  190;  Iron  Co.  v.  Todd,  14  Atl.  Rep.,  27.)  As  the 
possession  of  English  was  uninterrupted  throughout,  there 
could  be  no  new  possession,  but  only  a  continuation  of  that 
which  he  had.  {Blanchard  v.  McDougal,  6  Wis.,  lf)7; 
Knoll  V.  Harvey,  19  Id.,  99.)  An  agreement  will  not  be 
enforced  which  is  not  certain,  mutual,  and  reasonable,  or 
which  is  tainted  with  fraud,  surprise,  improper  conceal- 
ment or  misrepresentation.  (3  Wait's  Act.  and  Def.,  188  ; 
Flight  V.  Bolland,  4  Kuss.,  298 ;  Cathcart  v:  Robinson,  5 
Pet.  [U.S.], 264;  Germanv.Machin,&  Paige,  288;  Bruck 
V.  Tacker,  42  Cal.  346;  Waring  v.  Ayres,  40  N.  Y.,  357; 
Blanchard  v,  Ry.  Co.,  31  Mich.,  43.)  A  party  cannot 
compel  the  performance  of  a  contract  by  another  which  he 
is  not  himself  bound  to  perform.     (Pomeroy,  Ex|.  Jur., 
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Vol.  8,  Sec.  1,406,  N.  1,  2 ;  Cordova  v.  Smith,  9  Tex.,  129 ; 
68  Am.  Dec.,  136;  Bodine  v.  Glading,  21  Pa.  St.,  60;  69 
Am.  Dec.,  749;  6  Wait's  Act.  and  Def.,  778.) 

H,  C.  Brome,  and  James  Britton,  for  appellee : 

The  claim  of  misrepresentation  is  refuted  by  the  evi- 
dence. A  verbal  contract  for  the  sale  of  real  estate,  where 
there  is  possession  and  part  performance,  will  be  specifically 
enforced.  (Haines  v,  Spa/nogle,  17  Neb.,  687.)  The  pos- 
session of  English  was  under  the  contract  of  purchase,  and 
coupled  with  payment  would  avail  as  part  performance. 
{Blanchard  V.  McDougaly  6  Wis.,  166.) 

Reese,  Ch.  J. 

Prior  to  the  commencement  of  the  two  suits  which  are 
now  before  us,  the  principal  parties  Milligan,  and  English, 
were  partners  doing  business  in  Wayne,  in  this  state,  as  J. 
O.  Milligan  &  Company;  the  business  being  that  of  buy- 
ing and  selling  lumber,  agricultural  implements,  grain, 
and  coal. 

On  the  14th  day  of  October,  1887,  English,  as  plaintiff, 
filed  his  petition  in  the  district  court,  in  which  the  fact  of 
the  partnership  was  allied,  and  that  on  the  16th  day  of 
May,  1887,  the  firm  owned  one  elevator  building,  on  the 
right  of  way  of  the  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railroad  Company,  also  lots  7,  8,  9,  10,  11,  and 
14,  in  block  20,  in  the  town  of  Wayne,  also  a  house  and 
lot  known  as  the  Woodruff  house,  described  as  lot  3,  and 
the  south  half  of  lot  2  in  block  7,  in  Crawford  &  Brown's 
addition  to  said  town ;  also  obligations  and  accounts 
amounting  to  a  large  sum,  and  grain  in  the  crib.  The 
legal  title  to  lot  13,  block  20,  was  in  the  name  of  plain- 
tiff and  defendant  as  tenants  in  common.  The  title  to 
the  house  known  as  the  Woodruff  house  was  in  the  firm 
name  of  J.  O.  Milligan  &  Company.     The  title  to  lots 


SEPTEMBER  TERM,  1889.  329 

English  V.  MUUgan. 

7,  8,  9,  10,  11,  and  14,  was  in   the  name  of  defendant 
John  O.  Milligan.     The  corn  cribs  were  located  on  the 
land,  the  title  to  which   was  in  Milligan,  the  said   title 
being   held  in  trust  for  the  firm.     On  lots  7  and  8  in 
block  20,  the  firm  had  constructed  a  brick  block  of  great 
value  with  partnership  funds.     It  was  alleged  that  on  or 
about  the  said  16th  day  of  May,  1887,  defendant  entered 
into  an  agreement  with  plaintiff,  and  thereby  sold  and 
iigreed  to  deed  to  plaintiff  all  of  defendant's  right,  title, 
and  interest  in  all  of  the  property  described,  and  includ- 
ing the  business  of  the  firm,  for  the  sum  of  twenty-nine 
thousand   dollars,  which   plaintiff   agreed   to   pay;    that 
by  the  terms  of  said  agreement  defendant  was  to  take  as 
part  payment  of  said  account  the  elevator  building  at  five 
thousand  dollars ;  the  house  and  lot  known  as  the  Wood* 
ruff  hou^»c  at  eleven  hundred  dollars,  the  balance  to  be  paid 
in  notes,  demands,  and  accounts  due  the  firm;   that   in 
case  the  proceeds  to  be  collected  were  insufficient  to  pay 
the  remainder,  plaintiff  should  pay  the  deficiency  in  money ; 
and  in  case  any  claims  should  be  lost  the  loss  should  fall 
equally  on  both  parties;  that  plaintiff  should  collect  the 
ouUtanding  claims  without  charge  to  defendant,  and  that 
defendant  should  have  all  the  profits  of  the  elevator  busi- 
ness after  January  1st,  1887;  that  in  pursuance  of  said 
agreement  and  sale  the  partnership  was  dissolved  and  de- 
fendant took  possession  of  the  elevator  building  and  had 
occupied  the  same  ever  since,  dealing  in  grain   therein, 
and  had  also  taken  possession  of  the  property  known  as  the 
Woodruff  house,  and  received  the  rents  and  profits  thereof; 
that  at  the  same  time  {)laintiff  took  possession  of  all  the 
other  property  formerly  owned  by  the  firm  and  had  ever 
since  occupied  the  same;  that  on  the  1st  day  of  June,  1887, 
defendant  bought  of  plaintiff  the  contracts  for  grain  and 
the  grain  in  the  elevator,  amounting  to  four  thousand  five 
hundred  and  sixty-four  dollars  and  thirty-two  cents ;  and 
the  corn  in  the  crib  of  the  value  of  four  hundred  and 
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eighty-four  dollars,  which  by  the  sale  had  become  the 
property  of  the  plaintiff,  and  had  agreed  to  apply  the  same 
as  part  payment  of  the  twenty-niue  thousand  dollars ;  that 
on  the  4th  day  of  the  same  month,  at  the  request  of  de- 
fendant, plaintiff  paid  ninety-one  dollars  and  ninety  cents 
on  checks  issued  by  defendant;  that  since  the  said  1st 
day  of  June  plaintiff  had  proceeded  with  due  diligence  to 
collect  the  note  and  accounts  due  the  firm,  which  exceeded 
the  liabilities  of  the  firm,  and  the  amount  due  defendant, 
and  was  still  so  engaged ;  that  on  the  20th  day  of  June, 
1887,  he  executed  the  necessary  conveyances  to  be  made 
by  him  to  defendant  and  offered  the  same  to  defendant, 
who  refused  to  accept  them,  and  that  he  demanded  the 
proper  conveyances  from  defendant,  which  defendant  also 
refused  to  make;  that  after  the  making  of  the  agreement 
referred  to,  and  in  violation  thereof,  defendant  executed 
to  defendant  Gardenier  a  mortgage  on  his  interest  in  lots  7 
and  8  in  block  20,  upon  which  the  brick  building  had  been 
erected,  but  at  the  time  of  the  execution  thereof  the  prop- 
erty mortgaged  was  in  the  possession  of  plaintiff,  and  that 
Gaixlenier  well  knew  of  his  rights  under  his  purchase,  and 
that  the  mortgage  was  in  fraud  of  plaintiff's  rights.  A 
specific  performance  of  the  contract  was  prayed. 

To  this  petition  defendant  Milligan  filed  his  answer,  ad- 
mitting the  existence  of  the  partnership,  to  ownership  of 
the  accounts  and  notes,  the  grain,  elevator,  and  property 
known  as  the  Woodruff  house,  that  the  l^al  title  in  lots 
7,  8,  9,  10,  11, 14,  block  20,  was  in  him,  and  that  the  firm 
had  constructed  the  brick  house  on  lot  7  with  partnership 
funds  and  by  so  doing  the  firm  had  obtained  an  equitable  in- 
terest in  said  lot  which  he  was  willing  to  convey  to  it  upon 
being  paid  its  value;  and  denying  that  plaintiff  or  said 
firm  had  any  interest  whatever  in  the  title  to  the  other  lots 
in  said  block.  The  execution  of  a  mortgage  for  two  thous- 
and dollars  to  Gardenier  was  admitted,  but  all  fraud  was 
denied  in  connection  therewith,  and  it  was  alleged  that  it 
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was  executed  in  good  fiiitfa  and  for  value.  It  was  alleged 
that  about  the  first  day  of  January,  1887,  it  was  agreed  by 
plaintiff  and  defendant  that  the  partnership  business  should 
be  closed  up  and  discontinued  as  soon  as  practicable  there- 
after ;  that  plaintiff,  who  had  had  charge  of  the  business  of 
the  firm,  should  cease  buying,  excepting  such  articles  as 
might  be  of  immediate  use,  and  collect  all  accounts  and  notes 
due  the  firm  as  fast  as  possible,  and  should  reduce  the  lia- 
bilities as  rapidly  as  practicable ;  and  that  he  should  en- 
deavor to  find  a  purchaser  for  the  property  and  business  of 
the  firm;  that  about  the  27th  of  April,  1887,  plaintiff 
came  to  the  residence  of  the  defendant  at  Scribner  and  rep- 
i^esented  to  defendant  that  he  had  found  a  purchaser  for  the 
whole  firm  property  in  Wayne ;  that  the  liabilities  of  the 
firm  did  not  exceed  five  hundred  dollars,  and  that  the  ac- 
counts due  to  the  firm  held  by  him  for  collection  had,  by 
collection,  been  reduced  to  six  thousand  dollars,  and  desired 
defendant  to  state  what  he  would  take  for  his  interest;  that 
relying  U{)on  the  representations  of  plaintiff,  as  to  the  amount 
of  the  assets  and  liabilities  of  the  firm,  defendant  agreed,  if 
the  sale  of  the  entire  property  and  busiuess  of  said  firm 
could  be  made,  to  take  twenty-nine  thousand  dollars  for 
his  interest;  and  for  the  purpose  of  aiding  in  effecting  a  sale, 
that  if  the  elevator  and  Woodruff  house  and  lot  could 
not  be  included  in  such  sale,  he  would  take  the  elevator  at 
five  thousand  dollars,  and  the  house  and  lot  at  eleven  hun- 
dred dollars ;  that  for  the  purpose  of  having  a  complete 
settlement  of  the  partnership  affairs,  and  relying  on  the 
statements  of  plaintiff  as  to  the  assets  and  liabilities  of  the 
firm,  he  agreed  to  take  the  notes  and  accounts,  which  would 
amount  to  $5,600,  and  which  would  leave  about  $1,700 
due  him  in  case  the  sale  should  be  made;  that  no  purchaser 
was  ever  found,  and  no  person  had  ever  paid,  or  offered  to 
pay,  the  defendant  the  purchase  price  of  said  property;  that 
on  the  28th  day  of  April,  1887,  the  liabilities  of  the  firm 
were  $22,741.29  and  that  notes  and  accounts  due  said  firm 
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on  that  day  amounted  to  $26,841.65 ;  all  of  which  was  well 
known  to  plaintiff;  that  he  never  offered  to  sell  plaintiff 
lots  7,  8,  9,  10,  11,  and  14,  in  block  20,  in  the  town  of 
Wayne,  or  to  contract  with  him  in  relation  thereto ;  that 
for  more  than  a  year  prior  to  June  1, 1887,  one  Stephen  B. 
Russell  had  been  employed  by  the  firm  in  and  about  the 
elevator  and  grain  business  at  Wayne,  and  that  about  that 
time  plaintiff  notified  Russell  that  he  (plaintiff)  would 
have  nothing  more  to  do  with  that  part  of  the  partnership 
property  consisting  of  the  elevator,  grain  therein,  corn  in 
the  cribs,  and  contracts  for  the  purchase  of  grain,  and  that  he 
abandoned  the  same;  that  upon  defendant  being  informed  of 
the  fact,  he  directed  Russell  to  continue  in  charge  and  pre- 
serve the  property,  and  dispose  of  the  grain  then  on  hand 
for  the  benefit  of  the  firm,  and  defendant  sent  to  Russell 
money  of  his  own  personal  funds  to  enable  him  to  do  so ; 
that  Russell  did  as  directed,  and  remitted  the  proceeds  — 
$2,864.60— to  defendant,  who  applied  $1,471  thereof  to 
the  payment  of  a  debt  due  him  from  the  firm,  $990  thereof 
to  the  payment  of  a  debt  due  W.  F.  McCrary  &  Com- 
pany from  the  firm,  leaving  a  balance  of  $393.20  which  he 
held  for  the  benefit  of  the  firm,  and  for  which  he  was  ready 
to  account;  that  his  possession  of  the  elevator  was  made 
necessary  by  the  abandonment  thereof  by  plaintiff  and  was 
alone  for  the  benefit  of  the  firm.  All  averments  of  the  pe- 
tition not  admitted  were  denied. 

Plaintiff's  reply  consisted  of  a  general  denial  of  all  the 
new  matter  contained  in  the  answer. 

On  the  19th  day  of  Noveml)er,  1887,  Milligan,  as  plaint- 
iff, instituted  an  action  against  English,  as  defendant.  In 
his  petition  he  set  out  at  length  the  formation  and  contract 
of  the  partnership,  the  accumulation  by  it  of  a  large  amount 
of  property  at  Wayne  and  Winside,  the  amount  of  the 
capital  placed  in  the  firm  by  himself,  the  undertaking  of 
defendant  English  to  carry  on  the  business  and  pay  the 
debts  and  expenses  of  the  business;  his  failure  to  do  so; 


SEPTEMBER  TERM,  1889.  333 

English  v.  MllUgan. 

that  the  partnership  was  dissolved ;  the  sale  of  the  property 
and  business  at  Winside;  that  defendant  had  failed  and 
refused  to  keep  an  exact  and  correct  account  of  moneys 
received  and  expended  by  him ;  that  he  had  wrongfully  ap- 
plied the  partnership  funds  to  his  own  use,  and  refused  to 
account  for  the  same ;  had  excluded  plaintiff  from  access  to 
the  property,  and  had  set  up  a  claim  of  ownership  adverse 
to  him.  The  terms  of  the  partnership,  as  alleged  in  the 
first  paragraph  of  the  petition,  were,  that  the  defendant 
English  should  be  at  all  the  expense  of  carrying  on  said 
business  and  pay  all  the  said  expenses  out  of  his  share 
of  the  profits,  to* wit,  one  half,  and  that  one-half  of  the 
gross  profits  of  the  business  should  be  credited  to  plaintiff 
Milligan  at  the  end  of  each  year. 

English  filed  his  answer  to  this  petition ;  Fir^,  denying 
all  the  all^ations  thereof  except  such  as  were  expressly 
admitted;  Secondj  admitting  the  formation  of  the  part- 
nership as  stated  in  the  first  paragraph  of  the  petition  of 
the  plaintiff,  but  alleging  that  the  contract  of  partnership 
was  modified  on  the  1st  day  of  March,  1888,  so  that  all 
earnings  made  by  the  partnership  profits  due,  and  accru- 
ing to  defendant  and  reinvested  in  the  partnership  busi- 
ness by  him,  were  to  inure  to  his  exclusive  benefit,  and 
that  plaintiff  should  have  no  right  to  participate  therein 
daring  the  existence  of  the  partnership;  that  the  modifi- 
cation was  assented  to,  acted  upon,  and  fully  ratified,  and 
became  a  part  of  the  original  article  of  the  partnership; 
that  the  partnership  fund  was  reduced  to  $22,157.54,  of 
which  sum  the  parties  respectively  were  to  contribute  one- 
half,  and  in  addition  to  the  share  of  the  partnership  fund 
which  be^  the  defendant,  was  to  receive,  he  was  to  devote  his 
whole  time  to  the  care  and  control  of  the  business,  and  as 
compensation  for  his  personal  services,  was  to  receive  the 
sum  of  $75.00  per  month,  to  be  paid  him  by  the  firm ; 
that  plaintiff  Milligan  should  withdraw  from  the  capi- 
tal invested  in  the  partnership  business  at  that  time  such 
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sum  as  exoeeded  the  amount  that  plaintiff  was  bound  to 
contribute  to  the  business  under  the  modification;  but  that 
the  withdrawal  was  to  be  at  such  time  and  for  such  amounts 
as  not  to  endanger  the  financial  standing  of  the  firm ;  that 
all  sums  paid  over  between  the  first  day  of  January  and 
the  first  day  of  June,  1886,  on  such  excess,  were  to  draw 
interest  at  the  rate  of  ten  per  cent  per  annum  from  Janu- 
ary, 1887;  interest  to  be  paid  by  Milligan  and  Company 
to  Milligan,  and  that  all  sums  remaining  due  and  unpaid 
from  and  after  June  1, 1886,  were  to  yield  to  Milligan  the 
same  percentage  as  his  half  interest  in  the  partnership  bus- 
iness ;  that  the  copartnership  relation  as  then  existing 
and  as  modified  was  continued  until  about  the  16th  day  of 
May,  1887,  plaintiff  at  all  times  assenting  to,  knowing 
of,  and  ratifying  the  partnership  as  modified,  and  that  on 
that  date  the  partnership  was  dissolved  ;  that  on  that  date 
plaintiff  Milligan  submitted  a  written  proposition  for  a 
dissolution  and  settlement  of  the  business,  which  is  set  out 
in  full  in  the  answer,  and  will  be  hereafter  noticed  but  need 
not  be  now  copied;  that  defendant  English  accepted  the 
proposition  so  made  by  plaintiff  and  the  partnership  affairs 
were  settled ;  the  plaintiff  Milligan  had  taken  possession 
and  exclusive  control  of  the  elevator  building,  and  also 
of  the  Woodruff  house  and  lot,  and  had  used  both  for  his 
exclusive  use  and  benefit  and  in  his  own  name  since  that 
time ;  that  in  pursuance  of  the  agreement  defendant  took 
possession  of  the  business  at  Winside,  also  the  brick  store 
building  referred  to;  that  defendant  had  tendered  the 
plaintiff  proper  conveyances  for  the  property  received  and 
occupied  by  him,  and  also  the  notes  and  accounts  of  the 
firm  of  J.  O.  Milligan  &  Company ;  that  there  had  been 
paid  to  the  plaintiff  in  the  elevator  building,  the  Woodruff 
house,  grain  and  contracts  for  grain,  and  corn  cribs,  the 
sum  of  $11,548.62,  they  having  been  previously  purchased 
of  the  plaintiff  by  the  defendant,  and  were  applied  on  the 
payment  of  $29,000;  that  at  the  time  of  the  contract  the 
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liabilities  of  the  firm  were  aboat  $16,000,  and  that  the  ac- 
ooants  and  bills  receivable  of  the  firm  aggregated  about 
130,000;  that  since  that  time  defendant  had  collected 
about  $10,500  of  the  same,  which  had  been  applied  to 
the  payment  of  the  liabilities  of  the  firm ;  and  at  the  request 
of  plaintiff,  defendant  had  made  statements  to  the  man 
Russell  in  charge  of  the  elevator  of  the  amount  collected 
and  paid  out. 

The  reply  consisted  of  a  general  denial  of  all  new  mat- 
ter alleged  in  the  answer. 

When  the  causes  came  on  for  trial  in  the  district  court 
they  were  consolidated,  so  far  as  the  trial  was  concerned, 
and  tried  as  one  case;  but  different  findings  were  made  by 
the  court  in  each  case.  In  the  suit  of  English  against  Mil- 
ligan,  the  court  found  that  the  plaintiff  was  entitled  to  the 
specific  performance  of  the  contract  set  out -in  his  petition; 
that  lots  7,  8,  9,  10,  11,  and  14,  in  block  20,  in  the  town 
of  Wayne  were,  at  the  time  of  the  commencement  of  the 
suit,  partnership  property,  and  that  the  plaintiff,  as  one  of 
the  partners,  was  in  possession  of  said  property  at  the  time 
the  mortage  was  given  to  Grardenier,  and  that  the  said 
mortgage  was  void  and  of  no  effect.  A  decree  was  entered 
in  the  usual  form,  requiring  the  execution  of  the  contract 
on  the  part  of  Milligan  and  setting  aside  the  mortgage  ex- 
ecuted by  Milligan  and  wife  to  Grardenier.  In  the  case  of 
Milligan  against  English  there  was  a  general  finding  in 
favor  of  the  defendant  and  a  decree  that  the  action  be  dis- 
missed. From  these  two  decrees  Milligan  appeals  to  this 
court  and  presents  the  cases  as  one,  and  they  are  so  treated 
in  the  arguments  and  briefs. 

No  appearance  was  made  in  the  district  court  by  Grar- 
denier. 

The  evidenoe  submitted  upon  the  trial  was  conflicting  in 
a  high  degree  upon  every  material  point  in  the  case;  and 
it  would  be  impossible  for  us  to  separate  the  true  from  the 
Qntrue,  or  to  say  which  of  the  witnesses  testified  truthfully 
and  which  fieilsely. 
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The  proposition  of  sale  made  bv  Milligan  was  in  writ- 
ing, and  as  follows : 

"April  28th,  1887. 

"  I  propose  to  sell  and  deed  the  lots  on  north  side  of  track, 
used  for  lumber,  lots  on  south  side  of  track  not  included, 
and  my  interest  in  the  business  at  Wayne,  for  twenty-nine 
thousand  dollars,  I  agreeing  to  take  the  elevator  at  five 
thousand  dollars,  and  the  property  known  as  the  Woodruff 
house  in  Wayne,  for  eleven  hundred  dollars  as  part  pay- 
ment on  the  twenty-nine  thousand  dollars.  I  am  to  have 
all  the  profits  on  the  elevator  business  from  January  1, 
1887,  and  to  have  the  interest  on  all  notes  and  accounts 
from  February  1.  I  am  to  take  the  notes  and  accounts 
due  the  company,  all  over  and  above  the  liabilities  of  said 
company,  as  part  pay,  with  this  condition :  Paul  English 
is  to  collect  them  free  of  any  charge,  and  any  notes  or  ac- 
counts that  we  lose,  he,  Paul  English,  is  to  lose  half, 
together  with  the  interest  that  would  be  due  on  the  same; 
balance  due  me  after  taking  out  the  items  mentioned  above 
to  be  paid  in  cash,  or  if  any  time  beyond  May  1,  1887,  is 
given,  to  dmw  ten  per  cent  until  paid. 

"J.  O.  Milligan.'* 

It  is  shown  by  unquestioned  proof  that  tlie  parties  were 
not  satisfied  with  their  business  relations,  and  that  each 
desired  to  be  relieved  from  the  partnership.  Milligan 
resided  at  Scribner,  English  at  Wayne.  The  corres- 
pondence and  proof  of  conversation  show  the  fact  of 
the  existing  dissatisfaction.  The  testimony  of  English,  is 
in  substance,  that  he  represented  to  Milligan  that  if  he  could 
find  a  purchaser  for  all  or  any  part  of  the  business  he 
would  try  to  purchase  from  Milligan ;  that  he  was  about 
selling  the  lumber  and  implement  business  to  Conner  and 
Philleo;  and  by  the  agreement  on  the  part  of  Milligan  to 
retain  the  grain  elevator  and  the  Woodruff  house,  he  was 
then  able  to  make  the  purchase;  that  he  at  all  times, 
talked  with  Milligan  of  the  probability  of  the  purchase  by 
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himself,  and  with  that  understanding  between  them,  the 
written  proposition  was  given  ;  that  the  contract  was  sub- 
sequently consummated,  and  tlie  possession  of  tlie  Woodruff 
house  and  elevator  taken  by  Milligan,  and  of  the  other 
property  by  himself,  with  the  full  consent  of  both.  This 
finds  some  support  in  letters  written  by  Milligan,  in  which 
the  subject  of  leasing  the  elevator  proj^erty  to  English  is 
referred  to  in  such  a  way  as  to  indicate  ownership  on  his 
part.  The  questions  of  fact  must  be  taken  as  settled  by 
the  district  court,  and  that  part  of  the  case  cannot  be 
molested.  This  also  must  dispose  of  the  contention  of 
Milligan  that  the  contract  in  itself  is  insufficient  to  sustain 
a  decree  for  specific  performance.  The  case  cannot  be  dis- 
posed of  upon  the  language  of  the  contract  alone.  If  it 
were  true  (as  the  court  must  have  found)  that  the  parties 
uader  its  provisions  went  so  far  as  to  strike  the  balance, 
asoertain  the  condition  of  the  accounts,  exchanging  posses- 
sion of  real  property,  and  thus  ratifying  the  written  con- 
tract and  executing  its  provisions,  it  would  be  too  late  to 
question  it  upon  the  ground  that  no  purchaser  was  named, 
and  that  by  its  terms  no  one  was  designated  as  the  buyer, 
or  who  could  take  under  it. 

But  it  is  claimed  that  the  contract  was  obtained  by  a  sup- 
preseioD  of  fact  as  to  the  assets  and  liabilities  of  the  firm. 
This  is  denied  by  English  in  his  testimony,  and  there  was 
some  proof  submitted  by  which  the  court  could  find  that 
Milligan  did  not  refuse  to  deliver  the  conveyances  which 
he  had  signed  until  long  after  he  had  full  opportunity  to 
examine  the  books  of  the  firm,  and  perhaps  did  know  its 
exact  financial  condition. 

But  we  are  unable  to  find  from  the  record  any  proof  as 
to  the  exact  amount  of  the  liabilities  of  the  firm,  or  how 
much  the  collectable  notes  and  accounts  are.  This  would 
be  necessary  in  order  to  carry  out  the  terms  of  the  (con- 
tract, for  by  it  the  residue  of  the  $29,000,  after  deducting 
the  price  of  the  elevator  and  Woodruff*  property,  and  tlie 
22 
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amount  which  could  be  realized  by  collections,  was  to  be 
paid  in  money. 

While  English  may  insist  upon  a  full  execution  of  the 
agreement  by  Milligan,  he  must  as  fully  comply  on  his 
part.     To  this  end  it  is  necessary  that  he  deposit  in  court, 
for  the  use  of  Milligan,  all  deeds  and  transfers  to  be  made 
by  him,  make  a  complete  exhibit  of  the  financial  condition 
of  the  firm  at  Wayne,  collect  the  collectible  accounts  and 
pay  over  the  money  collected,  and  when  this  is  done,  he 
cannot  yet  hope  to  have  a  complete  specific  performance 
until  he  has  paid  the  money  to  be  paid  to  Milligan  by  him. 
The  decree  in  the  case  of  Milligan  against  English  will 
be  affirmed,  and  that  in  the  case  of  English  against  Milli- 
gan will  be  set  aside  and  the  cause  remanded  to  the  district 
court  with  directions  to  retain  it  until  all  the  conditions  to 
be  performed  on  the  part  of  English  are  complied  with 
aqd  the  purchase  price  paid  according  to  the  terms  of  the 
agreement ;  and,  when  this  is  done,  to  enter  the  order  and 
decree  necessary  for  its  final  disposition,  fixing  a  reason- 
able time  within  which  such  conditions  are  to  be  performed 
and  payments  made. 

Judgment  acoobdingly. 

The  other  Judges  concur. 


£Fannie  C.  Stevenson,  executor,  etc.,  v.  E.  K.  Val- 
entine, ADMINISTRATOR,  ETC. 

[FiLSD  Sbptbmbsb  17, 1889.] 

1.  ConTeraion.  ''A  peiaon  who  aids  in  the  conTenioii  of  posonal 
property  is  responsible  to  the  owner  for  its  Talne."  MeC&rmick 
«.  £SC0Miisoti,  13Neb.,70. 

9.  Agent :  Admikistbatob  de  son  tost.  When  an  mttomej  at 
law  or  other  person  acting  as  agent  for  another,  known  to  him 
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to  be  without  aathoritj  or  iii;bt,  takes  poeseasion  of  the  personal 
property  of  a  deceased  person  aod  converta  it  into  money  with- 
ont  administration,  he  will  be  liable  to  the  lawfal  administrator 
for  the  value  of  the  property  so  converted  and  apppropriated, 
without  reference  to  whether  he  accounts  to  the  person  for  whom 
%e  acts  or  not. 

3.  The  Bvidenoe  examined,  and  held  competent  and  sufficient  to 
support  the  findings  of  the  court  as  set  out  in  the  opinion. 

Error  to  the  district  court  for  Cuming  county.  Tried 
below  before  Powers,  J. 

M.  MoLaughliUy  for  plaintiff  in  error : 

There  is  no  proof  that  R.  F.  Stevenson  acted  with 
knowledge^  and  in  this  respect  the  case  differs  from  Peoh- 
inbaughv.  Quilling  12  Neb.,  586,  and  MoComUok  v,  Ste- 
vensofij  13  Id.,  70.  The  witness  Angeline  Bromley  is  dis- 
qualified by  sea  329  of  the  Code.  A  degree  of  interest 
no  greater  has  frequently  been  held  sufficient  to  exclude* 
{Ransom  o.  SchmeUij  13  Neb.,  73  :  Wamsley  v.  Crook,  3  Id., 
344;  1  Green.  Ev.,  386-430;  McCartney  v.  Spencer,  26 
Eas.,  65 ;  Heydricl^s  appeal,  1  Atl.  Rep.,  31 ;  Smith  «• 
James,  34  N.  W.  Rep.,  309;  WiUKaus  v.  Sohaek,  11  N.  E. 
Rep.,  649;  Oonklin  v.  Snider,  9  Id.,  880;  Forgerson  v. 
Smith,  3  Id.,  869;  /vers  v.  Ivers,  61  la.,  721.)  The  testi- 
mony of  witness  Fetter  was  inadmissible  to  prove  value. 
(1  Sutherland  on  Damages,  795,  802.) 

E.  K.  Valentine,  for  defendant  in  error: 

One  who  meddles  with  personal  property  not  his  own, 
even  by  command  of  a  principal,  is  liable  for  injury  to 
third  parties  as  if  no  command  had  been  given.  (  Wright 
V.  Eaton,  7  Wis.,  596;  Richardson  v.  Kimball,  28  Me., 
463;  Ebnore  v.  Brooks,  6  Heisk.  (Tenn.),  45 ;  Ford  v.  Witt-^ 
uiiiw,24N.T.,  359;  Bumap  v.  Marsh,  13  111.,  535;  Per- 
minter  v.  Kelley,  18  Ala.,  716;  Oaines  v.  Briggs,  4  Eng. 
(Ark.),  46  ;  Josseyln  v.  MeAUister,  22  Mich.,  300;   TTiorp 
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V.  Barling,  11  Johns.,  285 ;  SpraijlUs  v.  Hawley,  30  N.  Y., 
441.)  The  remedy  provided  by  sec.  185,  eh.  28,  Com  p. 
Stats.,  is  not  exclusive.  {Johns  v,  Nolting,  29  Cal.,  507 ; 
Choley  i?.  Brown,  30  la.,  470.)  One  not  an  executor  nor 
administrator,  by  meddling  with  the  goods  of  decedent,  or 
otherwise  personating  the  executor,  becomes  an  executor  de 
son  toii.  (Schouler,  Ex'rs.  and  Adm'rs.,  sec.  190 ;  Herrick 
&  Doxsee's  Probate  Law,  423-4;  Foster  v.  Nowlin,  4  Mo., 
18;  Graves  t?,  Poage,  17  Id.,  91;  Magner  v.  Ryan,  19  Id., 
196 ;  Blake  v.  Hawkins,  98  U.  S.,  315.)  If  R.  F.  Ste- 
venson, in  his  lifetime,  was  liable  as  an  executor  de  son  tort. 
his  estate  is  now  liable.  (Swift  v.  Martin,  2  \yest.  Rep, 
(Mo.),  146.)  A  meddler  with  a  decedent's  goods  is  es- 
topped to  deny  his  executorship.  (Hilliard  on  Torts,  329.) 
He  must  account  to  the  legal  representative  for  all  property 
coming  into  his  hands  {Crispin  v.  Winkleman,  57  la.,  523); 
has  all  the  liabilities  but  none  of  the  privileges  of  an  ad- 
ministrator. {Johns  V,  Wooling,  29  Cal.,  507.)  The  testi- 
mony of  witness  Bromley  was  competent  and  coiToborated. 
Only  a  direct  legal  interest  can  exclude.  (1  Green.  Ev.,  sec. 
389;  Evans  v.  Eaton,  7  Wheat.  [U.  S.],  356.)  Declara- 
tions of  an  intestate,  against  interest,  are  admissible  in 
suit  against  his  administrator.  {Lide  v.  IJde,  32  Ala.,  449; 
1  Green.  Ev.,  147,  153,  171,  172, 189.) 

Reese,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of  Cum- 
ing county. 

It  was  alleged  in  the  petition  that  defendant  in  error 
was  the  duly  appointed  and  qualified  administrator  of  the 
estate  of  B.  M.  Gray,  late  of  Cuming  county,  deceased,  and 
that  said  Gray,  at  the  time  of  his  death,  was  possessed  of 
personal  property  of  the  value  of  $4,284.40,  the  property 
bang  described  as  one  drug  store  of  the  value  of  $2,400; 
one  horse,  phaeton,  and  harness  of  the  value  of  |130;  one 
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guii  of  the  value  of  $35 ;  cash  on  hand  of  the  value  of 
$1^156,  and  books  of  account  of  the  value  of  $563.40;  and 
that  soon  after  the  death  of  said  Gay,  one  R.  F.  Stevenson 
obtained  possession  of  said  goods,  chattels,  money,  and  book 
aooounts,  and  unlawfully  converted  the  same  to  his  own 
use,  to  the  damage  of  plaintiif  in  the  sum  named  ;  that  af- 
terwards, on  the  9th  day  of  March,  1885,  the  said  R.  F. 
Stevenson  died  testate,  and  by  his  will  left  plaintiif  in  error 
as  his  executrix,  who  duly  qualified  and  entered  ujx)n  the 
duties  of  said  office ;  that  the  claims  named  in  the  petition 
had  been  duly  filed  in  the  county  court  of  Cuming  county 
against  the  estate  of  said  Stevenson,  and  had  been  re- 
jected by  said  court,  from  which  plaintiff  in  error  had 
duly  appealed.  There  was  a  prayer  for  judgment  for 
the  sum  of  $4,265.91,  and  interest  thereon  from  July  1, 
1883. 

The  answer  of  plaintiff  in  error  consisted  of  a  general 
denial. 

The  cause  was  tried  to  the  court  without  the  interven- 
tion of  a  jury,  and  the  trial  resulted  in  the  following  find- 
ings and  judgment : 

"Now  on  this  25th  day  of  January,  1888,  this  cause 
comes  on  for  decision,  the  same  having  been  heretofore 
tried,  argued,  and  taken  under  advisement,  and  the  (*onrt, 
after  hearing  all  the  evidence,  and  arguments  of  eoinisel, 
and  being  fully  advised  in  the  premises,  finds* upon  the 
issue  joined,  and  evidence  as  follows : 

'^FlraL  That  the  said  B.  M.  Gay  died  intestate  in  Cum- 
ing county,  Nebraska,  on  or  al)out  the  20tli  day  of  June, 
1883,  leaving  an  estate  therein  consisting  of  real  and  per- 
sonal property,  and  also  left  surviving  him  a  widow  and 
three  children  living  in  the  state  of  Connecticut,  who  were 
entitled  to  said  property  as  the  heirs  of  said  Gay. 

"  Second,  That  in  about  the  month  of  July,  1883,  the 
said  R.  F.  Stevenson  was  the  attorney  for  one  Augustine 
Bromley,   who  claimed  the   property   as  her  own,   took 
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possession  of^  sold  and  converted  certain  of  the  property 
of  said  estate  of  the  value  of  $4,055. 

"Third.  That  said  Stevenson  was  an  attorney  at  law, 
and  the  only  relation  he  sustained  to  said  proj>erty,  was 
that  of  attorney  for  said  Bromley,  to  whom  he  accounted 
for  the  same. 

"Fourth,  That  the  time  he  so  acted  for  said  Bromley, 
the  said  Stevenson  was  advised  of  the  fact  that  said 
Gay  left  surviving  him  the  widow  nnd  children  as  afore- 
said, and  that  they  were  entitled  to  the  property  of  said 
estate. 

"Fifth.  That  the  said  Valentine  is  the  duly  appointed 
and  acting  administrator  of  the  estate  of  said  Gray,  and 
that  Fannie  C.  Stevenson  is  the  executrix  of  the  estate  of 
said  Stevenson. 

''And  as  a  conclusion  of  law,  that  the  acts  of  said  Steven- 
son in  taking  possession  of,  and  selling  said  property,  made 
him  a  wrong  doer,  and  liable  for  the  conversion  of  said 
property  to  the  estate  of  Gray. 

^^And  that  the  plaintiff  is  entitled  to  recover  from  de- 
fendant the  sum  of  $4,055,  together  with  interest  from 
August,  1883,  at  the  rate  of  seven  per  cent  per  annum. 

"  Whereupon  defendant  submitted  a  motion  for  a  new 
trial  herein,  which  was  by  the  court  overruled,  to  which 
ruling  of  the  court  defendant  then  and  there  duly  excepted, 
and  forty  days  given  said  defendant  to  prepare  bill  of  ex- 
ceptions. 

"  It  is  therefore  considered,  ordered,  and  adjudged  that 
the  plaintiff  have  and  recover  of  the  defendant  the  said 
sum  of  $5,816.53  damages  so  as  aforesaid  found  due,  to 
draw  interest  from  this  date.  And  plaintiff  recover  his 
costs,  taxed  at  $ ." 

A  number  of  errors  are  assigned,  which  will  be  noticed 
in  the  order  in  which  they  are  pi'esented  in  the  brief  of 
plaintiff  in  errorr 

It  is  insisted  that  the  evidence  is  insufficient  to  sustain 
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the  findings.  This  contentiou  is  in  the  main  based  upon 
the  fact  that  the  principal  witness  who  testified  to  the  ma- 
terial &ct8  was  the  woman  Bromley,  with  whom  Gay  unlaw- 
fully lived  and  cohabited  for  a  number  of  years  in  West 
Pointy  and  that  her  character  is  such  that  the  estate  repre- 
sented by  plaintiff^  in  error  should  not  be  invaded  upon 
her  evidence.  It  must  be  conceded  that  if  the  testimony 
of  tbia  witness  stood  alone,  unsupported  by  other  evidence 
and  circumstances,  it  could  scarcely  be  deemed  suiScient  to 
sustain  the  case  of  defendant  in  error.  But  there  is  not 
only  sufficient  corroboration,  but  from  the  testimony  of 
substantially  all  the  witnesses,  it  is  certain  that  after  the 
death  of  Gay,  plaintifi^'s  testator,  with  full  knowledge  that 
the  woman  Bromley  was  not  entitled  to  any  part  of  the 
estate  by  reason  of  any  marital  relation  existing  betwcf^n 
her  and  Gray,  sold  the  property  and  collected  the  money 
and  paid  the  same  to  her  as  well  as  the  money  on  hand  at 
the  time  of  Gay's  death.  There  is  no  suspicion  but  that 
he  acted  in  the  best  of  faith  toward  his  client,  and  that  he 
paid  over  to  her  all  he  received,  less  his  reasonable  fees  and 
charges.  But  that  could  not  exonerate  him  if  he  acted 
with  full  knowledge  of  the  rights  of  the  representative  of 
the  estate  of  the  deceased  Gay — ^and  of  the  absence  of  right 
on  the  part  of  his  client. 

It  was  shown  by  a  number  of  witnesses  on  the  part  of 
defendant  in  error,  that  soon  after  Gray's  death  plaintiff's 
testator  took  possession  of  the  store,  took  the  money  from 
the  safe,  and  has  not  accounted  for  it  to  the  estate,  also  that 
he  sold  the  store  and  the  other  property  and  converted  them 
into  money,  and  that  he  has  not  accounted  for  any  of  the 
proceeds.  The  witness  Gibbert  also  testified  to  the  fact 
of  his  accompanying  the  woman  Bromley  to  the  state  of 
Connecticut  at  the  request  of  plaintiff's  testator,  and  re- 
ceiving from  her  the  sum  of  $700  which  he  returned  to 
Mr.  Stevenson. 

None  of  these  witnesses  had  any  direct  legal  interest  in 
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the  result  of  the  action,  and  could  not  be  excluded  under 
the  provisions  of  section  329  of  the  Civil  Code. 

Under  the  usually  adopted  principle  of  law,  that  he  who 
intermeddles  with  personal  property  which  is  not  his  own, 
must  see  to  it  that  he  is  protected  by  the  authority  of  one 
who  is  the  owner  or  has  authority  to  act,  or  that  he  will 
be  himself  liable;  and  that  if  he  do  an  unlawful  act,  even 
by  the  command  of  another  acting  as  principal  and  without 
right,  a  liability  will  attach  (See  Peckinbdugh  v.  Quillin, 
12  Neb.,  586);  we  are  convinced  that  a  right  of  action  is 
shown  as  against  Mr.  Stevenson  and  in  favor  of  Gray  at 
the  time  of  the  conversion  of  the  property.  And  had  it 
not  been  for  the  death  of  Mr.  Stevenson  we  are  unable  to 
see  why  he  could  not  have  been  cited  to  appear  before  the 
county  court  under  the  provisions  of  Sec.  203  of  chapter 
23  of  the  Compiled  Statutes,  as  having  "  disposed  of  money, 
goods,  and  chattels  oi*  the  deceased,''  and  the  fact  that  in  so 
doing  he  acted  for  another  known  to  be  without  authority 
would  probably  afford  no  justification  for  his  act.  Finding 
no  error  in  the  judgment  of  the  district  court,  it  is  affirmed.* 


Judgment  affirmed. 


The  other  Judges  concur. 


Olds  Wagon  Company  v.  D.  M.  Benedict. 

[Filed  September  17,  1889.] 

The  former  decision  in  thh  caae,  reported  in  25  Neb.,  at  page  372, 
adhered  to. 

Reese,  Ch.  J.,  dissenting. 

Kehearinc;  of  the  case  reported  in  25  Neb.,  372. 

*  Upon  the  application  of  plaintiff  in  error  the  cause  was  s^UKse- 
quent.y  remanded  to  the  district  ooort  for  an  aocoanttng. 
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Atkinson  &  Doty,  for  plaintiff  in  error. 
W.  S.  MorlaUj  for  defendant  in  error. 
Reese,  Ch.  J. 

This  cause  was  decided  at  the  January,  1889,  term  of 
this  court,  and  is  reported  in  25  Neb.,  page  372.  A  mo- 
tion for  a  rehearing  was  subsequently  filed,  and  sustained, 
and  the  cause  has  been  resubmitted  on  oral  and  printed  ar- 
guments. 

It  is  contended  by  defendant  in  error :  First,  That  even 
were  it  true  that  the  district  court  erred  in  the  order  of 
hearing  argument  by  giving  defendant  the  opening  and 
closing,  yet  such  error  would  be  without  prejudice,  and 
hence  no  ground  for  reversal ;  and  Secondy  That  defendant 
Ijeiug  the  moving  party  in  his  effort  to  have  the  attach- 
ment discharged,  he  was  entitled  to  the  opening  and  closing, 
and  that  the  decision  of  the  district  court  was  correct. 

These  questions  have  been  ably  discussed  in  the  briefs 
and  arguments  of  counsel,  but  the  time  at  our  disposal  will 
not  permit,  nor  does  the  case  seem  to  require,  a  review  of 
the  cases  cited. 

While  it  is  the  opinion  of  the  writer  that  the  law  upon 
both  points  is  with  defendant  in  error,  yet  this  view  is  not 
entertained  by  the  majority  of  the  court,  and  the  former 
decision  will  be  adhered  to,  by  which  the  rule  is  estab- 
lished in  this  court,  that  where  a  motion  to  discharge  an 
attachment  is  based  upon  affidavits  to  be  used  as  evidence, 
the  allegations  of  fact  in  the  affidavit  for  the  attachmeut 
being  denied,  the  burden  is  on  the  party  holding  the  affirm- 
ative, which  would  be  the  plaintiff  in  the  action,  and 
therefore  he  should  be  permitted  to  have  the  opening  and 
closing,  both  in  the  order  of  proof  and  argument. 

Reversed  and  remanded. 


27    346 
81    418 
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Richard  D.  Bookeb  et  aim  v.  Philip  Puyeab 

[Filed  Septrmbbb  17,  1889.] 

1.  The  Petition  held  to  state  a  caoae  of  action  againat  oaoh  of  the 

defeodanta. 

2.  The  Evidence  oonaidered,  and  held,  that  upon  it,  and  under  the 

law  of  the  caae,  the  verdict  and  judgment  must  be  upheld. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Norval,  J. 

Scott  it  Oilbert,  and  Breekenridge  &  Breckenridge^  for 
plaintiffs  in  error  Allen  Brothers : 

The  petition  is  insufficient,  and  the  verdict  contrary  to 
law.  Something  must  be  done  which  would  give  the  right 
of  action  independent  of  the  conspiracy,  to  make  the  latter 
the  subject  of  a  civil  action.  (Cooley  on  Torts,  126,  and 
cases  cited ;  Bailey,  Onus  Probandi,  49.)  And  the  plaint- 
iff must  show  actual  damage  as  a  result  thereof.  {Kimball 
V.  Harman,  34  Md.,  407;  6  Am.  Rep.,  340.) 

France  A  Harlan,  for  defendants  in  error: 

The  petition  states  the  essential  elements  of  a  cause  of 
action  as  required  by  the  Code.  (Neudecker  v.  Kohlberg, 
81  N.  Y.,  296;  Moore  v.  Tracy,  7  Wend.,  229.)  Con- 
spiracy may  be  inferred  from  circumstances.  (Jones  v. 
Baker,  7  Coweu,  445  ;  Forsyth  ».  Edminston,  11  How.  Pr., 
408.)  The  foundation  of  the  action  is  the  damage  done, 
not  the  conspiracy.  {Plaice  v.  Minster,  65  N.  Y.,  89,  95,  97; 
Hulchins  v.  Ilutchins,  7  Hill  [N.  Y.],  104 ;  Cooley  on  Torts, 
126  and  cases  cited.)  The  act  of  one  conspirator  is  the  act 
of  all.  {Hamilton  V.  Smiih,  39  Mich.,  223;  Beebe  v.  Knapp, 
28  Id.,  53,  66.)  Participation  in  a  conspiracy  may  be 
only  as  to  plan,  etc.,  and  all  are  participators,  if  the  act  is 
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in  their  interest  (Cooley  on  Torts,  127.)  The  only  feasi- 
ble mode  of  proof  is  to  show  such  concert  of  action  as 
would  imply  a  common  arrangement.  {Dayton  v.  Monroe, 
47  Mich.,  193);  and  the  evidence  required  is  necessarily 
circumstantial  (3  Green.  Ev.^  sea  93,  p.  96). 

Cobb,  J. 

This  action  is  brought  on  error  from  the  district  court 
of  York  county. 

Philip  Puyear,  the  plaintiff  below,  brought  his  action 
for  conspiracy  against  John  W.  Hinckley,  Richard  D. 
Booker,  and  Arthur  A.  Allen  and  Edgar  H.  Allen,  partners 
in  trade  as  Allen  Bros.,  doing  business  at  Omaha,  alleging 
that  on  January  1,  1887,  and  prior  thereto,  the  defendant 
Booker  and  the  plaintiff  were  partners  in  the  retail  grocery 
business  at  York,  doing  a  prosperous  business,  in  which 
plaintiff  had  invested  |1,000,  and  the  good-will  of  the 
business  was  valued  at  |500;  that  on  said  day  the  defend- 
ants unlawfully  entered  into  a  conspiracy  to  break  up  his 
said  business  and  defraud  the  plaintiff  of  his  money  in- 
vested, and  of  the  good-will  of  the  business,  in  pursuance 
of  which  they  agreed  together  that  Booker  should  buy  of 
plaintiff  a  one-half  interest  in  said  business  under  the  pre- 
tense of  a  fair  and  bona  fide  purchase,  but  intending  not  to 
pay  for  the  same,  and  that  the  half  interest  should  be  de- 
livered to  Booker  before  payment,  and  that  he  should  then 
declare  himself  insolvent,  dispose  of  his  property,  and  re- 
fuse to  pay  any  of  the  indebtedness  of  the  business,  and 
inform  Allen  Bros.,  to  whom  the  business  of  plaintiff  and 
Booker  owed  $267  for  groceries,  that  they  should  come 
and  superinduce  plaintiff  to  give  a  bill  of  sale  to  them  of 
his  half  interest  in  said  business,  and  that  at  the  time  of 
making  and  securing  the  bill  of  sale  the  defendant  Hinck- 
ley should  come  forward  and  claim  that  he  owne<l  a  half 
interest  in  the  grocery  business  which  he  had  purchased  of 
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Booker;  and  to  induce  plaintifiP  to  make  the  bill  of  sale  to 
Allen  Brothers  that  they  should  falsely  promise  the  plaint- 
iff and  agree  to  take  out  of  said  business  only  groceries 
sufficient^  at  the  market  price,  to  pay  them  their  debt  of 
S267,  and  turn  over  the  balance  to  plaintiff,  and  to  furnish 
plaintiff  sufficient  groceries,  in  addition  thereto,  to  carry  on 
a  grocery  business  at  the  place  and  in  the  building  in  which 
the  business  was  then  situate ;  and  that  they  should  falsely 
represent  to  the  plaintiff  that  if  he  would  sign  such  bill 
of  sale  Hinckley  would  also  sign  it;  and  that  they  should 
further  represent  that  said  business  should  be  turned  back 
to  plaintiff  in  a  few  hours  after  the  bill  of  sale  should  be 
given  to  them,  and  that  the  plaintiff,  in  the  interval,  should 
stand  on  the  sidewalk  in  front  of  his  store  and  tell  his  cus- 
tomers that  his  business  would  be  opened  up  in  a  short 
time  and  he  would  go  on  with  the  business,  and  that  Allen 
Brothers  should  put  upon  the  store  door  the  notice :  '^  In- 
voicing;  will  be  open  soon ;"  and  that  they  should,  after 
obtaining  such  bill  of  sale  and  possession  of  the  groceries 
and  store  room,  sell  or  pretend  to  sell  all  of  the  groceries 
for  sufficient  only  to  pay  said  indebtedness  to  them  — $267 
— and  costs  and  expenses  of  sale;  that  Booker  and  Hinck- 
ley should  thus  come  into  the  possession,  and  thus  become 
the  owners  of  said  groceries^  although^  in  fact,  the  same, 
and  the  good-will,  were  of  the  value  of  $1,500 ;  and  that 
each  of  said  representations,  promises,  and  agreements  was 
fraudulent  and  false. 

That,  in  pursuance  of  said  conspiracy^  the  defendant 
Booker,  on  the  29th  of  December,  1886,  under  pretence  of 
a  bona  fide  purchase^  obtained  from  plaintiff  the  one-half 
interest  of  said  grocery  business,  and  took  possession  of  it, 
aud  declared  himself  insolvent^  disposed  of  all  his  property, 
refused  to  pay  any  indebtedness  of  the  grocery  business,  and 
so  informed  Allen  Brothers,  who  then  came  and  promised 
and  superinduced  the  plaintiff  to  give  them  a  bill  of  sale 
of  his  half  interest  in  the  grocery  business,  and  to  induce 
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plaintiff  to  make  such  bill  of  sale  they  falsely  and  fraudu- 
lently agreed  to  take  out  of  said  business^  groceries  suf- 
ficient to  pay  their  debt  of  $267,  and  no  more,  and  to  turn  the 
balanoe  back  to  plaintiff,  and  to  furnish  him  sufficient 
groceries  to  carry  on  a  business  \it  the  place,  and  in  the 
bnilding  at  which  the  same  then  were;  and  that  Hinckley 
would  also  sign  the  bill  of  sale,  and  that  the  grocery  busi- 
ness should  be  turned  back  to  plaintiff  within  a  few  hout*s 
after  signiijg  the  bill  of  sale;  and  the  plaintiff  stood  in 
front  of  the  store  building,  in  which  the  business  had  been 
carried  on,  and  told  his  customers  that  his  business  would 
be  opened  up  in  a  short  time  and  be  carried  on  in  his  own 
name;  and  Allen  Brothers  put  on  the  door  of  the  store 
building  the  words,  "Invoicing;  will  be  open  soon."  And 
after  getting  possession  of  the  groceries  and  the  store  room, 
Allen  Brothers  sold  and  disposed  of,  or  pretended  to  sell 
and  dispose  of,  all  of  said  groceries,  and  Booker  and  Hinck- 
ley became  or  pretended  to  become  the  owners  thereof,  and 
thus  the  defendants,  by  fraud  and  oonspimcy,  defrauded  the 
plaintiff  of  all  of  his  groceries,  and  the  business,  and  of 
the  money  the  plaintiff  had  then  invested,  and  his  good- 
will therein,  valued  at  $1,500,  whereby  the  same  is  lost 
to  the  plaintiff,  to  his  damage  in  that  amount,  no  part  of 
which  has  been  paid,  wherefore  he  prays  judgment,  etc.  The 
defendants  Booker  and  Hinckley  answered  separately,  de- 
nying the  all^ations  of  the  plaintiff.  The  defendants  Alien 
answered  specially,  objecting  to  the  jurisdiction  of  the  court; 
that  the  petition  does  not  show  that  they  are  jointly  liable 
with  the  other  defendants,  or  either  of  them,  on  the  caase 
of  action  set  up;  and  that  they  are  residents  of  Dougl&<3 
county ;  that  service  on  them  was  not  made  in  York  county ; 
and  that  the  petition  which  charges  a  conspiracy  against 
them  and  the  other  defendants  does  not  state  facts  sufficient 
to  give  the  court  jurisdiction  of  the  persons  of  defendants. 
This  plea  was  argued  by  counsel  and  was  overruled  by  the 
court;  the  defendants  on  leave  answered,  generally,  deny- 
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ing  every  allegation  of  the  plaintiff.  There  was  a  trial  to 
a  jury^  with  verdict  for  the  plaintiff,  assessing  his  damages 
at  $31 1.20.  The  defendants'  motion  for  a  new  trial  having 
been  overruled,  judgment  for  the  plaintiff  was  entered  upon 
the  verdict. 

The  case  is  now  brought  to  this  court  on  numerous  ex- 
ceptions to  the  proceedings  and  judgment  of  the  court  be- 
low. The  evidence,  preserved  in  the  bill  of  exceptions,  is 
voluminous  and  conflicting.  The  testimony  of  the  plaint- 
iff, who  was  examined  as  a  witness  on  his  own  behalf,  was 
evidently  believed  by  the  jury,  and,  so  far  as  this  court  of 
review  is  concerned,  must  be  taken  as  credible  and  true  if 
not  found  to  be  inconsistent  in  itself.  From  his  testimony 
it  appears  that  in  November  and  December,  1 886,  the  plaint- 
iff was  carrying  on  a  small  grocery  business  in  the  town  of 
York.  Looking  at  his  testimony  alone,  and  without  mak- 
ing allowance  for  the  peculiar  manner  of  his  examination 
by  counsel,  it  would  appear  upon  the  first  reading  that  he 
was  in  the  business  by  himself;  but  on  examining  it  by  the 
light  of  other  testimony  it  appears,  without  discrediting 
any  of  his  statements,  that  at  the  time  he  was  in  partner- 
ship with  one  Kempton.  The  plaintiff  had  invested  in  his 
business  about  $1,000;  Kempton  had  invested  really  noth- 
ing except  his  note  to  the  plaintiff  for  $400.  On  December 
27,  1886,  the  defendant  Booker  succeeded  to  the  partner- 
ship of  Kempton,  by  purchase  from  Kempton,  or  the 
plaintiff,  or  from  both ;  the  fact  is  not  clear,  but  it  is  shown 
that  Kempton's  note  was  given  up,  and  Booker's  for  a  like 
amount  was  substituted.  The  plaintiff  testifies  that  it  was 
his  understanding  and  argument  with  Booker,  when  he 
came  into  the  business,  that  he  was  to  pay  plaintiff  this 
$400;  that  he  then  represented  to  plaintiff  that  he  had  the 
money  in  the  bank  to  pay  it,  and  that  he  was  also  to  pay 
one-half  of  the  bills  then  to  be  paid  by  the  partnership,  for 
which  he  represented  that  he  had  the  money.  On  the  next 
day  he  came  into  the  store,  and^  upon  looking  over  the  book 
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accounts,  said  that  there  was  not  as  much  on  the  books  as 
Eempton  had  represented ;  and  he  then  declared,  in  em- 
phatic and  bad  language,  that  he  would  not  put  any  money 
into  the  concern.  Plaintiff  then  talked  to  him  in  a  friendly 
manner,  telling  him  that  he  would  not  be  able  to  carry 
him,  and  that  he  would  be  obliged  to  sue  him  if  he  didn't 
pay;  Booker  replied  that  plaintiff  couldn't  make  it  out  of 
him,  and  that  he  wouldn't  pay  a  cent.  Plaintiff  then  ap- 
pealed to  F.  J.  Ferguson,  the  agent  and  travelling  man  of 
defendants  Allen,  who  lived  in  York,  and  he  said  that  he 
would  see  Booker,  and  talk  with  him,  and  see  that  the 
matter  was  fixed  up.  Fei^uson  afterwards  did  see  Booker, 
as  he  stated,  but  Booker  would  do  nothing,  and  Ferguson 
promised  to  write  to  Allen  Brothers,  at  Omaha,  and  told 
the  plaintiff  not  to  be  uneasy,  that  they  wouldn't  hurt  him ; 
that  he  would  write  for  one  of  them  to  come  up;  that  after- 
wards, on  January  19, 1887,  in  the  aft;emoou,  Booker  came 
into  the  store  and  proposed  to  plaintiff  to  buy  his  remain- 
ing half  interest  in  the  business.  The  language  of  the 
plaintiff's  testimony  is : 

''Well,  I  thought  about  it,  and  told  him  to  pay  me  $700 
cash,  and  I  would  do  it.  I  thought  it  was  better  to  get 
out  than  to  be  there  in  the  way,  and  if  he  would  pay  me  I 
would  get  out;  and  he  wanted  me  to  wait  on  him  for  the 
money;  I  told  him  I  didn't  want  to  wait,  that  I  wanted  to 
go  into  business  again  and  would  have  to  have  the  money; 
and  then  he  and  Hinckley  stepped  out  and  were  gone  a 
few  minutes  and  then  came  back,  and  it  wasn't  over  ten  or 
fifteen  minutes  before  Mr.  Allen  and  his  attorney  came  in. 
Mr.  Allen  began  to  talk  and  I  looked  over  the  account 
books  and  said  to  him,  'I  just  owe  you  two  dollars  on  your 
bills,  that  is,  back  payments;'  and  he  said  to  me,  'that  is 
just  exactly  what  you  owe  me;'  well,  I  told  him  that  I 
didn't  know,  that  Ferguson  said  he  would  send  down  for 
yon,  what  for,  I  didn't  know;  I  didn't  know  what  good  he 
conld  do  me,  and  wanted  to  know  'if  he  was  going  to  shut 
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me  up?'  He  said  no,  not  to  be  uneasy  about  what  I 
owed  him,  that  I  had  always  paid  promptly;  he  said 
not  to  be  uneasy,  that  the  trouble  would  all  be  fixed  up ; 
that  he  would  try  and  straighten  up  with  Booker  and  get 
him  out  of  there  and  have  things  running  all  right  again." 
The  witness  also  testified :  ^'  I  told  him  Booker  was  here,  and 
Mr.  Allen  stepped  down  to  talk  with  Hinckley  a  minute 
or  two,  and  came  back  and  informed  me  that '  Hinckley 
was  a  member  of  the  firm,  and  owned  half  the  store.'  I 
told  him  that  was  the  first  I  knew  of  it,  that  Hinckley 
was  a  man  that  didn't  own  anything;  that  he  had  been 
working  all  winter  for  his  board,  and  so  he  and  the  attor* 
ney  went  to  where  Hinckley  was  standing  and  talked  with 
him,  and  I  went  about  the  store  attending  to  my  business, 
and  then  went  to  supper  and  came  back,  and  Allen  sent 
for  Booker  who  came  in  and  they  spent  the  evening  talk- 
ing with  othei*s  there  at  the  other  end  of  the  store," 

Q.  Who  did  they  spend  the  evening  with? 

A.  Allen,  and  his  attorney,  and  Booker,  and  Hinckley. 

Q.  Talking  t(^ther  at  the  other  end  of  the  store? 

A.  Yes. 

Q.  What  were  you  doing? 

A.  I  was  attending  to  my  business.  I  never  heard  any- 
thing that  was  said  at  all.  About  half  past  eight  o'clock 
Mr.  Allen  came  and  took  me  to  the  lower  end  of  the  store 
and  said :  '^  Puyear,  I  see  how  this  trouble  is,  Booker  has 
sold  out  and  turned  the  whole  thing  over;  there  is  but  one 
way  to  get  out  and  save  trouble ;  that  is,  in  the  evening  I 
want  you  to  come  forward, —  my  attorney  will  make  a  bill 
of  sale  out, — we  want  to  get  Hinckley  into  it,  and  you  just 
step  forward  and  sign  the  bill  of  sale  first,  and  then  we 
will  go  ahead  and  take  an  invoice  of  the  store,  and  when 
we  get  through  we  will  keep  so  much  for  ourselves,  kick 
Hinckley  out,  he  has  not  paid  but  $50  anyhow,  pay  him 
up  his  $50,  and  kick  him  out,  and  turn  it  over  to  you,  and 
just  furnish  you  goods  right  along."    And  then  Allen  went 
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down,  and  was  gone  ten  or  fifteen  minutes;  and  then  his 
attorney  took  me  aside  and  told  me  just  the  same  thing 
over  again. 

Q.  Who  was  the  attorney? 

A.  I  think  they  called  him  Fitz. 

Q.  Is  this  the  gentleman  here? 

A.  Yes,  sir;  I  think  so. 

The  witness  answered  to  the 

Q.  Well,  what  occurred  then? 

A.  The  attorney  told  me  the  same  thing,  und  I  said  to 
him,  Look  here,  I  have  thought  of  another  thing:  sup- 
pose after  I  go  and  sign  the  bill  of  sale  you  should  sell  out 
the  whole  stock  at  forced  sale;  it  wouldn't  bring  $400,  and 
it  would  leave  me  in  a  bad  place;  all  I  have  got  is  right 
here;  and  he  said  he  wouldn't  think  of  the  like.  Well, 
they  talked  so  fair,  that  I  agreed  to  sign  the  bill  of  sale ; 
so  we  adjourned  that  night  and  I  gave  up  the  key,  and 
Hinckley  stepped  forward  and  handed  over,  as  well  as  I 
remember,  $34.10  that  was  in  the  drawer.     *     *     * 

Q.  What  key  was  that — key  to  the  business? 

A.  I  went  out  and  took  it  to  Mr.  Allen's  attorney;  he 
and  Allen  were  standing  in  front  of  the  store,  and  the  at- 
torney said:  "Booker  wants  me  to  take  the  keys  until 
to-morrow  morning.''  I  thought  he  wanted  to  keep  the  keys 
from  Booker,  and  so  I  told  my  son  to  lock  the  door  and 
give  the  key  to  Mr.  Allen,  and  he  did  so.  Then  the  next 
morning  I  came  up  and  went  into  store  to  see  about  the 
invoicing;  when  I  got  in  Mr.  Allen  took  me  to  the  lower  end 
of  the  store  and  said,  "  Whenever  we  bring  forth  the  bill  of 
sale,"  he  says,  "  you  step  forward  and  sign  it,  and  then  we 
will  go  ahead  and  have  everything  ready/'  So  I  had  no 
more  than  got  back  before  his  attorney  took  me  off  again 
and  told  me  the  very  same  thing,  and  I  told  him  T  would 
sign  the  bill  of  sale;  and  then  Mr.  Allen  took  me  back  and 
showed  me  a  statement  they  had  drawn  up, — they  had  looked 
over  the  goods,  and  the  items  I  don't  remember,  but  there 
23 
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was  in  the  store  for  me  about  $366  ooming  to  Hincklejr 
and  me  apiece,  and  $267  for  them. 

Q.  He  said  there  was  that  amount  of  goods? 

A.  Yes,  sir;  they  were  satisfied  there  was  that  amount 
of  goods  then. 

Q.  What  occurred  then? 

A.  Well,  I  went  out  and  my  son  came  out  and  told  me 
they  wanted  to  see  me,  and  I  went  in,  and  the  attorney  hol- 
loed to  me  ''to  come  around  and  sign  the  bill  of  sale,  sign 
it  quick,  quick !  quick !"  he  says,  "  we  want  to  get  Hinck- 
ley into  it."  "Now,"  he  says,  "Mr.  Hinckley,  you  come 
in  and  sign  it,  and  he  can  go  to  hell,"  that's  alL 

Q.  Then  what? 

A.  They  had  put  on  the  door,  '^Invoicing:  will  be  open 
soon.'^ 

Q.  Who  put  it  there  V 

A.  I  suppose  Allen,  or  the  attorney ;  th^y  appeared  to 
be  running  things. 

Q.  Then  what  occurred? 

A.  He  came  up  and  peeped  out  over  the  door,  Allen  did, 
and  spoke  to  me,  and  said,  ''you  are  going  back  in  busi- 
ness now;"  again  he  said,  "  now  you  go  out  and  tell  peo- 
ple we  are  invoicing,  and  will  be  open  soon,  and  yon 
are  going  back  in  business."  So,  I  went  out  and  told 
them  when  any  one  asked  me,  there  was  a  little  trouble 
between  myself  and  Booker,  and  we  should  commence 
again  that  evening.  I  stood  out  for  some  time  and  then 
went  in  at  the  back  door;  they  wanted  me  to  go  home,  but 
I  stood  around ;  I  wanted  to  keep  Hinckley  away  from 
there,  but  they  wanted  him  to  stay,  and  me  to  go,  and  so  I 
went  home,  and  left  Hinckley  in  the  stoiu  I  dtaid  till 
noon  and  came  back  and  it  was  closed  yet,  and  the  sign 
was  there  yet.  I  went  in  at  the  south  door,  and  Hinckley 
was  there  stilL;  they  spoke  and  said  they  had  concluded  to 
send  the  goods  around  to  different  stores,  and  I  could  get 
them  together  after  I  commenced  business.     So  I  went  on 
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abont  my  business,  thinking  it  would  be  all  right.  I 
thought  thej  would  do  what  was  right  by  me^  and  I  went 
home  and  laid  down.  After  about  nine  o'clock  I  went  to 
the  store  and  called  him  [Allen]  out,  and  said,  '^I  under- 
stand you  are  going  ahead  to  sell  the  whole  thing  out;  I 
will  never  give  my  consent  to  that;  everything  I  have  is 
in  that  store."  '^Oh,  no/'  he  said,  "we  are  going  ahead 
and  selling  these  goods;  it  is  paying  us  enough ;  there  will 
be  some  (700  of  goods  left;  we  have  got  a  bill  of  sale  of 
these  goods;  Hinckley  has  signed  it,  and  we  have  got  to  do 
it,  as  a  turn,  I  suppose,  and  then  we  will  turn  them  over  to 
yon,  and  look  you  out  a  location,  a  good  one,  where  busi- 
ness is  not  so  much  overdone;  we  will  get  Ferguson  to 
look  you  up  a  good  location.     *     *     * 

Q.  At  that  time  did  you  see  the  attorney  of  Allen 
Brothers? 

A.  Yes, sir;  aft«r  Allen  left  he  came  up  to  me,  and  told 
me  the  very  same  thing,  word  for  word. 

Q.  What  next  occurred? 

A.  He  told  me  to  take  the  books  home,  that  Hinckley 
had  no  right  to  them,  that  he  had  nothing  in  the  store; 
and  so  I  just  took  the  books  on  home,  and  went  to  bed, 
and  slept  sound,  and  thought  everything  was  going  on 
nice.  I  didn't  see  anything  more  of  them  until  next  morn- 
ing, between  nine  and  ten  o'clock,  I  met  Allen  on  the 
street  comer  near  the  First  National  Bank,  and  asked  him 
how  the  thing  was  going  along?  He  said,  "Smoothly; 
they  got  ont  about  (75  worth  of  goods  the  night  before,  and 
a  few  that  morning,"  and  he  said,  "I'll  bet  this  morning 
there  is  more  than  (500  worth  there  now ;  and  we  are 
holding  them  goods  up  to  get  all  out  there  is  in  them.  I 
told  him  that  was  what  I  wanted.  The  next  thing  I  saw 
of  them  was  at  half  past  three  o'clock,  he  and  his  attorney 
came  to  me  and  said  "that  there  wouldn't  be  anything  left; 
itwoald  takeeverything  to  pay  Allen's  bill ;"  and  Mr.  Allen 
made  some  remarks — that  was  the  first  I  knew  I  was 
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robbed.  I  never  said  a  word,  I  knew  it  wasn't  any  use  to 
talk  to  them ;  I  would  have  to  go  to  a  higher  authority  to 
get  anything  out  of  them. 

Q.  State  whether  you  ever  saw  any  of  those  goods  after- 
wards^  and  if  so,  where? 

A.  The  next  I  saw  of  them  was  here,  on  the  west  side 
of  the  square,  in  the  possession  of  Hinckley  &  Booker. 

Q.  In  a  store  there,  were  they  ? 

A.  Yes,  sir. 

Q.  Were  those  the  goods  you  had  in  your  store  ? 

A.  They  were. 

Q.  How  many  did  you  see  there  ? 

A.  It  looked  like  there  might  have  been  (600  worth  or 
more.     *     *     * 

Q.  After  you  saw  those  goods  in  Hinckley  &  Booker's 
possession  was  there  anything  said  by  you  to  them,  and  if 
so,  what  was  the  conversation  ? 

A.  I  had  a  conversation  with  Hinckley,  he  said  the 
agreement  with  Allen  Brothers  was  that  they  should  turn 
the  goods  over  to  him  ;  Booker  said  that  Hinckley  had 
passed  into  the  possession  of  the  goods. 

In  reply  to  counsel  the  plaintiff  stated  that  there  was 
about  $1,000  worth  of  goods  when  defendants  took  pos- 
session, and  about  $115  worth  of  fixtures  ;  that  Hinckley 
&  Booker  took  the  fixtures,  he  understood,  and  they  were 
over  there  in  their  store.  This  is  the  pith  and  strength  of 
the  plaintiff's  testimony,  as  given  in  his  own  behalf,  on  his 
examination  in  chief.  There  was  a  cross-examination  at 
length,  but,  as  it  appears,  without  material  difference  or  ef- 
fect as  to  the  credibility  and  value  of  his  evidence.  There 
was  also  called  a  number  of  witnesses  who  testified  in  his 
behalf  and  corroborated  his  statements  generally  as  to  the 
value  of  the  goods,  and  in  some  other  respects. 

The  defendants  also  called  and  examined  a  number  of 
witnesses,  including  Arthur  Allen,  the  defendant  T.  J. 
Ferguson,  the  traveling  man,  Booker  and  Hinckley,  and 
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others.  It  may  be  said,  in  general  terms,  that  some  one, 
or  more,  of  these  witnesses  contradicted  the  plaintiff's  testi- 
mony in  every  material  particular.  Nevertheless,  as  before 
stated,  it  is  significant  that  the  jury  believed  the  candid 
story  of  the  plaintiff,  and  disbelieved  that  of  the  defend- 
ants, and  the  witnesses  who  contradicted  him.  As  has 
been  often  laid  down  in  the  highest  courts,  the  prepon- 
derance of  evidence  does  not  necessarily  consist  in  the 
number  of  witnesses  testifying  to  particular  facts,  but  in 
I  characteristics  which  shed  light  on  the  controversy,  and  in- 

!  spire  confidence  in  the  tnith  of  the  evidence.     The  consis- 

tency of  testimony  with  other  acknowledged  facts,  the 
candor  and  ingenuous  demeanor  of  witnesses  or  the  sub- 
tlety and  artifice  with  which  they  testify,  their  interest  in 
the  issue,  and  their  self  defonses,  their  readiness  to  correct 
misrepresentations,  or  tiio  pertinacity  with  which  they  ad- 
I  here  to  doubtful  statements,  are  elements  in  determining 

I  the  weight  of  evidence. 

It  was  doubtless  considerations  of  like  nature  that  in- 
'  duced  the  jury  to  believe  the  plaintiff's  evidence,  when  in 

I  .some  important  particulars  he  was  ^'withstood  to  the  face '' 

by  more  than  one  of  the  defendants. 

The  law  of  the  case  was  given  to  the  jury  in  eleven  im- 
partial and  well  considered  instructions,  neither  party  tak- 
ing exceptions  to  any.  The  errors  relied  upon  by  counsel 
in  the  brief  are : 

1.  In  admitting  any  evidence  against  Allen  Brothers, 
the  petition  not  stating  a  sufficient  cause  of  action  against 
them. 

2.  The  verdict  is  not  supported  by  evidence. 

3.  That  the  verdict  is  irontrary  to  law. 

By  the  initial  statement  it  will  be  seen  that  a  consider- 
able part  of  the  petition  alleges  conspiracy  against  all  the 
defendants.  In  this  the  pleader  followed  a  prevailing  cus- 
tom in  like  cases.  It  was  probably  drawn  from  the  pre- 
cedent of  Neudecker  v.  KohUberg^  81  N.  Y.,  296,  cited  by 
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counsel  for  defendant  in  error,  in  which  the  action  was 
lost  for  want  of  evidence,  and  not  for  want  of  a  skillfully 
drawn  petition.  The  plaintiff's  counsel,  in  brief,  fails  to 
point  out  specifically  where  and  how  the  petition  has  failed 
to  allege  a  suiScient  cause  of  action  against  either,  or  all, 
of  the  defendants. 

The  real  cause  of  action  presented  by  the  petition  is,  that 
the  plaintiff,  who  was  in  possession  of  the  one-half  interest  of 
a  stock  of  groceries,  valued  at  $1,000,  was  induced  to  sign  a 
bill  of  sale  of  his  interest  for  the  ostensible  purpose  of  en- 
abling the  defendants  Allen  to  take  from  the  whole  stock 
$267,  the  indebtedness  of  the  plaintiff  and  his  partner  to 
them,  under  their  promise  that,  afler  taking  out  the  amount 
due,  they  would  return  the  balance  of  his  interest  to  him ; 
and  that,  instead  of  returning  the  balance  to  him,  after  de- 
ducting the  indebtedness,  they  delivered  it  over  to  their  co- 
defendants,  one  of  whom  was  the  owner  of  the  other  half- 
interest  only.  This  allegation,  if  true,  was  a  wrong  for 
which  the  plaintiff  was  entitled  to  a  remedy,  and  not  only 
against  the  defendants  Booker  and  Hinckley,  but  also  against 
Allen  Brothers,  who,  through  the  false  representations  al- 
leged to  have  been  made  by  Arthur  Allen,  a  copartner  of 
the  firm,  controlled  the  conversion  of  the  property  in  the 
manner  stated,  and  defrauded  the  plaintiff  thereof,  and 
it  was  not  error  for  the  court  to  receive  evidence  tending  to 
prove  such  allegations. 

The  second  and  third  objections  may  be  considered  to- 
gether. The  supreme  court  of  Vermont,  in  case  of  Sheple 
V.  Page  et  al,,  12  Vt.  519,  held  that  "in  an  action  on  the 
case  in  the  nature  of  a  conspiracy,  the  gist  of  the  action 
is  the  damage  to  the  plaintiff  and  not  the  conspiracy. 
(2.)  Where  conspiracy  is  charged  in  a  declaration  between 
two  or  more,  the  acts  of  one,  in  pursuance  of  the  con- 
spiracy, are  the  acts  of  all  in  legal  contemplation,  and 
may  be  alleged  in  such  case  in  the  declaration  as  the  in- 
dividual acts  of  the  one.*' 
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The  case  of  Jones  v.  Baker,  7  Cowen,  445,  was  an  action 
for  a  conspiracy.  In  the  opinion  the  court,  by  C.  J.  Savage, 
said:  "  A  writ  of  conspiracy,  properly  so  called,  did  not 
lie  at  the  common  law  in  any  case,  but  where  the  con- 
spiracy was  to  indict  the  party  either  of  treason  or  capital 
felony,  *  *  *  and  such  writ  must  be  brought  against 
two  at  least.  All  the  other  cases  of  conspiracy  in  the 
books  were  but  actions  on  the  case,  though  it  was  usual 
in  such  actions  to  charge  a  conspiracy.  Yet  they  might  be 
brought  against  one.  (1  Saunders,  230,  note  4 ;  Satnll  v, 
Roberts,  1  Ld.  Raym.,  378,  379.)  Savill  v.  Roberts  was 
an  action  against  one  only,  for  procuring  the  plainti£p  to  be 
indicted  of  a  riot  It  was  an  action  on  the  case  and  was 
held  to  lie.  The  case  of  Svbley  v.  Mott  and  another  (1 
Wils.,  210),  was  a  special  action  on  the  case  for  a  malicious 
prosecution.  After  verdict  against  one  only  a  motion  was 
made  in  arrest,  in  answer  to  which  it  was  argued  that  this 
was  an  action  on  the  case  founded  on  a  wrong,  where,  if 
any  one  be  found  guilty,  the  plaintiff  should  have  judg- 
ment, and  of  that  opinion  was  the  whole  court ;  and  they 
considered  such  to  be  the  settled  law  since  the  case  of 
Skinner  v.  Gunton  and  others  (1  Saunders,  230.) 

*        «        :|i 

''An  actual  conspiracy  can  seldom  be  proved  unless  by 
circumstances;  but  if  there  be  no  evidence  of  conspiracy, 
the  plaintiff  may  recover  against  one  alone  where  there  is 
Bui&cient  evidence  against  him  though  not  enough  against 
the  other.  This  bciug  an  action  founded  in  tort,  one  de- 
fendant may  be  found  guilty  and  the  other  have  a  verdirt 
in  his  fiivor.  The  damage  here  is  the  gist  of  the  action, 
not  the  conspiracy;  the  plaintiff  showed  damage,  and  if  it 
resulted  from  the  wrongful  acts  of  the  defendants,  or  either 
of  them,  the  plaintiff  was  entitled  to  recover." 

From  these  examples  I  conclude  that  although  the  plaint- 
iff in  the  petition  charged  a  conspiracy  against  Booker  and 
Hinckley  and  the  Allen  Brothers,  yet  it  was  not  neces- 
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sary  to  hie  recovery  that  there  should  be  actual  evidence 
that  the  defendants  conspired  together,  nor  that  any  of  the 
j>eculiar  rules  governing  the  trial  of  an  indictment  for 
criminal  conspiracy  prevail  on  the  the  trial  of  the  case  at 
bar.  It  wasj  therefore  competent,  if  the  jury  believed  from 
the  evidence  that  the  plaintiff  suffered  a  wrong  from  the 
fraudulent  acts  of  the  defendants  Allen  Brothers,  perpe- 
trated through  Arthur  Allen  and  their  attorney,  Fitz,  in 
taking  possession  of  his  store,  fraudulently  inducing  him 
to  sign  a  bill  of  sale,  and  converting  his  goods  and  turning 
them  over  to  their  co-defendants,  Booker  and  Hinckley,  or 
either  of  them,  or  to  other  parties — it  was  competent  for 
the  jury  to  return  their  verdict  for  the  plaintiff  for  the 
amount  of  his  damages  so  sustained,  though  there  might 
have  been  no  proof  that  any  two  of  the  defendants  actu- 
ally conspired  together  for  the  purpose  of  perpetrating  such 
wrong  upon  the  plaintiff. 

The  judgment  of  the  district  court  is  affirmed. 

JUDGNfENT  AFFIRMED. 

The  other  Judges  concur. 


Lucius  J.  Capps  v.  The  County  of  Adams. 

[Filed  Skptembeb  17,  1889.] 

Implied  Contract:  Counties:  Attoeney:  Compensation.  Un- 
der the  act  of  1879,  C.  was  employed  by  the  county  board  of  A. 
coanty  as  its  attorney  "  to  prosecate  and  defend  all  actions  in 
which  the  coanty  was  a  party  or  might  be  interested,  and  to  ad- 
vise sach  board  upon  any  matter  pending  before  them,"  for  and 
daring  the  year  1885  ;  and  for  sach  services  agreed  to  pay,  and 
did  pay  him,  the  sam  of  $400,  besides  certain  extra  allowanoes, 
for  necessary  expenses  when  away  from  the  coanty. 

At  the  first  meeting  of  the  board,  in  1886,  by  pablic  vote,  C« 
was  designated  for  employment  for  like  services  daring  that 
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year  withont  either  resolation  or  aj^reement  as  to  the  rate  of  hiA 
compeDsation.  Afterwards  C.  stated,  in  the  presence  of  the 
chairman  and  the  members  of  the  board,  **  that  he  won  Id  not  do 
all  this  work  for  fonr  hundred  dollars,"  bnt  he  did  perform  the 
servloes  contemplated,  daring  said  year,  and  did  receive  the  snm 
of  $400  therefor. 

In  an  action  by  C.  against  A.  connty  for  additional  compensa- 
tion for  his  services,  upon  quantum  meruit^  hdd^  that  the  rate  of 
..compensation  having  been  fixed  and  acted  npon  for  the  year 
1883,  the  offer  by  the  board  of  its  continuation,  or  a  renewal  of 
the  employment  for  1886,  by  designating  C.  as  the  person  to  be 
employed,  was  a  proposition  by  the  connty  to  continue  the  em- 
ployment of  C.  for  another  year  at  the  same  rate  of  pay,  and 
that  the  performance  of  the  service  by  him  was  an  acceptance  of 
the  proposition  npon  such  terms,  and  gave  C.  no  cause  of  action 
against  the  county  for  a  greater  or  additional  rate  of  compensa- 
tion. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslin,  J, 

TibbeUs  &  Morey,  and  Cornish  &  Tibbetts,  for  plaintiff 
in  error: 

A  county  is  a  ^oo^^-corporation  and  through  .its  board 
way  employ  necessary  counsel.  {Platte  Go.  t?.  Gerrard,  12 
Neb.,  261 ;  Hamnumd  v.  MeadvUle,  6  Id.,  227.)  There 
may  be  implied  contracts  with  corporations  as  with  indi- 
viduals. (Bishop  on  Contracts,  sec.  316;  Board  v,  Gi^eeU" 
bciimy  39  111.,  609:  Boss  v,  Madisan,  2  Ind.,  281;  Merrick 
V,  Plank  Road,  11  la.,  74;  Aug.  and  A.,  Corp.,  sees.  227, 
230,  423.)  As  to  implied  contracts  in  general,  see  2  Wait's 
Act,  and  Def.,  72-3.)  Where  evidence  to  prove  the  pro- 
posal is  direct,  positive,  and  satisfactory,  and  that  offered  to 
disprove  it  is  purely  n^^tive,  the  former  must  prevail. 
{Ralph  V.  Ry.  Co.,  32  Wis.,  177;  Cook  v.  Raoir-,  49  Id., 
243.) 

John  A.  Casio,  for  defendant  in  error : 

The  findings  of  the  court  have  the  same  weight  as  the 
verdict  of  a  jury.  {Seymour  v.  Street,  5  Neb.,  89;  Cheney 
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V.  Eberhardt,  8  Id.,  426 ;  HarUey  v.  Dorr,  Id.,  452);  and 
are  final  upon  all  questions  of  fact  unless  manifestly  wrong. 
{Roffe  V.  PiUoud,  16  Neb.,  14 ;  Lane  v.  Starkey,  20  Id., 
688);  will  not  be  set  aside  if  there  is  evidence  to  support 
them  (iJ.  Co.  v.  Jones,  9  Neb.,  71;  Jones  v.  Edwards,  1 
Id.,  170);  nor  unless  clearly  against  the  weight  of  evi- 
dence. {Hedman  t\  Anderson,  6  Neb.,  401 ;  Cook  v.  Powell, 
7  Id.,  284.)  In  this  case  the  evidence  supports  the  find- 
ing. 

Cobb,  J. 

This  cause  comes  to  this  court  on  error  from  the  district 
court  of  Adams  county. 

The  plaintiff  in  error  alleged  in  the  court  below  that 
during  the  year  1886,  and  prior,  and  hitherto,  defendant 
was  and  is  a  duly  organized  county  of  this  state  and  gov- 
erned accordingly. 

II.  That  on  January  12,  1886,  the  board  of  supervisors 
of  said  county  employed  the  plaintiff,  as  an  attorney  at  law, 
to  prosecute  and  defend  all  actions  in  which  the  county  was 
or  might  be  a  party,  or  interested,  and  to  advise  said  board 
upon  matters  pending  before  it. 

III.  That  it  was  agreed  that  plaintiff  was  to  receive  as 
compensation  for  his  services  the  reasonable  and  full  value 
thereof,  not  to  exceed  for  the  year  1886,  $1,000. 

I Y.  That  he  entered  upon  the  performance  of  the  services 
and  discharged  all  the  duties  therein  during  the  whole  of 
the  year  1886. 

V.  That  the  reasonable  value  of  the  services  was  up- 
wards of  $1,000. 

VI.  That  he  has  received  in  part  compensation  therefor 
$400,  and  no  more,  and  that  there  is  still  due  him  $600. 

For  a  second  cause  of  action  it  is  alleged  that  the  plaint- 
iff, at  the  request  of  said  board,  paid  out  and  expended  the 
sum  of  $16  on  behalf  of  defendant  in  a  case  in  which  it 
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was  a  party ;  and  that  no  part  of  said  sum  has  been  re- 
paid to  hiiBy  and  the  whole  is  due  and  owing  from  the 
defendant. 

And  the  plaintiff  alleges  that  he  duly  presented  to  said 
board  his  claim  for  (616  for  his  services,  which  was  allowed 
as  to  (16,  and  disallowed  as  to  (600,  from  which  decision, 
as  provided  by  statute,  he  brought  his  appeal  to  the  dis- 
trict court,  and  prays,  etc. 

The  defendant  answered,  and  admitted  that  it  was  a  duly 
organized  county  as  stated;  that  on  January  12,  1886,  its 
board  of  supervisors  employed  plaintiff  as  stated;  but  that 
such  services  were  agreed  to  be  rendered  by  plaintiff  for  the 
same  amount  paid  to  him  for  like  services  by  plaintiff  for 
ihe  year  1885,  to-wit,  $400,  payable  quarterly,  with  such 
necessary  expenses  as  the  county  board  might  deem  just 
and  equitable,  which  amounts  have  been  fully  allowed  and 
paid. 

Defendant  admits  that  plaintiff  has  performed  services 
for  the  defendant  for  the  year  1886,  as  stated,  and,  while 
so  employed,  that  he  paid  out  (16  for  necessary  expenses 
for  defendant,  as  stated,  which  sum  the  defendant  now  ten- 
ders him  in  open  court,  and  offers  to  confess  judgment 
therefor  and  costs  to  date. 

Defendant  admits  that  the  plaintiff  has  duly  presented 
tq  the  county  board  his  claim  for  (616,  as  stated,  and  de- 
nies each  and  every  other  allegation  of  the  plaintiff,  etc. 

The  plaintiff  replied,  denying  each  and  every  allegation 
of  the  defendant. 

There  was  a  trial  to  the  court,  a  jury  being  waived, 
with  special  findings  for  the  defendant  as  to  (600,  fees 
and  compensation  for  the  year  1886,  and  for  the  plaintiff 
for  (16,  expenses  for  the  year,  with  (2  interest  thereon, 
and  judgment  for  the  plaintiff  for  (18  and  costs  of  suit. 

The  plaintiff's  motion  for  a  new  trial  having  been  over- 
ruled, the  case  is  brought  to  this  court  on  the  following 
assignments  of  error: 
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1.  Thecourterred  in  theassessmeut  of  plaintiff's  damages. 

2.  The  judgment  is  not  sustained  by  sufficient  evidence. 

3.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

Section  47  of  the  act  of  legislature,  entitled,  "An  act  con- 
cerning counties  and  county  officers,^'  approved  March  1, 
1879,  provided  that "  the  county  board  may,  when  they  deem 
it  necessary,  employ  an  attorney  to  prosecute  and  defend 
all  actions  in  which  the  county  is  a  party  or  may  be  inter- 
ested, and  to  advise  such  board  upon  any  matter  pending 
before  them,  but  the  compensation  allowed  such  attorney 
shall  not,  in  any  one  year,  exceed  the  sum  of  one  thousand 
dollars." 

This  remained  the  law  until  it  was  repealed  by  implica- 
tion by  the  act  of  March  10,  1885,  providing  for  the  elec- 
tion of  county  attorneys,  whose  duties  as  officers  were  to  be 
undertaken  in  1887,  and  was  the  law  of  the  plaintiff's  em- 
ployment, as  county  attorney,  by  the  defendant.  Under 
this  act  it  was  doubtless  competent  for  the  county  board  of 
any  county  to  employ  an  attorney  and  lend  it  the  nature 
and  character  of  an  appointment  to  office;  to  employ  him 
yearly  to  do  all  the  public  litigation  of  the  county,  and  to 
advise  the  board  on  matters  falling  within  the  scope  and 
practice  of  his  profession,  and  to  pay  him  such  stipend  as 
might  be  agreed  uj)on  within  the  limit  of  $1,000  per  an- 
num, as  provided  in  the  section;  and  this  seems  to  have 
been  the  view  of  the  law  and  of  their  powers  and  duties 
under  it  taken  by  the  county  board  of  Adams  county. 

It  appears  from  a  certified  copy  of  their  proceedings  of 
January  12,  1886,  attached  to  the  bill  of  exceptions,  that 
a  proposition  was  made  in  the  session  of  the  board  to  pro- 
ceed to  the  selection  of  a  county  attorney,  and  that  the 
plaintiff  and  another  were  put  in  nomination,  and  that  the 
plaintiff  having  received  a  majority  of  the  votes  oast  was 
declared  duly  elected  county  attorney  for  the  ensuing  year. 
This  election,  under  the  law,  amounted  only  to  a  designa- 
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I  tion  by  the  board  of  an  attorney  whom  they  preferred  to 


employ  under  the  terms  of  the  statute.  The  evidence  is 
clear  that  there  was  no  vote,  resolution,  or  verbal  agreement, 
by  the  board,  to  fix  the  compensation  of  the  attorney  thus 
employed. 

It  also  appears  from  the  deposition  of  Amos  Shuttuck, 
chairman  of  the  board  at  the  time  of  the  election,  taken 
by  the  plaintiff  and  read  in  evidence  on  the  trial,  that 
there  was  no  agreement  or  understanding  as  to  the  com- 
pensation of  the  plaintiff  as  county  attorney  for  that  year ; 
that  there  ''  was  no  official  action  taken  by  the  board  in 
reference  to  the  salary  of  the  plaintiff  for  the  year  1886.'* 
Yet  he  also  states  that  the  plaintiff  stated  in  the  presence 
of  the  members  of  the  board  and  the  chairman  at  the  time 
they  ordered  him  to  proceed  in  the  prosecution  of  certain 
cases  that,  in  doing  all  this  work,  he  would  not  do  it  for 
four  hundred  dollars. 

It  is  in  evidence  that  the  plaintiff  was  employed  by  the 
same  board,  in  the  same  capacity,  during  the  year  1885,  and 
a  copy  of  the  record  of  the  county  board  was  produced  in 
evidence  by  the  defendant,  on  the  trial,  from  which  it  ap- 
pears that  the  salary  of  county  attorney  was  definitely  fixed 
by  resolution  of  the  board  at  $400  per  annum,  payable 
quarterly,  and  that  the  actual  necessary  expenses  of  the 
attorney  when  away  from  the  county  upon  its  business  be 
allowed  and  paid  to  the  extent  that  the  board  may  deem 
just  and  equitable.  Under  this  appointment  the  record 
shows  that  the  plaintiff  for  the  first  quarter  of  1885  was 
paid  for  such  services  $100;  for  the  second  quarter  the 
sum  of  $104.50;  for  the  third  quarter  the  sum  of  $104; 
and  for  the  fourth  quarter  the  sum  of  $119. 

It  thus  appears  that  the  compensation  of  the  county  at- 

1  torney  was  definitely  fixed  by  the  county  board,  during  the 

I  year  1885,  at  the  sum  of  $400,  without  mentioning  the 

agreement  to  pay  some  portion  of  the  expenses  when  the 

attorney  was  so  employed. 
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With  due  consideration  for  the  argument  of  counsel  in 
the  brief,  to  the  effect  that  the  fixing  of  the  salary  during 
the  year  1885  could  have  no  influence  as  a  criterion  or 
precedent  for  the  question  in  controversy,  it  will  be  observed 
that^  although  the  members  of  the  county  board  under  the 
township  system  of  government  are  elected  annually,  the 
board  itself  is  a  permanent  continuing  body ;  and  that  if 
the  office  of  county  attorney  had  been,  at  that  time,  a  sal- 
aried office,  the  salary  to  be  fixed  by  the  county  board,  the 
salary  fixed  at  $400  in  1885  would  have  remained  the  fixed 
salary  of  the  office  during  1886,  and  probably  even  up  to 
the  repeal  of  the  law,  in  1887,  unles  the  board  had  seen  fit 
to  modify  or  supersede  their  former  resolution. 

While  it  was  not  a  salaried  office,  it  was  a  public  employ- 
ment under  special  contract,  within  the  provisions  of  the 
statute.  In  1885  the  board  established  the  compensation 
at  a  rate  deemed  expedient  for  the  services  required.  At 
the  expiration  of  the  year,  and  at  the  commencement  of  a 
new  one,  the  board  signified  its  reemployment  of  the  plaint- 
iff, for  the  ensuing  year,  without  any  new  resolution  or 
special  contract  as  to  compensation.  But  upon  the  recog- 
nized rules  of  logic  the  offer  of  continued  employment 
carried  also  the  rate  of  compensation  already  established 
and  existing.  Now,  it  was  competent  for  the  plaintiff  to 
have  declined,  or  to  have  refused  to  accept  the  employment, 
except  upon  terms  of  additional  compensation  definitely 
proposed.  He  probably  spoke  to  members  of  the  board  to 
that  effect,  without  influencing  the  action  of  the  board;  and 
did  accept  the  employment  and  rendered  the  services  re- 
quired, as  he  formerly  had  done,  without  a  special  contract, 
or  the  promise  of  a  higher  rate  of  compensation. 

Without  conceding  that  a  county,  under  an  act  of  the 
l^islature  as  that  we  have  considered,  could  be  sued,  on  a 
quantum  meruit,  for  services  rendered,  I  will  say  that  in 
a  case  lilce  the  one  considered,  were  the  defendant  a  private 
corporation,  or  mercantile  firm,  and  the  plaintiff  an  em- 
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ploje  of  either^  the  law  applicable  in  that  instance  would 
be  the  same  as  that  expres»ed  in  this  case. 
The  judgment  of  the  court  below  is  affirmed. 

JUDGHEKT  AFFIBICED. 

The  other  Judges  concur. 


Max  Meyer  et  al.  y.  F.  B.  Eyanb. 

[FILSD  SXPTBfBXB  17,  1889.] 

▲ttaohment :  DisBOLiTnoir  vob  Hisjoindkb  of  Caubis.  A  oaiue 
of  action  in  a  petition  upon  a  debt  not  frandalently  contracted, 
if  oonpled  with  a  oaoae  of  action  npon  a  debt  which  was  frandn- 
lently  contracted,  and  an  order  of  attachment  covering  both 
connta  iasned  upon  an  affidavit  aUegfhg  that  "aaid  defendant 
ftaodnlentlj  contracted  the  debt  and  inonrred  the  obligation 
for  which  thia  suit  is  bronghti"  kdd,  to  vitiate  ench  order  of  at- 
tachment and  Justify  its  discharge.  [Ma^fer  v.  Zingre^  18  Neb., 
46a) 

Erbob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Charles  Ogden^  for  plaintifis  in  error. 

TF.  &  Shotmaker,  for  defendant  in  error. 

Cobb,  J. 

This  cause  is  brought  hj  Max  Meyer  and  others,  plaint- 
ifi  in  error,  to  review  the  judgment  of  the  district  court  of 
Douglas  county,  rendered  August  13,  1887,  discharging 
certain  attachments  against  F.  B.  Evans,  defendant  in  error. 

It  appears  that  the  plaintiffs  were  wholesale  dealers  in 
Omaha,  and  the  defendant  a  retail  purchaser  on  credit.   On 


'MS      SUPREME  COURT  OF  NEBRASKA, 


Meyer  t.  £T«n8, 


February  1,  1887,  the  defendant  purchased  of  plaintiffs  a 
bill  of  goods  amounting  to  $8.50  on  credit,  without  ques- 
tion or  representation  of  any  kind.  On  February  2,  fol- 
lowing, he  purchased  a  larger  bill  amounting  to  $245.70 
on  fraudulent  representations,  it  is  claimed  by  plaintiffs 
and  denied  by  the  defendant,  and,  on  the  following  day,  a 
third  bill  of  $8.50;  total,  $262.70.  One-half  of  this  bill, 
the  firm  of  Max  Meyer  and  Bro.  transferred  to  Simon 
J.  Fisher,  as  "the  credit  man"  of  the  firm,  who,  on  April 
4,  1887,  sued  out  an  attachment  before  G.  Anderson,  a 
justice  of  the  peace,  upon  an  account  for  goods  sold  defend- 
ant by  Max  Meyer  &  Bro.,  and  assigned  to  plaintiff,  to 
recover  the  sum  of  $131.35,  stating  upon  oath  'Hhat  the 
said  defendant  is  about  to  convert  his  property  into  money, 
for  the  purpose  of  placing  it  beyond  the  reach  of  his  credit- 
ors; has  disposed  of  part  of  his  property  with  intent  to 
defraud  his  creditors;  fraudulently  contracted  the  debt, 
or  incurred  the  obligation  for  which  suit  is  brought." 

On  the  same  day  ^fax  Meyer  &  Bro.  brought  a  like 
action,  in  the  same  court,  for  the  same  amount,  for  goods, 
wares  and  merchandise  sold  by  plaintiffs  to  defendant,  and 
upon  a  like  statement  under  oath,  laid  an  attachment  against 
the  defendant.  Subsequently  in  the  county  court  of  Douglas 
county,  on  May  2,  1887,  on  motion  of  defendant  to  dis- 
charge the  attachments  mentioned,  and  upon  evidence  and 
argument,  the  court  found  'Hhat  the  defendant  had  fraud- 
ulently contracted  a  portion  of  the  debt  for  which  the 
attachment  had  issued;  but  that  a  part  of  said  debt,  to- wit, 
$8.45  had  been  contracted  prior  to  the  time  that  any  fraud- 
ulent representations  had  been  made,  and  therefore  the 
attachment  could  not  obtain,  and  the  same  was  thereafter 
discharged ;"  to  which  exceptions  were  taken,  a  bill  of  ex- 
ceptions allowed  and  signed  by  the  county  judge,  and  the 
cause  taken  to  the  district  court  on  the  bill  of  exertions 
and  the  record  of  the  proceedings  in  error. 

In  the  district  court  the  judgment  of  the  county  court 
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was  afBrmed  with  oosts,  to  which  the  plaintiffs  in  error  duly 
excepted  on  the  record,  and  the  cause  is  brought  to  this  couit 
and  submitted  on  the  record  and  briefs  of  counsel. 

As  nearly  as  can  be  gathered  from  the  record  and  papers 
m  this  case,  as  well  as  from  the  brief  of  counsel  for  plaint- 
iffs in  error,  the  defendant  was  indebted  to  the  firm  of  Max 
Meyer  &  Bro.  for  goods  purchased  prior  to  February  2, 
1887,  amounting  to  $8.50,  to  obtain  credit  for  which,  it  is 
admitted,  there  was  no  fraudulent  representation.  On 
February  2,  the  defendant  purchased  goods  of  the  same 
firm  amounting  to  $245.70,  and  in  answer  to  inquiries  as 
to  his  solvency,  and  for  the  purpose  of  enhancing  his  credit, 
stated  that  he  was  not  indebted  to  any  one,  and  especially 
that  a  certain  chattel  mortgage,  known  to  have  been  given 
by  him,  against  his  stock  in  trade,  had  been  arranged.  On 
the  day  following,  he  bought  of  the  same  firm  additional 
goods,  amounting  to  $8.50,  on  credit,  for  which  no  addi- 
tional representations  were  made,  but  to  which  the  former 
ones  would  probably  apply.  These  three  debts  amounted 
to  $262.70.  This  sum  was  equally  divided,  and  one-half 
sold  to  Simon  J.  Fisher,  ''the  credit  man"  in  the  employ 
of  the  firm,  and,  in  point  of  fact,  the  one  who  had  extended 
the  credit  of  the  defendant.  Two  suits  in  attachment  were 
then  commenced  by  the  separate  plaintiffs,  and  attachments 
sworn  out  in  each,  alleging  all  the  grounds  provided  by 
statute ;  and  subsequently  they  appear  to  have  been  enter- 
tained and  considered  in  the  county  court  of  Douglas 
county  as  a  single  proceeding.  By  what  due  process  or 
doubtful  method  they  reached  the  county  court  and  boi'iimo 
merged  in  a  single  suit  does  not  appear;  and  what  is  also 
singular,  the  plaintiff  Fisher,  who  bought  into  one  of  the 
attachments,  drops  down  from  that  altitude  and  reappears 
in  the  original  character  of  credit  man  to  the  firm,  and  real 
plaintiff.  Max  Meyer  &  Bro.  In  the  county  court,  and 
in  this  unified  condition,  the  causes  were  subjected  to  the 
motion  of  the  defendant  to  discharge  the  attachment  on  all 
24 
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grounds  of  traverse;  and  especially  that  a  portion  of  the 
aooonnts  sued  on  was  not  contracted   under  the  alleged 
fraudulent  representations  of  defendant     The  question  to 
the  court,  on  this  motion,  was  tried  on  the  affidavits  of  the 
parties,  and  those  of  employees,  bystanders  and  friends. 
Simon  J.  Fisher^  one  of  the  original  plaintiffs,  testified  that 
he  was  the  credit  man  of  Max  Meyer  &  Brother;  that  on 
February  2,  1887,  he  held  a  conversation  with  defendant 
in  the  plaintiff's  store,  in  Omaha,  as  to  the  purchase  of 
watches  from  the  plaintiffs;  that  affiant  asked  defendant 
as  to  his  financial  condition,  and  in  reply  to  the  inquiry  as 
to  his  being  in  debt,  answered  that  he  was  not  in  debt  to' 
any  person  whatever;  that  there  had  been  a  mortgage  on 
his  stock,  but  that  that  was  now  all  arranged,  and  that, 
if  the  representations  of  defendant  had  not  been  thus  made, 
the  plaintiffs  would  not  have  allowed  him  the  credit,  but^ 
on  the  contrary,  would  have  refused  to  sell  him  the  goods; 
and  in  extending  his  credit  on  that  day,  and  on  the  next 
day,  the  plaintiffs  relied  wholly  on  the  representations  of 
defendant;  also  that  at  the  time  defendant  made  such  re- 
presentations he  was  largely  indebted  to  various  persons 
and  firms  in  the  city  of  Omaha,  among  them  West  & 
Fritscher,  the  Robinson  Notion  Company,  and  Vinyard  & 
Schneider.     This  evidence  was  corroborated  by  Max  Meyer 
and  Adolph  Meyer,  the  plaintiffs,  and  by  Arthur  J.  Smith 
and  Max  J.  Baehr,  their  clerks,  employed  as  salesmen  in 
their  store. 

The  grounds  of  attachment  were  controverted  by  the 
defendant,  who  denied  circumstantially  the  substance  of  the 
plaintiffs'  affidavits  on  which  attachments  were  procured, 
and  denied  that  on  February  2,  1887,  when  he  purchased 
the  bill  of  goods  amounting  to  $245.70,  on  credit,  or  at  any 
other  time,  or  place,  he  represented  that  the  mortgage  on 
his  stock  in  trade  had  been  settled,  or  fixed  up,  or  arranged ; 
and  denied  representing  to  Simon  J.  Fisher  that  he  did 
not  owe,  or  was  not  in  debt  to  any  one;  but  that,  on  the 
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oontraiy,  he  represented  that  the  balance  due  on  the  mort- 
gage on  his  stock  had  been  renewed  to  S.  L.  Andrews^  who 
assumed  the  liability  to  A.  W.  Cowing  &  Co.  bj  indorsing 
defendant's  notes  to  West  &  Fritscher,  successors  to  A.  W. 
Cowing  &  Co.;  and  that  his  indebtedness  to  the  Notion 
Company  was  less  than  $100^  and  to  Vinyard  and  Schnei- 
der less  than  $20. 

The  defendant's  affidavit,  in  some  important  particulars, 
was  corroborated  by  those  of  J.  B.  West,  merchant,  of 
the  firm  of  West  &  Fritscher,  and  Nelson  J.  Edholm,  of 
the  firm  of  Edholm  &  Aiken.  From  this  evidence,  the 
county  court  found  that  the  defendant  had  fraudulently 
contracted  a  portion  of  the  debt  on  which  the  attachments 
bad  been  issued,  but  that  another  portion,  $8.45,  was  con- 
tracted prior  to  the  time  that  any  fraudulent  representations 
had  been  made  by  defendant,  and  therefore  the  attachment 
did  not  obtain,  according  to  law,  and  was  discharged.  The 
district  court  affirmed  this  decision. 

The  case,  in  this  court,  presents  the  same  question  as 
thatof  Jfayer  r.  Zingre,  18  Neb.,  458,  in  which  the  attach- 
ment was  discharged  for  want  of  grounds  covering  the 
whole  debt.  Counsel  for  plaintiffs  in  error  seek  to  distin- 
guish it  from  that  case  from  the  fact  that  that  attachment 
was  for  $381.20,  while  the  grounds  of  attachment  set  up 
in  the  affidavit  of  the  plaintiffs,  only  applied  to  $51.09 
of  the  debt;  and  in  the  case  at  bar  it  is  argued  that  out  of 
$262.70,  the  grounds  of  attachment  found  by  the  county 
court,  and  affirmed  by  the  district  court,  apply  to  all  but 
$8.45,  and  counsel  claims  that  this  comparatively  insigni- 
ficant item  falk  within  the  rule  of  the  maxim  de  mini- 
mis  non  curat  lex,  ''the  law  takes  no  notice  of  extreme 
trifles." 

While  it  is  not  impossible  that  a  case  might  arise  in  which 
it  would  be  so  apparent  that  an  insignificant  item  had  unin- 
tentionally been  added  to  the  amount  sued  for,  which  did 
not  fall  within  the  grounds  of  attachment,  that  it  might 


87    372 
97    654 


372      SUPREME  COURT  OF  NEBRASKA, 

Lorton  v.  Rossell. 


properly  be  rejected,  and  the  claim  purged  by  the  plaintiff 
to  that  which  should  have  been  the  initial  claim,  it  does 
not  seem  apparent  that  proceedings  can  be  sustained  for 
any  sum,  however  insignificant,  for  which  no  grounds  of 
attachment  are  claimed,  simply  on  account  of  its  being 
merged  and  found  in  another  claim  for  which  sufficient 
grounds  of  attachment  do  exist.  The  judgment  of  the 
district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


liORTON  &  Co.  V.  Russell  &  Holmes. 

[FiLKD  Sbptsmbkk  17, 1689.] 

Principal  and  Agent.  A  principal  is  boand  by  the  acts  of  his 
agent  to  the  extent  of  the  apparent  aathority  conferred  on  him. 
IFe6«<er  v.  Wray,  17  Neb.,  579. 

Erbor  to  the  district  court  for  Johnson  county.  Tried 
below  before  Broady,  J. 

John  C*  WaJtsoUj  for  plaintiff  in  error: 

Agency  to  receive  a  check  payable  to  order,  implies  no 
authority  to  endorse  it  in  the  principaPs  name.  {Dodge  v. 
Bank,  20  O.  S.,  234  [30  O.  S.,  1].)  To  justify  a  refusal  to 
pay  money  on  the  ground  of  former  payment,  bank  must 
show  that  its  payee  was  authorized  to  receive  payment. 
(CStizens?  Bank  t?.  Importers^  etc..  Bank,  Ry.  &  Corp., 
Law  Journal,  Vol.  IV,  No.  23,  p.  540.)  The  depositions 
were  immaterial  and  irrelevant. 
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S,  p.  Davidson^  for  defendant  in  error : 

The  case  o{  Dodge  v.  Bantr  (supra)  is  not  in  point,  as  the 
pretended  payee  there  had  no  business  relations  with  the 
real  payee.  When  the  agent's  acts  affect  innocent  third 
parties,  the  principal  will  be  bound  to  the  extent  of  the  ap- 
parent authority  conferred.  (Webster  v,  Wray,  17  Neb., 
579,  581 .)  Where  one  of  two  innocent  parties  must  suffer, 
and  one  of  them  has  enabled  an  injurious  act  to  be  done, 
it  should  be  the  latter.  (Kasson  v.  Noltner,  43  Wis.,  650-1 ; 
Story  on  Agency,  sec.  127.)  The  principal  may  be  bound 
by  a  mere  holding  out  of  authority,  even  though  proved 
by  circumstantial  evidence.  {Botick  v.  Enos,  61  Wis., 
663-4.)  As  to  the  question  of  general  agency.  Story  on 
Agency,  sec.  17;  Edwards  on  Bills  and  Notes,  see.  81; 
Lumber  Co.  v.  Stone,  19  Neb.,  402-5-6.) 

'  Cobb,  J. 

This  cause  is  brought  on  error  for  review  of  the  adverse 
decision  of  the  district  court  of  Johnson  county. 

The  original  action  was  by  Lorton  &  Co.,  merchant8 
at  Nebraska  City,  against  Russell  &  Holmes,  bankers  at 
Tecumseh,  to  recover  from  defendants  the  amount  of  three 
separate  bank  checks  payable  to  plaintiffs,  or  order,  of 
1217.39,  and  interest  at  ten  per  cent  per  annum  from  Jan- 
uary 26,  1886.  It  is  alleged  that  the  checks  were  received 
into  the  hands  of  a  traveling  salesman  of  the  plaintiffs, 
from  their  customers,  in  the  line  of  his  employment,  fraud- 
ulently indorsed  and  cashed  by  him,  and  wrongfully  paid 
by  the  defendants;  that  without  the  knowledge  or  consent 
of  the  plaintiffs,  the  defendants,  on  the  30th  of  December, 
1885,  out  of  the  funds  of  the  drawers  of  the  checks,  wrong- 
fullv  paid  to  William  Bancroft,  a  clerk  of  the  plaintiffs, 
who  luul  received  the  checks  in  payment  of  bills  of  mer- 
chandise entrusted  to  him  for  collection  against  the  drawers 
of  the  checks ;  that  Bancroft  was  tiot  entitled  to  collect  the 
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money  on  the  cheeks,  but  forged  the  plaintiffs'  name  thereon 
for  that  purpose,  of  all  which  the  defendants  had  due  notice 
at  the  time  of  payment  to  Bancroft ;  and  that  on  the  26th 
of  January,  1886,  payment  of  the  checks  was  demanded 
by  plaintiffs  and  refused  by  the  defendants. 

In  their  answer  the  defendants  deny  that  there  is  due  the 
plaintiffs  on  any  or  all  of  said  checks  any  sum  whatever; 
and  further  deny  that  they  paid  either  of  the  checks  with- 
out the  consent  of  the  plaintiffs,  or  that  the  plaintiffs'  name 
was  forged  upon  the  checks,  or  that  defendants  had  any 
notice  of  such  forgery,  or  that  defendants  wrongfully  paid 
the  checks  to  Bancroft. 

The  defendants  set  up  that  at  all  the  times  mentioned  by 
the  plaintiffs,  and  for  more  than  one  year  prior  thereto, 
plaintiffs  were  wholesale  merchants,  that  they  sold  merchan- 
dise to  the  merchants  of  Tecumseh  and  those  of  other 
towns  in  Johnson  and  other  counties  in  Nebraska;  that 
tlie  drawers  of  the  checks  were  merchants  of  Tecumseh 
who  had  large  dealings  with,  and  bought  large  quantities 
of  goods  from,  the  plaintiffs;  that  William  Bancroft  during 
all  that  time  was  the  agent  of  the  plaintiffs,  through  whom 
they  sold  the  goods  to  the  merchants,  and  who  was  author- 
ized to  collect  the  bills  for  the  goods  so  sold,  and  as  such 
agent  had  before  the  times  mentioned  collected  for  the 
plaintiffs  a  large  number  of  such  bills;  that  it  was  the 
plaintiffs'  custom  to  collect  bills  through  such  agent;  that 
in  pursuance  of  such  custom  the  agent  repeatedly  received 
checks  payable  to  the  plaintiffs'  order,  in  payment  of  such 
bills  upon  defendants'  and  other  banks,  and  then  indorsed 
the  plaintiffs'  name  thereon,  and  thus  collected  and  received 
payment  of  checks  for  the  plaintiffs,  all  of  which  was  re- 
peatedly ratified  by  the  plaintiffs;  and  that  by  such  conduct 
and  custom  of  the  plaintiff,  defendants  were  led  and  in- 
duced to  believe,  and  did  believe,  that  Bancroft  was  au- 
thorized to  endorse  and  collect  the  checks;  that  during  all 
of  said  time  the   plaintiffs   employed  no  other  means  of 
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collecting  suck  checks  than  through  the  agency  of,  and 
indorgement  of  the  same  by,  Bancroft ;  that  the  three  checks 
mentioned  were  presented  and  in<Ioi*8ed  by  Bancroft  in 
aocoidanoe  with  said  custom  and  in  pursuance  of  said  au- 
thority, and  without  defendants  having  any  notice  or 
knowledge  to  the  contrary ;  and  for  these  reasons  defend- 
ants paid  the  checks. 

The  reply  of  the  plaintiffs  is  a  general  denial  of  the 
answer. 

There  was  a  trial  to  the  court,  a  jury  being  waived,  auil 
a  finding  in  favor  of  the  defendants. 

The  plaintiffs  moved  for  a  new  trial  on  the  grounds : 

1.  The  finding  of  the  court  is  contrary  to  the  law  and 
evidence. 

2.  The  court  erred  in  admitting  in  evidence  the  deposi- 
tions excepted  to  by  the  plaintiffs. 

This  motion  was  overruled  and  judgment  entered  on  the 
finding  in  favor  of  defendants.  The  plaintiffs  prosecute 
their  petition  in  error  on  the  same  grounds  of  their  motion 
for  a  new  trial  in  the  court  below. 

The  plaintiffs  were  wholesale  merchants  doing  busine:3S 
at  Nebraska  City,  and  the  defendants  were  bankers  at  Te- 
cumseh.  These  places  are  about  forty  or  forty-five  miles 
distant  from  each  other  by  the  country  roads  and  about 
sixty  miles  by  the  railroad. 

One  Bancroft  was  employed  by  the  plaintiffs  as  a  sales- 
man, in  the  capacity  of  traveling  man,  in  their  business. 
He  had  been  in  their  employment  as  such  for  a  year  and 
a  half.  His  usual  traveling  territory  comprised  Tecumscli, 
and  all  the  towns  from  Nebraska  City  to  Valley  on  tho 
Burlington  &  Missouri  River  railroad  line,  including  all 
the  towns,  with  several  on  the  Missouri  Pacific  line,  includ- 
ing Howe,  Stella,  and  Crab  Orchard.  He  was  accustomcHl 
to  go  over  this  route  on  an  average  trip  of  once  in  two 
weeks,  soliciting  orders,  and  collecting  bills  of  sales  to  cus- 
tomers on  each  trip.     He  exercised  general  authority  in 
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the  collectiou  of  bills  for  the  plaintiffs  in  their  business  at 
Tecumseh  and  elsewhere  on  the  route;  and  was  accustomed 
in  the  collection  of  bills  to  take  checks  on  the  banks  at 
Tecumseh  and  at  other  points.  Such  checks  payable  to  the 
plaintiSs,  or  order,  he  habitually  indorsed  in  the  plaintifis' 
name,  presented  them  for  payment  at  the  bank,  sometimes 
receiving  cash  in  payment,  and  sometimes  exchange  pay- 
able to  plaintiffs,  but  at  other  times  remitting  tiie  checks 
directly  to  his  employers  without  cashing  them. 

i'rom  the  testimony  of  Robert  Payne,  of  the  plaintiffs' 
firm,  it  would  seem  that  the  authority  of  Bancroft,  as  an 
agent  and  ooIle(!tor,  rested  in  the  custom  and  circumstances 
of  their  business,  without  having  been  expressed  and  de- 
fined by  the  plaintiffs  to  their  salesmen ;  and  no  notice  was 
ever  given  by  the  plaintiffs  to  defendants,  or  to  other  busi- 
ness men,  on  Bancroft's  route,  as  to  the  extent  or  limit  of 
his  authority  to  bind  the  plaintiffs  as  an  agent  and  repre- 
sentative in  the  transaction  of  their  mercantile  sales  and 
collections  other  than  that  indicated  by  the  character  of  his 
employment,  and  the  manner  in  which  he  conducted  it. 

On  the  29th  and  30th  of  December,  1885,  Bancroft  was 
at  Tecumseh,  in  pursuance  of  his  employment  as  salesman 
and  collector  for  plaintiffs,  and  had  with  him,  which  he 
was  authorized  to  collect,  accounts  for  merchandise  against 
Wilson  and  Ellsworth,  L.  S.  Parker,  and  Kyle  &  Par- 
ker, merchants  of  that  place.  Upon  these  accounts  he 
collected  of  Wilson  and  Ellsworth,  $25.97 ;  of  L.  S.  Par- 
ker,  $160.69;  and  of  Kyle  &  Parker,  $30.83. 

These  sums  were  paid  to  him  by  the  parties  respectively 
by  checks  on  the  defendants,  payable  to  the  plaintiffs.  The 
checks  he  took  to  the  banking  house  of  defendants,  indorsed 
them  severally  with  the  names  of  the  plaintiffs,  presented 
them  for  payment,  and  they  were  severally  paid  in  money 
by  the  defendants.  The  money  was  embezzled  by  Bancroft ; 
and  for  the  amount  the  plaintiffs  bring  suit. 

It  is  the  plaintiffs'  contention  that,  while  Bancroft  had 
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implied  authority  to  collect  accounts  from  their  customers, 
and  to  receive  payment  in  money  or  checks,  yet,  having 
received  checks,  he  had  no  authority  to  cash  the  checks  or 
convert  them  into  money. 

It  will  be  observed  that  Payne,  a  member  of  the  plaint- 
iffs' firm,  on  the  stand  as  a  witness,  admitted,  while  claim- 
ing that  no  express  authority  had  been  given  Bancroft  to 
convert  the  checks,  given  him  in  payment  of  accounts, 
iuto  money,  that  no  expressed  limit  had  ever  been  placed 
upon  his  authority  as  agent,  even  as  between  the  plaintiffs 
and  Bancroft;  and  certainly  no  such  limitation  appears  to 
have  been  brought  to  the  knowledge  of  the  defendants,  or 
of  any  merchant  or  banker  with  whom  the  plaintiffs'  busi- 
I  ness  was  transacted  by  Bancroft.     I  extract,  from  the  cross- 

exam  ination  of  Payne,  his  evidence  as  to  the  agency  of 
the  collector: 

Q.  During  all  the  time  he  was  traveling  salesman  for 
your  house,  he  was  authorized  to  collect  bills  due,  was  he 
not? 

A.  Yes,  from  our  customerst 

Q.  And  that  was  his  usual  custom? 

A.  Yes,  he  was  authorized;  that  was  our  mode  then, 
and  is  now,  of  collecting  bills  from  customers. 

Q.  And  he  had  that  authority  from  your  house  to  collect 
bills  from  customers? 

A.  Yes. 

Q.  Did  he  have  any  authority  to  receipt  the  bills  he  col* 
lected;  to  receipt  to  merchants  the  bills  he  collected? 

A.  Well,  sir,  he  had  the  same  authority  that  any  mer- 
chant— he  had  no  direct  authority,  in  words  to  him,  he 
had  none. 

Q.  He  did  have  authority  to  receipt  the  bills  that  you 
sent  him  out  to  collect? 

A.  He  had  authority  by  reason  of  our  reoognizing 
that;  in  other  words,  we  never  said  to  receipt  for  these 
bills. 
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Q.  Did  you  ever  inform  the  defendants  or  any  other 
bank  what  limit  you  woald  put  on  his  authority  ? 

A.  We  never  informed  anybody  at  all. 

Q.  Whatever  limit  yon  claimed  to  put  on  his  authority, 
was  simply  between  yourselves  and  Bancroft? 

A.  That  was  the  custom,  yes. 

Q.  State  whether  or  not  on  this  last  trip  he  made,  in 
December,  1885,  he  was  not  authorised  to  collect  the  bill 
from  Parker? 

A.  He  had  the  same  general  thing. 

Q.  The  same  general  authority? 

A.  Yes. 

Q.  As  to  the  collection  of  all  claims  at  Tecumseh  and 
elsewhere? 

A.  Yes. 

Q.  Parker  was  a  customer  of  your  house  at  that  time? 

A.  Yes. 

Q.  And  also  Wilson  &  Ellsworth? 

A.  Yes. 

It  thus  fully  appears  that  Bancroft  had  authority  to  col- 
lect the  bills  receivable  of  plaintiffs  on  his  route,  and  to 
receipt  them,  if  paid,  in  the  name  of  plaintiffs,  and  to  re- 
ceive the  proceeds  in  money.  Having  such  authority,  he 
had  also  the  apparent  authority  to  receive  payments  from 
responsible  customers  in  checks  on  their  bankers,  drawn 
payable  to  his  employers  and  principal,  and  to  endorse 
them  in  their  name,  and  convert  them  into  money  at  the 
bank. 

fin  support  of  this  view  may  be  cited  the  authority  of 
the  most  acceptable  American  commentator  (Parsons  on 
Contracts,  vol.  I,  chap.  III.,  p.  44)  as  to  the  distinction 
between  general  and  special  agencies,  in  which  he  says: 
"Of  late  years,  courts  seem  more  disposed  to  r^ard  this 
distinction  and  the  rules  founded  upon  it,  as  altogether 
subordinate  to  that  principle  which  may  be  called  the  foun- 
dation of  the  law  of  agency ;  namely,  that  a  principal  is 
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responsible,  either  when  he  has  given  to  an  agent  suffi- 
cient authority,  or  when  he  justifies  a  party  dealing  with 
his  agent  in  believing  that  he  has  given  to  this  agent  this 
authority^ 

"  Where  the  agency  is  implied  from  general  employment, 
it  may  8ur\uve  this  employment,  and  will  be  still  implied 
in  favor  of  those  who  knew  this  general  employment,  but 
have  not  had  notice  of  the  cessation  of  the  employment, 
and  cannot  be  supposed  to  have  had  knowledge  thereof." 

The  case  cited  by  counsel  for  defendant  in  error,  of 
Kasson  v.  Noltner,  from  43  Wis.,  646,  is  quite  in  point  of 
exact  illustration  of  this  distinction,  and  is  an  instructive 
case.  This  point  also  arose,  and  these  views  of  the  law  of 
agency  were  expressed  as  controlling  the  decision  in  the 
case  of  Wd}^er  v,  Wray,  17  Neb.,  579,  and  also  in  that  of 
the  White  Lake  Lunger  Co.  v.  Stone,  19  Id.,  402.' 

The  plaintiffs  in  error  further  urge,  as  their  second  point, 
the  error  of  the  court  below  in  admitting  in  evidence  a 
certain  deposition  objected  to.  As  to  this  objection  we  have 
heretofore  held,  repeatedly  (on  the  authority  of  1  Greenleaf, 
sec.  49),  that  in  an  action  tried  to  the  court  without  a 
jury,  except  in  rare  and  extraordinary  cases,  a  reviewing 
court  will  not  consider  an  alleged  error  of  the  court  below 
in  the  admission  of  evidence;  since  whatever  be  the  grounds 
of  objection,  the  court  must,  of  necessity,  hear  or  read  tlie 
evidence  to  determine  its  character  and  value.  Alleged 
error  of  this  nature  is  not  deemed  to  have  prejudiced  the 
issues  of  either  party,  or  to  have  influenced  the  judgment 
of  the  court;  and  while  I  incline  strongly  to  the  opinion 
that  the  deposition  admitted  and  complained  of  was  admis- 
sible evidence,  that  question  will  not  be  further  considered. 

The  judgment  of  the  district  court  is  affirmed. 

JurXiMENT  AFFIRMED.       ^ 

The  other  Judges  concur. 
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George  J.  McDuffie  v.  Matthew  B.  Bentley. 

[Filed  Septembeb  17,  1889.] 

1.  Pleading.    In  an  action  by  M.  against  B.,  the  petition  alleged 

that  defendant  sold  and  endorsed,  without  reoonrse,  to  plaintiff 
a  promissory  note,  past  dne,  secured  by  mortgage  on  land  and 
chattels;  that  upon  suit  to  collect  said  note,  the  makers  answered, 
proTing  that,  except  as  to  an  insignificant  portion  of  the  consid- 
eration, the  note  was  giren  for  usurio.ns  interest  in  which  the 
plaintiff  lost  the  amount  thereof,  etc.  The  defendant  answered 
that  at  the  time  of  the  sale  and  endorsement  of  the  note  by  him 
to  plaintiff,  he  informed  the  plaintiff  of  each  and  every  defect 
therein,  etc.  The  plaintiff  moved  for  an  order  requiring  the  de- 
fendant to  make  his  answer  specific;  that  he  state  in  what  man- 
ner he  informed  the  plaintiff  of  the  defects  in  said  note,  and  bf 
the  defenses  thereto,  and  for  a  further  order  requiring  him  to 
separate  his  second  paragraph,  and  show  what  portion  thereof  ia 
relied  upon  as  a  defense,  and  what  portion  is  intended  as  affir- 
mative relief,  set-off,  or  counter  claim  against  the  plaintiff;  which 
motion  was  overruled;  hddt  not  reversible  error. 

2.  Trial:  Cboss-Kxaminatiok.    HeM,  That  when  a  party  on  cross- 

examination  asks  a  witness  an  immaterial  or  irrelevant  qnestioo, 
he  is  concluded  by  the  answer,  and  will  not  be  permitted  to  call 
a  witness  to  contradict  it. 

3.  :  Failure  to  Read  Instbugtions  to  Juby.  The  stat- 
ute provides  that  the  court  must  read  over  all  instructions  which 
it  intends  to  give,  and  none  others,  to  the  jury,  etc  Held^That 
the  refusal  or  failure  by  the  court  to  read  to  the  jury  an  instrac- 
tion  which  it  announces  as  given,  and  writes  thereon  as  given, 
and  files  as  such,  is  reversible  error. 

Error  to  the  district  court  for  Webster  county.     Tried 
below  before  Gasijn,  J. 

Q.  R.  Chancy,  and  C,  E,  Davis,  for  plaintifiPin  error. 

Coife  &  McNeny,  for  defendant  in  error. 


I 
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Cobb,  J. 

This  cause  is  brought  on  error  from  the  district  court  of 
Webster  county. 

The  plaintiff  in  his  petition  alleges  that  on  June  1, 1886, 
he  purchased  of  the  defendant,  for  the  consideration  ofi 
$650,  a  promissory  note,  here  set  out. 

"1700.  Red  Cix>ud,  Neb.,  April  27,  1886. 


I  "  One  year  after  date  we  or  either  of  us  promise  to  pay  to 

'  Matthew  R.  Bentley,  or  order,  seven  hundred  dollars  for 

value  received,  n^otiable  and  payable  without  defalcation 
or  discount  at  Red  Cloud,  Neb.,  with  interest  at  the 
rate  of  ten  per  cent  per  annum  from  date  until  paid.  In 
case  this  note  is  not  paid  at  maturity,  and  an  action  is  com- 
menced thereon,  we  agree  to  pay  an  attorney's  fee  of  ten 
per  cent  on  the  amount  due,  the  same  to  be  allowed  by  the 
court  and  included  in  the  judgment. 
"Due  April  27, 1886.  Joshua  Brubaker 

I  "Sarah  R.  Brubaker. 

"May  15,  1886,  received  on  the  within  note,  J120." 
Endorsed,  "  without  recourse,  M.  R.  Bentley." 

That  the  defendant  delivered  the  same  to  the  plaintiff 
as  a  valid  obligation,  when  in  fact  all  of  said  note,  except 
the  sum  of  $7.75,  was  usurious,  contracted  for  by  defend- 
ant with  one  of  the  makers,  Joshua  Brul>aker,  and  which 
the  defendant  knew  was  only  good  for  $7.75  at  the  time 
he  sold  the  same  to  the  plaintiff;  that  plaintiff  notified  the 
maicers  and  requested  them  to  pay  the  note,  which  they 
I  refused  to  do,  but  tendered  the  sum  of  $22  in  payment, 

'  which  plaintiff  refused  to  accept,  and  on  March  27,  1887, 

brought  suit  thereon  in  the  county  court  of  said  county 
against  the  makers,  who  kept  their  tender  good,  and  on 
April  7,  following,  a  trial  was  had  and  judgment  was  re- 
covered for  $7.75  only  against  the  makers,  and  against  the 
plaintiff  for  $3  for  cost  of  suit ;  that  the  plaintiff  expended 
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$25  as  attorney's  fees  in  endeavoring  to  collect  tlie  note, 
which  was  secured  by  both  real  estate  and  chattel  mortgages, 
and  which  would  have  been  worth  its  face,  with  interest,  less 
the  credit  of  $120,  had  it  not  been  usurious;  that  after  the 
makers  had  joined  issue  on  aplea  of  usury  the  plaintiff  noti- 
fied the  defendant,  at  the  Hot  Springs  of  Arkansas,  of  the 
defense  set  up,  requesting  that  his  testimony  be  taken  to 
meet  the  plea  of  usury  if  be  so  desired,  to  which  request 
the  defendant  paid  no  attention;  wherefore  the  plaintiff 
prays  judgment  for  the  amount  of  money  paid  and  expended, 
with  interest  at  ten  per  cent  from  May  15,  1886,  on  the 
consideration  paid  for  the  note. 

I.  The  defendant  answered  that  at  the  time  of  the  en- 
dorsement and  delivery  of  the  note  set  forth,  he  informed 
the  plaintiff,  who  was  fully  apprised  of  each  and  every 
defect  therein  and  defense  thereto,  and  took  and  received 
the  note  with  full  knowledge  of  its  character,  kind,  and 
quality,  and  at  his  own  risk,  and  without  any  warranty, 
implied  or  otherwise,  on  the  part  of  defendant;  and  de- 
nied all  allegations  not  specifically  admitted. 

II.  The  defendant  further  says  that  the  note,  with  others 
belonging  to  him,  was  endorsed  and  delivered  to  plaintiff 
to  the  amount  of  $1,883  in  exchange  for  the  N.  W.  ^  of 
sec.  35,  town  1,  R.  11  in  Smith  county,  Kansas,  mortgaged 
for  $300,  assumed  by  defendant,  and  falsely  represented 
by  the  plaintiff  to  be  land  of  good  quality,  free  of  breaks 
and  smooth,  with  forty  acres  under  cultivation,  worth 
$2,500,  the  plaintiff  well  knowing  such  were  not  the  facts, 
and  that  it  was  rough  broken  land  with  little  or  none  of 
it  under  cultivation,  and  was  worth  not  more  than  $1,000. 
Relying  upon  the  representations  of  the  plaintiff  as  to  the 
condition  and  value  of  said  land,  the  defendant  exchanged 
said  notes,  including  the  note  set  forth,  for  said  land,  and 
enclosed  and  delivered  them  to  the  plaintiff  and  assumed 
the  payment  of  the  $300  mortgage  on  the  land.  At  the 
time  of  such  exchange  the  land  was  in  a  condition  adverse 
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and  contrary  to  the  plaintiff's  representations  and  warranty, 
and  was  not  worth  more  than  $1,000,  wherefore  the  defend- 
ant asks  judgment  against  the  plaintiff  in  damages  for  the 
sum  of  $1,483  and  cost  of  suit 

The  plaintiff's  motion  for  an  order  requiring  the  defend- 
ant to  make  the  first  paragraph  of  his  answer  more  specific; 
that  he  state  in  what  manner  he  informed  the  plaintiff  of 
the  defects  in  sfiid  note,  and  the  defenses  thereto,  and  what 
particular  defects  and  defenses  were  made  known  to  him 
by  defendant,  and  in  what  manner  the  defendant  was  re* 
lieved  from  his  warranty  in  the  sale  of  said  notes;  and  for 
a  further  order  requiring  him  to  separate  his  second  para- 
graph so  as  to  show  what  portion  thereof  is  relied  upon  as 
a  defense  to  the  plaintiff's  cause  of  action,  and  what  por- 
tion is  intended  as  affirmative  relief,  set-off,  or  counter 
daim  against  the  plaintiff,  was  argued  by  counsel,  and  was 
overruled  by  the  court,  to  which  ruling  the  plaintiff  took 
exceptions  in  due  form. 

The  plaintiff's  reply  admits  that  he  exchanged  the  land 
described  with  the  defendant  for  various  notes,  in  various 
amounts,  in  all  about  $2,250,  and  denies  each  and  every 
other  all^ation  of  the  defendant's  answer. 

There  was  a  trial  to  a  jury  with  a  finding  for  the  defend- 
ant, and  also  special  findings  of  fact  that  at  the  time  of  the 
delivery  of  the  note  in  question,  or  prior  tliereto,  the  plaint- 
iff was  informed  by  the  defendant  that  said  note  was  usu- 
rious; and  that  the  plaintiff  fraudulently  represented  the 
value  of  the  land  he  traded  for  the  notes  to  the  defendant. 

The  plaintiff's  motion  to  set  aside  the  verdict  and  for  a 
new  trial  was  overruled,  with  judgment  for  defendant's 
costs,  to  which  exceptions  were  taken,  and  the  following 
errors  assigned: 

1.  The  court  erred  in  overruling  the  motion  to  make 
the  first  paragraph  of  defendant's  answer  more  specific,  and 
to  separate  his  second  paragraph,  as  asked  for  in  the  motion. 

2.  In  exduding  fixe  testimony  of  Shirey  on  recall^  and 
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excluding  the  answer  to  the  last  question  asked  defendant 
on  cross-examination. 

3.  In  giving  instructions  one  and  three^  and  the  latter 
clause  of  instruction  two  of  its  own  motion. 

4.  In  marking  the  instructions  one  and  two^  asked  for 
by  plaintiff,  *^  given"  and  handing  them  to  the  jury  without 
reading  them  to  the  jury  with  the  otlier  instructions. 

6.  In  submitting  the  special  findings  to  the  jury,  because 
there  were  no  sufficMcnt  pleadings  or  evidence  upon  which 
to  base  them. 

6.  In  overruling  the  motion  for  a  new  trial. 

As  to  the  first  error  here  assigned,  my  understanding  of 
the  law  to  be  applied  to  this  class  of  motions  is,  that  unless 
the  motion  can  be  allowed  in  the  exact  form  presented  to 
the  court  it  will  be  denied.  This  motion  first  requires  the 
defendant  to  make  the  first  paragraph  of  his  answer  more 
specific,  and  to  state  in  what  manner  he  informed  the 
plaintiff  of  the  defects  of  the  note  transferred  and  of  the 
defenses  thereto. 

It  does  not  appear  to  be  important  to  disclose  in  what 
manner  this  information  was  conveyed.  The  plaintiff's 
cause  of  action,  if  he  had  one,  consisted  in  the  fact  that  he 
bought  the  note  of  defendant  in  good  faith,  believing  it  to 
be  a  binding  obligation  on  the  makers,  unaffected  by 
usury,  and  tliat  it  turned  out  in  fact,  coming  to  his  knowl- 
edge after  the  purchase,  and  parting  with  the  consideration 
therefor,  that  it  was  affected  with  the  vice  of  usury.  Now 
if  the  defendant  had  informed  him  before  the  purchase  and 
delivery  that  the  note  was  usurious,  either  personally  or 
by  another,  directly  or  indirectly,  orally  or  in  writing,  that 
would  make  him  a  purchaser  with  notice  of  the  defect. 
Had  the  motion  been  limited  to  a  rule  requiring  the  de- 
fendant to  state  in  his  answer,  definitely,  that  he  informed 
the  plaintiff,  before  the  purchase  and  delivery  of  the  note, 
of  the  identical  defect  charged  against  the  note  in  the 
plaintiff's  petition,  I  would  be  inclin^  to  hold  that  the 
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motion  should  have  been  allowed,  although  not  aware  that 
it  has  been  held  in  this  state  to  be  a  reversible  error  on  the 
part  of  a  trial  court  to  refuse  to  compel  parties  in  an  action 
to  make  their  pleadings  definite  and  certain.  I  am  far 
from  certain,  however,  that  the  first  paragraph  of  the  <le- 
fendant's  answer  was  not  open  to  demurrer  for  not  meet- 
ing the  issue  as  tendered  by  the  petition. 

The  motion  also  asked  for  an  order  requiring  the  de- 
fendant to  separate  the  second  paragraph  of  his  answer,  to 
show  what  portion  he  relied  on  as  a  defence  to  the  action, 
and  what  portion  he  intended  as  a  foundation  for  affirma- 
tive relief,  set-off  or  counter  claim.  Under  correct  rules 
of  pleading  this  portion  of  the  answer  should  have  been 
entitled  counter  claim,  though  I  think  there  was  no  neces- 
sity of  separating  it  into  several  parts.  But  taking  the 
motion  as  a  whole  I  am  not  prepared  to  say  that  the  court 
below  committed  an  abuse  of  its  discretion  in  overrul* 
ing  it 

The  second  error  is  the  exclusion  of  the  testimony  of 
the  witness  Shirey.  It  appears  that  when  the  defendant 
was  on  the  stand  as  a  witness  in  his  own  behalf,  upon  his 
cross-examination  the  following  testimony  was  given : 

Q.  You  have  been  selling  off  quite  a  number  of  notes? 

A.  Yes,  sir. 

Q.  They  were  all  about  the  same  quality? 

A.  Well,  Shirey  thought  not. 

Q.  Did  you  tell  every  man  that  you  sold  to  that  there 
was  bonus  in  them? 

A.  Yes,  sir, 

Q.  Tell  Shirey  so? 

A.  Yes,  sir,  and  he  knew  it  without  my  telling  him  so. 

Q.  Shirey  had  the  first  pick  of  the  notes? 

A.  Yes,  sir. 

The  defendant  being  afterwards  recalled  for  further 
cross-examination,  the  counsel  for  plaintiff  asked  the  ques- 
tion: At  the  time  you  sold  tliat  batch  of  notes  you  testi- 
25 
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Red  to  selling  to  the  Ked  Cloud  National  Bank  did  you  tell 
Shirey  that  the  notes  contained  usury  or  bonua^  or  say  any- 
thing to  lead  him  to  believe  they  were  usurious  notes  ? 

To  this  question  the  defense  objected  as  immaterial,  ir- 
relevant, and  improper  cross-examination ;  calling  for  the 
witness'  conclusions,  and  because  the  witness  had  been 
once  examined  and  excused  from  further  testimony.  These 
objections  the  court  sustained.  B.  V.  Shirey,  who  had 
been  previously  examined  as  a  witness,  was  recalled  by 
the  plaintiff,  who  offered  to  prove  by  the  witness  that  the 
defendant  did  not,  at  the  time  he  sold  the  notes  referred  to 
as  having  been  sold  to  the  Red  Cloud  National  Bank,  tell 
him  that  the  notes  contained  bonus,  or  usury,  or  use  any 
words  that  would  lead  him  to  believe  that  they  were  usu- 
rious notes. 

The  same  objections,  last  made,  were  interposed  by  de? 
fense. 

By  the  court:  You  may  ask  that  question. 

Q.  Did  he  tell  you  the  notes  were  usurious,  or  that  they 
contained  bonus  f 

Objection  was  now  sustained,  and  the  plaintiff  excepted 
to  the  ruling  of  the  court. 

The  question  whether  the  defendant  told  the  president 
of  the  Bed  Cloud  National  Bank  that  certain  notes  were 
usurious,  or  not,  was  immaterial  to  the  issues  to  be  tried ; 
and  I  understand  the  rule  to  be  inflexible  that  where  a 
party  pursuing  a  cross-examination  asks  the  witness  an  im- 
material question,  he  is  bound  by  the  answer  given,  and 
will  not  be  permitted  to  call  a  witness  in  contradiction. 
This  rule  is  elementary,  and  does  not  require  fo  be  re- 
solved. 

The  third  and  fourth  errors  will  be  considered  together, 
and  are  founded  upon  the  refusal  of  the  court  to  read  to 
the  jury  certain  instructions  asked  to  be  given  by  the 
plaintiff,  and  marked  given  by  the  court,  that  "every  per- 
son who  transfers  a  chose  in  action  impliedly  warrants  at 
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least  that  there  is  no  1^1  defense  to  its  collection  arising 
out  of  his  own  connection  with  its  origin;  hence  if  jou 
find  from  the  evidence  that  the  defendant  traded  the  note 
described  in  the  plaintiff's  petition  with  other  notes  to 
plaintiff  for  a  tract  of  land,  and  that  it  was  put  into  the 
trade  at  $650,  and  that  the  defendant  endorsed  said  note 
witliout  recourse,  and  delivered  it  to  the  plaintiff,  he  thereby 
warranted  it  to  be  just  what  it  purported  to  be,  a  binding 
obligation  of  the  makers  for  its  full  face,  less  the  amount 
endorsed  thereon ;  and  if  you  further  find  that  said  note  was 
uU  usurious  except  $7.75,  you  should  find  for  the  plaintiff." 

2.  "The  vendor  of  a  bill  or  note,  notwithstanding  he 
transfers  the  same  by  an  endorsement  without  recourse,  im- 
pliedly warrants  by  the  very  act  of  transferring  that  the 
prior  signatures  to  the  paper  are  genuine  and,  so  far  at 
least  as  affected  by  his  dealings  with  and  relation  to  the 
paper,  that  it  expressed  upon  its  face  the  exact  legal  obli- 
gation of  all  such  prior  parties.'' 

The  statute  of  this  state,  entitled  Instructions  to  Juries, 
sec.  54,  chap.  19,  provides  that  "The  court  must  read  over 
all  the  instructions  which  it  intends  to  give,  and  none  oth- 
ers, to  the  jury,  and  must  announce  them  as  given,  and 
shall  announce  as  refused,  without  reading  to  the  jury,  all 
those  which  are  refused,  and  must  write  the  word  'given' 
or  'refused,'  as  the  case  may  be,  oo  the  margin  of  each 
instruction." 

From  the  language  of  this  section  it  is  clear  that  it  was 
the  intention  of  the  legislature  to  make  it  the  duty  of  the 
trial  court  to  read  to  the  jury  all  instructions  given  to  them 
on  the  trial  of  a  cause;  or  in  other  words,  to  make  the 
method  of  giving  instructions  that  of  reading  them  to  the 
jury.  The  statute  not  only  imposes  upon  the  court  the 
duty  of  reading  the  instructions  to  the  jury,  but  insures 
to  every  suitor  the  right  to  have  all  instructions  which  he 
shall  present,  and  which  shall  be  deemed  proper  to  be 
given  to  the  jury,  read  to  them,  at  length,  by  the  court. 
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A  refusal  or  n^lect  to  discharge  this  duty,  and  a  denial 
of  this  right  to  a  suitor,  in  any  cause,  are  administrations 
without  that  ''due  process  of  law  "  required  by  the  constitu- 
tion of  this  state,  and  must  be  held  to  be  reversible  error. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  will  be  remanded  for  further  proceedings  in  accord- 
ance with  law. 

Beyebsed  and  remanded. 
The  other  Judges  concur. 


John  L.  Avery  et  al.,  appellants.,  v.  L.  B.  Baker 

ET  AL.,  appellees. 
[Filed  Octobbb  1,  1889.] 

1.  Beligioiui   Societies:    Sale  of  Pbopebty:    Injunction : 

JoiNDKB  OF  PABTI1E&  Where  a  number  of  persons  contribate 
to  the  erection  of  a  charch  edifice  npon  the  agreement  that  it  is 
to  be  need  by  a  certain  religions  society,  and  when  not  in  nse 
by  it,  by  other  denominations,  and  for  ^'lectares,  concerts," 
etc.,  hdd^  that  it  was  not  necessary  for  all  the  persons  contrib- 
uting to  the  erection  of  the  bnilding  to  join  in  an  action  to 
restrain  a  sale  and  transfer  of  the  property  to  be  used  for  mer- 
cantile purposes. 

2.  :   Use  of  Chubch  Pbopebty:    Injunction.    Where  a 

church  edifice  has  been  erected  by  voluntary  contributions  and 
upon  the  promise  and  agreement  that  the  building  is  to  be  used 
for  certain  specified  purpooes,  the  contributors  to  the  fund  have 
a  right  to  insist  that  the  property  be  used  for  the  purposes 
named,  and  may  enjoin  a  sale  of  the  bnilding  where  no  adequate 
eauae  is  shown  and  the  effect  would  be  to  divert  the  (buds  fh>m 
the  use  intended  and  apply  them  elsewhere. 

Appeal  from  the  district  court  for  Madison  coanty 
from  a  judgment  sustaining  a  demurrer  to  the  plaintiff's 
petition.     Heard  below  before  Norris,  J« 
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The  petition  is  as  follows  : 

"That  on  or  about  the day  of  April,  A.  D.  1881, 

the  above  named  J.  R.  Morris,  a  regular  authorized  and 
licensed  minister  of  the  Baptist  faith,  together  with  the 
other  plaintiffs  above  named  and  numerous  other  parties, 
all  residents  of  the  village  of  Battle  Creek,  being  desirous 
of  having  a  place  of  religious  worship  erected  in  the  vil- 
lage of  Battle  Creek,  entered  into  an  agreement  whereby  a 
church  building  was  to  be  erected  for  the  benefit  of  the 
residents  of  Battle  Creek  and  vicinity,  there  being  at  that 
time  no  church  building  in  which  those  of  protestant  faith 
could  worship. 

^^  That  according  to  the  terms  of  said  agreement,  said  J. 
R.  Morris  was  to  receive  subscriptions  from  the  plaintiffs 
and  other  residents  of  said  village  of  Battle  creek,  to  pur- 
chase a  lot  and  proceed  to  and  su[)erintend  the  erection  of 
a  church  building  in  the  said  village  of  Battle  Creek,  and  it 
was  further  understood  and  agreed  that  said  church  building 
80  to  be  erected  was  to  be  for  the  use  and  religious  benefit 
of  the  residents  of  said  village  and  should  always  continue  so 
to  be  used  for  church  purposes,  and  it  was  further  under- 
stood and  agreed  that  those  persons  professing  the  Baptist 
faith  should  have  the  preference  right  to  conduct  religious 
services  therein,  but  that  members  of  any  other  evangelical 
protestant  church  might  have  and  exercise  the  privilege  of 
holding  religious  servicros  therein,  providing  that  the  same 
were  held  at  such  times  as  to  cause  no  interference  with  the 
right  of  those  professing  the  Baptist  faith  ;  and  it  was  fur- 
ther understood  that  the  residents  of  Battle  Creek  were  to 
have  the  privilege  of  using  said  building  for  the  purpose 
of  having  lectures  and  concerts  of  a  religious  natnre  held 
therein,  providing  as  aforesaid  that  the  same  should  not 
interfere  with  the  stated  times  of  holding  the  usual  de- 
votional services.  That  subsequent  to  the  date  last  afore- 
said, and  after  the  plaintiff  and  many  others  of  Battle 
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Creek  had  subscribed  towards  the  erection  of  the  church 
building  upon  the  conditions  above  named,  the  said  plaintiff 
J.  R.  Morris  procured  a  deed  for  lot  eight  in  block  fifteen 
in  the  original  town  of  Battle  Creek,  from  Blair  &  Kim- 
ball, which  said  lot  was  donated  upon  the  conditions  that 
the  same  should  always  be  used  for  church  purposes;  that 
there  was  no  object  or  purpose  in  having  the  legal  title  to 
said  property  taken  in  the  name  of  the  trustees  of  the 
Baptist  church  of  Battle  Creek;  that  these  plaintiffs,  other 
than  said  Morris,  at  the  time  of  the  deeding  of  said  lot, 
were  not  present,  and  after  being  informed  thereof  made 
no  objection,  but  acquiesced  in  the  action  of  the  plaintiff 
Morris,  on  his  suggestion  that  it  would  be  a  more  conven- 
ient method  to  have  the  title  of  the  property  taken  in  the 
name  of  some  religious  society,  and  the  preference  right  of 
worship  was  given  those  professing  the  Baptist  faith  out  of 
deference  to  and  on  account  of  the  esteem  and  gratitude  felt 
toward  the  plaintiff  J.  R.  Morris,  a  minister  of  the  Baptist 
church,  but  at  no  time  did  your  petitioners  entertain  any 
thought,  nor  was  it  understood  or  agreed,  that  the  owner- 
ship and  right  to  said  property  was  to  rest  in  the  Baptist 
church  of  Battle  Creek  as  a  religious  society.  That  on  or 
about  the  12th  day  of  June,  1888,  subsequent  to  the  time 
subscriptions  were  solicited  from  the  plaintiffs  for  the  erec- 
tion of  said  church  building,  a  religious  society  called  the 
Baptist  church  of  Battle  Creek  was  organized,  at  which 
meeting  J.  R.  Morris,  W.  B.  Jordan,  and  Charles  Pratt 
were  elected  trustees. 

''That  soon  after  the  subscriptions  subscribed  toward 
the  building  of  said  church  by  the  plaintiffs  were  paid  in, 
the  plaintiff  J.  R.  Morris  caused  to  be  erected  a  church 
building  upon  the  lot  aforesaid  at  a  cost  of  $522,  of  which 
amount  the  plaintiff 

J.R.Morris  subscribed  and  paid $50  00 

George  S.  Hurford      "  «    32  00 

R.  H.  Maxwell  "  "   20  00 
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John  D.  Hoover  sabeoribed  and  paid $20  00 

R.  P.  Avery  "  "        20  00 

J.  L.  Avery  "  "       5  00 

J.T.Hale  "  " 25  00 

John  D.  Hoover,  Sr.  «  "       25  00 

Thomas  Ross  "  "       20  00 

D.  M.  Logan  ''  "       20  00 

Jacob  Cleveland  "  "        20  00 

William  Pales  "  «       5  00 

F.J.Hale  "  "        25  00 

William  Wigg  "  "        5  00 

LidaWi^  "  «       5  00 

and  afterwards,  and  when  said  church  was  dedicated,  the 
plaintiff  J.  R.  Morris  advanced  the  further  sum  of  $270 
to  help  pay  off  the  indebtedness  of  said  church  and  the  other 
liabilities,  plaintiffs  above  named  and  many  others  with 
like  interests  contributed  sums  ranging  from  one  dollar  to 
twenty-five  dollars  for  the  same  purpose;  that  said  society 
of  the  Baptist  church  of  Battle  Creek  was  an  unincorpo- 
rated body  with  no  power  or  authority  to  act  as  a  religious 
corporation  under  the  laws  of  the  state  of  Nebraska,  and 
all  business  of  any  kind  or  nature  transacted  by  the  said 
society  was  done  through  the  said  J.  R.  Morris  aud  his 
son-in-law,  one  W.  B.  Jordan ;  that  of  the  amount  paid 
toward  the  erection  of  the  said  church  building,  aside  from 
the  amount  contributed  by  J.  R.  Morris,  there  was  not 
over  forty  dollars  by  those  professing  the  Baptist  faith, 
but  all  of  said  amount  was  paid  in  by  these  plaintiffs  and 
other  residents  of  the  village  of  Battle  Creek,  who  were 
not  members  of  said  Baptist  church,  and  many  who  were 
not  members  of  said  Baptist  church,  and  many  who  were 
in  no  wise  connected  with  any  orthodox  protestant  diurch. 
''That  after  the  erection  of  said  church  building  the 
plaintiffs  furnished  and  advanced  money  at  different  times 
and  divers  times  for  the  purpose  of  furnishing  said  build- 
ing  and  rendering  the  same  suitable  for  the  purpose  of 
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holding  services  therein^  and  have  advanced  money  for 
repairs  and  to  pay  the  necessary  current  expenses  of  main- 
taining said  services,  and  from  and  after  the  time  of  build- 
ing said  church  religious  services  were  had  therein  for  the 
benefit  of  the  residents  of  the  said  village  of  Battle  Creek 
under  the  direction  of  the  plaintiff  J.  R.  Morris,  the  pastor 
in  charge,  in  conformity  with  the  doctrine,  faith,  and  tenets 
of  the  Baptist  sect,  for  the  period  of  about  two  years,  and 
during  said  time  religious  services  were  held  therein  every 
Sunday,  and  on  various  occasions  when  said  church  was 
not  in  use  by  said  plaintiff  J.  R.  Morris  for  the  benefit  of 
those  professing  the  Baptist  faith,  preaching  of  the  gospel 
was  had  therein  under  the  auspices  of  orthodox  ministers 
of  different  protestant  denominations,  and  said  building  has 
at  all  times  been  opened  and  used  for  the  purpose  of  giving 
public  concerts  and  lectures  of  a  religious  nature  for  the 
entertainment  of  the  residents  of  the  said  village  of  Battle 
Creek ;  that  about  two  years  afler  the  said  building  was 
erected  the  said  plaintiff  Morris  moved  from  said  village,  and 
since  his  removal  has  resided  elsewhere ;  but  before  leaving, 
the  key  to  said  building  was  left  by  said  Morris  with  one 
Warner  Hale,  a  resident  of  said  village,  but  not  a  member 
of  any  orthodox  society,  with  instructions  to  allow  any 
protestant  clergyman  in  good  standing,  without  reference 
to  denominational  affiliations,  to  hold  services  therein  for 
the  benefit  of  the  residents  of  said  village,  and  thereafter, 
up  to  the  —  day  of  March,  1888,  religious  services  were 
held  in  said  church  for  the  benefit  of  the  people  of  said 
village  whenever  the  services  of  an  authorized  minister, 
without  reference  to  denomination  or  religious  creed,  could 
be  obtained,  and  at  various  times  lectures  and  concerts  of  a 
religious  nature  have  been  held  therein. 

"That  the  plaintiffs  and  many  other  residents  of  the 
said  village,  on  whose  behalf  this  action  is  brought,  would 
never  have  subscribed  and  paid  the  amounts  so  contributed 
by  them  toward  the  erection  of  the  said  church,  nor  would 
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they  have  oontributed  or  assisted  in  maintaining  the  same 
as  a  place  of  worship  upon  any  otiicr  condition  than  those 
embodied  in  the  agreement  and  understanding  hereinbefore 
set  forth.  • 

''That  afterwards,  and  on  or  about  the  —  day  of  July, 
1887y  the  said  Blair  &  Kimball  made  and  executed  a 
quit-claim  deed  for  the  premises  hereinbefore  described  to 
the  trustees  of  the  Baptist  church  of  Battle  Creek,  Ne- 
braska, and  at  the  solicitation  of  W.  W.  Wigg,  George 
Pratt,  and  J.  D.  Hoover,  Sr.,  who  pretended  to  be  the 
duly  elected  and  qualified  trustees  of  the  Baptist  church  of 
Battle  Creek,  said  deed  was  delivered  to  them,  they  pre- 
tending to  be  the  proper  custodians  of  the  muniments  of 
title  to  said  church  property. 

"Tiiat  on  or  alx)ut  the  14th  day  of  September,  1887,  the 
said  W.  W.  Wigg,  George  Pratt,  and  J.  D.  Hoover,  Sr., 
made,  executed,  and  delivered  to  the  defendant  L.  B.  Baker 
a  deed  to  the  said  church  property  without  tiie  consent  of 
these  plaintiffs,  claiming  to  act  in  and  about  the  making  of 
said  deed  as  trustees  of  the  said  Baptist  (^hurch  society;  but 
your  petitioners  allege  that  after  the  departure  of  said 
Morris  from  the  said  village  of  Battle  Creek  the  Baptist 
church  society  of  Battle  Creek  has  never  been  an  organiza- 
tion such  as  is  re(K>gnized  by  the  laws  of  this  state,  or  by 
the  rules  and  regulations  governing  religious  societies  of 
the  Baptist  church,  and  the  said  Wigg,  Pratt,  and  Hoover 
were  never  chosen  trustees  of  the  society  in  any  manner 
provided  by  law  or  by  the  usages,  rules,  and  customs  of 
the  Baptist  church;  nor  were  they  authorized  to  make  a 
conveyance  of  said  church  property,  nor  were  said  parties 
or  said  Baptist  church  of  Battle  Creek  authorized  by  tlie 
district  court  of  Madison  county  to  make  a  conveyance  to 
^)aid  property  to  the  defendant  Baker;  that  the  quit-claim 
deed  above  referred  to  was  obtained  by  said  Wigg,  Pratt 
and  Hoover  at  the  instance  and  request  of  the  defendant 
Baker  for  the  purpose  of  avoiding  the  conditions  recited  in 
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the  deed  running  to  the  trustees  of  the  Baptist  church  in 
1881,  to  the  effect  that  said  lot  should  always  be  used  for 
church  purposes,  that  the  same  might  be  conveyed  by  tliem 
to  said  Baker;  that  said  parties  have  never  accounted  for 
the  proceeds  of  said  church  building  and  lot,  which  is  of 
about  the  value  of  one  thousand  dollars,  but  these  plaintiffs 
aver  and  charge  that  the  consideration  of  said  property  was 
lumber  to  the  amount  of  about  three  hundred  dollars, 
which  said  Wigg,  Pratt,  and  Hoover  propose  to  use  in  the 
erection  of  a  building  about  eight  miles  south  of  Battle 
Creek,  in  Fair  View  precinct.  That  said  defendant  Baker 
has  pretended  to  sell  and  convey  by  deed  said  church  prop- 
erty to  Barnard  Langhoff  and  Michael  Warneke,  also  de- 
fondants  in  this  case,  who  were  about  to  destroy,  deface, 
and  tear  out  the  interior  of  said  church  building,  and  so 
arrange  the  inside  thereof  as  to  render  the  same  suitable  to 
occupy  as  a  hardware  store,  thereby  leaving  said  building 
utterly  unfit  for  church  purposes,  and  refuse  to  allow  the 
plaintiffs  or  any  of  the  residents  of  Battle  Creek  to  worship 
therein ;  that  said  defendant  purchased  said  premises  with 
full  knowledge  of  the  rights  of  plaintiffs  therein,  and  the 
said  plaintiffs  further  say  that  the  deed  running  from  Wigg, 
Pratt,  and  Hoover,  purporting  to  convey  said  premises  to 
said  defendant  Baker,  and  the  deed  from  the  latter  to  said 
Langhoff  and  Warneke,  cast  a  cloud  upon  the  title  of  said 
premises. 

"That  those  persons  who  formerly  coastituted  the  Bap- 
tist church  society  of  Battle  Creek  are  now  no  longer  con- 
nected therewith,  but  most  of  them  have  become  identified 
with  other  denominations  or  joined  other  or  different  Bap- 
tist societies;  that  said  church  building  is  the  only  one 
within  twelve  miles  of  Battle  Creek  where  people  adhering 
to  the  protestant  religion  may  meet  and  worship." 

The  prayer  is  for  an  injunction  to  restrain  the  defend- 
ants from  obstructing  and  destroying  the  building  in  ques- 
tion for  church  purposes,  and  to  remove  a  cloud  from  the 
title  to  said  property. 
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H.  C.  Brome,  for  appellants : 

There  is  no  defect  of  parties  plaintiff,  as  the  case  comes 
onder  sec  43  of  the  Code.  It  differs  from  a  simple  subscrip- 
tion to  erect  a  church  edifice,  as  there  was  in  this  case  a  pur- 
chase of  property  for  a  specific  purpose  by  contributors  of 
tlie  purchase  price.  A  conveyance,  at  the  time  of  payment, 
to  another  than  the  one  paying  the  consideration  raises  a 
resulting  trust  in  favor  of  the  grantor.  {BoUford  r.  JSun-, 
2  Johns.  Ch.,  405 ;  Wray  v.  Steele,  2  Vesey  &  Beames,  388 ; 
Latham  v,  Henderson,  47  111.,  185;  Irvine  v.  Marshall,  7 
Minn.,  286.)  If  a  trust  relation  existed  between  plaintiffs 
and  the  church  trustees,  the  former  are  entitled  to  an  in- 
junction to  restrain  the  improper  exercise  of  power  by  the 
trustees.  A  purchaser  from  a  trustee,  with  notice,  has  the 
same  liabilities  as  the  trustee.  (2  Perry  on  Trusts,  sec. 
816.) 

Wtgton  &  Whitham,  for  appellees: 

The  statement  of  who  are  plaintifis  can  only  include 
the  subscribers  to  the  building  fund  (Quinlan  v.  Myers,  29 
O.  S.,  500,  508);  but  the  members  and  trustees  of  the 
church  are  interested,  and  therefore  necessary  parties.  (1 
Pom.  Eq.  Jur.,sec.  114;  Kellogg  v.  Lavender,  9  Neb.,  418, 
429 ;  Oassidy  v.  Shinimin,  122  Mass.,  409 ;  1  Daniell's  Chan. 
PI.  &  Pr.  (4  Ed.)  190  and  N.  247;  Burke  v.  Ferry,  26 
Neb.,  414.)  The  court,  of  its  own  motion,  will  require 
necessary  parties,  who  are  omitted,  to  be  joined,  or  will  dis- 
miss the  action.  {Sohwoerer  v.  Market  Astfn,  99  Mass., 
295.)  There  is  no  resulting  trust  under  the  facts.  It  was 
neces.sary  to  show  that  the  amount  paid  by  each  was  an 
aliquot  part  of  the  consideration.  {McOowenv.  McGowen, 
14  Gray,  121,  and  cases  cited.)  The  case  is  analogous  to 
Tigard  v.  MoffiU,  13  Neb.,  565,  where  an  injunction  was 
refused. 
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TKe  demurrer  is  upon  two  grounds :  first,  that  there  is 
a  defect  of  parties  plaintiff;  and  second,  that  the  petition 
does  not  state  a  cause  of  action.  The  action  is  brought, 
primarily  to  restrain  the  defendants,  in  behalf  of  certain 
(contributors  to  the  erection  of  the  church  edifice,  in  which 
case,  while  it  is  proper  to  bring  all  who  have  contributed 
to  that  purpose  before  the  court  to  prevent  a  multiplicity  of 
.suits,  yet  in  a  case  like  that  set  forth  in  the  petition,  a  per- 
son who,  in  pursuance  of  an  agreement  set  forth  in  the  sub- 
scription list,  has  furnished  funds  to  aid  in  the  construction 
of  a  building  for  a  public  purpose,  and  which  funds  have 
heeu  applied  to  that  purpose,  has  a  right  to  insist  that  such 
building  shall  not  without  good  cause  be  converted  to  other 
uses;  and  be  may  maintain  an  action  either  in  his  own 
name  or  on  behalf  of  all  the  subscribei^s,  to  prevent  a  vio- 
lation of  the  contract.  In  such  case  all  the  parties  in  in- 
terest are  not  required  to  join  as  plaintiffs.  Where  one  of  the 
))rimary  objects  of  the  suit  is  to  quiet  title,  it  is  necessary 
that  all  parties  in  interest  be  made  parties  either  as  plaint- 
iffs or  defendants,  unless  they  are  so  numerous  that  it  is 
impracticable  to  bring  them  all  before  the  court.  This  is 
not  the  case  here,  and  it  is  probable  that  the  plaintiffs 
<»jinnot  maintain  an  action  to  quiet  title.  There  is  a  defect  of 
}>artie3  defendant,  however,  as  the  trustees  should  have 
been  joined ;  but  that  objection  is  not  raised  by  the  de- 
murrer. If  the  allegations  of  the  petition  are  true,  the 
plaintiffs  were  residents  of  the  village  of  Battle  Creek,  and 
there  being  no  church  of  the  protestant  faith  in  that  village 
or  vicinity,  they  contributed  to  the  erection  of  the  building 
in  question.  It  was  "further  understood  and  agreed  that 
said  church  building  so  to  be  erected  was  to  be  for  the  use 
and  religious  benefit  of  the  residents  of  said  village,  and 
should  always  continue  to  be  so,  to  be  used  for  (*hurch 
pur  poses.'' 
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"  It  was  further  understood  that  the  residents  of  Battle 
Creek  were  to  have  the  privilege  of  using  said  building 
for  the  purpose  of  having  lectures  and  concerts  of  a  relig- 
ious nature  held  therein/'  etc.  That  a  church  edifice  was 
erected  and  used  for  the  purpose  for  which  it  was  built  for 
two  years,  when  it  was  attempted  to  be  sold  to  the  defend- 
ants,  and  no  building  to  be  erected  in  its  place  or  within 
eight  miles  of  Battle  Creek.  These  facts,  on  their  face, 
would  seem  to  entitle  the  plaintiffs  to  relief.  If  the  alle- 
gations of  the  petition  are  true,  the  money  contributed  by 
the  plaintiffs  was  paid  in  pursuance  of  a  specific  agreement 
that  it  was  to  be  applied  in  the  erection  of  the  building  in 
question.  Such  a  building  in  a  small  village  like  Battle 
Creek  no  doubt  enhanced  the  value  of  every  piece  of  prop- 
erty in  the  village,  and  thus,  aside  from  its  use  for  the  Baptist 
society,  lectures,  concerts,  etc.,  wasa  direct  benefit  to  the  pro|>- 
erty  owners.  A  church  organization,  like  any  other,  must 
act  in  good  &ith  with  those  contributing  to  the  erection  of 
an  edifice  for  its  use.  A  church  edifice  is  the  result,  or- 
dinarily, of  many  voluntary  subscriptions.  It  would  be 
the  property  of  those  who  contributed  to  its  erection,  but 
for  the  fact  that  it  was  made  as  a  donation  to  a  particular 
society.  The  donation,  however,  is  for  a  particular  pur- 
pose— the  erection  of  a  church  edifice.  The  money  so 
contributed  cannot  be  diverted  and  applied  to  another  use 
without  the  donors'  consent — as  the  erection  of  a  building 
for  a  college,  however  much  the  latter  might  be  needed. 
If  good  faith  requires  the  application  of  the  money  to  the 
uses  for  which  it  was  designed,  the  same  rule  would  seem 
to  apply  after  the  building  was  erected.  If  without  ade- 
quate cause  a  religious  society  may  sell  a  church  building 
erected  by  voluntary  contributors  for  that  purpose,  to 
carry  on  the  mercantile  or  other  business  therein,  and  the 
persons  who  furnished  the  funds  to  erect  the  building  be 
without  remedy,  the  power  would  be  liable  to  great  abuse. 
But  no  society  possesses  such  power.     Justice  and  right 
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between  individuals  lie  at  the  foundation  of  the  Christian 
religion^  and  this  rule  is  as  binding  upon  the  various  relig- 
ious organizations  as  upon  individuals.  No  sufficient  cause 
being  shown  for  the  attempted  sale  of  the  building  in  ques- 
tion^ the  plaintiffs  had  a  right,  so  far  as  appears,  to  enjoin 
the  sale  and  transfer  to  the  defendant. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded,  with  leave  to  answer,  and  for  further  pro- 
ceedings. 

Reversed  and  bemanded. 

The  other  Judges  concur. 


A.  B.  Beach  v.  The  State  of  Nebbaska,  ex  bel. 
James  A.  EMMO^s. 

[FiLBD  OOTOBEB  1,  1889.] 

ConBtablea:  Fees:  Cannot  be  Requibbd  in  Advance.  Iq  cases 
of  misdemeanor  the  statute  authorizes  the  magistrate  to  require 
the  complaining  witness  to  giye  secarity  for  costs.  This  secaritj 
is  designed  as  a  protection  to  aU  persona  entitled  to  fees  in 
the  case  in  the  eyent  that  the  complaint  is  dismissed;  hot  the 
law  does  not  authorize  a  constable  to  demand  his  fees  in  ad- 
Tanoe  in  such  cases  as  a  condition  precedent  to  performing  his 
duty  in  the  county,  as  by  summoning  a  Jury. 

Ebrob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Chapman,  J. 

J.  L.  Caldwell,  for  plaintiff  in  error : 

The  constable's  return  showing  no  service  because  of 
non-payment  of  fees  was  suflBcient  and  justifiable.  (Mur- 
free  on  Sheriffs,  sec,  1072;  Jones  r.  Oupton,  66  N.  C,  48; 
Carlide  v.  Soule,  44  Vt.,  265 ;  Adams  v.  Dinkgrave,  26  La. 
Ann.,  626  ;  Atkinson  v.  Hulse,  30  Ark.,  760.)     There  is  a 
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plain  distinction  between  felonies  and  misdemeanors.  The 
latter  are  not  covered  by  the  Criminal  Code  in  providing  for 
payment  of  costs.  {Boggs  t?.  Washington  Co,,  10  Neb.,  299; 
Dodge  Oo.  v.  Gregg,  14  Neb.,  807.)  The  constable  has  a 
right  to  demand  his  fees  in  d^dvance  in  misdemeanors;  and 
it  is  necessary  tliat  there  be  some  check  upon  mere  mali- 
cious complaints.  (SicUey  ex  rd.  Thomas,  v.MoCSUcheony  20 
Neb.y  304.)  The  complainant  is  a  party  within  the  meaning 
of  the  statute.  He  is  not  liable  for  costs  unless  there  is  malice 
or  no  probable  cause.  {Cobbey  v.  Berger,  13  Neb.,  463.) 

Cassiday  &  Wolfe,  and  Talbot  A  Bryan,  for  defendant  in 
error: 

The  exaction  of  co^ts  from  a  complaining  witness  un- 
der any  circumstances  is  severely  criticized  in  ^Sovereign  v. 
State,  4  O.  S.,  491.  There  is  no  authority  for  a  constable 
demanding  money  in  advance ;  none  is  given  for  demand- 
ing even  security.  The  distinction  between  felonies  and 
misdemeanors  is  one  of  d^ree  only.  The  complaining 
witness  is  not  a  party  in  either  case.  {Hansard  v.  State,  6 
Humph.  [Tenn.],  114 ;  State  v  Menhart,  9  Kas.,  98.)  Sec. 
541  of  the  Criminal  Code  provides  a  fund  for  the  pay- 
ment of  costs  in  misdemeanors.  (Dodge  Co.  v.  Gregg,  14 
Neb.,  305;  Boggs  v.  Washington  Co.,  10  Neb.,  297.)  It 
would  be  the  officer's  duty  to  serve  process  in  criminal 
cases,  whether  or  not  the  state  paid  the  costs.  {Board  v. 
Blake,  21  Ind.,  34 ;  Rawlei/  v.  Board,  2  Blackf  [Id.],  234 ; 
J^erson  County  v.  Wollard,  1  G.  Greene  [la.],  438 ;  Ann 
drews  v.  U.  S.,  2  Story  [U.  S.  C.  C],  208.)  Fees  cannot  be 
demanded  in  advance  unless  the  specific  right  is  given  by 
statute.  {Com.  r.  Bagley,  7  Pick.  [Mass.],  281 ;  Bradford 
V.  Jackson  Co.,  Morris  [la.],  219 ;  Stale  v.  Vasel,  47  Mo., 
417;  WiUiams  v.  StaU,  2  Sneed  [Tenn.],  161.)  A  con- 
stable is  a  ministerial  officer  under  the  statute.  Mandamus 
is  tlie  proper  remedy.  (4  Wait's  Act.  &  Def.,  364 ;  People, 
ex  rel.  Dobson,  v.  MoClay,  2  Neb.,  7.) 
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In  November,  1888,  one  James  A.  Emraons  filed  a  com- 
plaint against  Alva  Pound,  Joseph  Mitchell,  and  Frank 
McClelland,  before  W.  H.  Snelling,  Esq.,  a  justice  of  the 
peace,  charging  them  with  assault  and  battery  upon  said 
Emmons.  The  justice  thereupon  issued  a  warrant  for  the 
arrest  of  said  parties,  and  they  were  duly  arrested.  On 
the  day  set  for  the  hearing  the  complaining  witness  de- 
manded a  jury,  which  was  duly  selected,  and  a  venire  was 
thereupon  issued  by  said  justice  and  delivered  to  the  plaint- 
iff in  error,  commanding  him  to  summon  the  jurors  so  se- 
lected. This  he  refused  to  do  unless  his  fees  therefor  were 
paid  in  advance.  Eumions  thereupon  instituted  proceed- 
ings in  the  district  court  to  compel  said  plaintiff  in  error 
to  summon  said  jury,  and  on  the  hearing  a  peremptory 
writ  of  mandamus  was  awarded.  The  question  presenleil 
in  this  court  is.  Had  the  officer  a  right  to  refuse  to  sum- 
mon the  jury  unless  his  fees  were  paid  in  advance?  N<» 
case  has  been  cited  holding  that  he  could  make  the  pay- 
ment of  fees  in  a  case  like  that  under  consideration  a  con- 
dition precedent  to  his  performing  his  duty  by  summoning 
the  jurors,  and,  in  the  absence  of  authorities  to  the  con- 
trary, we  think  the  rules  applicable  in  civil  cases  do  not 
apply  in  a  criminal  case.  It  is  true  that  in  cases  of  mis- 
demeanor the  justice  may,  and  where  there  is  doubt  of  his 
solvency  should,  require  the  complaining  witness  to  give 
security  for  costs.  This  security  is  designed  for  the  protec- 
tion of  all  persons  entitled  to  costs  in  the  case  in  the  event 
that  the  complaint  shall  be  dismissed ;  but  there  is  no  pro- 
vision authorizing  the  officer  to  demand  his  fees  in  advance. 
The  peremptory  writ  therefore  was  properly  granted,  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 

The  other  Judges  concur. 
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P.  D.  Chenet,  executob,  etc.,  appellant,  v.  a.  J. 

DUNLAP  BT  AL.,  APPELLEES. 
[Filed  October  1,  1889.] 

1.  XJstiry :  Personal  Defense.   The  defense  of  nsnrj  is  personal  to 

the  horrower  and  his  sareties  and  privies. 

2.  :  Stranger  to  Contract.  A  mere  pnrchuer  of  the  equity 

of  redemption,  being  neither  surety  nor  privy,  cannot  avail  him- 
self of  the  usurious  contract  of  his  grantor  to  which  he  is  a 
stranger  and  plead  usury  in  such  contract 

3.  Pleading:  Presumption.   Where  there  is  a  &ilare  in  an  answer 

to  state  a  material  fact— one  necessary  to  show  that  the  de- 
fendant is  entitled  to  make  a  certain  defense  —  the  presumption 
is  that  such  fact  does  not  exist.  (B.  Je  M.  R,  Co,  v.  Lancatter  Cb.^ 
4  Neb.,  307;  B,  A  M.  R.  Co.  v.  York  Co.,  7  Id.,  487.) 

Appeal  from  the  district  court  for  Johnson  county. 
Heard  below  before  Appelget,  J. 

L.  C.  Chapman^  for  ap})ellant: 

Defendants  Easterday  and  Pella  are  strangers  to  the  con- 
tract and  cannot  plead  usury.  {Sternberg v. CalUman^  14  la., 
255;  Drake  v.  Chandler,  18  Gratt.  [Va.],  909;  Stephens 
V.  Muir,  8  Ind.,  352;  Huston  v.  Stringhamy  21  la.,  36; 
Farmers^  etc,,  Bank  v.  Khiunel,  1  Mich.,  84;  Loomis  t\ 
Eaton,  32  Conn.,  550;  Ransom  v.  Hays^  39  Mo.,  445.) 
Defendant  Dunlap  is  estopped  to  set  up  usury  iis  a  defense. 
[Mechanic^  Bank  v.  Townsendy  29  Barb.  [N.  Y.],  569. 
See  also  Ck)lebrooke,  Collateral  Securities,  sec.  138 ;  Horn 
V.  Cole,  51  N.  H.,  287;  Ashton's  Appeal,  73  Pa.  St.,  153; 
Smyth  V,  Munroe,  84  N.  Y.,  364;  Weyh  v.  Boylan,  85  N. 
Y.,  394.) 

D.  F.  Osgood,  for  appellee  Pella,  and  8,  P.  Davidson, 
for  appellee  Easterday. 
26 
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On  January  9th,  1889,  the  plaintiff  filed  a  petition  in 
the  district  court  of  Johnson  county  stating  his  cause  of 
action  to  be : 

That  on  March  10, 1877,  the  defendant  Andrew  J.  Dun- 
lap  made  and  delivered  to  Prentiss  D.  Cheney  his  five 
promissory  notes,  payable  to  the  order  of  said  Cheney,  each 
for  $42,  due  respectively  in  one,  two,  three,  four  and  five 
years  after  said  date,  with  twelve  per  cent  interest  after 
maturity. 

That  before  tlie  maturity  of  any  of  said  notes  said  Cheney^ 
for  a  valuable  consideration,  sold  and  indorsed  the  same, 
without  recourse,  to  Wm.  G.  Dapvis,  now  deceased,  whoever 
since,  to  the  time  of  his  death,  was  the  owner  and  holder 
of  said  notes. 

That  said  Wm.  G.  Davis  died  December  25, 1879,  leav- 
ing a  will,  wherein  said  P.  D.  Cheney  was  named  as  his 
executor;  and  that  he  was  lawfully  appointed  executor  and 
letters  testamentary  issued  to  him. 

That  no  part  of  said  notes  has  been  paid. 

That  on  March  10,  1877,  the  said  defendant  Andrew  J. 
Dunlap  and  wife,  for  the  purpose  of  securing  the  payment 
of  said  notes,  made  and  delivered  to  said  Cheney  a  mort- 
gage on  the  northeast  quarter  of  section  14,  township  5, 
range  10  in  Johnson  county,  which  mortgage  was  duly 
recorded  on  March  27,  1877. 

That  W.  S.  Dunlap,  Geo.  A.  Dunlap,  M.  V.  Easterday, 
M.  J.  Easterday,  and  Wallentine  Pella  claimed  some  in- 
terest in  said  mortgaged  land. 

Plaintiff  prays  that  said  mortgage  may  be  foreclosed,  the 
land  sold,  and  proceeds  applied  to  payment  of  said  indebt- 
ness,  and  costs,  with  attorney's  fee. 

On  February  4,  1889,  the  defendant  Martin  Y.  Easter- 
day filed  his  separate  ansv:er,in  which  he  alleges :  That  the 
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only  consideration  for  said  notes  was  usurious  interest  on  a 
loan  of  |600y  obtained  by  said  A.  J.  Dunlap  from  Cheney 
and  one  Hankinson^  whereon  said  Dunlap  agreed  to  pay 
interest  at  the  rate  of  seventeen  per  cent  per  aunum ;  that 
said  loan  was  made  at  Tecumseh,  Nebraska,  through  B.  F. 
Perkins^  acting  as  agent  for  Cheney  and  Hankinson. 

He  denies  that  Davis  became  the  owner  of  said  notes 
before  due,  in  the  usual  course  of  business  without  notice 
of  usury. 

He  alleges  that  the  defendant  became  the  owner  of  said 
land  and  has  since  conveyed  it  to  his  co-defendant,  Pella. 
As  a  second  defense  Elasterday  avers  that  said  notes  are 
barred  by  the  statute  of  limitations,  because  the  owner 
and  holder  thereof  declared  the  whole  debt  due  and  de- 
manded payment  more  than  ten  years  prior  to  the  com- 
mencement of  this  action.  • 

On  the  same  day  defendants  W.  8.  Dunlap,  Geo.  A. 
Dunlap,  and  M.  J.  Easterday  each  filed  his  separate  answer, 
and  disclaimed  any  interest  in  said  land. 

On  February  11,  1889,  the  defendant  Wallentine  Pella 
filed  his  separate  answer,  setting  up  a  defense  as  follows : 
Denies  the  allegations  of  petition ;  alleges  that  the  mort- 
gage sued  on  was  given  on  a  contract  between  P.  D.  Cheney 
and  A.  J.  Dunlap,  in  which  Dunlap  applied  to  B.  F.  Per- 
kins, agent  for  said  Cheney,  and  one  Hankinson  for  a  loan 
of  |600.  Dunlap  agreed  to  pay  interest  at  the  rate  of 
seventeen  per  cent  per  annum. 

That  Dunlap  executed  the  mortgage  sued  on,  and  also 
executed  a  note  for  |600  to  Hankinson,  and  executed  a 
mortgage  on  this  land  to  secure  the  same;  that  said  contract 
was  usurious  and  unlawful. 

As  a  further  defense  said  Pella  claims  that  said  notes  are 
barred  by  the  statute  of  limitations,  because  the  owner  and 
holder  thereof  declared  the  whole  debt  due  and  demanded 
payment  more  than  ten  years  grior  to  the  commencement 
of  this  action. 
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He  also  allies  that  he  purchased  the  land  described 
without  notice  of  the  claim  sued  on. 

The  testimony  on  the  part  of  the  plaintiff  is  directed  to 
the  single  point  of  proving  that  Davis  was  a  banafde  pur- 
chaser of  the  notes  in  question  before  maturity  for  a  valua- 
ble consideration^  and  therefore  was  entitled  to  protection. 
On  the  part  of  the  answering  defendants,  the  proof  is  con- 
fined to  a  single  question,  viz.:  That  there  was  usury  in  the 
transaction.  That  these  notes  were  given  for  usurious  inter- 
est is  clearly  apparent  from  all  the  testimony — the  plaint- 
iffs' as  well  as  defendants';  but  whether  the  defendants,  who 
have  pleaded  usury,  have  shown  that  they  are  entitled  to 
make  such  defense  is  an  important  question  in  the  case 
which  both  in  their  briefs  and  oral  arguments  they  have 
ignored. 

Easterday,  in  his  answer,  aftec  stating  all  the  facts  relat- 
ing to  usury,  allies  that  "After  the  execution  of  said  notes 
and  mortgages,  this  defendant  became  the  owner  of  said 
land  and  has  since  conveyed  it  by  warranty  deeil  to  his  co- 
defendant,  Pella." 

The  answer  of  Pella  is  to  the  same  effect^  except  that  he 
is  still  the  owner.  The  plea  of  usury  as  a  defense  is  per- 
sonal to  the  borrower  and  his  sureties  and  privies.  (Oa- 
7)ier  i\  Lepper  26  O.  S.,  59;  PntcheU  v.  MUdidl,  17  Kas., 
3o5;  Sivdabaker  v.  Marqaardt^  55  Ind.,  341 ;  Carmichael 
t\  BodjUhy  32  la.,  418;  Mordecai  v.  Stewart,  37  Ga.,  364; 
Loomia  v.  Ecdon,  32  Conn.,  550;  Random  v.  Hays,  39 
Mo.,  445;  Stockton  v.  Coleman,  39  Ind.,  106.) 

The  answers  of  the  parties  named  wholly  fail  to  show 
that  they  stand  in  the  relation  of  sureties  or  privies  to  the 
borrower,  and  therefore  that  they  are  entitled  to  avail  them- 
selves of  the  defense  of  usury.  So  far  as  appears  they  are 
mere  purchasers  of  the  equity  of  redemption.  Where  there 
is  a  failure  to  plead  a  material  fact — one  necessary  to  show 
a  cause  of  action  —  the  law  presumes  that  it  does  not  exist. 
{B.  &  M.  B.  Co.  V.  Lancaster  Co.,  4  Neb.,  307;  J5.  A  M.  R. 
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Co.  V.  York  Co.,  7  Id.,  487.)  Had  the  plaintiff  demurred  to 
each  of  said  answers,  therefore  the  demurrer  should  have 
been  sustained.  The  defense,  however,  fails,  not  having 
been  interposed  bj  parties  entitled  to  make  the  same.  It 
is  unnecessary  to  inquire  whether  or  not  Davis  was  a  bona 
fide  purchaser  of  the  notes  in  question  before  due  for  a 
valuable  consideration,  as  no  one  having  the  right  to  set  up 
the  defense  of  the  usury  has  attempted  to  do  so.  The  judg- 
ment of  the  district  court  is  reversed  and  a  decree  of  fore- 
closure and  sale  will  be  entered  in  this  court. 


Decree  accx)rdingt.y. 


Phe  other  Judges  concur. 


City  of  Fremont  v.  Martin  Brenner. 

[Filed  October  1,  1889.] 

Practice.  Where  there  is  no  material  error  in  the  proceedings  of 
the  trial  oonrt,  and  the  verdict  is  sustained  by  the  evidence,  the 
jodgment  will  not  be  reversed. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  Marshall,  J. 

N.  H.  Bell,  for  plaintiff  in  error : 

The  place  was  dangerous  and  defendant  in  error  had 
knowledge  of  and  could  have  avoided  it.  He  was  guilty 
of  contributory  negligence  and  cannot  recover.  {City  of 
Erie  V.  Ma^m,  101  Pa.  St.,  616 ;  miaon  v.  Charlestown,  8 
Allen  [Mass.],  137;  Durkin  v.  Troy,  61  Barb.  [N.  Y.], 
437;  Schaefler  v.  Sandusky,  33  O.  S.,  246;  CUy  of  Quincy 
V.  Barker,  81  111.,  300 ;  Thomas  v.  Mayor,  28  Hun  [N. 
Y.],  110;  aty  of  Qniiralia  v.  Krouse,  64  III,  19 ;  But- 
terfield  v.  Foin^ester,  11  East,  60.)    The  instructions  are  in- 
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applicable  and  insuiScient     Much  of  defendant  in  error's 
testimony  is  inadmissible  and  prejudicial. 

Frick  &  Dolezal,  for  defendant  in  error : 

The  evidence  proves  the  city's  n^ligenoe.  The  change 
in  the  crossing  soon  after  the  injury  shows  the  existence  of 
a  defect  at  the  time  of  said  injury.  {City  of  Emporia  v. 
SchmicUing,  6  Pac.  Rep.,  893.)  The  negligence  was  ac- 
tionable. (HiU  V.  Fond  du  Lac,  14  N.  W.  Rep.,  25.)  Con- 
tributory negligence  is  a  question  of  fact.  {Oity  of  PlaUs^ 
motUhv.  Mitchell,  20  Neb.,  231;  Nebraska  City  v.  EaUJ>one, 
Id.,  294;  0.,  etc.^R.  Co.  v.  (TDonneU,  22  Id.,  475;  Oty 
of  Lincoln  v,  Giliilan,  18  Id.,  114.)  The  cases  cited  by 
plaintiff*  in  ^rror  differ  in  their  facts  from  the  present  one 
and  are  inapplicable.  A  party  knowing  of  a  defect  is  only 
held  to  ordinary  care.  {Hubbard  v.  Mason  City,  20  N.  W. 
Rep.,  172 ;  Mackenzie  v.  Northfield,  16  Id.,  172;  Munger 
V,  MarshalUoion,  13  Id.,  642;  Delger  v.  SL  Paul,  14  Fed. 
Rep.,  567;  Nichols  v.  Minneapolis,  23  N.  W.  Rep.,  868 ; 
Bullock  V,  Mayor,  2  N.  E.  Rep.,  1;  Evans  v,  Utica,  69  N. 
Y.,  166.)  The  city  is  not  excused  by  the  fact  that  a  young 
and  healthy  man  could  travel  the  walk  at  all  seasons. 
{Stewart  v.  Ripon,  38  Wis.,  591.)  The  instruction  as  to 
tlie  measure  of  damages  is  correct.  {Louisville,  etc,  R.  Co. 
V,  Faivey,  3  N.  E.  Rep.,  389;  City  of  Indianapolis  v, 
ScoU,  72  Ind.,  196;  Same  v.  Gaston,  58  Id.,  196). 

Maxwell,  J. 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  Brenner  by  reason  of  an  alleged  defect  in  a 
street  crossing  in  the  city  of  Fremont.  After  alleging  the 
incorporation  of  the  city,  the  cause  of  action  is  stated  as 
follows : 

"  That  Sixth  street  is,  and  at  all  times  hereinafter  men- 
tioned was,  a  principal  street  and  thoroughfare,  within  the 
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corporate  limits  of  defendant^  and  is,  and  at  said  times^  and 
for  more  than  ten  years  prior  thereto,  was,  used  by  the  pub 
lie  generally  for  travel,  and  during  all  of  said  times  said 
defendant  exercised  exclusive  control  and  supervision  over 
said  street,  and  said  defendant  set  apart  a  portion  of  said 
street  along  the  north  side  thereof  as  a  sidewalk  to  be 
used  by  foot  travelers  passing  on  and  along  said  street,  and 
among  other  crosswalks  established  a  crosswalk  across  said 
street  along  the  west  side  of  F  street  for  the  use  of  per- 
sons traveling  on  foot  across  Sixth  street  at  said  place,  and 
the  same  was  generally  used  by  persons  traveling  on  said 
street  at  said  place  of  travel ;  that  the  said  defendant,  dis- 
regarding its  duty  to  keep  said  crosswalk  reasonably  safe 
for  persons  traveling  on  foot  thereon,  carelessly  and  negli- 
gently constructed  said  crosswalk  and  established  the  grade 
thereof  and  of  said  sidewalk  along  the  north  side  of  said 
Sixth  street,  and  carelessly  and  negligently  made  the  cross- 
walk join  said  sidewalk  by  a  steep  incline  in  said  crosswalk 
so  that  said  crosswalk  at  said  place,  and  the  incline  thereof, 
by  the  ordinary  storms  and  fall  of  snow,  and  the  weather 
in  the  winter  season,  and  by  the  ordinary  accumulation  of 
snow  and  ice  thereon,  became  and  was  during  the  winter 
season  slippery  and  dangerous  to  all  persons  traveling 
thereon  with  due  diligence  and  care  in  the  winter  season. 

"  That  thereafter,  in  the  winter  season,  to-wit,  on  the 
29th  day  of  December,  1886,  while  the  plaintiff  was  trav- 
eling on  foot  on  and  over  said  street  and  crosswalk  and  the 
incline  thereof  with  due  care,  and  without  any  fault  or 
negligence  on  his  part,  the  plaintiff,  by  said  slippery  and 
dangerous  condition  of  said  sidewalk  and  the  incline 
thereof,  and  by  the  defective  construction  and  grade  thereof 
as  aforesaid,  was  made  to  slip,  and  was  made  to  violently 
fall  to  the  ground,  whereby  the  plaintiff  was  greatly 
bruised,  and  his  left  arm  was  thereby  fractured  and  broken 
and  plaintiff  was  thereby  permanently  injured  in  and  about 
said  arms  and  plaintiff  thereby  suffered  great  pain  of  body 


408      SUPREME  COURT  OF  NEBRASKA, 

Miller  T.  Eastman. 

and  mind^  and  plaintiff  was  put  to  great  expense  in  secur- 
ing  medical  treatment  and  the  services  of  a  physician  in 
and  about  his  said  injuries/' 

There  is  also  an  allegation  that  the  claim  was  rejected  by 
the  city  council.     The  prayer  is  for  judgment  for  $2,000. 

The  answer  consists  of  certain  specific  denials  and  a  plea 
of  contributory  negligence  on  the  part  of  Brenner. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  Brenner  for  $500,  upon  which  judgment  was  ren- 
dered. A  number  of  errors  are  assigned,  the  principal 
objections  being  to  certain  instructions  given,  and  to  the 
refusal  to  give  instructions  asked.  The  instructions  given, 
which  are  very  long,  seem  to  cover  every  point  upon  which 
there  was  evidence,  and  no  particular  error  in  them  has 
been  pointed  out,  and  there  was  no  error  in  refusing  to 
give  the  instructions  asked,  as  those  previously  given  seem 
to  have  been  full  and  complete.  The  questions  of  fact 
were  fairly  submitted  to  the  jury,  and  in  our  view  the 
verdict  is  fully  supported  by  the  evidence.  There  is  no 
error  in  the  record,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


James  S.  Miller,  appellee,  v.  Seymour  B,  Ea9iv 
man  et  al.,  appellants. 

.•[Filed  October  1,  1869.] 

1.  Servioe  by  Publication:  AFPiOAvrr:  Defect.  Where  the 
affidavit  for  an  attachment  of  real  estate  and  for  service  upon 
the  defendant  bj  pablicatiou  shows  the  essential  facts  to  confer 
jnrisdiction,  the  oonrt  will  look  at  both,  and  if  a  defect  in  the 
nffidarit  for  publication  is  supplied  in  the  affidavit  for  an  attach- 
ment it  will  be  sufficient. 
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2.  Bona  Fide  Purohaser.    Plaintiff  held  not  to  be  an  innocent 
purchaser  and  not  entitled  to  relief. 

Appeal  from  the  distriot  coart  for  Otoe  oounty.  Heard 
below  before  Chapman^  J. 

C.  W,  Seymour  and  0.  P.  Mason,  for  appellants : 

Even  if  the  affidavit  is  defective,  objection  to  service  of 
process  cannot  be  considered  after  confirmation.  {Gilbert 
r.  Brown,  9  Neb.,  94.)  The  same  rules  apply  to  an  attach- 
ment sale  as  to  an  execution  sale.  (Helmer  v.  Rehm,  14 
Neb.y  220.)  Confirmation  of  sale  cures  all  irregularities 
in  the  proceedings.  {McKeighan  v.  Hopkins,  19  Neb.,  40; 
(ySrien  v,  Gadin,  20  Neb.,  350.)  Order  of  confirmation 
is  final  and  not  subject  to  collateral  attack.  {Berkley  v. 
Lamb,  8  Neb.,  398;  Neligh  v.  Keene,  16  Id.,  410;  Phillips 
r.  Dawley,  1  Id.,  322;  MoKeighan  t\  Hopkins,  14  Id., 
368;  Day  v.  Thompson,  11  Id.,  128.)  The  purchaser, 
upon  payment  and  confirmation,  becomes  the  equitable 
owner,  and  may  compel  issuance  of  sherifl^'s  deed.  {Lamb 
V,  Sherman,  19  Neb.,  687.)  Power  of  court  to  compel 
issuance  of  such  deed  at  execution  sale  is  continuous  and 
not  exhausted  by  giving  a  defective  deed.  (Id.)  Such  deed 
dates  from  time  lands  became  liable  to  satisfaction  of  judg- 
ment. (Id.,  688.)  The  purchaser's  title  depends  entirely 
upon  final  confirmation.  {IXate  Bank  v.  Green,  10  Neb., 
134;  MiUer  v.  HaU,  1  Bush.  [Ky.],  230.)  Miller  was  not 
an  innocent  purchaser.     (Meiz  v.  Bank,  7  Neb.,  172.) 

Edwin  F.  Warren,  for  appellee  : 

A  proper  affidavit  is  a  jurisdictional  prerequisite.  {Blair 
V,  Mfg.  Cb.,  7  Neb.,  146;  Atkii^^  v.  Atkins,  9  Id.,  191; 
Frazier  v.  Miles,  10  Id.,  109;  Murphy  t?.  Lyons,  19  Id., 
692.)  Miller  purchased  from  the  apparent  owner  in  good 
faith  and  must  be  protected  in  his  title.  {Snowden  v,  Tyler, 
21    Neb.,    216;  Shotwell  v.   Harrison,   22   Mich.,   410; 
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PringU  v.  Dunn,  37  Wis.,  449;  Coffin  v.  Ray,  1  Mete. 
[Mass.],  212;  Gliddm  v.  HutU,  24  Pick.  [Id.],  221.)  If 
McCann  ever  bad  a  claim  it  was  lost  by  the  adverse  pos- 
session of  Miller's  grantor^  and  color  of  title  was  not  es- 
sential. (Horbach  v.  MiUer,  4  Neb.,  47 ;  Galling  v.  Lane, 
17  Id.,  79;  Haywood  V.  Thomas,  Id.,  240.)  Uninterrupted 
possession  for  the  required  time  is  evidence  of  a  fee.  (SteU- 
nische  v.  iamfe,  18  Neb.,  626.) 

Maxwell,  J. 

On  July  24,  1871,  Dwight  J.  McCann  commenced  an 
action  in  the  district  court  of  Otoe  county  against  Robert 

0.  Old,  on  a  promissory  note,  to  recover  the  sum  of  two 
hundred  and  eighty  dollars.  Old  was  a  non-resident,  who 
at  that  time  owned  lots  1  and  2  in  block  22,  and  lot  4  in 
block  17,  in  Belmont  addition  to  Nebraska  City. 

Service  was  had  by  attachment  levied  on  said  lots  1  and 
2,  and  notice  by  publication.  December  22,  1871,  judg- 
ment was  rendered  in  said  case  in  favor  of  the  pldintiff  for 
seventy-nine  dollars  and  seventeen  cents  and  costs,  and  a 
decree  entered  directing  the  sale  of  the  lots  attached  to  pay 
the  same.  The  lots  were  duly  advertised  and  sold.  The 
sheriff  made  his  report,  and  at  tlie  next  term  of  said  court, 
to-wit,  on  the  3d  day  of  June,  1872,  said  sale  was  by  the 
court  confirmed,  and  the  sheriff  of  said  county  directed  to 
execute  a  deed  for  said  lots  to  the  purchaser  at  said  sale — 
Dwight  J.  McCann.  This  deed  was  never  executed,  or  if 
so,  was  not  recorded.  February  21, 1887,  McCann,  by  an 
attorney  in  fact,  conveyed  said  lots  to  Eastman,  which  deed 
was  placed  upon  record  February  22,  1887.  On  March 
28,  James  S.  Miller,  tiic  plaintiff,  filed,  for  record  a  deed 
of  said  lots  purporting  to  have  been  executed  February  24, 
1887,  by  Robert  O.  Old,  as  grantor  to  said  Miller.     April 

1,  1887,  McCann  made  application  to  the  district  court  of 
Otoe  county  for  an  order  requiring  the  then  sheriff  of  Otoe 
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county  to  execute  the  sheriff's  deed  to  said  lots,  under  the 
sale  on  the  order  of  attachment  and  confirmation  thereof 
in  1871.  On  April  4,  1887,  this  suit  was  instituted  by 
Miller,  the  object  and  prayer  of  the  petition  herein  being 
to  quiet  the  title  of  said  Miller  as  against  the  claims  of  the 
defendants,  and  to  enjoin  McCann  from  further  proceeding 
to  secure  said  sheriff's  deed.  On  the  final  heariug  the 
court  found  that  the  title  to  said  lots  was  in  the  plaintiff 
Miller,  and  the  same  was  quieted  and  confirmed  in  him  as 
against  the  claims  of  these  defendants,  Eastman  and  Mc- 
Cann, and  they  were  perpetually  enjoined  from  securing  or 
placing  on  record  any  deed  therefor  from  the  sheriff  of  Otoe 
county,  by  reason  af  the  said  judgment  and  sale.  Eastman 
and  McCann  appeal  to  this  court. 

The  first  question  presented  is.  Did  the  district  court  of 
Otoe  county  have  jurisdiction  in  the  attachment  proceed- 
ing? The  first  ground  of  attachment  under  section  198 
of  the  Code  is,  "  that  the  defendant,  or  one  of  several  de- 
fendants, is  a  foreign  corporation  or  a  non-resident  of  the 
state/'  The  affidavit  for  an  attachment  is  in  the  following 
form,  omitting  the  title  of  the  case : 

"State  of  Nebraska,! 

"County  of  Otoe,    j 

"D.  J.  McCann,  being  duly  sworn,  says  that  he  is  the 
plaintiff  named  in  the  above  entitled  action ;  that  said  ac- 
tion is  founded  upon  a  promissory  note  dated  at  Nebraska 
City  in  said  county,  March  10,  1860,  for  thirty-seven  dol- 
lars and  twenty  cents,  due  six  nu  iths  after  said  date, 
with  interest  at  five  per  cent  per  month  from  maturity,  ex- 
ecuted and  delivered  by  the  said  defendant  to  Julian  Met- 
calf,  trustee  for  Martha  Ann  Metcalf,  and  by  her  endorsed 
and  delivered  to  this  plaintiff.  And  deponent  further  says 
that  said  claim  is  just;  that,  as  affiant  verily  believes,  the 
plaintiff  justly  ought  to  recover  of  and  from  the  said  de- 
fendant the  sum  of  thirty-seven  and  -jYff  dollars,  and  in- 
terest thereon  at  the  rate  of  five  per  cent  per  month  from 
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the  10th  day  of  September,  1860,  amounting  at  the  date  of 
the  commencement  of  this  action  to  the  sum  of  two  hun- 
dred eighty  dollars.  And  deponent  further  says,  that  the 
said  defendant  is  a  non-resident  of  the  state  of  Nebraska, 
but  is  a  resident  of  the  territory  of  Colorado,  and  that 
affiant  makes  this  affidavit  for  the  purpose  of  procuring  an 
order  of  attachment  in  said  action.         D,  J.  McCank. 

*' Subscribed  and  sworn  to  before  me  this  22d  day  of 
July,  1871.  L.  F.  D'Gette, 

''Notary  Public/^ 

This  was  sufficient  to  authorize  the  issuing  and  levy  of 
the  attachment.  The  affidavit  for  pu|)lication,  omitting 
the  title  of  the  cause,  is  as  follows: 

"State  of  Nebraska,  1 

"County  of  Otoe,    j 

"D.  J.  McCann,  being  duly  sworn,  says  that  he  is  tlie 
plaintiff  named  in  the  above  entitled  action;  that  said  ac- 
tion is  brought  to  recover  the  sum  of  thirty-seven  dollars 
and  twenty  cents,  and  interest  thereon  at  the  rate  of  five 
per  cent  per  month  from  the  10th  day  of  September,  1860, 
due  plaintiff  as  indorsee  of  a  certain  promissory  note  for 
said  sum,  at  interest  as  provided,  from  maturity,  due  six 
niontlisafler  date  thereof,  to-wit,  March  10, 1860;  amount- 
ing at  the  date  of  the  commencement  of  this  action  to  the 
sum  of  1280. 

"  And  deponent  further  says  that  the  said  defendant  is 
a  non-resident  of  the  state  of  Nebraska,  and  is  a  resident 
of  the  territory  of  Colorado,  and  that  service  of  a  sum- 
mons cannot  be  made  upon  the  said  defendant  within  the 
state  of  Nebraska,  and  that  affiant  makes  tliis  affidavit  for 
the  purpose  of  procuring  service  upon  said  defendant  by 
publication  in  manner  prescribed  by  law. 

"D.  J.  McCakn. 

"Subscribed  and  sworn  to  before  me  this  22d  day  of 
July,  1871.  L.  F.  D'Gette, 

'' Notai-y  Public.'^ 
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The  third  sub-division  of  section  77  of  the  Code  author- 
izes service  by  publication  ^Mn  actions  brought  against  a 
non-resident  of  tliis  state,  or  a  foreign  corporation  having 
in  this  state  property  or  debts  owing  to  them,  souglit  to  be 
taken  by  any  of  the  provisional  remedies,  or  to  be  appro- 
priated in  any  way/^  and  section  78  provides  that  before 
"service"  can  be  made  by  publication  an  affidavit  must 
be  filed  that  service  of  a  summons  cannot  be  made  within 
this  state  on  the  defendant,  or  defendants  to  be  served  by 
publication,  and  that  the  case  is  one  of  those  mentioned  in 
section  77.  It  will  be  observed  that  the  affidavit  complies 
substantially  with  the  statute  and  is  sufficient.  And  in  a 
case  of  this  kind  the  court  will  look  at  the  entire  record, 
and  if  it  appear  from  all  the  affidavits  before  the  court  is- 
suing the  attachment  that  the  essential  facts  to  confer  ju- 
risdiction were  duly  sworn  to  therein,  the  judgment  will  not 
be  declared  void ;  therefore,  even  if  the  affidavit  for  publi- 
cation was  defective,  the  defect  is  supplied  by  the  affidavit 
for  the  attachment,  and  is  thereby  cured.  The  court,  there- 
fore^ in  any  view  of  the  case,  had  jurisdiction  and  its  judg- 
ment is  not  subject  to  collateral  attack. 

The  testimony  shows  that  Mr.  Miller  purchased  with 
full  notice  of  the  defendant's  rights  and  he  is  in  no  sense  an 
innocent  purchaser,  and  he  merely  took  the  interest  of  Mr. 
Old,  which  seems  to  have  been  sold  to  McCann.  The  judg- 
ment of  the  district  court  is  reversed  and  the  plaintiff's 
petition  dismissed. 

Degree  acoobdingly. 
The  other  Judges  concur. 
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Ellis  L.  Bierbower  et  al.  v.  Bernard  Singer. 

[FiLBD  OOTOBBB  3,  1880.] 

1.  Evidenoe  examined,  and  held,  snfficient  to  sostain  the  verdict  of 
the  jury. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

BarOett  &  Oomishf  for  plaintiffs  in  error. 

J»  O.  Cbwin^  for  defendant  in  error. 

Reese^  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Douglas 
county  by  defendant  in  error  against  plaintiff  in  error  upon 
his  official  bond  as  United  States  marshal,  together  with 
the  other  plaintiffs  in  error  as  his  sureties  thereon.  In  addi- 
tion to  the  allegations  as  to  the  official  capacity  of  plaintiff 
in  error,  and  the  execution  of  the  bond  with  the  other 
plaintiffs  in  error  as  sureties,  it  was  alleged  that  about  the  9th 
day  of  March,  1885,  an  order  of  attachment  was  issued  out 
of  the  circuit  court  of  the  United  States  for  the  district  of 
Nebraska  in  a  cause  therein  pending  wherein  the  Friend 
Brothers  Clothing  Company  was  plaintiff  and  Herman 
Gross,  Joseph  Gross,  and  Moritz  GrosS;  partners  doing  busi- 
ness- under  the  firm  name  of  Gross  Brothers,-  were  defend- 
ants, directed  to  the  said  marshal  commanding  him  toattach 
the  property  of  the  said  defendants  Gross  Brothers  within 
the  district  and  not  exempt  from  such  seizure.  The  amount 
of  the  demand  of  the  Friend  Brothers  Clothing  Company 
was  $1,430.43,  with  the  interest  thereon  from  January, 
1875,  at  7  per  cent,  together  with  $50 — the  probable  cost 
of  the  action ;  also  another  attachment  in  favor  of  the 
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flame  parties  for  the  sum  of  |503.50,  with  interest^  together 
with  the  sum  of  f50 — the  probable  cost  of  the  action; 
that  plaintiff  in  error,  by  virtue  of  the  two  writs  of  attach- 
ment, levied  upon  a  large  amount  of  property  which  is 
described  in  the  petition,  amounting  to  the  alleged  value  of 
$8^046;  all  of  which  said  property  was  claimed  by  defend- 
ant in  error  as  his  property^  and  that  no  part  thereof  was 
the  property  of  Gross  Bros.,  who  were  the  defendants  in 
the  action,  and  that  defendant  in  error  was  damaged  to  the 
full  amount  of  the  value  thereof.  As  a  second  cause  of 
action  it  was  alleged  that  plaintiff  had  been  damaged  in  the 
sum  of  13,580  by  the  action  of  plaintiff  in  error  in  de- 
priving him  of  the  use  of  a  farm  upon  which  his  property 
was  situated,  by  reason  of  the  removal  of  the  personal 
property  described  in  the  petition,  and  which  consisted  of 
live  stock,  some  of  which  were  work  horses  used  on  the 
farm  for  the  cultivation  of  the  land ;  also,  in  the  removal 
at  improper  times  of  a  large  number  of  hogs  and  cattle, 
which  were  being  fed  and  prepared  for  the  market,  together 
with  a  large  quantity  of  corn  and  other  grain  upon  the 
farm. 

To  this  petition  plaintiff  in  error  filed  his  amended  an- 
swer, in  which  the  fact  of  the  levy  upon  the  property  was 
admitted  but  the  ownership  of  defendant  in  error  was  de- 
nied, and  it  was  alleged  that  it  was  the  property  of  Gross 
Brothers,  and  upon  that  ground  plaintiff  in  error  justified 
the  seizure.  The  official  character  of  plaintiff  in  error  and 
the  fiict  of  the  attachment  having  been  placed  in  his  hands 
were  admitted.  It  was  averred  that  the  alleged  transfer  of 
the  property  from  Gross  Brothers  to  defendant  in  error 
was  fraudulent  and  was  made  in  pursuance  of  a  conspiracy 
entered  into  between  defendant  in  error  and  his  relatives  to 
cause  their  property  to  be  transferred  to  him  in  fraud  of  the 
many  creditors  of  the  firm  of  Gross  Brothers  and  for  the 
purpose  of  hindering  and  delaying  them  in  the  collection 
of  their  debts.    The  possession  of  said  property  by  de- 
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fendant  in  error  was  denied  and  it  was  alleged  that  the 
transfer  of  the  property  to  him  was  only  colorable^  and 
that  he  never  had  at  any  time  assumed  the  possession  or 
control  thereof^  but  that  it  was  allowed  to  remain  upon  the 
farm  of  one  of  the  members  of  the  firm  of  Gross  Brothers 
the  same  as  before,  and  that  defendant  in  error  had  never 
claimed  any  ownership  of  the  property  until  after  the  levy 
under  the  attachment  referred  to.  All  allegations  of  the 
petition,  save  those  above  noticed,  were  denied. 

To  this  answer  defendant  in  error  filed  a  reply  in  which  he 
admitted  the  suit  in  favor  of  the  said  Friend  Brothers  Cloth- 
ing Company  against  Gross  Brothers,  the  issuance  of  an  at- 
tachment, the  levy,  etc.,  as  set  out  in  plaintiff's  answer  and 
the  execution  of  the  bill  of  sale,  but  denied  all  other  alle- 
gations contained  in  the  answer.  He  also  alleged  that  if 
any  fraud  existed  at  the  time  of  the  transfer  of  the  prop- 
erty to  him  he  had  no  knowledge  of  the  same;  that  he  did 
not  know  of  the  great  amount  of  indebtedness  of  the  firm 
of  Gross  Brothers,  and  that  the  sale  of  property  was  made 
to  him  in  good  faith  in  payment  of  an  amount  due  him 
from  the  said  firm  of  Gross  Brothers,  and  that  before  the 
signing  of  the  bill  of  sale,  which  was  executed  by  them  to 
him,  but  upon  the  consummation  of  the  sale,  the  property 
therein  specified  was  turned  over  to  him  and  placed  in  his 
possession ;  that  he  employed  Moritz  Gross,  one  of  the  firm 
of  Gross  Brothers,  as  his  agent,  to  take  charge  of  the  prop- 
erty and  keep  it  upon  the  farm  referred  to. 

It  is  not  deemed  necessary  to  notice  with  any  greater 
particularity  the  allegations  of  the  pleadings,  for  the  reason 
that  the  issues  presented  to  this  court  are  quite  narrow  and 
are  fully  covered  by  what  we  have  already  stated. 

A  jury  trial  was  had  which  resulted  in  a  general  verdict 
in  favor  of  defendant  in  error,  assessing  his  damages  at 
the  sum  of  $5,081.81.  A  motion  for  a  new  trial  was  filed, 
which  was  overruled  and  judgment  rendered  on  the  verdict. 
From  such  judgment  plaintiff  in  error  brings  the  case  into 
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this  court  by  proceedings  in  error.  The  assignment  of 
error  contained  in  the  petition  is,  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial,  for  the  reason  that 
the  verdict  was  not  sustained  by  sufficient  evidence  and 
was  contrary  to  law,  presenting  thereby  but  one  question 
in  the  case,  and  that  is,  the  contention  of  plaintiff  in  error, 
that  the  verdict  of  the  jury  was  not  supported  by  sufficient 
evidence. 

Prior  to  entering  upon  an  examination  of  this  question 
it  may  be  remarked  that  a  considerable  portion  of  the  briefly 
of  both  parties  is  given  to  the  discussion  of  the  instructions 
of  the  district  court  given  to  the  jury  upon  the  trial,  and 
in  the  ruling  of  the  court  in  excluding  from  the  jury  cer- 
tain instructions  asked  by  plaintiff  in  error. 

While  these  questions  cannot  arise  upon  the  assignment 
in  the  petition  in  error,  yet  we  have  carefully  examined  all 
the  instructions  referred  to  in  the  brief  of  plaintiff  in  error^ 
and  in  fact  all  the  instructions  given  and  refused  by  the 
court  upon  the  trial;  and  while,  owing  to  their  great  length, 
it  would  extend  this  opinion  beyond  reasonable  bounds  to 
set  them  out  in  full,  we  deem  it  proper  to  say  that  in  our 
view  all  the  questions  presented  by  counsel  in  the  case 
upon  the  trial  were  fully  and  thoroughly  submitted  to  the 
jury  by  the  instructions  given  by  the  trial  court;  and  that 
upon  an  examination  of  the  whole  of  the  instructions  given 
we  do  not  think  they  are  open  to  the  criticism  made  by 
plaintiff  in  error  or  that  he  has  been  prejudiced  by  any 
instructions  given. 

The  question  to  which  our  attention  has  been  particularly 
directed  is  the  one  presented  by  the  petition  in  error,  and 
upon  this  we  have  devoted  the  greater  portion  of  the  time 
given  to  the  case.  The  bill  of  exceptions  is  quite  volum- 
iuous  and  it  would  be  wholy  inexpedient  for  us  to  endeavor 
to  set  out  the  evidence  of  the  witnesses  who  were  examined 
upon  the  trial.  We  must  therefore  be  content  by  giving 
very  briefly  our  conclusions  based  upon  an  examination  of 
27 
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the  evidence,  without  giving  the  evidence  from  which  they 
are  drawn. 

The  evidence  as  to  the  indebtedness  of  Gross  Brothers  to 
defendant  in  error  is  substantially  all  one  way  and  we  ap- 
prehend it  cannot  be  disputed,  but  that  so  far  as  was  shown 
by  the  testimony  upon  the  trial,  there  was  an  actual  bona 
fide  indebtedness  to  defendant  in  error  from  them.  But  it 
is  contended,  first,  that  the  fact  of  this  indebtedness  was 
kept  secret  and  was  not  known  by  those  with  whom  Gross 
Brothers  were  dealing,  and  that  the  fact  of  its  existence 
being  thus  kept  from  public  knowledge,  that  firm  was 
thereby  enabled  to  practice  a  fraud  upon  its  creditors. 

It  seems  to  be  quite  clear  that  the  alleged  indebtedness  of 
tlie  firm  of  Gross  Brothers  to  defendant  in  error  was  un- 
known except  among  themselves.  Defendant  in  error  was 
a  resident  of  the  state  of  Wisconsin ;  Gross  Brothers  were 
residents  of  this  state,  carrying  on  business  in  Columbus, 
and  in  Madison  county  as  well  as  in  the  village  of  Madi- 
son. Whether  or  not  defendant  iu  error  is  chargeable  with 
the  action  of  Gross  Brothers  in  suppressing  the  fact  of  their 
indebtedness  to  him  is  not  very  clear,  but  it  is  quite  prob- 
able that  he  should  not  be  so  charged.  Defendant  in  error 
is  a  brother-in-law  of  the  members  of  the  firm  of  Gross 
Brothers,  having  married  their  sister.  It  appears  that  while 
they  were  engaged  in  business  in  the  city  of  Columbus,  and 
managing  the  same  in  the  year  1873  and  up  to  1885,  it 
was  agreed  that  he  should  purchase  horses  and  cattle  in  the 
state  of  Wisconsin ;  that  they  should  be  shipped  to  this  state 
to  Gross  Brothers  and  sold  upon  the  market,  the  profits, 
after  deducting  all  expenses,  to  be  equally  divided  between 
them.  In  these  transactions  the  indebtedness  to  defendant 
in  error  arose. 

Assuming  therefore  that  this  indebtedness  did  actually 
exist,  the  question  arises  whether  the  fiEU)t  of  the  relationship 
of  the  parties  and  the  circumstances  under  which  the  bill  of 
sale  was  given  and  the  whole  conduct  of  the  parties  in  con- 
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nection  therewith  would  render  the  transfer  of  the  property^ 
described  in  the  petition,  to  defendant  in  error  by  bill  of 
sale  fraudulent  as  against  creditors,  and  whether  the  proof 
of  sach  fraudulent  intent  on  the  part  of  Gross  Brothers  and 
defendant  in  error  is  so  strong  as  to  require  a  reversal  of 
the  judgment  and  a  vacation  of  the  verdict  of  the  jury.  The 
evidence  upon  which  the  case  was  submitted  to  the  jury  was 
conflicting  in  a  high  degree  and  it  would  seem  impossible 
to  harmonize  the  testimony  of  the  various  witnesses  upon 
the  different  sides.  The  j  ury  being  the  j  udges  of  the  weight 
of  the  evidence  and  the  d^ree  of  credibility  which  should 
be  accorded  to  each  witness,  it  is  only  deemed  necessary  to 
say  that  in  our  opinion  there  w&s  sufficient  evidence  sub- 
mitted to  the  jury  to  sustain  a  finding  that  soon  after  the 
firm  of  Gross  Brothers  commenced  business  in  the  city  of 
Columbus  defendant  in  error  purchased  in  Wisconsin  and 
shipped  to  them  a  number  of  horses  and  cattle  and  a  quan- 
tity of  lumber  to  be  disposed  of  by  them  upon  the  terms 
hereinbefore  mentioned;  that  shipments  were  made  to 
them  by  defendant  in  error  and  remittances  were  made  to 
him  by  them  during  the  time  of  these  transactions  until 
some  time  prior  to  the  transfer  of  the  property  in  question 
to  defendant  in  error,  when  the  shipments  and  payments 
ceased ;  that  defendant  in  error,  hearing  of  the  embar- 
rassed condition  of  the  firm  of  Gross  Brothers,  left  the  dty 
of  Milwaukee  and  came  out  to  Madison  county,  to  which 
place  their  business  had  been  entirely  removed,  and  which 
visit  was  unexpected  by  them,  and  demanded  payment  of 
the  amount  due  him  from  them;  that  they  informed  him 
that  they  had  not  the  money  with  which  to  meet  the  in- 
debtedness and  sought  to  persuade  him  that  there  was  no 
immediate  danger  of  a  loss  upon  his  part;  but  that  he  in- 
sisted upon  receiving  payment,  or  security,  or  that  suffi- 
cient property  should  be  transferred  to  him  to  make  him 
whole;  that  after  consulting  an  attorney  as  to  their  right 
to  prefer  defendant  in  error  to  the  exclusion  of  other  cred* 
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itors,  the  property  was  transferred  to  him  and  the  farm 
which  belonged  to  the  firm  of  Gross  Brothers  was  leased 
to  him  for  the  term  of  three  years,  upon  which  the  stock 
was  left  in  the  care  of  Moritz  Gross,  a  member  of  the 
firm,  who  resided  upon  the  farm.  At  the  time  defendant 
left  the  city  of  Milwaukee  to  come  to  this  state  he  was 
joined  by  one  of  the  members  of  the  firm  of  Gross  Broth- 
ers of  Milwaukee,  composed  of  two  other  members  of 
the  Gross  family,  who  represented  not  only  indebtedness 
alleged  to  exist  to  the  firm  of  Gross  Brothers  in  Jililwaukee, 
but  to  other  parties  who  had  placed  their  claims  in  his 
hands.  Pending  the  negotiations  for  the  transfer  of  the 
property  in  dispute  in  this  case  to  defendant  in  error  the 
firm  of  Gross  Brothers  confessed  judgment  in  the  United 
States  circuit  court  for  the  district  of  Nebraska  in  favor  of 
Jacobaud  Bernhard  Gross  and  Laura  Schrain,  of  Milwaukee, 
for  the  sum  of  $10,311.25,  and  an  execution  was  soon  after 
issued  thereon  and  placed  in  the  hands  of  the  United  States 
marshal,  who  levied  upon  and  sold  the  store  in  the  village 
of  Madison,  which  was  purchased  by  defendant  in  error 
at  such  sale.  These  other  transactions  are  unimportant  in 
the  investigation  of  this  case  except  so  far  as  they  may 
throw  light  upon  the  conduct  of  the  parties  to  this  action. 
For  that  purpose  it  was  competent  to  examine  into  them. 
Soon  after  the  transfer  of  the  property  in  question  in  this 
suit  to  defendant  in  error  the  Friend  Brothers  Clothing 
Company  instituted  attachment  proceedings  in  the  circuit 
court  of  the  United  States  against  the  firm  of  Gross  Broth- 
ers, and  under  the  order  of  attachment  the  deputy  United 
States  marshal  appeared  in  Madison  county  and  levied  upon 
the  property  in  dispute  as  the  property  of  the  defendants  in 
that  action.  It  cannot  be  disputed  but  that  if  the  testi- 
mony of  the  witnesses  introduced  on  behalf  of  plaintiff  in 
error  is  to  be  believed,  many  statements  were  made  by  the 
members  of  the  firm  of  Gross  Brothers  in  this  state  which 
would  tend  to  confirm  plaintiff's  theory  that  the  whole 
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transaction  between  them  and  defendant  in  error^  as  well  as 
between  them  and  the  firm  of  Gross  Brothers,  of  Mil- 
waukee, was  fraudulent  But  every  statement  of  the  kind 
testified  to  by  the  witnesses  for  plaintiff  in  error  was  oon* 
tradioted  by  the  testimony  of  Gross  Brothers  and  Singer, 
thus  rendering  it  the  special  province  of  the  jury  to  decide 
upon  the  weight  of  the  testimony  of  these  various  witnesses. 
Some  of  the  circumstances  tend  strongly  to  support  the 
theory  contended  for  by  plaintiff  in  error,  whilst  others  are 
as  strongly  against  it  and  in  favor  of  that  contended  for 
by  defendant  in  error.  The  whole  case  was  submitted  to 
the  jury,  as  we  have  said,  with  proper  instructions  from  the 
court  for  their  guidance.  We  are  unable  to  say  that  the 
verdict  is  so  clearly  against  the  weight  of  evidence  as  to 
require  a  reversal  of  the  judgment. 

It  is  contended  that  the  delivery  of  the  property  tx)  de- 
fendant in  error  was  not  sufficient  under  the  provisions  of 
iscction  1 1  of  chapter  32  of  the  Compiled  Statutes.  Upon 
this  question  it  is  only  necessary  to  say  that  if  the  delivery 
was  as  testified  to  by  defendant  in  error  and  his  witnesses 
— that  the  property  was  separated,  counted,  and  delivered 
to  him  and  that,  without  removing  it  from  the  farm  which 
lie  had  leased  for  three  years,  he  employed  Moritz  Gross  to 
take  charge  of  it  as  his  agent,  paying  him  a  fixed  salary  per 
month  for  so  doing — this  would  be  sufficient  under  that 
section,  especially  so  since  the  questions  of  presumptions 
alone  are  to  be  aCjcted  thereby. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  Judges  concur.  ^ 
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State  of  Nebraska,  ex  rel.  M,  B.  Malloy,  y. 
WiLLiAu  F.  Clevenger. 

[Filed  Octodeb  3, 1889.] 

1.  Counties:  Division:  Taxes:  Jubisdiction  of  Offiobbs.  The 

boandaries  of  B.  county  formerly  incladed  what  is  now  B.  and 
R.  coanties — R.  connty  having  been  stricken  off  and  organized 
into  a  new  county.  In  an  application  for  peremptory  writ  of 
mandamus  against  the  connty  treasurer  of  B.  county  to  require 
him  to  collect  the  taxes  due  from  the  taxpayers  of  R.  county , 
but  which  were  levied  by  B.  county  prior  to  the  division,  it  was 
hdd,  that,  as  the  officers  of  B.  county  had  no  authority  nor  jur- 
isdiction in  R.  county,  there  was  no  duty  devolving  upon  such 
treasurer  in  connection  with  the  collection  of  the  taxes  referred 
to. 

2.  :  : .     R.  county  not  being  a  party  to  the  action, 

the  question  as  to  who  is  entitled  to  the  revenues  levied  prior  to 
the  division  is  not  decided. 


Original  application  for  mandamus. 

M,  B,  Malloy,  pro  ee, 

W.  F.  Clevenger,  pro  «c. 

No  briefs  filed. 

Reese^  Ch.  J. 

This  is  an  original  application  for  a  mandamus  to  de- 
fendanty  who  is  the  county  treasurer  of  Brown  county,  to 
require  him  to  collect  from  the  taxpayers  of  what  is  now 
Bock  county  the  unpaid  taxes  for  the  years  1884,  1885, 
1886, 1887,  and  1888,  levied  while  the  territory  which  now 
eomprises  Rock  county  constituted  a  part  of  Brown  county, 
which  said  taxes  were  levied  by  the  taxing  officers  of 
Brown  county. 


r 
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It  appears  from  the  relation  and  stipulation  of  the  par- 
ties that  Brown  county  was  duly  organized  on  the  23d  day 
of  July,  1883,  consisting  of  the  territory  now  included  in 
Brown  and  Rock  counties;  that  the  county  boundaries 
continued  as  then  established  until  the  first  day  of  Janu- 
ary, 1889,  when,  by  virtue  of  the  elections  held  prior  to 
that  date,  the  new  county  of  Rock  was  duly  organized, 
and  its  perqianent  officers  assumed  charge  of  the  county 
government;  that  during  the  years  1884  to  1888,  inclu- 
sive, the  taxing  officers  of  Brown  county  levied  the  usual 
taxes  on  the  property  within  the  county  boundaries,  a  part 
of  which  remains  unpaid,  and  upon  which  the  county  of 
Brown  issued  its  warrants  to  the  extent  of  eighty- five  per 
cent  of  the  levy. 

Practically  two  questions  are  presented,  which  are,  first. 
Is  Brown  county  entitled  to  these  unpaid  taxes?  and  sec- 
ond, If  so,  is  it  the  duty  of  the  treasurer  of  said  county 
to  make  the  collections? 

The  latter  question  would  doubtless  have  to  be  answered 
ID  the  n^ative,  whatever  might  be  the  conclusion  as  to  the 
first,  as  the  duties  and  jurisdiction  of  the  county  treasurer 
would  be  limited  to  the  territorial  boundaries  of  his  own 
county. 

Since  Rock  county  is  not  made  a  party  to  this  action, 
DO  order  or  judgment  can  be  rendered  which  would  be 
binding  upon  it,  and  therefore  the  question  as  to  who  is 
entitled  to  the  revenues,  as  between  the  two  counties,  can- 
not be  decided. 

In  the  stipulation  filed  we  observe  that  it  is  agreed  that 
the  taxes  in  question  are  ^^due  Brown  connty,''  and  this  sug- 
gestion is  of  frequent  occurrence  throughout  the  stipulation. 
For  example,  in  the  tenth  paragraph  of  this  paper,  after 
showing  the  assessment  and  levy,  it  is  said  that  '^  the  greater 
part  (of  the  taxes)  has  been  delinquent  and  unpaid,  and 
is  due  Brown  county;  that  the  respondent  refuses  to  col- 
lect said   taxes  from  the  citizens  of  Rock  county,  or  to 
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make  an  effort  to  collect  the  personal  taxes  from  them,  for 
the  aforesaid  years,  that  are  due  Brown  county/'  etc. 
While  we  presume  that  nothing  is  claimed  by  this  phrase- 
ology, and  that  it  is  used  to  convey  the  idea  that  the  taxes 
were  levied  by  the  officers  of  Brown  county  prior  to  the 
division,  yet  should  we  conclude  that  it  was  the  purpose  to 
agree  that  the  taxes  were  due  Brown  county,  that  could 
make  no  difference,  as  the  question  as  to  whom  the  taxes 
are  due  is  one  of  law  resulting  from  the  existing  facts  and 
not  one  of  fact  to  be  proven  or  otherwise  established.  The 
question  presented,  while  new  in  its  application  to  this 
case,  is  not  new  in  principle  in  many  of  its  aspects.  In 
jP.,  E.  &  M.  V.  R.  R  Co.  V.  Brown  Oounh/,  18  Neb.,  516, 
and  in  Morse  v,  Hitchcock  County,  19  Id.,  566,  questions 
.somewhat  similar  to  these  in  point  of  fact  were  pi'esented 
and  it  was  decided,  as  it  must  be  in  this  case,  that  upon  the 
organization  of  a  new  county  the  jurisdiction  and  duties 
of  the  officers  of  the  old  county  over  the  territory  included 
in  the  new,  cease,  and  the  administration  of  the  affairs  of 
the  new  county  should  be  conducted  only  by  its  own  offi- 
cers. But  there  appears  to  be  a  distinction  made  by  our 
statutes  between  new  counties  formed  out  of  unorganized 
territory  and  those  created  by  the  division  of  a  county  al- 
ready organized.  The  law  governing  new  counties  of  the 
former  class  is  fully  reviewed  by  Judge  Maxwell  in  Rail- 
road Company  v.  Brovm  County,  supra,  and  need  not  here 
be  referred  to.  That  governing  those  of  the  former  class 
is  to  be  found  in  sections  10  to  18  inclusive  of  the  same 
chapter  (18)  of  the  Compiled  Statutes.  Section  16  pro- 
vides for  a  division  of  property,  personal  and  real,  choses 
in  action,  debts,  liabilities,  etc.,  between  the  counties.  But 
whether  this  applies  to  uncollected  taxes  cannot  now  be  de- 
cided, for  the  reason  above  given,  that  the  necessary  par- 
ties are  not  before  the  court.  It  must  be  sufficient  now  to 
say  that  there  is  no  duty  devolving  upon  the  defendant  in 
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ooDDection  with  the  ooUection  of  the  taxes  referred  to^  and 
therefore  the  writ  cannot  issue. 


Judgment  accordingly. 


The  other  Jndges  ooncar. 


B.  F.  Roberts  v.  B.  L.  Snow. 


97  425 
&3  76 
56    468 


[FiLBD  OOTOBEB  3,  1889.] 

1.  Hegotiable  Inatminents:   Date  of  Patmknt  OHirrBix 
Ao  instrament  in  wriling  in  the  following  form,  to-wit : 

''Mabshalltown,  Iowa,  July  16, 18T7. 

**  For  Talne  receired  I  hereby  promise  to  pay  to  Peter  Honael, 
or  order,  foar  handred  dollars,  with  10  per  cent  interest  per  an- 
num, payable  semi-annually  in  advance,  and  on  default  of 
prompt  payment  of  the  interest  for  thirty  days  after  it  is  due, 
then  this  note,  principal  and  interest,  shall  be  due  and  collect- 
ible  without  defalcation  or  discount,  together  with  an  attorney 
fee  of  10  percent  for  collection.'' 

ffdd,  To  be  a  negotiable  promissory  note,  payable  on  demand. 

2. :  Indobsebcent  fob  Collection:  Suit  by  Indobsbk. 

An  indorsee  of  such  a  promissory  note,  where  the  indorsement 
was  not  made  for  value,  nor  in  the  due  course  of  trade,  but  for 
the  purpose  of  collection,  can  maintain  an  action  in  his  own 
name  for  the  collection  of  the  note,  but  in  such  case  the  suit 
would  be  subject  to  any  defenses  the  maker  may  have  had  as 
against  the  indorser  of  the  plaintiff,  such  defenses  not  having 
been  cut  off  by  the  indorsement. 


Error  to  the  district  court  for  Holt  county, 
below  before  Kink  aid,  J. 


Tried 


ZJUey  <fc  Benedict,  for  plaintiff  in  error,  cited :  Code, 
Bees.  30,  46 ;  Rogers  v.  Hotel  Co,,  4  Neb.,  54;  Mills  v. 
Murry,  1  Id.,  327;  Mc  Williams  v.  Bridges,  7  Id.,  419; 
Pomeroy,  Remedies,  etc.,  124-8,  186;  Allen  v.  Miller,  11 
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O.  S.,  374;  Sniiih  v.  R.  Co.,  28  Wis.,  267;  1  Randolph, 
Commercial  Paper,  sees.  Ill,  114;  Maupin  v.  MoOormiek, 
2  Bush  [Ky.],  206 ;  Sea  v.  Olover,  1  Bradw.  [III.  App.], 
335;  People  V.  BdgneUj  81  Cal.,  409  ;  Gehr  r.  Hagerman, 
26  111.,  438;  Coleman  v.  Roberta,  1  Houck  [Mo.],  97; 
Hickey  v,  Ryan,  15  Mo.,  63 ;  Rvm  v.  Steamboat,  9  Iowa, 
375  ;  Farquhar  v.  Dallas,  20  Tex.,  200 ;  Doe  v.  Thomason, 
11  B.  Mon.  [Ky.],  235. 

if.  F.  Harrington^  for  defendant  in  error. 

Eeese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Holt 
county,  upon  a  written  instrument  of  which  the  following 

IS  a  copy : 

"Marshalltown,  Iowa,  July  16,  1877. 

"  For  value  received  I  hereby  promise  to  pay  to  Peter 
Housel,  or  order,  four  hundred  dollars  ($400),  with  ten 
per  cent  interest  per  annum,  payable  semi-annually  in  ad- 
vance, and  on  default  of  prompt  payment  of  the  interest 
for  thirty  days  after  it  is  due,  then  this  note,  principal  and 
interest,  shall  be  due  and  collectible  without  defalcation  or 
discount,  together  with  an  attorney  fee  of  ten  per  cent  for 
collection.  [SignedJ  B.  L,  Snow. 

"Attest:  C.  C.  Housel." 

Upon  the  back  of  the  instrument  are  the  following  in- 
dorsements : 


S( 


Interest  to  Jan'y  16,  1878 $20 

«         "  July  16,1878 20 

"  Jan'y  16,  1879 20 

"  July  16, 1880 20 

"         «  Jan'y  16,  1881 20 

"         "  July  16, 1881 20 

"         "  Jan^ie,  1882 20 

"  July  16, 1882 20 


u 
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"Interest  to  Jan>  16,  1883 J20 

"  Dec.  17,  1883 40 

"        «  July  1,1883 20 

"Pay  to  the  order  of  C.  C.  Housel. 

"  Peter  Housel. 

"  By  C.  C.  Housel,  Executor  of  the  Estate  of  Peter 
Housel,  deceased. 

"  Pay  to  the  order  of  B.  F.  Roberts. 

"C.  C.  Housel." 

Two  defenses  were  pleaded  in  the  answer,  the  second  of 
which  was  as  follows : 

"  This  defendant  further  avers  that  this  instrument  is  a 
mere  chose  in  action  and  not  a  promissory  note,  as  alleged 
by  the  plaintiff,  and  that  B.  F.  Roberts,  plaintiff  herein,  is 
not  the  owner  of  said  chose  in  action  and  is  not  the  real 
party  in  interest  in  this  action. 

'^  That  said  Roberts  holds  said  chose  in  action  for  collec- 
tion merely,  *  *  *  *  and  defendant  is  not  indebted 
to  him  on  said  instrument." 

The  reply  was,  in  effect,  a  general  denial.  A  jury  trial 
was  had  which  resulted  in  a  verdict  as  follows: 

"We,  the  jury  in  this  case,  being  duly  empaneled  and 
sworn  to  well  and  truly  try  the  issues  in  the  above  en- 
titled case,  do  find  for  the  plaintiff. 

E.  W.  Goodrich,  -Fbre/»a?»." 

The  following  special  findings  were  also  returned  by  the 
jury: 

"  1.  Q.  Who  do  you  find  from  the  evidence  to  be  the 
real  party  in  interest  in  this  action  ? 

"  C.  C.  Housel.  E.  W.  Goodrich,  ForemanJ^ 

"  2.  Q.  What,  if  any,  amount  do  you  find  from  the  evi- 
dence to  be  due  and  unpaid  upon  the  iustrument  in  suit? 

"We,  the  jurors,  find  a  verdict  for  plaintiff  in  the  sum 
of  $400,  and  interest  on  the  same  to  date.  * 

"  E.  W.  Goodrich,  Foreman,^' 
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Oq  request  of  defendant  the  following  special  findings 
were  submitted,  and  answers  returned  thereto  : 

^^  1 .  Who  is  the  owner  of  the  instrument  sued  upon  in 
this  case? 

"C.  C.  Housel.  E.  W.  Goodrich,  ForemanP 

"  2.  Has  plaintiff  B.  F.  Roberts  ever  become  the  owner 
of  the  instrument  sued  upon  herein  bj  purchase  or  other- 
wise? 

"  No.  E.  W.  Goodrich,  FaremcmP 

'^  3;  Has  plaintiff  B.  F.  Roberts  any  interest  in  the  in- 
strument sued  upon  in  this  action  other  than  as  an  attorney 
forC.C.  Housel? 

**  No.  E.  W.  Goodrich,  Foreiaxany 

A  motion  for  a  new  trial  was  then  filed  by  plaintiff  and 
thereafter,  as  shown  by  the  transcript,  the  cause  was  heard 
upon  the  motion  of  plaintiff  to  be  allowed  to  substitute 
the  name  of  C:  C.  Housel  for  that  of  plaintiff  B.  F.  Rob- 
ert«5,  which  motion  the  court  overruled. 

From  the  transcript  it  appears  that  the  case  was  then 
hoard  upon  the  motion  of  defendant  for  judgment  in  his 
favor  upon  the  verdict,  although  no  such  motion  appears 
in  the  record  before  us.  This  motion  was  sustained  and 
judgment  rendered  in  favor  of  defendant.  We  quote  from 
the  transcript  as  follows: 

''  Thereupon  this  cause  came  on  for  hearing  upon  a  mo- 
tion of  plaintiff  for  new  trial  of  the  cause  and  for  leave 
to  substitute  the  name  of  C.  C.  Housel  for  that  of  B.  F. 
Roberts,  and  the  court,  aft^r  hearing  the  argument  of  coun- 
sel and  being  fully  advised  in  the  premises,  overruled  said 
motion;  to  which  ruling  plaintiff  excepts.  And  the  court 
does  find  if  at  law  this  court  had  jurisdiction  after  ti*ial 
begun  to  allow  substitution  of  C.  C.  Housel  for  plaintiff 
Roberts  the  court  finds  as  fact  that  tiie  substitution  should 
have  been  made.'' 
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The  caase  is  presented  to  this  court  by  plaintiff  by  pro- 
ceeding in  error,  presenting  a  large  number  of  assignments, 
but  it  is  not  deemed  necessary  to  examine  all.  It  appears 
that  the  question  underlying  the  whole  controversy  in  this 
case  is  as  to  the  character  of  the  instrument  on  which  the 
suit  was  founded.  It  is  insisted  by  plaintiff  in  error  that 
the  writing  is  a  negotiable  promissory  note,  and  is  entitled 
to  be  treated  as  such,  with  all  the  incidents  which  attach 
to  negotiable  paper.  While  upon  the  other  hand  it  is  con- 
tended by  defendant  in  error  that  it  is  not  a  negotiable 
instrument,  and  that  therefore  the  action  by  plaintiff  in 
error  could  not  be  maintained,  he  not  being  the  actual 
owner  thereof  by  assignment.  This  contention  is  based 
upon  the  fact  that  the  instrument  does  not  fix  a  time  certain 
within  which  the  money  must  be  paid.  It  is  our  opinion 
that  the  instrument  in  question  falls  clearly  within  tlie 
definition  of  commercial  paper,  and  that  it  was  payable  on 
demand,  at  any  time  after  its  execution,  and  should  have 
been  treated  by  the  district  court  as  a  promissory  note 
payable  upon  demand.  In  1  Randolph  on  Commercial 
Paper,  sec.  119,  it  is  said:  "  If  no  time  of  payment  is  ex- 
pressed, which  is  usually  the  case  in  checks,  and  frequently 
so  in  promissory  notes  and  drafts,  the  instrument  is,  by 
intendment  of  law,  payable  on  demand,  and  is  as  valid 
and  negotiable  as  though  the  time  of  payment  were  fully 
expressed;^'  citing  a  large  number  of  authorities,  among 
which  are  Jimes  v.  Brcwriy  11  O,  S.,  601 ;  Holmes  v.  Wedy 
17  Cal.,  623;  Pcrrter  v.  Porter ^  51  Me.,  376;  Keyes  v. 
FenaUrmakeTy  24  Cal.,  329;  Bank  v.  PricCy  52  la.,  670; 
Libby  V.  Mikelborg,  28  Minn.,  38. 

The  rule  seems  to  be  that  in  cases  of  this  kind  the  legal 
intendment,  that  the  notes  are  payable  upon  demand,  can- 
not be  changed  by  parol  proof  any  more  than  could  the 
express  terms  of  a  written  instrument  be  changed.  See 
Tliompson  v.  Ketcham,  8  Johns.,  192 ;  Keohring  v.  Muem- 
minghofy  61  Mo.,  403;  Sdfv.  King,  28  Texas,  552. 
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Bat  it  may  be  contended  that  it  is  shown  upon  the  face 
of  the  note  itself  that  such  was  not  the  intention  of  the 
parties  at  the  time  of  its  execution,  for  it  is  provided  that 
the  interest  shall  be  payable  semi-annually^  and  that  the 
note  shall  become  due  and  collectible  on  the  expiration  of 
thirty  days  after  default  of  the  payment  of  the  interest ; 
but  this  would  make  no  difference  as  far  as  the  note  was 
concerned.  As  held  in  Jones  v.  Brown,  supra,  the  fact  that 
the  parties  provided  for  the  payment  of  the  interest  in 
case  the  note  should  not  be  paid  immediately,  would  not 
change  the  legal  effect  of  the  contract.  Upon  this  subject 
see  Loring  t?.  Gmmey,  6  Pick.,  16;  Meador  v.  Bank,  66 
Ga.,  606;  Holmes  v.  West,  17  Cal.,  623. 

Aside  from  what  would  seem  a  rather  inflexible  rule  of 
law,  as  applied  to  instruments  of  the  kind  under  considera- 
tion, a  careful  examination  of  the  note  in  question  satisfies  us 
that  no  other  construction  can  be  given  to  its  language. 

There  is  nothing  upon  the  face  of  the  instrument  itself, 
nor  pleaded  by  the  answer,  nor  submitted  in  the  evidence 
of  the  case,  which  shows  that  any  relation  existed  between 
the  parties  to  the  instrument  by  which  it  could  be  presumed 
or  supposed  that  it  was  their  purpose  that  the  note  should 
never  mature.  If  it  cannot  be  treated  as  a  promissory 
note  payable  upon  demand,  then  the  only  event  which 
could  occur  by  which  the  note  could  be  made  to  mature, 
according  to  its  own  language,  would  be  a  default  of  thirty 
days  in  the  payment  of  the  semi-annual  interest;  and  if 
such  default  should  never  be  made,  the  note  would  never 
mature,  and  therefore  could  never  be  collected  except  by 
the  voluntary  payment  of  the  maker.  This,  evidently, 
was  not  the  intention  of  the  parties  to  the  instrument. 

The  action  having  l)een  founded  upon  a  negotiable  prom- 
issory note,  the  indorsement  made  by  C.  C.  Housel  to  the 
plaintiff  would  be  sufficient  to  authorize  him  to  maintain 
the  action  in  his  own  name  for  the  amount  due  upon  the 
note^  but  subject  to  any  defenses  which  defendant  in  error 
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might  have  had,  had  the  suit  been  instituted  in  the  name  of 
his  indorser,  C.  C.  Housel,  or  of  the  payee,  Peter  Housel. 

In  Daniel  on  Negotiable  Instruments,  sec.  1191  d  seq.,  it 
is  said  that  an  action  on  a  note  may  be  brought  in  the  name 
of  the  indorsee  holding  the  note ;  he  having  thereby  the  legal 
title,  it  can*make  no  difference  to  the  defendant  who  is  the 
equitable  owner  of  such  note.  See  also  Oal.lwell  v.  Law^ 
rence,,  84  111.,  161 ;  Demuth  v.  OutUr,  60  Me.,  298;  Pat- 
ten  V.  Mosedy  49  Id.,  255 ;  Q'aig  v.  Twomey,  14  Gray,  486 ; 
Palmer  v.  Banky  78  III.,  380 ;  Scianneauz  v.  Wagiieapac!:, 
32  La.  Ann.,  283 ;  Klein  v.  Buckner,  30  Id.,  680  ;  Lovell 
V,  EverUoUj  11  Johns.,  52 ;  WeUs  v,  Schoonover,  9  Hiesk. 
805;  King  v.  Fleece,  7  Id.,  273;  Boyd  v.  CorbUt,  87  Mich.' 
52;  WhUe  v.  Stanley,  29  O.  S.,  423.  In  Bank  v.  HoUister, 
21  Minn.,  385,  in  which  the  note  was  indorsed  ''for  collec- 
tion,'' it  was  held  that  the  provisions  of  the  Code  requir- 
ing the  action  to  be  brought  in  the  name  of  the  real  party 
in  interest  would  prevent  the  maintenance  of  the  action  by 
the  indorsee.  But  in  this  case  the  indorsement  is  not  con- 
ditional, and  therefore  the  legal  title  was  vested  in  the  in- 
dorsee. 

The  judgment  of  the  district  court  is  reversed  .:nd  the 
cause  remanded  with  directions  to  that  court  to  reinstate 
the  cause  and  permit  the  defendant  in  error  to  amend  his 
answer  without  costs  if  he  so  elect,  and  for  further  pro- 
ceeding in  accordance  with  law. 

Jli>ument  aooordingly. 

The  other  Jndges  concur. 


I  W   <»| 
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iir^l  Tbueman  H.  Shepherd  v.  Carlos  C.  Burr. 

[Filed  October  3,  1889.] 

1.  Tax  Title :  Limitations.  "An  action  to  foreclose  a  tax  lien  on 
real  estate  may  be  brought  on  a  tax  certificate  when  it  is  alleged 
in  the  petition  that  a  deed  would  be  invalid  if  issaed.  In  snch 
case  a  cause  of  action  would  accrue  at  the  expiration  of  the  time 
within  which  the  land  owner  might  redeem,  and  suit  might  be 
brought  at  any  time  within  five  years  thereafter."  {Parker  v. 
Maiheson,  21  Neb.,  546.) 

2. : :  Case  Stated.    A  purchased  real  estate  at  tax 

sale  on  the  18th  day  of  November,  1875;  the  property  was  not 
redeemed  by  the  land  owner  within  the  two  years  allowed  for 
redemption.  No  deed  was  taken  by  the  purchaser  at  the  tax 
sale.  On  the  18th  day  of  April,  1883,  and  more  than  five  years 
after  the  expiration  of  the  time  for  redemption,  plaintiff  com- 
menced this  action  to  foreclose  the  tax  lien.  Held,  That  the 
cause  of  action  was  barred  by  limitation.  (See  Parker  v.  Maihe^ 
son,  Mfpro.) 

Error  to  the  district  court  for  Lancaster  countrj.   Tried 
below  before  Field,  J. 

Harwood,  Ames  &  Kelly,  for  plaintiff  in  error. 

W.  W.  Cotton jfoT  defendant  in  error. 

Reese,  Ch.  J. 

This  action  originated  in  the  disinct  court  of  Lancaster 
county,  and  was  brought  for  the  purpose  of  enforcing  a 
tax  lien  against  a  traqt  of  real  estate  in  the  city  of  Lincoln 
described  as  '^  commencing  62  feet  north  of  the  southeast 
corner  of  lot  number  12  in  block  number  33,  according 
to  the  original  plat  and  survey  of  the  town  (now  city)  of 
Lincoln,  Nebraska,  thence  north  on  Ninth  street  40  feet, 
thence  west  75  feet,  thence  south  40  feet,  thence  east  75 
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feet  to  the  place  of  beginning."  It  was  allied  in  the  pe- 
tition that  in  the  year  1874  the  property  was  duly  assessed 
by  the  precinct  assessor  of  Lincoln  precinct  as  '^ 40x75  ft., 
lot  No.  11  and  12,  block  No.  33/'  and  opposite  thereto  on 
the  same  line  ^'L.  A.  Scoggins;''  that  on  the  18th  day 
of  November,  1875,  the  taxes  being  delinquent  and  unpaid, 
the  plaintiff  duly  purchased  the  property  at  tax  sale  for  the 
taxes  for  the  year  1874,  and  that  the  same  amounted  to 
$111.82;  that  the  property  has  never  been  redeemed  from 
the  sale  and  that  the  amount  paid  by  plaintiff  has  never 
been  repaid  nor  refunded  to  him.  It  was  further  alleged 
that  after  the  purchase  by  plaintiff,  and  in  the  year  1878, 
the  said  Scoggins,  who  still  remained  the  owner  in  fee  sim- 
ple, sold  and  conveyed  it  by  deed  of  general  warranty,  duly 
signed,  witnessed,  and  acknowledged,  to  the  state,  the  only 
exception  to  the  warranty  being  ^'except  taxes  due  and  un* 
paid ;"  that  the  property  was  bought  by  the  state  for  the 
use  and  benefit  of  the  school  fund  thereof;  that  on  the 
23d  day  of  October,  1880,  the  state  by  its  proper  officers 
sold  the  real  estate  in  question  to  defendant  C.  C.  Burr, 
and  entered  into  a  contract  with  him  by  which  defendant 
paid  in  cash  the  sum  of  $776.77  and  agreed  to  pay  at  the 
end  of  twenty  years  the  sum  of  $4,410,  with  interest  thereon 
at  the  rate  of  six  per  cent  per  annum,  payable  on  the  1st 
day  of  January  of  each  year;  that  immediately  upon  the 
completion  of  said  purchase  defendant  took  possession  of 
said  property  and  has  retained  the  posHCSsion  ever  since, 
making  valuable  improvements  thereon  to  the  extent  of 
$5,000. 

The  prayer  of  the  petition  was  that  the  purchase  by- 
plaintiff,  as  shown  by  his  certificate  of  purchase,  be  declared 
a  lien  upon  the  property,  the  lien  foreclosed,  and  for  gen- 
eral relief. 

To  this  petition  a  demurrer  was  interposed  by  the  defend- 
ant on  the  ground  'Hhat  the  facts  stated  in  the  plaintiff's 
said  petition  do  not  constitute  a  cause  of  action  in  favor 
28 
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of  the  ])laintiff  and  against  the  defendant."  The  demurrer 
was  sustained  by  the  district  court  and,  plaintiff  electing 
to  stand  upon  his  petition  without  amendment,  the  suit  was 
dismissed  and  judgment  rendered  in  favor  of  defendant. 
Plaintiff  brings  the  cause  to  this  court  hj  proceedings  in 
error  alleging  as  error,  the  decision  of  the  district  court 
in  sustaining  the  demurrer.  Plaintiff  in  error  by  his  brief 
presents  two  questions:  First,  as  to  whether  or  not  the 
transfer  of  the  real  estate  back  to  the  state  was  an  extin- 
guishment of  the  lien  creatal  by  his  purchase;  and  second, 
whether  or  not  the  description  of  the  property  upon  the  tax 
book  as  assessed  and  taxed  was  sufficient. 

On  the  other  hand  defendant  in  error  presents  as  an- 
other question  the  statute  of  limitations,  which  is  not  dis- 
cussed in  the  brief  of  plaintiff  in  error.  It  was  alleged  in 
the  petition  that  during  the  whole  of  the  year  1875  Scog- 
gins  was  the  owner  of  personal  property  situated  in  Lan- 
caster county  from  which  the  taxes  could  have  been  col- 
lected by  the  treasurer.  Under  the  rule  stated  in  PeUU 
V.  Black,  8  Neb.,  59,  and  Wilhelm  v.  Russell,  Id.,  123,  the 
failure  to  collect  the  taxes  from  the  personal  property 
would,  perhaps,  avoid  the  sale.  But  this  is  not  a  material 
inquiry  here,  for  the  reason  that  no  deed  was  ever  taken  by 
plaintiff  in  error,  nor  does  it  appear  that  he  ever  demanded 
any  from  the  county  treasurer.  Therefore  the  question 
whether  the  title  failed  does  not  enter  into  the  case.  There 
having  been  no  title  conveyed  to  plaintiff  by  the  treasurer 
we  are  unable  to  see  wherein  the  case  differs  in  any  partic- 
ular from  Parker  v.  Maihcson,  21  Neb.,  546.  The  same 
statute  must  be  applicable  to  this  case  as  to  that,  and  the 
facts  are  so  nearly  similar  that  it  is  clear  to  us  that  that 
case  is  decisive  of  this.  From  the  petition  it  appears  that 
from  the  18th  day  of  Noveml)er,  1875,  Scoggins  had  two 
years  in  which  to  redeem,  which  expired  on  the  18th  day  of 
November,  1877.  No  deed  was  taken,  and  at  that  time 
plaintiff  could  have  institutcil  suit  for  the  foreclosure  of 
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his  tax  lien.  This  suit  was  commenced  on  the  18th  day  of 
April,  1883,  more  than  five  years  after  the  time  in  which  it 
might  have  been  brought  By  the  rule  stated  in  Parker  v, 
MaJthe9ony  supra,  the  statute  had  run  and  tlie  action  was 
barred. 

It  becomes  unneoessar}',  therefore,  to  examine  the  ques- 
tions presented  by  the  brief  of  plaintiff  in  error.  The 
court  did  not  err  in  sustaining  the  demurrer,  as  the  peti- 
tion fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 
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Amy  Wiuson,  appellant,  v.  City  of  Auburn  et  al.,         m  ui\ 

APPELLEES. 

[Filed  Octuukb  3,  1889.] 

Municipal  Corporations :  Sidewalks  :  Taxes  :  iKJUNcrioir. 
In  the  7e»r  1886,  the  mayor  and  oonncil  of  the  city  of  A.,  ander 
an  ordinance  previoasly  passed,  ordered  the  oonstraction  of  a 
sidewalk  along  the  line  of  a  street  npon  which  plaintiff's  prop- 
erty abutted.  Upon  the  walk  not  being  constructed  by  her 
within  the  required  time  the  city  by  its  officers  constructed  it  and 
imposed  a  tax  therefor  according  to  the  benefits  received,  which 
tax  was  duly  certified  to  the  proper  county  officials,  when  it 
was  placed  upon  the  tax  list  for  collection  as  other  taxes.  In  a 
suit  to  enjoin  its  collection  upon  the  ground  that  it  was  illegally 
levied,  owing  to  the  irregularities  in  the  order  requiring  the 
construction  of  the  sidewalk  and  the  failure  to  give  notice 
thereof,  it  was  heldj  that  the  tax  imposed  not  having  been  levied 
"for  an  illegal  or  nnantboriaed  purpose,"  the  action  could  not 
be  maintained. 
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Appeal,  from  the  district  court  for  Nemaha  county. 
Heard  below  before  Broady,  J. 

BtuU  &  JEdwardSy  for  appellant : 

Section  144,  chapter  77,  Compiled  Statutes,  is  inappli- 
cable here  (1)  because  it  refers  to  taxes,  while  this  is  a 
proceeding  to  restrain  the  collection  of  an  assessment,  and 
there  is  a  plain  distinction  between  taxes  and  assessments 
{Hanscomv,  Omaha ^  11  Neb.,  41;  Opinion  of  Judges, 
58  Me.,  591 ;  HUbi^h  v.  Catherman,  64  Pa.  St.,  154,  159; 
Juild  V.  Driver^  1  Kas.,  455,  462) ;  (2)  even  if  the  present 
case  comes  under  the  head  of  taxes,  it  falls  within  the  ex- 
press exception  of  the  statute,  being  a  tax  for  unauthorissed 
l)urposes.  {Earl  v.  Duraa,  13  Neb.,  235 ;  Thatcher  v. 
Adams  Co.,  19  Neb.,  486.)  Cities  of  the  second  class  have 
no  power  to  construct  sidewalks  without  enacting  a  valid 
ordinance,  and  the  ordinance  in  this  case  was  not  drafted 
in  the  style  required  by  the  statute.  The  variance  is  fatal, 
because  a  corporation  must  act  in  the  statutory  mode. 
{Harford  v.  Omaha,  4  Neb.,  350 ;  Abbott  v.  Smelting  Oo., 
Id.,  422.)  Even  if  the  ordinance  is  held  valid,  its  pro- 
visions requiring  notice  to  lot  owners  were  not  complied 
with.  Notice  is  jurisdictional,  for  ordinances  have  the 
force  of  statutes  (Dillon,  Mun.  Cor.,  3d  ed.,  sec.  308); 
and  strict  compliance  with  the  statute  is  necessary.  (Wade 
on  Notice,  sec.  1105.)  Notice  must  describe  material. 
{Tufts  V.  Charlestown,  98  Mass.,  583.)  However  equitable 
it  may  be,  a  tax  is  void  unless  legally  assessed.  {Joyner 
V.  School  District,  3  Cush.  [Mass.],  567,  572.) 

TT.  H.  Moi'row,  for  appellees: 

The  tax  was  not  ill^al  or  unauthorized,  being  assessed 
by  an  ordinance  passed  in  accordance  with  subdivision 
4,  section  52,  chapter  14,  Comp  Stats,  enabling  cities  of 
the  second  class  and  villages  to  construct  sidewalks,  etc. 
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Section  144,  chapter  77,  is  applicable  here.  Equity  will 
not  enjoin  the  enforcement  of  a  tax  proceeding  on  the 
ground  of  irregularities  in  the  assessment  or  in  the  execu- 
tion of  powers  conferred  upon  tax  officers,  the  remedy  at 
law  being  darned  sufficient.  {HaUenbeck  v,  Hahn,  2  Neb., 
427,  and  cases  cited.)  If  it  is  held  that  the  court  below  had 
jurisdiction,  appellant  must  show  that  the  injury  has  been 
or  may  be  done,  before  an  officer  will  be  enjoined  from  the 
performance  of  his  duty.  {McLaughlin  v.  Sandusky ^  22  N. 
W.  Rep.,  241.)  Mere  irr^ularities  in  assessment  do  not 
defeat  the  tax  unless  they  prejudice  the  person  taxed. 
{StockU  v.Silsbee,  2  N.  W.  Rep.,  900.)  Under  our  laws  a 
taxpayer  feeling  himself  aggrieved  by  an  assessment  has 
an  adequate  remedy  at  law,  and  n^Iecting  this  cannot  ob- 
tain relief  in  equity.  {B.  &  M.  R.Cd.  v.  Setoard  County,  10 
Neb.,  211;  Hopkins  v.  Keller,  16  Id.,  569.)  The  notice 
was  sufficient,  and  where  there  was  authority  to  impose  the 
tax,  and  the  party  must  have  known  the  facts,  he  cannot, 
after  an  improvement  is  made,  enjoin  the  collection  of  a 
tax  assessed  to  pay  for  it.  {Barker  v.  Oniaha,  1 6  Neb.,  269.) 
The  variance  in  the  ordaining  clause  is  immaterial,  as  even 
the  entire  omission  of  the  statutory  form  of  the  clause  does 
not  avoid  the  ordinance  without  a  provision  of  statute  to 
that  eflTect.  (People  v.  Murray,  24  N.  W.  Rep.,  118.) 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Ne- 
maha county,  and  was  for  the  purpose  of  enjoining  the 
collection  of  certain  taxes  or  s|)ecial  assessments  levied 
upon  the  property  of  plaintiff  for  the  construction  of  a 
sidewalk.  Plaintiff  was  the  owner  and  occupant  of  block 
three  in  Howe,  Mixer  and  Wilson's  addition  to  the  city  of 
Auburn,  she  having  resided  on  the  property  for  a  number 
of  years.  The  city  council  of  Auburn  made  an  order  re- 
quiring the  construction  of  a  sidewalk  along  one  side  of 
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the  block  referred  to.  The  sidewalk  not  having  been  con- 
structed bj  plaintiff  as  required  by  the  ordinances  of  the 
city,  the  street  commissioner,  after  the  expiration  of  the 
time  in  which  she  was  permitted  or  required  to  construct 
it,  constructed  a  walk  and  made  his  report  to  the  city  offi- 
cers, who  at  a  special  meeting  made  a  levy  of  taxes  amount- 
ing to  $48.60  upon  the  block,  and  certified  the  same  to  the 
proper  county  officers.  The  treasurer  is  made  a  party 
defendant  to  this  action.  A  trial  was  had  to  the  district 
court  which  resulted  in  a  general  finding  in  favor  of  de- 
fendant, and  a  decree  dismissing  plaintiff  ^s  petition.  From 
this  decree  plaintiff  appeals  to  this  court. 

The  first  question  presented  requiring  our  attention  is 
as  to  the  jurisdiction  of  the  district  court  in  cases  of  this 
kind,  under  the  provisions  of  section  144  of  chapter  77  of 
the  Compiled  Statutes,  entitled  Revenue,  which  provides 
that  "no  injunction  shall  be  granted  by  any  court  or  judge 
in  this  state  to  restrain  the  collection  of  any  tax  or  any 
part  thereof  hereafter  levied,  nor  to  restrain  the  sale  of 
any  property  for  the  non-payment  of  any  such  tax,  except 
such  tax  or  the  part  thereof  enjoined  be  levied  for  an  ille- 
gal or  unauthorized  purpose." 

If  the  assessment  made  by  the  city  council  could  prop- 
erly be  denominated  a  tax,  within  the  provisions  of  the 
section  above  quoted,  and  if  the  assessment  were  made  for 
a  legal  and  authorized  purpose,  the  decision  of  the  court 
was  correct,  and  will  have  to  be  affirmed  without  further 
investigation.  There  is  no  doubt  but  that  the  provision 
above  quoted  includes  ordinary  city  or  village  taxes  levied 
for  the  purposes  of  general  revenue  for  such  city  or  vil- 
lage, and  to  be  collected  by  the  county  treasurer,  and  they 
are  included  within  the  provisions  of  the  chapter  by  sec- 
tions 109,  144,  145,  146,  and  others,  which  it  is  not  nec- 
essary to  copy.  It  then  becomes  necessary  to  inquire 
whether  special  assessments  of  the  kind  made  in  tliis  case 
can  fall  within  the  provisions  of  said  sec  144.     Sec.  6  of 


SEPTEMBER  TERM,  1889.  439 

Wllion  ▼.  Anbarn. 

art.  9  of  the  constitution^  entitled  Revenue  and  Finance^  is 
as  follows :  ''  The  legislature  may  vest  the  corporate  author- 
ities of  cities,  towns,  and  villages  with  power  to  niak(^ 
local  improvements  by  special  assessments  or  by  special 
taxation  of  property  benefited.  For  all  other  corporate 
purposes,  all  municipal  corporations  may  be  vested  with 
authority  to  assess  and  collect  taxes,  but  such  taxes  shall 
be  uniform  in  respect  to  persons  and  property  within  tlie 
jurisdiction  of  the  body  imposing  the  same/' 

In  carrying  out  the  provisions  of  this  section  the  legis- 
lature has  enacted  art^  1  of  chap.  14,  Compiled  Statute?, 
included  in  which  is  sec.  69,  a  part  of  which  we  here  copy : 

'^  Sec.  69.  In  addition  to  the  powers  hereinbefore  granted 
cities  and  villages  under  the  provisions  of  this  chapter, 
each  city  and  village  may  enact  ordinances  or  by-laws  for 
the  following  purposes : 

"IV.  To  construct  sidewalks,  to  curb,  pave,  gravel, 
macadamize,  and  gutter  any  highway  or  alley  therein,  and 
to  levy  a  special  tax  on  the  lots  and  parcels  of  land  front- 
ing on  such  highway  or  alley  to  pay  the  expenses  of  such 
improvement.  But  unless  a  majority  of  the  resident  own- 
ers of  the  property  subject  to  the  assessment  of  such  im- 
provement petition  the  council  or  trustees  to  make  the 
same,  such  improvement  shall  not  be  made  until  three- 
fourths  of  all  the  members  of  such  council  or  trustees  shall 
by  vote  assent  to  the  making  of  the  same. 

"VII.  Assessments  made  under  the  provisions  of  tlio 
last  three  preceding  subdivisions  of  this  section  shall  be 
made  and  assessed  in  the  following  manner : 

^^ First — Such  assessment  shall  be  made  by  the  council  or 
Ix>ard  of  trustees  at  a  special  meeting  by  a  resolution  fix- 
ing the  valuation  of  such  lot  assessed,  taking  into  account 
the  benefits  derived  or  injuries  sustained  in  consequence  of 
such  contemplated  improvements,  and  the  amounts  charged 
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against  the  same,  which,  with  the  vote  thereon  by  yeas 
and  nays,  shall  be  spread  at  length  u])on  the  minutes.  No- 
tice of  the  time  of  holding  such  meeting,  and  the  purpose 
for  which  it  is  to  be  held,  shall  be  published  in  some  news- 
paper, published  or  of  a  general  circulation  in  said  city  or 
village,  at  least  four  weeks  before  tlie  same  shall  be  held, 
or  in  lieu  thereof,  personal  service  may  be  had  upon  per- 
sons owning  or  occupying  property  to  be  assessed. 

"Second — All  such  assessments  shall  be  known  as  'special 
assessments  for  improvements,'  and  shall  be  levied  and 
collected  as  a  special  tax  in  addition  to  the  taxes  for  gen- 
eral revenue  purposes,  to  be  placed  on  the  tax-roll  for  col- 
lection, subject  to  the  same  penalties,  and  collected  in  like 
manner  as  other  city  or  village  taxes." 

It  will  be  seen  that  the  tax  referred  to,  in  so  far  as  its 
collection  is  concerned,  is  simply  an  additional  one  levied 
upon  the  particular  property  and  that  it "  shall  be  levied  and 
collected  as  a  separate  tax  in  addition  to  the  taxes  for  gen- 
eral revenue  purposes,  and  placed  on  the  tax-rolls  for  col- 
lection, subject  to  the  same  pencUlieSy  and  collected  in  like 
manner  as  other  dty  or  village  taaesJ^  In  this  particular 
it  must  be  treated  as  any  other  tax. 

In  this  connection  our  attention  is  called  to  Hanscom  v. 
The  (My  of  Omaha^  11  Neb.,  37,  in  which  the  then  Chief 
Justice,  Maxwell,  shows  the  distinction  between  taxes  of 
this  kind  and  those  imposed  for  general  revenue.  While 
the  distinction  claimed  clearly  exists,  yet  it  is  only  in  the 
purpose  or  policy  of  the  taxation,  and  not  its  method  of  en- 
forcement. That  it  is  a  tax  must  be  conceded,  but  instead 
of  being  imposed  "for  the  enforcement  of  the  law,  and  pro- 
tection to  life  and  property/'  it  is  for  the  public  good,  but 
owing  to  the  direct  benefit  to  be  received  by  the  abutting 
property  it  would  be  equitable  to  require  the  property  so 
benefited  to  sustain  the  burden  according  to  the  "  benefit 
derived  or  injury  sustained  "  as  the  case  may  be.  The  au- 
thority to  require  the  property  specially  benefited  to  bear 


SEPTEMBER  TERM,  1889.  441 


State,  ex  ret  Faller,  t.  Martin. 


the  expenses  of  local  improvement  is  a  branch  of  the  tax- 
ing ]X)wer,  or  included  in  it,  and  whether  they  shall  be  paid 
out  of  the  general  treasury  or  by  an  assessment  on  the 
abutting  and  benefited  property  is  simply  a  question  of 
legislative  expediency,  unless  especially  excepted  by  consti- 
tutional provision.  See  2  Dillon  on  Municipal  Corpora- 
tions, 3d  ed.,  sec.  752  d  seq. 

Irregularities  in  making  the  assessment,  if  any  existed^ 
could  not  invalidate  the  tax  (sec.  141,  ch.  77,  Comp.  Stat.), 
and  therefore  the  right  to  maintain  this  action  could  not  be 
based  upon  that  ground  alone.  The  general  authority  to 
construct  the  sidewalk  and  impose  a  special  tax  existed. 
The  power  having  been  exercised  only  irr^ularly  at  most 
— the  property  l)eing  legally  subject  to  the  burden — the 
tax  was  not  for  "  an  illegal  or  unauthorized  purpose." 

The  decree  of  the  district  court  was  therefore  correct 
and  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


State  of  Nebraska,  ex  bel.  William  A.  Fuller 

BT  AL.,  V*   ElISHA   L.   MaRTIN,  MaYOB  OF  FAIR- 
MONT. 

[Filed  October  3, 1889.] 

I.  Municipal  Corporations :  Poweb  to  Appbofriatb  Monet. 
The  proTisioDs  of  section  86,  article  1,  chapter  14,  Compiled  Stat- 
atee,  limiting  the  power  of  the  city  oonncil  to  appropriate  money 
to  the  annual  appropriation  bill  and  to  snch  sams  as  in  the 
aggregate  shall  not  exceed  the  amoant  of  tax  authorized  to  be 
levied  during  that  year,  heldy  not  to  apply  to  money  authorized 
to  be  borrowed  by  such  city  for  a  specific  purpose  and  where  a 
proposition  to  apply  the  same  thereto  has  been  sanctioned  by  a 
msyority  of  the  legal  voters  of  such  city,  either  by  a  petition 
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signed  by  them,  or  at  a  general  or  special  election  duly  called 
therefor. 

:  Compromise  of  Claims.    The  power  to  compromise  and 


settle  claims  of  the  natnre  and  character  of  that  involved  in 
the  case  at  bar,  held,  to  exist  in  the  mayor  and  city  council  of 
cities  in  their  legislative  capacity  growing  ont  of  their  general 
corporate  powers,  and  the  necessities  of  such  cases. 

Duties  of  Mayor.    The  mayor  is  the  chief  ezecntive 


oflScer  of  the  city,  and  as  snch  it  is  his  dnty  to  see  to  the  execu- 
tion of  all  active  ordinances,  resolutions,  and  Totes  of  the  mayor 
and  council  whether,  as  a  matter  of  opinion  or  sentiment,  the 
same  meet  his  approval  or  not^ 

ORIGINAL  application  for  mandamas. 

C  E.  Magoon,  and  Mason  &  Whedan,  for  relators. 

Robert  Ryan  {J,  H,  Ruahton  with  him),  for  respondent. 

Cobb,  J. 

This  is  an  original  application  by  the  State,  on  the  rela- 
tion of  William  A.  Fuller  and  others,  partners  under  the 
firm  name  of  Palmer,  Fuller  &  Co.;  Nathan  H.  Warren 
and  others,  partners  under  the  firm  name  of  N.  H.  Warren 
&  Co. ;  William  P.  Fairbanks  and  others,  partners  under 
the  firm  name  of  Fairbanks  &  Co.,  and  John  Lanham, 
for  a  peremptory  writ  of  mandamus  to  be  issued  to  Elisha 
L.  Martin^  mayor  of  the  city  of  Fairmont,  Fillmore 
county,  respondent. 

On  January  30,  1888,  the  relators  served  sufficient  no- 
tice on  the  respondent  that  on  February  17,  following,  at 
9  A.  M.,  the  relators  would  move  the  court  for  the  issuance 
of  a  peremptory  writ  of  mandamus,  compelling  him  as 
mayor  of  said  city  to  sign  a  certain  warrant  for  the  sum  of 
$6,500,  theretofore  on  September  5,  1887,  voted  by  the 
common  council  of  said  city,  and  prepared  and  issued  by 
the  clerk  of  said  city  in  full  settlement  of  the  claim  of  the 
relators  against  said  city  by  reason   of  the  construction  of 
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the  water  works  in  and  for  said  city ;  in  support  of  which 
motion  there  was  presented  the  affidavit  of  Charles  E« 
Magoon,  Esq.,  one  of  the  attorneys  for  the  relators,  that 
each  one  of  the  relators  was  absent  from  Lancaster  county, 
Nebraska,  and  that  affiant  makes  the  affidavit  for  that  rea- 
son, showing : 

1.  That  the  respondent  is  mayor  of  said  city,  duly  elected 
and  qualified  and  discharging  the  duties  thereof. 

2.  That  on  July  22,  1885,  said  town  was  a  village  duly 
organized  under  the  laws  of  this  state ;  that  there  was  duly 
submitted  a  proposition  to  the  voters  for  the  issuing  of 
bonds  of  the  village  in  the  sum  of  $10,000  for  the  con- 
struction of  water  works ;  that  said  proposition  duly  car- 
ried at  a  special  election  in  conformity  to  law,  and  the 
bonds  were  issued,  registered,  and  sold,  and  the  proceeds 
deposited  in  the  National  Bank  of  Fairmont,  where  they 
now  remain  ;  that  by  reason  of  the  increase  of  population 
said  village  became  a  city  of  the  second  class  having  less 
than  5,000  inhabitants.  That  on  July  22, 1885,  said  vil- 
lage contracted  with  Ira  E,  Williams  for  the  construction 
of  its  water  works,  in  accordance  with  plans  and  specifi- 
cations furnished  by  him,  and  in  the  custody  of  the  clerk 
of  said  village,  and  in  accordance  with  the  proposition 
published  in  the  Fairmont  Signal. 

6.  That  when  the  water  works  shall  have  been  com- 
pleted, and  the  contractor  ready  to  turn  them  over  to  the 
village,  the  whole  system  should  be  tested  by  the  chairman 
and  board  of  trustees  of  the  village,  according  to  a  test  of 
capacity;  provided :  the  whole  system  to  be  constructed  in 
a  good  and  workmanlike  manner,  to  be  completed  by  No- 
vember 15,  1885. 

In  consideration  of  which  the  contractor  should  be  paid 
by  said  village  $8,916,  as  soon  as  the  system  of  water 
works  should  be  tested  and  accepted  by  the  chairman  and 
board  of  trustees  of  the  village. 
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On  August  11,  1885,  the  contractor,  for  the  considera- 
tion of  $2,000,  sold  and  assigned  his  interest  in  the  con- 
tract to  James  Peabody,  who  on  March  4,  1886,  sold  and 
assigned  his  interest  to  the  firm  of  N.  H.  TVarren  &  Co. 
That  on  October  4,  1886,  N.  H.  Warren  &  Co.  sold  and 
assigned  their  interest  to  Palmer,  Fuller  &  Co.,  the  relators, 
who  now  own  the  contract  and  who  are  entitled  to  all 
the  rights  and  benefits  arising  therefrom ;  that  said  works 
were  duly  constructed  by  the  various  parties  interested  in 
the  contract,  each  contributing  large  sums,  amounting  in 
all  to  $17,200;  that  Ira  E.  Williams  and  James  Peabody, 
by  reason  of  their  contributions,  became  bankrupt  and  in- 
solvent; that  N.  H.  Warren  &  Co.  expended  large  sums, 
nnd  that  Palmer,  Fuller  &  Co.  furnished  all  the  material 
used  in  the  pipes,  towers,  tanks,  and  engine  houses  in  said 
system;  that  Fairbanks  &  Co.  furnished  all  the  hydrants, 
engines,  pumps,  valves,  etc.,  in  the  construction,  and  John 
Lanham  dug  the  wells  of  the  same;  that  the  works  were 
turned  over  to  the  city  of  Fairmont  in  September,  1886, 
and  by  the  council  duly  tested,  and  have  been  in  use  hith- 
erto, and  the  water  sold  to  consumers  by  the  city,  which 
has  received  a  large  amount  of  money  therefrom ;  that  the 
city  has  expended  large  sums  in  improving  and  extending 
the  system,  and  has  never  paid  the  contractor,  or  his 
assignees,  any  sum  whatever  for  the  construction  of  it; 
that  on  October  25,  1886,  the  relators  proposed  to  the  city 
council  to  turn  over  their  contract  to  the  city  and  save  the 
city  from  all  liability  for  the  constniction  of  the  works  and 
pay  all  existing  liens  for  the. sum  of  $6,500,  which  propo- 
sition was  accepted ;  and  in  pursuance  of  which,  the  city 
council  on  September  4,  1 887,  voted  to  allow  the  city  war- 
rant to  be  issued  for  said  sum  in  payment  of  the  wat«  r 
works,  by  a  vote  of  three  to  one,  or  a  majority  of  thrw- 
fourths  of  the  city  council;  that  the  warrant  was  duly 
drawn,  and  signed  by  the  city  clerk,  according  to  law,  and 
presented  to  the  respondent,  the  mayor  of  said  city,  for  his 
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signature  as  such  on  September  5, 1887;  and  said  respond- 
ent failed  and  neglected,  and  still  refuses,  to  sign  the  same, 
and  that  such  refusal  is  without  justification  in  law. 

That  the  relators  being  without  remedy,  unless  it  be  by 
the  interposition  of  the  supreme  court,  tiierefore  pray  that  a 
peremptory  writ  of  mandamus  issue  to  the  mayor  of  Fair- 
mont commanding  him  to  sign  said  warrant,  etc. 

The  answer  of  Elisha  L.  Martin,  respondent,  denies  each 
averment  of  the  relators  not  specifically  admitted  to  be  true. 

II.  He  admits  that  he  is  mayor  of  the  city  of  Fairmont, 
duly  elected,  and  qualified,  and  exercising  the  duties  of  the 
office,  and  admits  that  the  city  was  a  village  under  the  laws 
of  the  state;  that  the  proposition  for  bonds  in  $10,000  for 
the  construction  of  water  works  was  carried  at  a  special 
election,  and  as  a  part  of  the  proposition  the  question  of 
authority  to  levy  a  tax  to  pay  the  interest  on  the  bonds,  but 
not  the  principal,  was  carried,  by  reason  of  which  the  bonds 
were  not  duly  issued. 

He  admits  that  the  village  oi  Fairmont  has  become  a 
city  of  the  second  class  of  less  than  5,000  inhabitants ;  that 
on  July  22,  1885,  the  contract  set  •ut  by  the  relators  was 
entered  into  between  Ira  E.  Williams  and  the  village  of 
Fairmont,  but  avers  there  was  no  compliance  on  the  con- 
tractor's part  with  the  terms  and  undertakings  of  his  con- 
tract, nor  was  there  of  any  person  claiming  under,  by,  or 
through  him ;  that  the  works  have  never  been  tested  or 
accepted  by  the  village,  now  the  city  of  Fairmont;  that  by 
reason  of  the  failure  to  perform  liis  undertakings  under 
said  contract,  and  of  the  failure  of  those  undertaking  on 
behalf  of  Ira  E.  Williams,  there  is  nothing  due  the  relators 
who  daim  as  assignees  of  the  contractor;  that  it  was  pro- 
vided ^Hhat  the  whole  of  said  sum  of  $8,916  is  to  be  paid 
as  soon  as  the  system  of  water  works  shall  have  been  tested 
and  accepted  by  the  city  of  Fairmont/' and  nothing  before; 
therefore  respondent  is  under  no  obligation  to  sign  the 
warrant  mentioned,  or  to  do  any  act  by  which  the  relators, 
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or  those  claiming  under  the  contractor,  shall  receive  said 
sum,  or  any  other  sum,  from  the  city  of  Fairmont. 

Ho  admits  that  the  city  of  Fairmont  paid  Joseph  Burns 
$1 ,200  for  his  efforts  to  secure  an  adequate  supply  of  water, 
because  the  contractor,  and  the  relators  claiming  under 
him,  and  his  assignment  of  the  contract,  had  failed  to  fur- 
nish the  supply  guaranteed  by  the  contract,  and  had  re- 
fused to  comply  with  the  terms  of  the  contract;  and  that 
the  expenditure  to  Burns  has  not  produced  an  adequate 
supply  and  is  entirely  a  loss. 

He  denies  that  the  city  of  Fairmont  in  any  way  accepted 
the  system  of*  water  works,  or  assumed  control  over  it  as 
upon  full  compliance  with  the  terms  of  the  contract,  or  in 
any  other  manner,  or  for  any  other  purpose  whatever. 

He  avers  that  the  relators'  application  is  insufficient  in 
law,  that  it  makes  no  averment  of  their  compliance,  or 
that  of  their  assignor,  with  the  requirements  of  the  con- 
tract, nor  does  it  aver  that  the  city  of  Fairmont  has  in  any 
manner  accepted  the  water  works. 

He  says,  as  to  the  proposition  submitted  to  the  city  coun- 
cil, and  the  action  thereon,  there  was  no  authority  in  law 
for  the  same;  that  the  sole  action  of  the  city  council  in 
respect  to  the  alleged  ari*angement,  by  which  a  mandamus 
is  sought,  was: 

March  17,  1886,  the  adoption  of  the  following: 

"Whereas,  I.  E.  Williams,  contractor  for  the  Fair- 
mont water  works,  and  James  Peabody,  assignee,  are  in- 
debted to  Palmer,  Fuller  &  Co.,  of  Chicago,  111. ;  Fairbanks 
&  Co.,  St.  Louis,  and  John  Barsby,  of  Fairmont,  for  ma- 
terial furnished  in  the  construction  of  said  water  works, 
and  labor  performed  as  an  attorney  in  connection  there- 
with, and  have  given  orders  on  the  board  for  the  several 
sums  due:  therefore,  be  it 

"  Resolved,  That  when  the  water  works  are  completed 
and  accepted,  and  the  bonds  sold  and  the  money  placed  in 
the  treasury,  that  the  city  treasurer  is  hereby  instructed  to 
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reserve  from  the  contract  price  of  the  water  works  the 
sums  due  said  parties  and  charge  the  same  against  the  con- 
tract of  I.  E.  Williams  and  pay  the  same  to  the  parties 
entitled  thereto." 

October  8,  1886,  at  a  special  meeting  of  the  council,  the 
following  proceedings  were  had: 

''A  proposition  was  made  by  Attorney  C.  E.  Magoon 
to  transfer  all  the  title  to  the  city  of  Fairmont  of  the  city 
water  works  as  they  now  stand  at  $7,000. 

''  Motion  made  and  seconded  that  the  proposition  be  re- 
i^eived,  the  works  examined,  and  that  the  council  meet  at 
10  A.M.,  October  9,  1886,  to  finish  the  business  now  in 
liand,  which  was  carried." 

October  9,  1886,  the  council  met,  pursuant  to  adjourn- 
ment, and  the  following  proceedings  were  had : 

''  It  is  moved  and  seconded  that  the  council  accept  the 
city  water  works,  as  they  now  stand,  at  $6,500,  which  was 
agreed  to." 

''It  was  moved  and  seconded  that  the  council  give  the 
companies  two  weeks  from  the  following  Monday  (Octo- 
ber 11th)  to  accept  or  reject  the  proposition  of  the  coun- 
cil, which  was  agreed  to,  a  majority  voting  in  favor  of  the 
motion." 

October  25,  1886,  the  following  proceedings  were  had 
in  the  city  council  of  Fairmont,  to-wit: 

'^  Charles  E.  Magoon  then  accepted  the  proposition  made 
by  the  city  council  for  the  Fairmont  water  works  at  sixty- 
five  hundred  dollars  ($6,600)  on  October  9.  This  in  writ- 
ing as  follows: 

"^  To  the  Honorable  Mayor  and  City  Oouneil  of  the  City 
of  Fairmont,  Nebraska — ^Gentlemen  :  We  hereby  notify 
yon  of  our  acceptance  of  your  proposition  of  October  9, 
'86,  to  accept  the  system  of  water  works  constructed  under 
the  contract  of  the  town  of  Fairmont  with  Ira  E.  Will- 
iams of  date  July  22,  1885,  at  the  sum  and  for  the  con- 
sideration of  six  thousand  five  hundred  dollars  ($6,500). 
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Said  works  to  be  free  and  clear  of  all  Hens  and  incum- 
brances, including  engine  in  west  engine  house  and  all  ex- 
tras and  additional  pipes  and  material  for  repairs  now  on 
hand. 

"Dated  at  Fairmont,  Nebraska,  October  25,  '86. 
^Warren  &  Co., 


Each    by   Chas.  E.  Ma- 
goon,  their  attorney/ 


.  f9 


"  Palmer,  Fuller  &  Co., 
"John  Lanham, 
"Fairbanks  &  Co., 

September  5,  1887,  the  following  proceedings  were  had 
by  the  city  council : 

"  It  was  moved  and  seconded  that  an  order  be  drawn  on 
the  water  fund  for  the  sum  of  $6,500,  in  favor  of  Charles 
E.  Magoon,  attorney,  in  payment  for  the  system  of  city 
water  works:  said  sum  to  be  paid  in  pursuance  of  the 
agreement  made  October  9,  1886,  which  was  agreed  to." 

September  24,  1887,  there  was  drawn  upon  the  respond- 
ent the  following : 

"Hon.  E.  L.  Martin,  mayor  of  Fairmont,  Neb.:  When 
the  water  works  of  the  city  are  to  be  paid  for  please  de- 
duct from  amount  to  be  paid  creditors  the  sum  of  §500, 
which  is  my  due  as  attorney  for  said  creditors,  and  which 
is  guaranteed  by  the  city  when  said  payment  shall  be  made, 
and  pay  the  same  to  Irwin  B.  Chase,  and  this  shall  be  my 
receipt  as  against  said  creditors  and  the  city. 

"  (Signed)  John  Barsby." 

Upon  the  above  facts,  on  which  the  relators'  application 
rests,  and  other  intrinsic  facts  known  to  respondent,  re- 
spondent denies  that  he  is  under  obligation  to  sign  said 
warrant  or  order,  and  answers  it  would  be  in  violation  of 
his  duty  so  to  do,  because  at  the  time  of  the  agreement  en- 
tered into,  October  25,  1886,  between  the  city  council  and 
C.  E.  Magoon,  as  attorney,  for  the  payment  of  $6,500,  the 
mayor,  John  Barsby,  had  an  interest  in  the  transaction  to 
the  amount  of  $500,  and  that  a  member  of  the  council 
who  voted  in  the  affirmative  on  the  proposition  to  pay 
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$6,500  had  an  interest,  on  some  account  unknown  to  re- 
spondent, of  $100,  and  that  another  member  who  vote<l  in 
the  affirmative  on  the  proposition  was  in  the  employ  of  a 
firm  interested  in  the  payment  of  said  sum  of  $6,500,  and 
therefore,  and  particularly  by  reason  of  the  interest  of  the 
mayor  and  the  council  men,  contingent  upon  the  payment 
of  said  amount,  the  contract  to  pay  the  same  by  the  city 
of  Fairmont  was  void,  under  sec.  68,  chap.  14,  Corap. 
Stats,  of  this  state. 

He  further  says  that  the  proposition  stated  by  tlie  relators 
was  to  turn  over  the  contract  of  July  22, 1885,  to  the  city, 
relieving  the  city  from  all  liability  from  construction  and 
pay  all  existing  claims  and  liens  upon  said  works,  but  that 
the  resolution  adopted  was  that  an  order  be  drawn  for 
$6,500  in  payment  of  the  water  works,  therefore  there  was 
no  binding  force  in  the  resolution,  and  no  sufficient  consid- 
eration for  the  city  warrant  or  order  ;  that  the  city  has  no 
power  under  the  statute  to  purchase  contracts,  therefore  the 
relators'  proposition,  even  if  accepted,  has  no  binding  force 
against  the  city. 

That  the  works  are  mortgaged  to  the  amount  of  $1,751 
to  one  of  the  relators,  and  are  subject  to  mechanic^  and 
other  liens,  unknown  to  respondent,  and  not  released. 

That  no  appropriation  was  made  by  ordinance,  or  other- 
Mrise,  for  the  payment  of  warrants  or  orders  which,  by  man- 
damuSy  respondent  is  sought  to  be  compelled  to  sign ;  and 
that  no  appropriation  for  that  purpose  has  ever  been  made 
or  is  now  in  existence,  therefore  no  obligation  devolves  on 
respondent  to  sign  warrants  or  orders  for  the  payment  of 
said  sum  of  $6,500  or  any  part  thereof. 

That  the  resolution  by  said  council  directed  the  issue  of 
warrants  or  orders  to  C.  E.  Magoon,  attorney,  without  re- 
quiring any  delivery  or  conveyance  of  the  water  works 
system,  and  the  application  of  the  relators  makes  no  show- 
ing why  a  warrant  or  order  should  issue  to  Chas.  E.  Ma- 
goon, attorney. 
29 
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Respondent  says  that  by  the  terms  of  the  agreement  of 
tlie  city  of  Fairmont  with  I.  E.  Williams,  his  undertak- 
ings were  to  be  completed  November  15, 1885,  which  were 
not  done,  therefore  the  arrangement  to  pay  (6,500  under 
the  proposition  of  October  25,  1886,  nearly  one  year  after 
the  time  for  the  full  performance  of  the  contract  had 
elapsed,  was  wholly  without  consideration,  and  was  void  ; 
that  the  bonds  voted  July  22,  1885,  were  voted  to  enable 
the  village  of  Fairmont  to  perform  its  contract  with  I.  E. 
Wilh'ams,  and  for  the  payment  of  nothing  but  the  system 
of  water  works  that  day  contracted  for  with  said  Williams, 
and  that  the  proceeds  are  a  fund  to  be  devoted  to  no  other 
use  than  the  payment  of  water  works  fully  constructed, 
tested,  and  accepted  under  said  contract ;  that  the  attempt 
to  pay  $6,500  for  works  not  constructed,  but  which  were  to 
have  been  constructed,  for  which  $8,916  would  have  been 
<lue,  is  an  attempt  to  make  a  new  and  different  contract 
from  that  of  July  22,  1885,  and  with  respect  to  carrying 
out  such  attempt  and  such  substituted  contract  respondent 
is  vested  with  a  judicial  discretion,  therefore  his  action  can- 
not be  controlled  by  mandamua. 

That  as  shown  by  the  averments  of  relators^  application 
N.  H.  Warren  &  Co.  sold  and  assigned  their  interest  to 
Palmer,  Fuller  &  Co.,  who  are  sole  owners  of  the  contract 
and  all  benefits  thereunder  by  assignments  of  IraE.  Will- 
iams ;  that  the  interest  of  other  relators  is  based  upon  the 
alleged  fact  that  N.  H.  Warren  &  Co.,  Fairbanks  &  Co., 
and  John  Lanham  have  furnished  materials,  work,  and 
labor  to  carry  out  the  undertakings  of  the  contractor  Will- 
iams and  his  assignees,  against  whom,  and  not  the  city  of 
Fairmont,  their  claims  should  be  prosecuted;  that  the  issue 
of  city  warrantsr  for  the  payment  of  money  to  C.  E.  Ma- 
goon,  as  attorney  for  said  last  named  relators,  is  wholly 
without  warrant  of  law,  and  they  have  no  right  to  prosecute 
this  action,  and  as  there  is  no  distinguishing  the  amount 
due  each  relator  respectively,  the  proceedings  must  fall. 
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That  as  to  whether  they^  or  any  of  them,  have  filed  a 
ifiaiin  for  mechanic's  or  materialman's  lien,  and  whether 
others  claiming  such  liens  had  filed  the  same,  respondent 
is  not  informed,  nor  does  he  know  whether  any  claims 
for  liens  have  been  released  against  said  water  works. 

That  relators  be  adjudged  to  be  entitled  to  no  relief,  and 
their  cause  of  action  be  forever  barred. 

The  stipulation  of  the  parties  to  this  application,  filed 
April  8, 1889,  as  to  certain  issues  of  fact  is  as  follows  : 

''  It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  this  action  that  the  warrant,  on  which  this  appli- 
cation is  made  to  compel  the  mayor  of  the  city  of  Fair- 
mont to  sign,  was  drawn  in  due  form  as  provided  by  law, 
and  was  duly  signed  by  the  city  clerk  of  the  city  of  Fair- 
mont ;  that  the  same  was  presented  to  Elisha  L.  Martin, 
for  his  signature,  and  that  he  refused  to  sign  the  same. 

"  That  the  original  contract  entered  into  by  the  city  of 
Fairmont  for  the  erection  of  said  water  works  herein  in- 
volved has  been  duly  assigned  to  the  firm  of  Palmer, 
Fuller  &  Co.,  as  one  of  the  relators  herein  ;  that  there  has 
been  expended  under  said  contract  for  the  erection  of  said 
works  the  sum  of  $17,500  ;  that  Elisha  L.  Martin  was  at 
the  commencement  of  this  action  mayor  of  the  city  of  Fair- 
mont. This  stipulation  is  made  for  the  purposes  of  this 
action  alone. 

"Chas.  E.  Maqoon,  Attorney  for  Relators. 
"RoBT.  Ryan,  Attorney  for  Respondent,** 

The  first  objection  argued  by  respondent's  counsel,  in 
the  brief,  is  that  there  is  no  averment  by  the  relators,  or 
proof  submitted  with  their  application,  that  any  appropri- 
ation had  been  made  from  which  the  warrant  mentioned 
oould  be  paid,  even  had  it  been  signed  by  the  mayor.  To 
the  support  of  this  proposition  is  cited  section  86,  article 
1,  chapter  14,  of  Compiled  Statutes,  and  the  reported  case 
of  ajty  of  Blair  v.  Lantry,  21  Neb.,  247. 

The  section  cited  provides  that : 
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"  The  city  council  of  cities,  and  board  of  trustees  in 
villages,  shall,  within  the  first  quarter  of  each  fiscal  year, 
pass  an  ordinance,  to  be  termed  the  annual  appropriation 
bill,  in  which  such  corporate  authorities  may  appropriate 
such  sum  or  sums  of  money  as  may  be  deemed  necessary 
to  defray  all  necessary  expenses  and  liabilities  of  such  cor- 
poration, not  exceeding  in  the  aggregate  the  amount  of 
tax  authorized  to  be  levied  during  that  year;  and  in  such 
ordinance  shall  specify  the  objects  and  purposes  for  which 
such  appropriations  are  made,  and  the  amount  appropri- 
ated for  each  object  or  purpose.  No  further  appropriations 
shall  be  made  at  any  other  time  within  such  fiscal  year, 
unless  the  proposition  to  make  each  appropriation  has  been 
first  sanctioned  by  a  majority  of  the  legal  voters  of  such 
city  or  village,  either  by  a  petition  signed  by  them  or  at  a 
general  or  special  election  duly  called  therefor ;  and  all  ap- 
propriations shall  end  with  the  fiscal  year  for  which  they 
were  made." 

The  money  which  this  section  requires  to  be  annually 
appropriated,  as  a  condition  precedent  to  its  being  drawn 
from  the  city  treasury,  is  the  money  raised,  or  authorized 
to  be  raised,  by  taxes  "  to  be  levied  during  that  year."  This 
is  obvious  from  the  language  of  the  first  clause  of  the  sec- 
tion, but  were  it  doubtful  as  to  its  construction,  and  its 
being  limited  to  such  moneys,  the  doubts  would  be  put  to 
rest  by  the  language  of  the  second  clause,  "  unless  the 
proposition  to  make  each  appropriation  has  been  first  sanc- 
tioned by  a  majority  of  the  legal  voters  of  such  city  or 
village." 

Where  a  proposition  to  borrow  money  for  any  lawful 
purpose  has  been  submitted  to  a  vote  of  the  people  of  a 
city  or  village,  the  proposition  carried,  the  money  bor- 
rowed and  placed  in  the  treasury,  such  money  is  appro- 
priated for  the  purpose  intended,  and  is  subject  to  the 
control  and  disposal  of  the  mayor  and  council  of  the  city, 
or  the  president  and  board  of  trustees  of  the  village,  within 
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the  purview  of  the  appropriation,  without  an  ordinance 
such  as  is  required  to  be  passed  in  the  section  cited. 

As  further  applicable  to  the  question,  I  quote  from  the 
respondent's  brief  that : 

'^The  proposition  voted  upon  May  25,  1885,  was  this: 
'Shall  the  chairman  and  the  board  of  trustees  of  the  village 
of  Fairmont  *  *  have  power  to  borrow  money  and  to 
pledge  the  property  of  said  village  of  Fairmont  upon  its 
negotiable  bonds  to  an  amount  not  exceeding  ten  thou- 
sand ($10,000)  dollars  for  the  purpose  of  constructing, 
maintaining,  and  operating  a  system  of  water  works  for  the 
said  village  of  Fairmont  and  to  levy  a  tax  on  the  taxable 
property  of  said  village  of  Fairmont,  in  addition  to  all  other 
taxes,  sufficient  to  pay  the  interest  on  said  bonds  as  they 
may  become  due  and  payable/" 

And  also  the  following  from  the  same  brief,  which  is 
tbere  stated  to  be  section  4  of  the  proposition  adopted  by 
the  electors  of  the  village  of  Fairmont,  to  borrow  money 
''for  the  purpose  of  constructing,  maintaining,  and  operat- 
ing a  system  of  water  works,''  submitted  after  the  adoption 
of  the  plans  of  Ira  E.  Williams,  which,  so  far  as  the  record 
shows,  is  the  only  system  of  water  works  ever  adopted  or 
<X)nteraplated  by  said  city: 

"  That  the  proceeds  of  the  sale  of  said  bonds  shall  be 
paid  to  the  treasurer  of  the  said  village  of  Fairmont  im> 
mediately  on  the  sale  thereof  and  shall  be  by  said  treas- 
urer placed  to  the  credit  of  the  '  water  fund.'  Said  bonds 
shall  be  denominated  'Water  Bonds,'  first  series.  The 
money  obtained  therefor  shall  be  used  for  the  purpose  here- 
inbefore specified  and  the  necessary  expenses  connected 
therewith,  and  for  no  other  purpose." 

The  precedent  cited  by  respondent,  of  the  City  of  Blair 
V.  Lantryy  was  an  action  involving  an  act  of  the  mayor  and 
council  of  that  city  in  purchasing  certain  land  for  the  en- 
largement of  the  cemetery  and  paying  therefor  out  of  the 
cemetery  fund  without  an  appropriation  for  that  purpose. 
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It  was  there  held  that  the  money  belonging  to  the  ceme- 
tery fund  oould  not  be  used  by  the  city  council  in  the 
purchase  of  additional  grounds  without  an  appropriation, 
or  without  a  proposition  for  the  expenditure  having  been 
sanctioned  by  a  majority  of  the  legal  voters  of  the  city. 
In  the  case  at  bar  such  sanction  was  given  ;  the  loan  and 
the  expenditure  of  the  money  involved  having  been  ap- 
proved by  a  majority  of  the  legal  votes  of  the  city,  it  is 
not  within  the  rule  and  authority  of  that  case. 

From  the  pleadings  and  evidence,  and  the  stipulation  of 
the  parties,  it  sufficiently  appears  that  the  city  of  Fairmont, 
then  village,  on  July  22,  1885,  contracted  with  Ira  E. 
Williams  for  the  erection  of  the  system  of  water  works 
specified  by  his  plans,  previously  adopted,  for  the  sum  of 
$8,916;  that  the  work  was  undertaken  and  prosecuted  to 
some  state  of  completion ;  that  the  contract,  together  with 
all  rights  and  expenditures  under  it,  and  claims  for  com- 
pensation therefor,  was  assigned  by  Williams,  and  by  mesne 
conveyance  to  the  relators;  that  for  the  purpose  of  pay- 
ing for  the  erection  of  water  works  and  for  the  incidenUil 
expenses  thereof  the  people  of  the  village,  now  city,  voted 
to  borrow  $10,000  by  the  issuance  and  conversion  of  nego- 
tiable bonds  to  that  amount;  that  in  the  erection  of  the  water 
works  the  contractor  and  his  assignees,  the  relators,  ex- 
pended the  sum  of  $17,500;  that  the  works  were  not  com- 
pleted within  the  time  provided;  that  two  or  more  exten- 
sions of  the  time  were  made  to  the  contractor  or  his 
successors,  res[>ectively,  carrying  on  the  work  for  the  pur- 
pose of  overcoming  unexpected  difficulties  in  completing  it; 
that  on  October  8,  1886,  a  proposition  was  made  by  the 
relators,  through  their  attorney,  at  a  meeting  of  the  mayor 
and  city  council,  to  "transfer  all  the  titles  to  the  city  of 
Fairmont  of  the  city  water  works  as  they  now  stand"  at 
$7,000.  This  proposition  was  received  and  considered  at 
an  adjourned  meeting  of  the  mayor  and  city  council  Octo- 
ber 9,  1886,  "to  finish  the  business  now  in  hand,*'  and  it 
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was  agreed  to  ''accept  the  water  works  as  they  now  stand  " 
at  the  sum  of  $6,500.  This  proposition  was  carried  by  a 
vote  of  three-fourths  of  the  council  affirmatively,  and  two 
weeks  were  allowed  the  companies  (meaning  the  relators) 
to  accept  or  reject  the  proposition.  On  October  25,  follow- 
iog,  at  a  regular  meeting  of  the  mayor  and  city  council  the 
relators,  through  their  attorney,  accepted  the  terms  proposed 
in  the  formal  writing  herein  set  forth.  The  public  con- 
tract of  the  parties  to  this  proceeding  was  then  complete. 
It  was  further  resolved^  by  the  council,  'Hhat  due  notice 
be  given  for  proposals  for  the  purchase  of  $10,000  in  water 
bonds,  the  time  to  receive  the  same  to  be  limited  to  Decem- 
ber 1,  1886,  at  7  o'clock  P.  M.,  the  proposals  to  be  sealed 
and  filed  with  the  city  clerk,  and  the  council  reserve  the 
right  to  reject  any  or  all  bids,  the  bonds  to  be  redeemable 
at  the  fiscal  agency  of  Nebraska,  in  New  York  city,  ac- 
cording to  statute,"  also  that  a  select  committee  of  the 
mayor  and  two  councilmen,  named,  attend  to  the  same. 

On  September  15,  1887,  at  a  regular  meeting  of  the 
mayor  and  council  it  was  resolved  that  an  order  be  drawn 
on  the  water  fund  for  $6,500  in  favor  of  Chas.  E.  Magoon, 
attorney,  in  payment  for  the  system  of  city  water  works, 
said  money  to  be  paid  in  pursuance  with  the  agreement 
made  October  9, 1886. 

These  regular  proceedings,  in  conformity  to  law,  clearly 
show  that  the  water  works  were  accepted,  and  agreed  to  be 
paid  for,  by  the  mayor  and  council  of  the  city  of  Fairmont, 
as  a  compromise  of  public  indebtedness  and  obligation. 
The  works  were  not  completed,  as  to  time,  according  to  con- 
tract; whether  in  the  manner  contracted  does  not  appear 
from  the  record. 

While  I  am  not  aware  that  express  authority  is  given  to 
cities,  or  to  the  mayor  and  council,  as  legislators,  to  settle 
claims  of  this  nature  by  compromise,  yet  the  power  of  set- 
tlement and  adjustment  must  be  held  to  exist,  and  to  grow 
out  of  their  general  corporate  powers  and  the  absolute 
necessities  of  the  case. 
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In  all  questions  of  city  l^islation  the  mavor  is  co-equal 
with  the  council,  with  power  to  veto  enactments;  but  nec- 
essarily content  under  an  affirmative  two-thirds  vote  of  the 
council.  If  a  measure  passes  the  council  by  a  majority  of 
its  members  and  the  mayor  fails  to  interpose  an  objection, 
he  is  held  to  concur.  If  he  shall  interpose,  it  is  competent 
for  the  council,  upon  reconsideration,  to  pass  it  by  a  two- 
thirds  vote  of  all,  when  it  becomes  an  act,  or  ordinance, 
notwithstanding  his  disapproval.  But  in  all  executive  duties 
the  ordinances,  resolutions,  and  votes  of  the  mayor  and 
council,  whether  passed  with  the  concurrence  of  the  mayor, 
or  notwithstanding  his  objections,  being  the  executive 
officer,  he  is  obliged  to  execute  the  duties  irrespective  of  his 
sanction  or  his  disapproval. 

The  voters  of  Fairmont  having  taxed  themselves  and 
appropriated  the  money  for  a  system  of  water  works,  and 
the  city  council  having  provided  for  the  sale  and  conver- 
sion of  the  bonds  issued  in  pursuance  of  such  action  and 
authority  and  for  placing  the  proceeds  in  the  water  fund  of 
the  city  treasury,  and  a  year  having  elapsed,  it  must  be 
presumed  that  the  money  was  still  in  the  treasury  when 
the  warrant,  drawn  in  pursuance  of  the  action  of  the  mayor 
and  council  to  pay  the  relators  the  sum  of  $6,500  in  full 
for  the  water  works,  was  presented  to  the  mayor  for  his 
signature. 

It  was  therefore  his  imperative  duty  to  have  signed  the 
warrant;  but  having  neglected  and  refused  to  perform  that 
duty,  the  state's  writ  of  mandamus  will  issue  to  enforce  it 
upon  him. 

Wkit  allowed. 
The  other  Judges  concur. 
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Joseph  M.  Watte  et  al.  v.  Charles  Wickersham 

ET  AL. 
[FiLBO  OCTOBKB  3,  1880.] 

1.  Evidence  exnmioed,  and  held,  tosastaio  the  verdict. 

2.  Wagering  Contraot:  Gbaxn  Optioi^s:  Evidence.    Evidence 

offered  on  the  part  of  the  defendants  that  thej  were  nnable  to 
pay  for  grain  and  pork  purchased;  that  they  were  not  the  own- 
ers of  elevators  or  other  means  of  receiving  or  storing  grain  in 
Nebraska;  and  that  they  did  not  own  or  have  possession  of  any 
grain,  and  particnlarly  of  the  grain  sold,  at  the  time  they  or- 
dered the  plaintiff  to  sell  grain  testified  to,  held,  properly  admit- 
ted in  connection  with  evidence  that  such  facts  were  known  to 
the  plaintiffs  at  the  time. 

Erkor  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Chapman,  J. 

Talbot  &  Bf-yaUf  for  plaintiffs  in  error : 

That  constructioi)  of  a  contract  is  to  be  adopted  whicli 
will  support  rather  than  avoid  it.  {Bigelow  v.  Benedict^ 
70  N.  Y.,  202 ;  Clay  r.  AUen,  63  Miss.,  426.)  The  burden 
of  proving  the  contract  illegal  is  upon  defendants  {Irwin 
c.  WiUiar,  110  U.S.,  499;  Ooekrell  v.  Thompson,  85  Mo., 
olO);  and  there  must  be  more  thau  a  mere  suspicion  of 
ill^;ality.  {Ramsey  v.  Berry,  66  Me.,  570 ;  Sto)'y  v.  Cole- 
man, 71  X.  Y.,  420.)  Delivery  by  warehouse  receipts 
does  not  make  the  contract  illegal.  {Wall  v,  Schneider, 
59  Wis.,  352;  Gregory  v.  WendeU,  39  Mich.,  337.)  The 
testimony  shows  that  the  only  option  was  as  to  the  time  of 
delivery,  and  such  contracts  are  valid.  {Pixley  v,  Boynton, 
79  111.,  351;  Logan  v.  Musick,  81  Id.,  415;  Harris  v. 
Tumbridge,  83  N.  Y.,  99.)  Plaintiffs'  testimony  shows 
that  no  ''puts"  and  ''calls"  transaction  tojk  place,  and 
even  if  it  had,  some  courts  have  held  such  deals  not  ncws- 
sarily  invalid.     {Thacker  v.  Hardy,  18  Am.  L.  Rog.  [N. 
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S.],  258;  In  re  Chandlery  1.3  Id.,  310;  Ex  parte  Youny, 
6  Biss.  [U.  S.  C.  C],  53.)  The  controlling  element  in 
all  such  transactions  is  tlie  intention  of  the  parties  (New- 
mark  on  Sales,  sec.  369 ;  Clark  v.  Faas,  7  Biss.,  740 ;  Gil- 
hert  v»  Gauge)',  8  Id.,  214;  Kirkpatrick  v,  Adams,  20  Fed. 
Rep.,  287;  Wardv.Vosburg^Zl  Id.,  12]  Sawyer  v.  Tag- 
gart,  14  Bush  [Ky.],  727;  Kent  v.  MiUenbcrgher,  13  Mo. 
App.,  503;  Tomblin  v.  Ca/len,  69  la.,  231 ;  HcUch  v.  Dong- 
las,  48  Conn.,  116);  and  an  illegal  puriK)se  of  one  party, 
not  slmred  by  the  other,  does  not  make  the  contract  illegal. 
(Oockrcll  V,  Thompson,  85  Mo.,  510;  WUliam^s  i\  Tkdemann, 
&  Mo.  App.,  269;  Murry  v.  Ocheltree,  59  la.,  435;  White- 
side r.  Hunt,  97  Ind.,  191 ;  Earl  v,  Howell,  14  Abb.  N.  C, 
474;  Benjamin  on  Sales,  Bennett's  4th  ed.,  sec.  542,  Am. 
N.)  Defendants  have  failed  to  prove  that  there  was  no  in- 
tention of  delivery.  The  broker  has  a  right  to  commission. 
{Roundtree  v.  Smith,  108  U.  S.,  269,  and  cases  supra,) 

Lamb,  Ricketts  <t*  Wilson,  for  defendants  in  error: 

The  fact  that  defendants  never  owned  nor  controlled  the 
actual  products  in  which  they  dealt,  and  that  this  was 
known  to  plaintiffs,  goes  far  to  determine  the  intention  of 
the  parties  (Melchert  v.  Telegraph  Co.,  3  McCrary  [U.  S. 
C.  C],  521,  [S.  C.  11  Fed.  Rep.,  193];  Lyon  v.  Cidbertmn, 
83  111.,  38);  also  the  fact  that  the  money  received  by  plaint- 
iffs was  asked  as  margins  only  {Maxton  v.  Ghecn,  75  Pa. 
St.,  166;  Fareira  v.  GabeU,  89  Id.,  89;  Nortli  r.  Phillips, 
Id.,  250;  Rudiizy  v.  DeHaven,  97  Id.,  202;  Dickson  v. 
Thomas,  Id.,  278;  Flagg  v.  Baldwin,  38  N.  J.  Eq.,  219; 
Justhv.  Holliday,  11  Wash.  L.  Rep.,  418);  also  the  fact 
that  defendants  were  known  by  plaintiffs  to  be  unable 
financially  to  receive  the  produce  represented  in  the  trans- 
actions. {Coldericood  v,  McCrca,  11  Bradw.  [III.  App.], 
543 ;  Bevendge  v.  Hewitt,  8  Id.,  467 ;  Patterson^ s  Appeal, 
16  Rep.,  59;  First  National  Bank  v.  Packing  Co.,  23  N. 
W.  Rep.,  256;   In  re  Green,  7  Biss.  [U.  S.  C.  C],  338; 
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Kirkpahrick  v.  BonsaU,  72  Pa.  St.,  155.)  Another  cir- 
comstanoe  in  determining  the  intention  of  parties  is  the 
prior  course  of  dealing,  and  in  this  case  settlements  had 
always  been  made  by  adjustment  of  differences.  {Chlder- 
wood  V.  MeOrea,  supra.)  The  fact  that  no  grain  was  ever 
offered  or  demanded,  strongly  indicates  that  no  delivery 
was  intended.  {Whitemde  v.  HurUj  97  Ind.,  191,  and  cases 
9upra,) 

Cobb,  J. 

This  cause  was  brought  to  this  court  on  error  from  the 
district  court  of  Lancaster  county. 

The  plaintiffs  in  error,  Joseph  M.  Watte,  Frank  H. 
Axtell,  and  Finley  A.  Forbes,  partners  by  the  firm  name 
of  Elmendorf,  Watte  &  Co.,  alleged,  in  the  court  below, 
that  they  had  been  and  were  doing  business  as  general 
commission  merchants  in  grain  and  provisions  in  this  state, 
and  at  Chicago,  Illinois;  and  that  Charles  A.  Wickersham 
and  Henry  B.  Ware,  defendants,  were  doing  business  at 
Lincoln,  as  partners ;  that  the  defendants  had  been  engaged 
in  buying  and  selling  grain  and  provisions  through  plaint- 
iffs as  agents;  that  on  Octol»er  12,  1886,  the  plaintiffs  ren- 
dered their  account  current  with  defendants,  by  which  there 
was  due  plaintiffs  a  balance  of  $1,155.06,  with  interest  at 
seven  per  cent,  which  the  defendants  promised  to  pay,  but 
neglected  and  failed  to  do;  with  demand  for  judgment,  etc. 

The  defendants  answered  denying  every  allegation ;  and 
for  a  second  d  >fense  set  up  that  the  plaintiffs  solicited  them 
to  embark  in  speculations  in  options  in  grain  and  pork  on 
the  Chicago  market,  and  that  by  an  agreement  they  put  up 
in  the  hands  of  the  plaintiffs  certain  sums  of  money  as 
margins  and  guaranty  to  cover  any  decline  and  loss  in  the 
market  value  of  such  ai*ticles  of  produce  as  they  ordered 
and  purchased  options  upon ;  that  it  was  agreed  that  they 
were  to  be  liable  to  the  plaintiffs  only  for  the  difference 
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between  the  options  and  privil^es  ordered  and  purchased 
for  them^  and  the  real  market  value  of  the  articles  subse- 
quently,  and  that  the  plaintiff  should  hold  such  margins 
as  security  for  any  sums  that  might  be  found  due  them  for 
decline  and  losses  in  the  price  and  value  of  grain  and  prod- 
uce on  settlement  of  differences  in  the  purchase  and  sale 
of  the  same  on  their  account;  that  defendants  never  agreed 
to  receive  any  produce  bought,  or  to  deliver  any  sold,  and 
that  all  transactions  by  the  plaintiffs  on  their  account  were 
speculations  merely  on  the  rise  and  fall  of  the  market  at 
the  produce  exchange  in  Chicago ;  and  were  wagers  on  that 
result  and  event,  and  were  gambling  transactions  superin- 
duced by  the  plaintiffs  for  their  benefit  and  profit,  and  that 
they  ought  not  to  recover  any  part  thereof,  because  all  of 
such  contracts,  and  option  gains  and  losses,  were  ill^^l  and 
void. 

The  plaintiffs  replied  denying  all  the  allegations  of  de- 
fendants. 

There  was  a  trial  to  a  jury  with  a  verdict  for  the  defend- 
ants and  a  judgment  for  the  defendants'  costs. 

The  plaintiffs'  motion  for  a  new  trial  was  overruled,  and 
exceptions  duly  entered  on  the  record,  and  a  bill  of  excep- 
tions settled  and  allowed. 

The  action  was  brought  as  upon  an  account  stated;  but 
tlie  plaintiffs  did  not  rely  upon  their  evidence,  which  they 
introduced  to  prove  the  delivery  of  the  statement  of  the 
account  to  the  defendants,  and  their  admission  of  its  cor- 
rectness, either  by  express  words  or  by  its  retention  with- 
out objection,  or  offer  to  return  it  for  sufficient  length  of 
time  to  raise  by  presumption  an  admission  of  its  correctness, 
and  a  promise  to  pay  it;  but,  on  the  contrary,  virtually 
waived  and  abandoned  any  advantage  which  they  may 
have  possessed,  by  reason  of  their  account  having  been 
stated;  and  introduced  witnesses,  as  well  as  documentary 
evidence^  to  prove  their  claim  without  reference  to  the  ad- 
vantage of  an  account  stated.     In  reviewing  the  case,  there- 
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fore,  I  will  not  deem  it  necessary  to  refer  to  those  portions 
of  the  evidence,  the  instructions,  or  the  brief  of  counsel, 
which  relate  exclusively  to  the  'subject  of  account  stated, 
but  will  endeavor  to  treat  the  case  as  the  parties  did — as  I 
conceive.  But  here  I  am  met  by  a  difficulty  of  consider- 
able magnitude:  Was  it  an  action  for  money  had  and  re- 
ceived by  the  defendants  of  and  from  the  plaintiffs,  money 
laid  out  and  expended  by  the  plaintiffs  for  the  use  and 
benefit  of  the  defendants,  at  their  request,  or  for  work  and 
labor  performed  by  the  plaintiffs  for  the  defendants  at  their 
request? 

The  '' Statement  of  Account,'^  attached  to  the  petition^ 
fails  to  aid  qb  at  all  in  the  matter.     I  here  copy  it: 

Statement  of  Aeeeunt. 

Ghicaqo,  Oct  12,  1866. 
Measn.  Wickbbsham  and  Wabb,  Lincoln^  Neb,, 

In  Aeeouni  with  Elmendobf,  Watte  <&  Co. 
Dr.  Cr. 


Dat«. 

Dayi 

Int. 

Date. 

Deyt 

Int. 

Sep.  29 

AcP&S 

676 

Aag.  31 

BaI. 

15«  26 

30 

308  76 
220 
181  26 

Sep.     2 
18 
23 

P&S 
Cash 

62  60 
250 
400 

Oct    2 

6  26 

BftL 

1165 

12 

Bftlaooe 

72  50 

506  25 

93  76 

2023  76 

2023  76 

Oct  11 

1165  00 

E&OE 


Exhibit  A. 
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On  the  trial  the  plaintiffs  introduced  in  evidence  eight 
duplicate  statements  of  transactions  between  them  and  de- 
fendants with  evidence  that  the  originals  were  forwarded  to 
the  defendants  on  or  about  their  respective  dates.  One  of 
these  statements  I  here  reproduce : 

1^0,  169  £8.  Chicago,  April  28, 1886. 

AcamrU  Purchate  and  Sale  of  6000  hu.  May  wheaJt, 
Elmendobf,  Wattk  &  Co. 

For  account  and  risk  of  Messrs.  Wickersham  and  Wabe, 
Folio  136.  Lincoln^  Nebraska. 


April  22 

Bt  5000  Bu.  May  wheat 

801 

4025 

1 

Commission 

12  50 

1 

1  4039  50 

April  27 

Sold  6000         **       "        " 
Loss 

781 

1  3931  25 
106  26 

Elmendobf,  Watte  &  Co. 

It  will  be  observed  that  in  neither  of  these  accounts  is 
there  any  charge  for  cash  paid  or  advanced  by  the  plaint- 
iffs for  or  on  account  of  the  defendants,  nor  is  there  any 
such  allegation  in  the  petition.  Yet  the  petition  does  con- 
tain an  allegation  that  '*  the  defendants  were  at  the  times 
herein  mentioned,  and  for  several  months  prior  thereto  had 
been,  engaged  in  buying  ^nd  selling  grain  and  provisions 
through  plaintiffs  as  agents^  and  plaintiffs  from  time  to 
time  rendered  statements  to  the  defendants,  showing  the 
business  transactions  between  plaintiffs  and  defendants." 
The  allegations  that  the  plaintiffs  as  agents  were  the  me- 
dium through  which  the  defendants  were  engaged  in  buying 
and  selling  grain  and  provisions,  and  that  they  rendered 
statements  to  the  defendants  showing  the  business  transac- 
tions between  plaintiffs  and  defendants,  are  the  only  allega- 
tions of  fact  tending  to  state  a  cause  of  action  on  the  part 
of  the  plaintiffs  against  the  defendants,  aside  from  the  alle- 
gation of  an  account  stated,  which  as  we  have  seen  was 
virtually  waived  and  abandoned  on  the  trial. 
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But  it  maj  be  that  the  defendants  by  their  answer  sup- 
plied sufficient  facts  upon  which  to  base  the  principal  ques- 
tions argued  in  the  briefs. 

William  Dillon^  a  witness  on  the  part  of  the  plaintiffs, 
testified  that  the  plaintiffs  reside  and  have  a  place  of  busi- 
ness in  Chicago,  where  they  are  heavy  shippers  and  receivers 
of  grain;  that  witness  resides  at  present  in  Chicago,  but  that 
he  lived  in  the  city  of  Lincoln  about  nine  years ;  and  it 
appears  from  his  testimony  that  he  resided  in  the  latter 
city  during  the  time  of  most  or  all  of  the  transactions 
between  plaintiffs  and  defendants,  during  all  of  which 
time  he  was  employed  by  the  plaintiffs,  soliciting  consign- 
ments and  getting  parties  through  this  country  to  do  their 
business  with  the  plaintiffs'  firm;  that  while  he  lived  in 
Lincoln  the  defendant,  Ware,  lived  right  across  the  street 
from  him ;  that  he  also  knew  the  defendant,  Wickersham, 
for  six  or  eight  years.  The  balance  of  the  testimony  of 
this  witness  relates  to  the  rendition  of  the  account  to  the 
defendants,  and  conversations  between  witness  and  the  de- 
fendants as  to  its  payment;  which,  as  above  stated,  in  the 
view  which  I  take  of  the  case,  as  finally  presented,  it  is 
unnecessary  to  set  out  or  comment  upon. 

The  plaintiffs  then  presented  and  read  in  evidence  the 
depositions  of  Frank  F.  Axtell,  Joseph  M.  Watte,  and 
Finley  A.  Forbes,  all  members  of  the  plaintiffs'  firm,  but 
ks  that  of  Mr.  Axtell  only  is  commented  on  by  plaintiffs 
in  the  brief,  and  the  others  alleged  to  be  the  same  in  sub- 
stance, I  will  confine  my  observations  to  the  facts  stated 
by  him  so  far  as  the  depositions  are  concerned.  This  de- 
ponent testified  that  the  general  character  and  nature  of 
the  business  done  by  the  defendants  with  his  firm  was  buy- 
ing and  selling  grain  and  pork  for  future  delivery;  that 
Dillon  was  in  the  employment  of  said  firm  to  solicit  busi- 
ness; that  he  had  no  authority  to  act  for  the  plaintiffs  in 
negotiating  or  making  arrangements  or  arriving  at  under- 
standings with  the  defendants  on  the  board  of  trade  in  the 
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city  of  Chicago,  or  anywhere  else,  for  the  sale  and  purchase 
of  grain,  wherein  the  seller  had  the  privilege  of  delivering 
or  not  delivering  the  grain,  and  the  buyer  the  privilege  of 
(filing  or  not  calling  the  grain;  that  he  had  no  authority 
to  act  for  said  firm  in  negotiating  or  making  arrangements 
or  understandings  with  the  defendants  to  make  fictitious 
]>ui*chases  or  sales  of  grain  for  or  on  account  of  the  defend- 
ants on  the  board  of  trade  in  Chicago,  or  anywhere  else; 
or  to  speculate  in  differences  for  or  on  account  of  defendants 
as  to  the  market  value  of  grain ;  that  he  had  no  authority 
to  represent  or  act  for  said  firm  in  negotiating  or  arranging 
or  arriving  at  understandings  with  the  defendants,  whereby 
said  firm  could  make  purchases  or  sales  of  grain  for  future 
delivery  for  or  on  account  of  the  defendants  on  the  board 
of  trade  in  the  city  of  Chicago  or  elsewhere;  wherein  it  was 
understood,  or  to  be  understood,  that  no  grain  should  be 
delivered  by  the  seller  or  was  to  be  received  by  the  pur- 
chaser on  account  of  such  sales  or  purchases.  He  also 
testified  that  plaintiffs'  firm  had  no  understanding  or  agree- 
ment with  the  defendants,  so  far  as  he  knew,  concerning 
any  dealings  in  options  on  the  board  of  trade  in  Chicago 
or  any  place  else,  or  buying  or  selling  grain  for  future  de- 
livery ;  in  which  dealings,  buying  and  selling,  it  was  under- 
stood between  plaintiffs  and  defendants  that  no  actual  grain 
should  be  dealt  in,  either  bought  or  sold,  received  or  de- 
livered. The  plaintiffs  had  no  understanding,  arrangement, 
or  agreement  with  the  defendants  with  respect  to  making 
fictitious  sales  of  grain  for  future  delivery,  or  otherwise, 
wherein  no  grain  in  fact  was  ever  bought  or  sold ;  and  that 
the  plaintiffs  had  no  agreement  or  understanding  with  the 
defendants  with  respect  to  speculating  as  to  the  market 
value  of  grain. 

This  deponent  also  testified  that  the  business  of  the  firm 
of  plaintiffs  with  defendants  was  conducted  by  means  of 
tel^rams  and  letters ;  that  it  was  the  duty  of  deponent  gen- 
erally in  plaintiffs'  business  to  fill  orders  coming  to  them 
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on  the  board  of  trade  for  the  purchase  or  sale  of  grain  for 
future  delivery.  In  answer  to  the  question  as  to  how  he  did 
that  work,  he  answered,  that  if  he  had  an  order  from  defend- 
ants to  buy  5,000  bushels  of  wheat  for  future  delivery,  they 
naming  the  month,  he  went  in  the  market  and  bought  it 
at  the  market  price  and  wired  them  immediately.  Tiie  same 
as  to  sales;  if  he  had  an  order  to  sell  grain  for  future  deliv- 
ery for  their  account,  he  went  in  the  market  and  sold  it  at 
the  market  price  and  notified  them  promptly;  that  the 
plaintiffs  made  no  transactions  with  the  defendants  whertMu 
said  firm,  in  dealing  with  the  defendants,  or  acting  for  them, 
or  on  their  account,  made  any  alleged  purchase  of  grain  for 
said  defendants  or  on  their  account  on  the  board  of  trade  in 
the  city  of  Chicago  or  elsewhere  commonly  known  as  optiwi 
deals;  wherein  the  seller  had  the  privilege  of  nut  deliver- 
ing the  grain,  or  of  delivering  it,  and  the  purchaser  the 
privilege  of  calling,  or  not  calling  the  grain,  and  wherein 
any  such  alleged  purchases  were  merely  fictitious,  an<l 
whereby  the  defendants  and  plaintiffs  were  si)eoulating  in 
advances  in  the  market  value  of  grain  and  nothing  else; 
that  the  plaintiffs  had  no  transactions  with  the  defendants, 
or  on  their  account,  in  which  grain  purchased  by  them, 
or  on  their  account,  was  not  actually  contracted  for  by  the 
plaintiffs,  for  which  they  were  liable,  and  for  which  they 
paid.  The  deponent  then  narrated  specifically  the  date  and 
manner  of  filling  each  of  the  orders  of  the  defendants 
for  the  purchase  and  sale  of  grain  and  pork,  which  resulted 
in  the  several  items  of  loss  constituting  the  amount  sued  for. 
He  also  introduced  tel^rams  from  the  defendants  direct- 
ing each  of  such  transactions  except  the  last  sales,  and  let- 
ters between  the  parties  in  reference  to  them.  He  also  ex- 
plained the  meaning  of  the  word  ^^ margins"  as  used  in  the 
transactions  and  correspondence  between  plaintiffs  and 
defendants;  he  also  explained  what  is  meant  by  *' future 
delivery."     I  quote  his  testimony  : 

A.  Future  delivery  is  the  purchase  of  grain  for  delivering 
30 
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during  a  month  named  in  the  future,  named  at  the  time  of 
the  purchase. 

Q.  Mr.  Axtell,  wlien  you  go  to  the  board  of  trade  and 
purchase,  say  5,000  bushels  of  May  com,  what  kind  of  a 
contract  do  you  make  at  that  purchase;  what  I  mean  to  say 
is  this,  are  there  any  conditions  in  that  contract? 

A.  It  is  an  absolute  purchase,  the  only  conditions  are 
that  the  seller  has  the  whole  month  in  which  to  deliver  the 
grain,  but  he  must  deliver  it  during  the  month  named;  (rr 
settle  for  the  same.     (The  italics  are  mine.) 

Q.  Now,  Mr.  Axtell,  in  all  these  purchases  and  sales 
that  the  plaintiffs  had  with  the  defendants  in  this  case,  were 
the  purchases  and  sales  so  made,  and  were  they  settled  for 
and  delivered  according  to  the  terms  of  the  purchase  and 
sale? 

A.  Yes,  sir. 

The  deponent  also  testified  that  it  was  the  intention  of 
the  plaintiffs  in  this  case  to  actually  deliver  the  grain  sold, 
or  settle  for  the  same,  and  to  actually  receive  the  grain 
bought  under  the  orders  from  the  defendants;  he  also 
testified  that  the  plaintiffs  were  never  notified  by  the  de* 
fendants  that  they  considered  their  transactions  with  the 
plaintiffs  to  be  ill^al,  being  optional  deals  and  based  upon 
gambling  contracts;  and  that  deponent  first  learned  that 
the  defendants  considered  these  transactions  as  growing  out 
of  illegal  contracts  after  "we  had  sued  them;^'  that  the 
plaintiffs  never  knew  that  the  defendants  did  not  own,  or 
could  not  deliver,  any  grain  or  pork;  that  the  plaintifis 
never  knew  that  the  defendants  did  not  contemplate  or  in- 
tend that  the  defendants  should  become  the  purchasers  of 
any  grain  or  produce,  or  that  the  grain  or  produce  that 
plaintiffs  were  ordered  to  purchase  would  never  be  deliv- 
ored.     I  again  quote  from  deponent's  testimony : 

Q.  State  whether  or  not  the  defendants  in  this  action 
owned  or  controlled  grain  cr  produce  upon  which  you  ex- 
pended any  money. 
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A.  They  bought  and  sold  grain  through  us  here. 

Q.   Well,  did  they  own  the  grain? 

A.  Yes,  or  we  owned  it  for  them. 

Q.  You  held  it  as  their  agents? 

A.  Yes,  as  their  agents. 

On  his  cross-examination  the  deponent  testified  that  the 
p:irc*hase  of  5,000  bushels  of  Daceinbsr  corn  at  37  J  cents 
per  bushel,  by  plaintiffs  for  and  on  account  of  defendants, 
on  October  6,  was  made  from  John  Hill,  Jr.;  that  on  Octo- 
ber 11,  plaintiff  sold  to  Poole  &  Sherman  5,000  bushels 
December  corn  at  t35{.     I  again  quote : 

Q.  Now,  one  of  these  deals  simply  closed  the  other? 

A.  So  far  as  Wickersham  &  Ware  were  concerned,  it  did. 

Q.  And  so  far  as  your  firm  was  concerned,  it  did? 

A.  No,  sir. 

Q.  Except  that  you  charged  them  with  a  loss  of  $93.75, 
including  your  commission? 

A.  Well,  that  closes  as  far  as  Wickersham  &  Ware  are 
concerned,  but  not  as  far  as  we  are  concerned,  because  we 
have  to  satisfy  both  contracts  made. 

Q.  Were  either  of  those  ever  delivered  to  you? 
A.  It  was  either  delivered  or  settled  for. 
Q.  Which  was  it?     The  purchase  of  October  5,  5,000 
bushels  of  December  corn,  was  that  ever  delivered  to  you? 

Q.  Well,  which  was  it? 

A.  John  Hill  actually  delivered  us  that  5,000  of  corn. 

Q.  Where? 

A.  On  the  floor  of  the  Exchange  hall. 

Q.  How? 

A.  The  first  day  of  every  month  all  members  of  the 
Exchange,  that  have  grain  coming  to  them,  are  obliged  to 
be  in  the  Exchange  room,  ready  to  receive  that  grain;  or 
if  the  seller  wishes,  he  can  deliver  it  any  other  place. 

Q.  How?    What  was  the  evidence  of  the  receipt? 
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A.  The  receipt  for  5,000  bushels  of  No.  2  corn  stored 
in  a  warehouse  in  Chicago,  or  within  fifty  bushels  of  5,000 
bushels. 

Q.  That  was  tlie  first  day  of  December,  1886,  that  was 
delivered  to  you  ? 

A.  Yes,  December  corn. 

Q.  You  had  already  sold  it  on  October  11? 

A.  Yes,  sir. 

Q.  And  close<l  Wickersham  &  Ware's  account,  so  far 
as  that  transaction  was  concerned? 

A.  No,  sir.  If  there  had  been  a  loss  in  our  receiving 
that  corn,  or  delivering  it,  we  should  have  held  Wicker- 
sham &  Ware  for  the  loss. 

Q.  Look  at  the  paper  I  now  hand  you,  is  not  that  a 
copy  of  the  account  of  this  5,000  bushels  December  corn- 
deal,  rendered  to  Wickersham  &  Ware  on  the  12th  day  of 
October,  1886? 

A.  Yes,  sir. 

Q.  This  shows  a  loss  to  them  in  the  transaction,  5,000 
bushels  December  corn,  of  $93.75? 

A.  With  commissions  added,  yes. 

Q.  Had  they  paid  that  $93.75  at  that  time,  that  would 
have  closed  that  deal  so  far  as  they  were  concerned,  would 
it  not? 

A.  It  would,  provided  the  deals  had  gone  through  all 
right;  I  will  explain  right  here:  It  is  customary  for  the 
commission  man  to  look  out  for  his  own  deliveries,  and  see 
that  they  go  through  all  right,  but  they  do  not  consider 
themselves  responsible  if  there  is  a  loss  in  receiving,  or 
delivering  it. 

Q.  Who  owned  this  com  from  the  11th  day  of  October, 
at  the  date  of  the  closing  of  the  Wickersham  &  Ware  ac- 
count^ up  till  the  first  day  of  December,  when  it  was  de- 
livered to  you? 

A.  Now  that  is  a  question  I  cannot  answer;  I  don't 
know  who  did  hold  these  receipts;  we  had  the  corn  bought. 
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Q.  What  did  you  do  with  the  corn  after  December  1, 
1886? 

A.  We  delivered  it  out  on  contracts  that  we  had  sold  to 
be  delivered  in  December. 

Q.  Was  it  delivered  on  any  of  Wickersham  &  Ware's 
accounts? 

A.  Well,  I  can't  tell  you  that;  I  can  answer  that  ques- 
tion by  stating  that  it  was  delivered  to  parties  that  we  had 
corn  sold  to,  either  for  Wickersham  &  Ware,  or  some  other 
of  our  customers. 

Q.  Have  you  any  method  by  which  you  can  follow  this 
particular  5,000  bushel  deal,  and  keep  it  separate  from  all 
others  and  show  what  was  done  with  it  after  the  1st  of 
December? 

A.  I  delivered  it  out  again  on  the  first  of  December  to 
H.  L.  Flint  &  Co. 

Q.  Of  whom  did  you  receive  at  that  day  ? 

A.  John  Hill,  Jr. 

Q.  Did  Wickersham  &  Ware  owe  any  corn  at  that  date 
to  the  persons  to  whom  you  delivered  it? 

A.  That  corn  received  from  John  Hill,  Jr.,  was  delivered 
to  H.  L.  Flint  &  Co.  on  a  sale  of  5,000  bushels  December 
corn,  made  November  30,  at  37|  cents. 

Q.  By  whom? 

A.  Probably  by  me. 

Q.  On  whose  account? 

A.  Account  of  I.  W.  Brown. 

Q.  Then  will  you  explain  how  it  is  that  on  December 
1,  you  delivered  to  Flint,  and  cancelled  Brown's  obligation, 
the  com  that  you  had  already  bought  for  Wickersham  & 
Ware? 

A.  Because  probably,  the  sale  tiiat  we  had  made  for 
Wickersham  &  Ware  to  Poole  &  Sherman  was  either  set- 
tled for  before  that  time  by  consent  of  ourselves  and  Poole 
&  Sherman,  and  so  we  delivered  to  other  parties. 

The  evidence  on  the  part  of  the  defendants  was  to  the 
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effect  that  the  defeadauU  reside  in  the  city  of  Lincoln,  in 
this  state;  that  their  business  and  occupation  was  that  of 
train  dispatchers  in  the  employment  of  one  of  the  railroads 
there,  where  they  raided,  and  in  which  occupations  they 
were  engaged  during  the  whole  time  of  the  transactions 
involved  in  this  controversy;  that  they,  nor  either  of  them, 
were  possessed  of  capital  or  means  [Sufficient  to  purchase 
and  pay  for  any  considerable  amount  of  grain,  produce,  or 
other  property ;  that  they  never  were  the  owners  of  grain, 
pork,  or  other  produce,  to  sell  or  ship,  and  that  all  of  this  was 
known  to  William  Dillon,  the  agent  and  business  solicitor 
of  the  plaintiffs;  that  they  Iiad  both  known  Mr.  Dillon  for 
several  years,  but  first  met  him  in  business  relations  shortly 
before  the  coranienr^uiout  of  the  dealings  betv^een  them  and 
the  plaintiffs,  out  of  wliich  this  controversy  arose,  at  a  place 
in  the  city  of  Linct>ln,  which  the  defendants  designate  as  a 
"bucket  shop;"  that  Dillon,  knowing  defendants  to  be  to 
some  extent  dealing  in  options  at  said  *'  bucket  shop,"  solic- 
ited them  to  do  business  of  a  similar  character  directly  with 
the  plaintiffs,  giving  them  plaintiffs' card,  with  his  own  name 
thereon  as  agent  or  solicitor.  Defendants  then  had  an  un- 
derstanding with  Dillon  that  they  would  do  business  with 
the  plaintiffs,  whereupon  Dillon  wrote  to  plaintiffs  to  that 
efl'e<;t,  and  directed  the  defendants  to  de|>osit  money  in  one 
of  the  banks  of  Lincoln  which  he  designated,  subject  to  the 
order  of  plaintiffs  to  cover  margins,  which  they  did.  The 
defendants  then  tTjmnieneed  making  orders  or  requests  on 
the  plaintiffs  to  buy  grain  on  their  account  on  the  board  of 
trade  of  Chicago.  I  quote  from  the  testimony  of  defend- 
ant Wickcrsham : 

Q,  State  in  what  way  the  margins  were  deposited. 

A.  As  a  rule  we  tried  to  have  from  one  to  two  cents, 
tliat  is,  two  cents  on  a  bushel  of  grain.  We  had  two 
cents  margin  on  it  and  deposited  that  amount;  if  we  bought 
6,000  bushels  we  would  deposit  two  eents  a  bushel  on  that 
in  the  First  National  Bank,  subject  to  their  call. 
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Q.  What  took  place  after  that?  Follow  the  business 
right  along  down. 

A.  We  kept  dealing  with  them,  and  I  would  frequently 
see  Dillon  at  the  depot  and  talk  the  matter  over.  He 
knew,  of  course,  the  deals  we  had,  and  he  would  ask  about 
and  give  us  advice  on  it,  but  our  advice  did  not  hit.  He 
was  on  one  side  and  we  were  generally  on  the  other;  in 
fact  we  did  not  feel  like  changing  to  his,  but  that  don*t 
amount  to  much,  but  the  matter  would  be  talked  about 
when  we  would  meet. 

Q.  With  whom  were  the  arrangements  made  in  regard  to 
putting  up  the  margins? 

A.  Mr.  Dillon;  also  with  the  house;  Mr.  Dillon  first 
told  us  how  we  wanted  to  fix  the  margins;  then  we  had  a 
letter  from  the  house  telling  us  how  much  to  put  up,  if  I 
am  not  mistaken. 

Q.  Go  on  and  state  what  took  place  down  to  the  end  of 
the  deals. 

A.  We  had  several  deals  with  them. 

Q.  Does  this  statement  which  I  now  put  in  evidence 
represent  those  deals? 

A.  Yes,  sir. 

Q.  Those  were  received  from  the  house? 

A.  Yes,  sir,  through  the  mail;  and  at  last  we  got  to 
dealing  without  a  margin ;  hadn't  any  money  to  pay,  and 
they  kept  writing  and  sending  us  drafts,  and  one  draft  in 
particular  we  got  notice  from  the  bank  that  it  had  to  be 
paid  or  it  would  go  to  protest;  and  we  went  around  and 
deposited  it,  and  it  was  a  very  hard  time  in  the  market  so 
far  as  we  were  concerned.  They  commenced  to  go  down, 
and  we  were  on  the  wrong  side  of  it ;  and  at  last  we  got  a 
message  from  them  in  cipher,  "tid-bits,"  which  means, 
"margins  exhausted,  we  have  closed  the  deal.^* 

Q.  State  whether  or  not  you  always  put  up  the  two 
cents  margin  in  the  First  National  Bank  before  you  made 
the  order. 
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A.  Asa  rule  we  did,  but  I  am  not  positive;  but  I  think 
there  were  some  times  that  we  didn't,  and  they  carried  us. 

Q.  How  was  it  at  the  last? 

A.  No,  sir;  we  didn't  have  anything  in  the  bank. 

Q.  State  whether  or  not,  when  you  made  any  of  these 
sales  of  grain  that  are  mentioned  in  these  several  state- 
ments of  sales  and  purchases — state  whether  you  had  at  any 
of  those  times  any  of  that  wheat  on  hand. 

A.  No,  sir. 

Q.  State  whether  or  not,  when  you  made  any  of  those 
sales  of  grain  through  them,  if  you  had  any  intention  of 
over  delivering  any  of  the  grain. 

A.  No,  sir. 

Q.  State  when  you  made  any  of  these  large  purchases  of 
grain  whether  at  that  time,  if  any  of  that  grain  had  been 
delivered,  if  you  had  any  money  to  pay  for  that  grain. 

A.  No,  sir. 

Q.  State  whether  or  not,  in  April,  you  and  Mr.  Ware 
were  financially  able  to  make  any  of  these  large  purchases 
of  grain  or  pay  for  them. 

A.  No,  sir. 

Q.  State  whether  or  not,  at  the  time  you  made  any  of 
these  purchases,  you  had  any  intention  of  receiving  the 
grain  and  paying  for  it. 

A.  No,  sir,  I  never  did. 

Q.  State  at  the  time  you  made  any  of  these  sales  of 
grain  or  pork  if  you  had  any  intention  of  delivering  this 
fifty  thousand  bushels  of  wheat  or  anything  of  that  kind, 
or  any  of  these  amounts  of  wheat. 

A.  No,  sir,  that  was  not  the  intention. 

Q.  State  whether  or  not  Mr.  Dillon  ever  asked  you  as 
to  whether  you  had  any  grain  in  store  in  Nebraska  or  not. 

A.  He  never  asked  me  that  question. 

Q.  State  whether  or  not  Mr.  Dillon  ever  called  upon 
you  for  money  to  pay  for  the  purchases  of  any  of  these 
items  of  wheat  or  produce. 
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A.  No,  sir,  he  never  asked  for  that. 

He  also  testified  that  the  plaintiffs  never  wrote  to  de- 
fendants for  money  to  pay  for  those  large  items  of  produce 
purchased  ;  that  defendants  were  never  in  business  in  Chi- 
<'ago,  except  in  this  matter ;  that  defendants  never  had 
funds  in  Chicago  sufficient  to  pay  for  these  large  quantities 
of  wheat;  that  defendants  were  never  fiuancially  able  to 
pay  for  any  of  these  large  items  of  purchase,  nor  to  pay 
§12,493.00  for  wheat  purchased;  that  defendants  never 
had  any  actual  wheat,  com,  or  pork  on  hand ;  that  on  none 
of  those  deals  that  defendants  made  through  plaintiffs  was 
any  of  the  produce  bought  or  sold,  delivered  to  or  by  de- 
fendants, or  to  his  knowledge,  to  the  plaintiffs  for  them. 

The  testimony  of  defendant  H.  B.  Ware  was  substan- 
tially the  same  as  that  of  Wickersham. 

The  evidence  in  this  case,  both  on  the  part  of  the  plaint- 
iffs and  the  defendants,  is  substantially  the  same  as  that  in 
the  case  of  Sprague  v.  Warren,  decided  by  this  court  at 
the  last  term,  and  reported  in  26  Neb.  at  p.  326 ;  I  am 
unable  to  distinguish  the  facts  of  this  case  from  those  of 
that.  The  status  and  condition  of  the  defendants,  in  the 
<-a.se  at  bar,  was,  at  the  date  of  the  transactions  involved, 
.substantially  the  s^'^rae  as  that  of  the  defendant  Sprague  in 
that  (9i.se,  and  Fisher,  his  partner.  In  both  cases  the  de- 
fendants were  men  whose  residence,  business,  avocation, 
and  employment  were  such  as  to  give  notice  to  the  person 
dealing,  or  coming  in  contact  in  bu.siness  relations  with 
them,  that  any  purcha.ses  or  sales  whicli  they  might  make, 
or  desii-e  to  make,  of  grain,  or  pork  on  the  board  of  trade 
of  Chicago  were  mere  wagers  on  the  fluctuations  in  the 
values  of  such  products,  and  that  they  possessed  neither 
the  intention  nor  the  ability  to  actually  produce  and  deliver 
lai^e  quantities  of  wheat,  corn,  or  pork  in  the  Chicago 
market;  or  to  receive  and  ship  or  otherwise  legitimately 
utilize  such  produce,  if  delivered  to  them  there.  In  the 
case  at  bar  the  evidence  is  ample  that  the  plaintiffs,  through 
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their  agent,  William  Dillon,  had  notice  of  this  status  and 
condition  of  the  defendants. 

In  the  case  above  cited,  one  of  the  plaintiffs  in  his  dep- 
osition described  the  manner  of  settling  losses  in  deals  on 
the  board  of  trade.  In  the  case  at  bar  the  plaintiff,  Mr. 
Axtell,  in  his  deposition,  described  the  process  by  which 
such  settlements  are  effected.  They  both  call  it  delivering 
and  receiving  grain  and  pork ;  but  the  thing  described 
falls  far  short  of  it.  With  the  exception  of  the  use  of 
the  phrase  *'  rung  up,"  by  Mr.  Warren  in  the  former  case, 
which  phrase  is  not  used  by  Mr.  Axtell  in  the  ciise  at  bar, 
the  two  descriptions  of  the  method  of  settling  losses  in 
deals  on  the  board  of  trade  are  substantially  the  same.  In 
the  case  otSprague  v.  WarreUy  supra,  the  court  in  the  opin- 
ion says:  "Real  contracts  for  the  delivery  of  property  at  a 
future  time  will  be  sustained,  because  parties  then  deal 
with  actual  property.  Where,  however,  there  was  no 
intention  to  deliver  the  property,  but  simply  to  pay  the 
diflerence  between  the  contract  price  and  the  price  on  the 
day  agreed  upon,  the  contract  will  not  be  enforced ;  as  in 
fact  it  is  a  mere  wager."  In  the  case  at  bar,  it  is  clearly 
shown,  by  the  testimony  of  the  defendants,  that  it  was 
never  their  intention  to  actually  receive  and  pay  for  any 
of  the  grain  or  pork  nominally  bought;  nor  to  deliver 
and  receive  pay  for  any  nominally  sold  by  them  on  their 
account;  and  there  is  no  evidence  as  to  intention  of  the 
parties  of  and  to  whom  these  nominal  purchases  and  sales 
were  made;  and  while  it  may  be  admitted  that  the  plaint- 
iffs were  at  all  times  faithful  to  their  duties,  as  agents  of 
the  defendants,  as  contended  by  counsel  in  the  brief,  and 
while  it  was  doubtless  their  intention  at  all  times  to  do 
precisely  what  they  did  do,  yet,  as  we  have  seen,  their  in- 
tention to  do  that  was  not  an  intention  to  buy  or  to  sell 
actual  bushels  of  wheat  and  corn  or  barrels  of  pork  in 
specie;  and  indeed,  as  agents  of  the  defendants,  their  in- 
tention doubtless  was,  as  it  should  have  been,  to  carry  out 
their  principal's  intentions. 
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Following  the  case  of  Sprague  v,  Warren,  supra,  which 
was  carefully  coDsidered^  though  the  opinion  was  only 
agreed  to  by  a  divided  court,  I  hold  that  the  verdict  is 
sustained  by  the  evidence,  and  is  not  contrary  to  law. 

Plaintiffs  in  the  brief  present  as  error  on  the  part  of 
the  trial  court  the  admission  of  testimony  on  the  trial  on 
the  part  of  defendants,  in  which  they  testified  that  they 
were  unable  to  pay  for  the  grain  and  commodity  purchased; 
also  testimony  of  the  defendants  as  to  whether  they 
owned  grain  elevators,  etc.  This  testimony,  in  connection 
with  evidence  that  their  inability  to  pay  for  such  pur- 
chases, as  well  as  the  fact  of  their  not  being  the  owners  or 
controllers  of  elevators  or  otherwise  engaged  in  storing, 
shipping,  or  handling  grain,  but  that  they  were  engaged  in 
a  different  business  and  avocation,  was  known  to  plaintiffs 
through  their  agent  Dillon,  was  admissible  as  going  to  the 
question  of  intention,  and  of  the  real  character  of  the  trans- 
actions between  the  plaintiffs  and  the  defendants.  The 
above  also  applies  to  plaintiffs'  objection  to  the  admission 
of  testimony  on  the  part  of  defendants  that  they  did 'not 
own  or  have  possession  of  any  grain,  and  particularly  of  the 
grain  sold  at  the  time  they  ordered  plaintiffs  to  sell  the 
grain  testified  to  by  them. 

I  have  carefully  examined  the  instructions  given  and 
refused,  but  find  no  error  in  their  giving  or  refusal,  and 
will  not  therefore  further  extend  this  opinion  by  repro- 
ducing or  commenting  upon  them. 

The  judgment  of  the  district  court  is  affirmed. 


Judgment  affirmed. 


The  other  Judges  concur. 
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State,  ex  rel.  Lavina  J.  Foster  et  al.,  v.  Wallace 
R.  Barton  et  al. 

[Filed  October  3,  1889.] 

Liquors:  Remonstrance:  Mandamus:  Not  Granted  Pen- 
dente Lite.  D.  and  F.  severally  applied  to  the  city  council 
of  T.  for  license  to  sell  malt,  spiritaoas,  and  vinoas  liquors. 
Sixty-four  citizens  of  T.  remonstrated.  Upon  a  day  set  for  the 
hearing  the  council,  by  a  majority  vote,  granted  such  lioenae. 
The  remonstrants  took  an  appeal  to  the  district  court  of  the 
county.  Upon  trial  there,  the  proceedings  and  order  of  the 
city  council  virere  affirmed  and  the  appeal  dismissed;  to  virhich. 
it  is  alleged  by  the  remonstrants,  they  took  exceptions  and 
brought  the  cause,  as  to  both  applications,  to  this  court  on  error, 
where  the  same  is  pending  and  undetermined.  The  remon- 
strants, pendente  lite^  applied  for  a  peremptory  writ  of  manda- 
mvs  requiring  and  commanding  the  city  council  to  recall  and 
cancel  the  license  to  sell  liquors  issued  to  D.  and  F.,  respectively, 
until  the  appeals  were  determined:  Heldy  That  had  application 
been  made  while  the  appeals  were  pending  in  the  district  court, 
a  mandamus  would  probably  have  been  granted;  but,  after  the 
determination  of  the  appeals  in  the  district  court,  and  before 
their  review  on  error  or  appeal  in  this  court,  the  proceedings 
below  are  to  be  presumed  to  have  been  in  accordance  with  law, 
and  the  final  judgment  correct;  and  this  court  will  not,  there- 
fore, interfere  by  mandamus. 

Original  application  for  Tnandamua. 

S,  P.  Davidson,  for  relators. 

Clarence  K.  Chamberlain^  for  respondents. 

Cobb,  J. 

This  is  an  original  application  in  the  name  of  the  state 
of  Nebraska,  on  the  relation  of  Lavina  J.  Foster,  Mary 
A.  McKee,  Ijucinda  Russell,  Mary  A.  Hill,  and  Charlotte 
Barrow  for  a  peremptory  writ  of  mandamus  to  be  issued 
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to  the  mayor,  the  councilmen,  aiid  the  city  clerk  of  the  city 
of  Tecuraseh,  in  the  county  of  Johnson. 

On  June  14,  1889,  the  relators  served  sufficient  notice 
on  the  defendants  that  in  certain  causes  then  lately  de- 
termined by  the  mayor  and  councilmen  of  Tecumseh,  being 
the  applications  of  James  Dcvinney  and  Robert  Frost,  for 
licenses  to  sell  malt,  spirituous,  and  vinous  liquors  in  the 
first  ward  of  said  city,  and  the  remonstrances  thereto  of  the 
relators  and  others,  a  petition  in  error  and  transcript  of 
the  record,  with  waiver  of  summons  and  notice  in  appeal, 
were  filed  in  this  court  June  3, 1889,  by  the  relators,  mak- 
ing application  to  the  court  for  a  peremptory  writ  of  ma/i- 
damus  to  compel  the  defendants  to  revoke  and  recall  the 
license  to  sell  malt,  spirituous,  and  vinous  liquors,  in  said 
city,  issued  to  said  Devinney  and  Frost,  respectively,  and 
setting  up  that  on  April  16, 1889,  said  Devinney  and  Frost 
each  filed  with  the  city  clerk  his  application  for  a  license  to 
sell  liquors  in  the  first  ward  of  said  city,  for  the  year  com- 
mencing in  May,  1889;  and  on  May  7th,  before  either  of 
the  applications  were  considered  by  the  defendants,  the  re- 
lators and  fi fly-nine  others  filed  their  remonstrances  against 
the  issuance  of  a  license  to  either  of  said  applicants,  with  the 
said  city  clerk,  averring  good  and  sufficient  grounds  there- 
for; and  on  May  10  said  remonstrances  were  considered  by 
said  oiayor  and  councilmen  upon  evidence  and  argument  and 
were  overruled  by  said  mayor  and  a  majority  of  the  council- 
men,  to  which  the  relators  excepted,  and  appealed  to  the 
district  court  of  said  county  therefrom. 

It  was  ordered  by  the  mayor  and  a  majority  of  the 
council  that  said  applications  be  granted  and  licenses  were 
issued,  to  which  the  relators  excepted  and  from  which  they 
appealed  to  the  district  court;  and  on  May  11,  after  pro- 
curing the  evidence  to  be  duly  certified  by  the  mayor  and 
city  clerk,  the  same,  with  a  transcript  of  the  record  and 
proceedings  in  said  cases,  was  filed  and  docketed  on  ap}>cul 
in  said  court;  and  on  May  24  said  causes  were  heard  and 
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the  orders  and  judgment  of  the  mayor  and  council  were  af- 
firmed in  said  district  court,  to  which  the  relators  excepted, 
and  filed  their  motion  for  a  new  trial,  which  was  overruled. 
The  court  further  ordered  that  said  appeals  be  dismissed,  to 
which  the  relators  excepted.  The  relators  aver  that  notwith- 
standing the  premises  licenses  were  issued  on  May  1 1, 1889, 
to  both  of  said  applicants  by  the  city  clerk  at  the  direction  of 
the  mayor  and  council,  but  against  all  of  which  Councilman 
Cieorge  Hill  voted,  and  in  favor  of  all  of  which  all  the 
other  councilmen  voted;  that  on  the  24th  day  of  May,  after 
judgment  was  entered  in  the  district  court,  in  pursuance  of 
sjud  applications  for  license,  Devinney  and  Frost  each  b^an 
and  has  since  continued  the  sale  of  liquors,  in  said  place, 
in  violation  of  law  and  against  the  rights  of  the  relators 
and  their  co-remonstrants,  and  will  continue  to  sell  liquors 
notwithstanding  the  pendency  of  said  cause  and  of  this 
application,  wherefore  the  relators  ask  for  a  peremptory 
writ  ofmandamuis  commanding  the  mayor  and  council  and 
the  city  clerk  to  recall  and  revoke  said  licenses  during  the 
pendency  of  said  appeal  and  proceedings  in  error,  and  un- 
til the  same  shall  have  been  finally  determined  in  this  court. 
The  defendants,  W.  R.  Barton,  mayor,  and  G.  C.  Zuta- 
vern,  C.  H.  Halstead,  C.  W.  Pool,  Jorth  Grim,  and  D.  R. 
Bush,  councilmen  of  the  city  of  Tecumseh,  answered,  ad- 
mitting the  statement  of  facts  by  the  relators,  but  denying 
that  they  have  refused  to  recall  and  revoke  the  licenses 
granted  to  Devinney  and  Frost,  or  either  of  them.  They 
say  that  their  first  knowledge  that  proceedings  in  error  had 
been  commenced  by  the  relators  was  the  service  of  notice 
of  this  application  for  a  writ  oi  mandamus  on  June  13  and 
14,  the  day  on  which  the  application  was  to  be  heard  at  the 
state  house  in  Lincoln ;  that  new  and  additional  evidenoe 
was  admitted  at  the  hearing  in  the  district  court,  and  no 
hill  of  exceptions  to  the  judgment  and  proceeding  has  beea 
presented  to  them  as  a  board  or  been  settled  by  the  judge 
of  said  court,  and  no  undertaking  been  filed  as  required  by 
law. 
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The  defendaDt  Percy  A.  Brundage  answering,  says  that 
he  is  city  clerk  of  the  city  of  Tecumseh;  that  the  meetings 
of  the  city  council  are  held  on  the  first  Tuesday  of  each 
month ;  that  at  no  meeting  of  the  council  since  the  granting 
of  licenses  to  Devinney  and  Frost  after  the  hearing  and 
decision  of  the  district  court  has  any  notice  been  brought 
to  the  attention  of  the  council  that  an  appeal  or  proceedings 
in  error  had  been  taken  to  the  supreme  court,  or  any  re- 
quest made  to  revoke  or  annul  the  license  granted  to  De- 
vinney and  Frost,  nor  had  said  council  refused  to  revoke 
and  annul  said  licenses,  or  either  of  them. 

Chapter  50  of  Compiled  Statutes,  entitled  Liquors,  pro- 
vides for  the  granting  of  license  for  the  sale  of  malt, 
spirituous,  and  vinous  liquors,  if  deemed  expedient  by  the 
authorities  of  any  county,  city,  or  incorporated  village,  and 
directs  the  method  of  applying  therefor,  and  of  consider- 
ing and  allowing  or  rejecting  such  applications. 

Sections  3  and  4  of  these  provisions  are  directly  pertinent 
to  tlie  questions  involved  in  this  application  and  are  quoted : 

"Sec.  3.  If  there  be  any  objection,  protest,  or  remon- 
strance filed  in  the  office  where  the  application  is  made 
against  the  issuance  of  said  license,  the  county  board  shall 
appoint  a  day  for  hearing  of  said  case,  and  if  it  shall  be 
satisfactorily  proven  that  the  applicant  for  license  has  been 
guilty  of  the  violation  of  any  of  the  provisions  of  this 
act  within  the  space  of  one  year,  or  if  any  former  license 
shall  have  been  revoked  for  any  misdemeanor  against  the 
laws  of  this  state,  then  the  board  shall  refuse  to  issue  such 
license. 

"Sec.  4.  On  the  hearing  of  any  case  arising  under  the 
provisions  of  the  last  two  sections,  any  party  interested 
shall  have  process  to  compel  the  attendance  of  witnesses, 
who  shall  have  the  same  compensation  as  now  provided  by 
law  in  the  district  court,  to  be  paid  by  the  party  calling 
said  witnesses.  The  testimony  on  said  hearing  shall  be 
reduced  to  writing  and  filed  in  the  office  of  application,  and 
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if  any  party  feels  himself  aggrieved  by  the  decision  in  said 
case  he  may  appeal  therefrom  to  the  district  court,  and  said 
testimony  shall  be  transmitted  to  said  district  court,  and 
such  appeal  shall  be  decided  by  the  judge  of  such  court 
upon  said  evidence  alone." 

This  act,  and  especially  the  sections  quoted,  have  been  sev- 
eral times  before  this  court  and  their  provisions  considered. 
In  the  case  of  State  v.  Bonsfield,  24  Neb.,  517,  like  questions 
arose  upon  the  application  for  a  writ  of  mandamus  to  the 
mayor  and  city  council  of  Auburn  to  compel  them  to  sign 
and  certify  to  the  district  court  the  evidence  taken  at  the 
hearing  of  an  application  for  license  to  sell  liquors,  an  ap- 
peal having  been  taken  by  the  remonstrants,  and  to  require 
the  mayor  and  council  to  revoke  and  recall  the  license  issued 
to  respondent  Ford  during  the  pendency  of  the  appeal.  The 
writ  was  allowed,  and  here  I  quote  the  first  clause  of  the 
syllabus :  "  Where  an  application  is  made  to  the  city  coun- 
cil for  a  license  to  sell  intoxicating  liquors,  to  the  issuance  of 
which  a  remonstrance  is  filed,  and  upon  a  hearing  a  license  is 
ordered  to  issue,  it  is  the  duty  of  the  council,  upon  notice 
of  appeal  being  given,  to  withhold  the  license  until  the  ex- 
piration of  a  sufficient  time  within  which  an  appeal  may 
1k»  taken  to  the  district  court  by  the  remonstrants.  Where 
a  license  is  issued,  and  the  appeal  is  taken,  it  is  the  duty 
of  the  council  to  recall  such  license,  until  the  appeal  is 
decided  by  the  district  court,  and  in  case  of  their  refusal 
viandaimis  will  issue  to  compel  action," 

It  follows  from  this,  and  from  previous  cases  in  this 
court,  that  where  an  application  for  license  is  resisted  by 
remonstrance,  and  an  appeal  is  taken  from  the  action  of 
local  authority  granting  such  license,  the  proceedings  are 
deemed  and  taken  to  be  in  limine^  until  the  judgment  of 
the  district  court  is  given  thereon ;  and  a  license  issued  and 
delivered  pending  such  appeal  is  held  to  be  improvidently 
granted,  and  its  revocation  and  recall  will,  upon  due  pro- 
cess, be  enforced  by  mandamus. 
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The  question  raised  in  the  present  appIicatioQ,  as  I  un- 
derstand it,  is  to  extend  and  enlarge  that  suspension  of  the 
power  of  county  and  city  authorities  to  act  in  such  cases, 
not  only  until  the  final  judgment  of  the  district  court,  but 
also  until  the  further  review  of  the  proceedings  in  error,  or 
upon  appeal,  in  this  court. 

It  appears  from  the  averments  of  the  relators  that  on 
May  11,  1889,  after  notice  of  appeal  by  the  remonstrants 
to  the  district  court,  and  before  the  hearing  of  the  same, 
licenses  were  issued  upon  both  applications;  but  it  further 
appears  that  the  licensees  only  availed  themselves  of  their 
privilege  and  sold  under  their  licenses  after  the  hearing 
and  final  judgment,  in  their  favor,  of  the  district  court. 
Doubtless,  under  the  decision  of  the  supreme  court  cited 
and  referred  to,  had  application  for  mandamv^  been  made 
after  the  issuance  of  the  licenses,  and  before  the  final  judg- 
ment of  the  district  court  upon  the  case  appealed,  such 
licenses  would  have  been  held  as  prematurely  issued  and 
their  revocation  enforced.  Quite  another  and  diflTerent 
question  arises  upon  the  application  being  made  after  the 
final  judgment  therpon  of  the  district  court. 

The  sale  of  malt,  spirituous,  and  vinous  liquors  in  this 
state  is,  prima  facie,  unlawful,  and  is  prohibited.  The 
statute,  however,  points  out  and  permits  a  method  by  which 
pro|)er  persons  may,  by  the  use  and  compliance  of  the  pre- 
scribed means,  and  with  approval  and  concurrence  of  con- 
stituted authorities,  obtain  license  to  sell  intoxicating  liquors, 
upon  terms  and  restrictions  by  which,  if  complied  with  and 
strictly  kept,  the  sale  becomes  legal  and  is  tolerated. 

These  prescribed  methods  commence  with  the  application 
to  the  proper  local  board.  In  case  there  is  no  remonstrance 
to  an  application  they  end  substantially  with  the  hearing 
of  the  board.  But  in  case  of  remonstrance,  they  provide 
for  a  proper  time  and  hearing  of  evidence  in  support  of  the 
remonstrants,  and  of  all  parties  interested.  In  case  of  ap- 
peal they  are  continuous  until  the  final  hearing,  trial,  and 
31 
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judgraent  of  the  district  court.  The  law  does  not  provide 
for  the  further  continuance  of  formula  and  proceedings  in 
order  to  exclude  improper  persons  from  license,  excepting 
the  abstract  rule  of  the  constitution  and  laws  that  all  per- 
.<<ons  aggrieved  shall  have  a  final  hearing  in  the  supreme 
i-ourt. 

At  the  initial  stage  and  commencement  the  presumption 
of  law  is  against  the  issuance  of  the  license,  and  the  pre- 
sumption runs  through  to  the  end  of  the  prescribed  pro- 
ceedings required  in  such  cases.  We  are  asked  to  extend 
that  presumption  until  all  suggested  errors  in  the  district 
court  shall  be  further  examined.  In  my  judgment  that 
could  not  be  done  without  a  departure  as  well  from  the 
spirit  of  the  law  as  from  that  line  of  equity  and  consistency 
which  must  be  preserved  in  judicial  proceedings.  Practi- 
i-ally  such  a  construction  would  nullify  the  statute  governing 
such  cases,  and  provide  for  the  accomplishment,  by  litigation 
and  contention,  of  that  which  has  been  regarded  as  an  im- 
portant moral  and  political  question  to  be  controlled  by 
the  people  themselves. 

The  district  court  is  one  of  general  jurisdiction.  To  it 
the  people  must  appeal  primarily  for  protection  in  all  per- 
.sonal  and  property  rights.  The  presumption  of  law  is 
always  in  favor  of  the  correctness  of  its  judgraent  and  pro- 
ceedings. Nevertheless,  there  is  an  appeal  available  in 
proper  cases,  but  pending  such  appeal  the  decision  of  the 
<iourt  is  to  be  regarded  prima  facie  as  correct. 

We  are  informed  by  the  relators  that  the  cases  of  the 
licensees  are  now  pending  in  this  court,  both  on  appeal  and 
in  error,  brought  up  from  the  district  court.  If  upon  the 
hearing  here  it  should  be  found  that  manifest  injustice  or 
reversible  error  has  occurred,  the  judgment  below  would 
be  reversed,  and  with  its  reversal  will  again  obtain  the  pre- 
sumption against  the  issuance  of  license,  and  of  that  already 
issued  for  the  sale  of  intoxicating  liquors  to  the  parties  ap- 
plying; but  until  then  the  presumption  of  law  has  estab- 
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lished  the  judgment  below^  and  it  also  attaches  to  the  licenses 
granted.     The  writ  is  therefore  denied. 


Wbit  dsnied. 


The  other  Judges  concur. 


Lydia  Waltham  v.  Town  of  Mullally. 


[Filed  Ogtobeb  3,  1889.] 

1.  Paupers:  Townships:  Liability  fob  Support.    Thesevenil 

townships  of  a  county  organized  ander  the  township  system  of 
government  are  charged  by  law  with  the  care,  support,  and 
maintenance  of  paupers  residing  and  legaUy  settled  therein, 
reepectiyely. 

2.  8ui>ervisor8 :  Paupers  :  Contract  fob  Support.    The  super- 

visors of  the  respective  townships  are  the  officers  charged  by 
law  with  the  duty  of  caring  for,  and  contracting  for  their  sup. 
port  and  maintenance,  and  when  they  so  contract,  and  the  con- 
tractor earns  money  under  such  contract  by  furnishing  such 
support  and  maintenance,  in  good  faith,  according  to  the  terms 
of  the  contract,  the  township  is  liable  and  legally  bound  there- 
for; and  such  liability  cannot  be  avoided  by  refusing  or  neglect- 
ing to  vote  and  levy  the  necessary  taxes  for  its  payment. 


Error  to  the  district  court  for  Harlan  county, 
below  before  Gaslin,  J. 


Tried 


KwW  <Sc  Porter^  and  F.  B.  BecUl,  for  plaintiff  in  error : 

Under  township  organization,  the  supervisor  is  ex-ojffieio 
overseer  of  the  poor  (Comp.  Stats.  1887,  ch.  18,  sec.  37); 
and  county  is  liable  only  when  it  has  a  lawful  poor- 
house.  (Id.,  ch.  77,  sec.  77;  ch.  18,  sec.  13.)  All  money  for 
town  purposes,  authorized  by  vote  of  town  meeting,  or 
directed  by  law  to  be  raised,  is  a  town  charge  (Id.,  ch.  18, 
sec  53);  and  the  electors  at  the  town  meeting  are  empow- 
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ered  to  raise  money  for  the  support  of  the  town  poor 
when  there  is  no  county  poor-house.  (Id.,  eh.  18,  sec.  12.) 
Hence,  as  plaintiff's  petition  sets  up  an  express  contract 
with  defendant,  the  county  is  liable. 

Lamb,  Ricketts  &  Wilson,  for  defendants  in  error: 
Plaintiff's  petition  is  defective  in  failing  to  state  to  what 
county  Mullally  belongs,  or  that  it  has  the  authority  of 
towns  under  the  township  organization  act.  Said  act  did 
not  go  into  force  until  June  1,  1883,  and  even  if  township 
organization  had  been  adopted  at  the  first  opportunity, 
there  could  have  been  no  legal  town  meeting  (at  which 
alone  the  alleged  obligation  could  have  been  incurred)  before 
April,  1884,  while  said  obligation  is  claimed  to  reach  back 
to  November,  1883.  The  fact  that  the  town  may  have 
power  to  raise  money  to  support  the  town  poor,  does  not 
of  itself  authorize  it  to  incur  obligations  ;  it  must  be  spe- 
cifically empowered.  {Stexoart  v  Otoe  County,  2  Neb.,  177;. 
Hallenbeck  v.  Hahn,  Id.,  397 ;  8,,  etc.,  R,  Co,  v,  Washing- 
ton County,  3  Id.,  42  ;  Sexson  v.  Kelley,  Id.,  107;  People 
V,  Comers,  4  Id.,  157;  Hamlin  v.  Meadville,  6  Id.,  227; 
McCann  v.  Otoe  County,  9  Id.,  330;  Walsh  v,  Rogers,  15 
Id.,  311 ;  State  r.  Lincoln  County,  18  Id.,  ^83.)  The  exer- 
cise of  the  power  is  discretionary.  For  aught  that  ap- 
pears in  the  petition,  plaintiff's  claim  may  have  been 
rejected  because  the  fund  was  exhausted,  which  would  have 
been  proper  (Lancaster  County  v.  State,  13  Neb.,  523);  and 
plaintiff's  only  remedy  was  appeal  to  the  district  court  ; 
an  action  directly  against  the  town  does  not  lie.  An 
overseer  of  the  poor  may  bind  the  county  (Gage  County 
V.  Fulton,  16  Neb.,  5);  but  it  nowhere  appears  that  he  caa 
bind  the  town. 

Cobb,  J. 

This  action  is  brought  on  error,  by  the  plaintiff  below,, 
to  the  judgment  of  the  district  court  of  Harlan  county. 
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The  plaintiff  complained  of  the  town  of  Miillally  in 
said  county,  for  services  rendered  in  the  care  and  support 
of  A.  E.  Davis,  a  pauper  of  said  township,  from  November 
26, 1883,  to  August  12, 1887,  one  hundred  and  ninety-three 
weeks,  at  nine  dollars  per  week,  amounting  to  the  sum  of 
^1,737,  which  services  were  rendered  at  the  defendant's 
instance  and  request,  and  for  which  the  defendant  promised 
to  pay  the  plaintiff  on  demand  such  sum  as  they  were  rea- 
sonably^ worth. 

2.  Such  services,  the  plaintiff  alleges,  were  reasonably 
worth  the  sum  of  nine  dollars  per  week  as  stated,  and  that 
on  March  27,  1888,  the  plaintiff  presented  to  the  super- 
visor of  the  defendant  her  account  therefor,  duly  verified, 
which  was  wholly  disallowed  by  the  defendant  at  its  regu- 
lar meeting  to  consider  the  same,  in  April,  1888.  The 
defendant  appeared  by  attorney  and  demurred  to  the 
plaintiff's  petition,  for  the  reason  that  the  facts  stated  are 
not  sufficient  to  constitute  a  cause  of  action  which  was  sus- 
tained by  the  court,  with  judgment  for  defendant's  costs,  to 
which  the  plaintiff  excepts,  and  assigns  as  error;  that  the 
court  erred  in  sustaining  the  demurrer  of  defendant  to 
the  plaintiff's  petition. 

The  law  for  the  government  of  towns  in  those  counties 
where  the  system  of  township  organization  has  been 
adopted  is  far  from  [lerfect,  or  comprehensive  in  its  pro- 
visions ;  yet  there  is  probably  enough  to  be  found  in  the  stat- 
ute book  to  warrant  the  holding  that  upon  such  towns  is 
imposed  the  duty  of  caring  for  and  supporting  its  local  poor. 
In  all  states  and  countries,  of  which  I  have  any  knowl- 
edge, this  duty,  as  well  as  the  powers  necessary  to  its  dis- 
charge, is  imposed  upon  the  smallest  subdivision  of  rural 
municipal  government.  Among  the  powers  invested  in 
the  electors  of  the  township  by  sec.  13,  art.  4,  ch.  18, 
Comp.  Stats.|  is  that  of  directing  the  raising  of  money  by 
taxation  "  for  the  support  of  the  poor  within  the  town," 
but  that  power  is  not  to  be  exercised  when  the  county 
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board  have  established  a  poor-house  under  the  statute  of 
our  state. 

Section  53  of  the  same  act  provides  that  "The  following 
shall  be  deemed  town  charges,  to-wit:  the  compensation 
of  town  officers  for  services  rendered  their  respective  towns, 
contingent  expenses  necessarily  incurred  for  the  use  and 
benefit  of  the  town,  the  moneys  authorized  by  the  vote  of 
any  town  meeting  for  any  town  purpose,  and  every  sum 
directed  by  law  to  be  raised  for  town  purposes." 

Section  54,  following,  provides  that  "the  moneys  neces- 
sary to  defray  the  town  charges  of  each  town  shall  be  lev- 
ied on  the  taxable  property  in  such  town,  in  the  manner 
prescribed  by  law  for  raising  revenue.  The  rate  of  taxes 
for  town  purposes  shall  not  exceed,  for  roads,  two  mills  on 
each  dollar  of  the  valuation ;  for  bridges,  two  mills  on 
each  dollar  of  the  valuation ;  for  all  other  purposes,  three 
mills  on  each  dollar  of  the  valuation.  And  if  the  electors 
at  the  annual  town  meeting  fail  to  vote  a  tax  to  pay  the 
town  charges  hereinbefore  specified,  or  the  town  board  fail 
to  certify  up  to  the  county  board  the  amount  of  tax  voted, 
if  any,  by  a  town  meeting,  then  the  county  board  shall 
have  power,  and  it  shall  be  the  duty  of  such  county  board, 
to  levy  upon  the  taxable  property  in  said  town  a  tax  suffi- 
cient to  pay  all  such  town  charges." 

Considering  these  provisions  together  it  is  the  duty  of 
each  township  to  vote  a  tax  at  each  annual  town  meeting 
sufficient  to  meet  such  expenses  in  the  support  and  main- 
tenance of  the  town  poor  as  may  be  reasonably  anticipated, 
and  if,  in  any  case,  such  duty  is  neglected,  then  it  becomes 
the  duty  of  the  county  board,  to  levy  upon  the  taxable 
property  of  such  township  a  tax  sufficient  to  pay  all  of 
such  town  charges. 

It  seems  to  be  the  contention  of  the  defendant  in  error 
that  a  township  may  avoid  the  obligation  of  supporting 
its  poor  by  simply  refusing  to  vote  a  tax  for  that  purpose. 
I  do  not  agree  with  that  proposition ;  nor  that  the  power 
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or  duty  of  the  town  sapervisor  to  bind  the  town  by  con- 
tract for  the  support  of  a  poor  person  iu  such  towiisliip 
depends  upon  the  fact  of  there  being  [noHcy  on  hand  in 
the  township  treasury  raised  for  such  purpose.  But^  on 
the  contrary,  that  the  supervisor  may,  iu  tlie  disolmrge  of 
his  ofiBcial  duty,  incur  a  legal  obligation  un  tlie  part  of  the 
township  for  the  support  of  a  township  pauper. 

Sections  37,  38,  and  39  of  the  statute  provide; 

"37.  The  supervisor  of  each  town  (who  shall  be  ex- 
officio  overseer  of  the  poor)  shall  attend  the  regular  meet- 
ings of  tlie  board  of  supervisors  of  the  county  and  every 
adjourned  or  special  meeting  of  said  board  of  whieh  lie 
shall  have  notice;  he  shall  receive  all  aooomit.s  whtuh  may 
be  presented  to  him  against  the  town;  he  a\iq\\  lay  before 
the  board  of  supervisors  such  copies  of  entrierf  eoiieeniiii^ 
moneys  to  be  raised  in  his  town  as  shull  l>e  delivered  U> 
him  by  the  town  clerk. 

^'38.  He  shall  keep  a  just  and  true  account  of  the  re- 
ceipts and  expenditures  of  all  moneys  whieii  i*hall  eome 
into  his  hands  by  virtue  of  his  office,  in  a  book  to  be  pro- 
vided for  that  purpose  at  the  expense  of  the  towu,  and 
?said  book  shall  be  delivered  to  his  successor  in  offline. 

"39.  On  Tuesday  preceding  the  annual  town  meeting 
he  shall  account  to  the  town  board  for  all  moneys  retail ved 
and  disbursed  by  him  in  his  official  capacity," 

These  provisions,  while  but  a  mere  skeleton  of  towinliip 
government,  are  sufficient  to  point  out  the  duties  ol'  the 
supervisor,  and  of  the  town  board,  in  re^^ard  to  the  can^ 
and  support  of  the  poor. 

The  defendant  in  error,  in  its  brief,  miyd  that  **if  the 
plaintiff  was  dissatisfied  with  the  rejc^etion  of  her  claim 
by  defendant,  her  only  remedy  was  apfn  ;il  to  the  district 
court,  as  in  claims  rejected  by  the  county  board," 

In  reply  to  this  proposition,  the  que^ition  as  to  whether 
this  case  was  brought  to  this  court  by  appeal  or  not,  do&!j 
not  arise  upon  demurrer.     If  it  did,  we  would  then  have 
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to  say  that  it  does  not  appear,  from  the  record,  in  what 
manner  the  cause  was  brought  into  the  district  court, 
whether  by  appeal  or  original  process,  but  as  there  must 
be  further  proceedings  in  the  case,  I  will  observe  that  I 
know  of  no  authority,  nor  are  we  cited  to  any,  for  taking 
a  claim  either  from  a  town  board  or  a  town  meeting  to  the 
district  court  by  appeal. 

It  is  true  that  section  580  of  the  Code  provides  that  "a 
judgment  rendered,  or  final  order  made,  by  a  probate  court, 
justice  of  the  peace,  or  any  other  tribunal,  board,  or  officer 
exercising  judicial  functions,  and  inferior  in  jurisdiction  to 
the  district  court,  may  be  reversed,  vacated,  or  modified 
by  the  district  court."  But  this  is  not  the  provision  relied 
on  by  counsel,  but  rather  that  of  sec.  37,  art.  1,  chap.  18, 
Comp.  Stats.,  which  provides  that  "  when  the  claim  of  any 
person  against  a  county  is  disallowed  in  whole  or  in  part 
by  the  county  board,  such  pei*son  may  appeal  from  the  de- 
cision of  the  board  to  the  district  court  of  the  same  county, 
by  causing  a  written  notice  to  be  served  on  the  county 
clerk  within  twenty  days  after  making  such  decision,  and 
executing  a  bond  to  such  county,  with  sufficient  security, 
to  be  approved  by  the  county  clerk,  conditioned  for  the 
faithful  prosecution  of  such  appeal,  and  the  payment  of  all 
costs  that  shall  be  adjudged  against  the  appellant." 

This  provision,  substantially  in  its  present  form,  has  been 
in  force  since  1859.  In  the  case  of  The  Sioux  City  &  Pacific 
R.  R.  V.  Washington  County ^  etCy  3  Neb.,  39,  in  the  opinion 
by  Justice  Gantt,  the  court  says  that  "the  act  of  February 
15,  1869,  *  *  *  provides  for  a  'board  of  equalization 
for  the  county,'  and  that  the  county  commissioners  of  each 
county  shall  constitute  such  board.  This  '  board  of  equali- 
zation' is  a  new  one,  created  for  a  distinct  object  and  pur- 
pose, different  in  name  from  that  of  a  'board  of  county 
commissioners,'  and  from  the  'decisions  of  this  new  board 
there  is  no  statutory  provision  for  an  appeal  to  the  district 
court.     Hence  there  is  no  remedy  by  appeal  from  its  decis- 
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ions."  Section  580  of  the  Civil  Code  was  in  force  at  the 
time  this  decision  was  made,  but  seems  not  to  have  been 
referred  to  in  that  branch  of  the  decision.  But  in  a  sub- 
sequent portion  of  the  opinion  it  was  held  that  the  proceed- 
ings of  the  county  commissioners  sitting  as  a  board  of 
equalization,  being  the  final  order  of  a  board  of  inferior 
jurisdiction  to  the  district  court,  a  petition  in  error  was  the 
proper  remedy  and  was  allowable  by  statute. 

The  distinction  between  the  application  of  a  former  pro- 
vision of  law  giving  an  appeal  and  one  giving  a  remedy 
by  error,  to  the  decision  of  a  new  board,  subsequently 
created,  as  to  both  was  not  drawn,  and  does  not  appear 
from  the  opinion.  The  conclusion,  however,  is  that  when 
there  are  existing  provisions  of  law  giving  a  remedy  by 
appeal  from  decisions  of  a  board  then  in  existence,  that 
remedy  does  not  pertain  to  the  decisions  of  a  board  subse- 
quently created  by  law;  but  that  when  such  remedy  is  given 
by  error,  from  the  final  decisions  "of  any  probate  court,  jus- 
tice of  the  i)eace,  or  any  other  tribunal,  board,  or  officer  ex- 
ercising judicial  functions  inferior  to  the  district  court,'^  such 
decision  may  be  reversed,  vacated,  or  modified  by  the  dis- 
trict court.  And  the  conclusion  is  drawn  that  it  may  be 
reached  by  proceedings  in  error.  But  the  question  remains, 
from  the  decision  of  what  board,  or  tribunal,  should  the 
plaintiff  in  error  have  appealed?  or  rather,  of  what  board 
(lid  she  complain  in  her  petition  in  the  court  below?  In 
this  regard  her  petition  is  neither  definite  nor  certain,  and 
had  the  defendant  moved  for  a  ruling  making  it  definite  and 
certain,  it  should  properly  have  been  allowed.  The  lan- 
guage is  "that  on  March  27,  1888,  the  plaintiff  presented 
to  William  Waggoner,  supervisor  of  said  town  of  Mullally, 
her  account  duly  verified,  which  account  was  wholly  dis- 
allowed by  said  town  at  their  regular  meeting  in  April,  1888.** 
Whether  this  refers  to  a  meeting  of  the  township  board, 
consisting  of  the  supervisor,  township  clerk,  and  justice  of 
the  peace,  or  to  the  town  meeting  required  by  law  to  be 
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held  on  the  first  Tuesday  of  April  of  each  year,  does  not 
appear.  If  the  former,  then  the  question  arises  does  that 
board  exercise  judicial  functions?  If  so,  proceedings  in 
error  would  lie  from  its  decision  rejecting  a  claim  to  the 
district  court. 

I  am  of  the  opinion,  however,  that  the  township  board 
in  no  instance  exercises  judicial  functions,  or  at  least  does 
not  in  a  case  of  auditing  and  passing  upon  an  account  for 
supporting  a  pauper  in  accordance  with  a  contract  of  the 
township  made  in  its  behalf  by  the  supervisor.  The  duties 
which  it  exercises  in  such  case  are  simply  those  of  an  au- 
diting board,  to  be  governed  by  facts  and  figures  alone  with- 
out judicial  learning  or  discretion.  If  the  claim  of  the 
plaintiff  in  error  was  rejected  by  the  town  meeting,  by  the 
people  in  their  primary,  elective,  and  governmental  capacity, 
I  think  it  must  be  conceded  that  neither  appeal  nor  error 
lies  from  their  decision. 

I  will  now  repeat  that  it  seems  clear  to  me  that  a  town- 
ship, in  a  county  organized  upon  such  basis,  is  the  proper 
organization  to  be  charged,  and  is  by  law  charged  with  the 
support  and  maintenance  of  the  poor  residing  and  legally 
settled  therein ;  and  that  the  supervisor  is  the  proper  officer 
to  be  charged  with  the  duty,  and  is  by  law  so  charged  with 
looking  ai'ter  such  poor,  and  contracting  for  their  support, 
care,  and  maintenance;  and  that  when  he  does  so  contract — 
probably  within  limits — for  support  and  maintenance,  and 
the  contractor  complies  in  good  faith,  the  township  is  legally 
liable  and  bound  therefor,  and  such  liability  cannot  be 
avoided  by  refusing  or  simply  neglecting  to  vote  and  levy 
the  necessary  taxes  for  its  payment. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings,  with  instructions 
to  allow  the  plaintiff  to  amend  her  petition  as  she  may  be 
advised. 

Judgment  accordlnqly. 


The  other  Judges  concur. 
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8.  H.  SORNBORQER  Y.  M.  B.  HUFFHAff  ET  AL. 

[FiLKD  OCTOBBK  3,  1889.] 

BepleTin :  Pbocbdube:  Default.  In  an  action  of  replevin  be- 
fore a  jastice  of  the  peace,  the  plaintiff  having  failed  to  give 
bonds,  the  property  was  retamed  to  the  principal  defendant. 
On  the  return  day  of  the  vrrit  all  the  parties  came  before  the 
jnsticey  and  after  sundry  motions  and  rnlings  of  the  justice 
the  plaintiff  withdrew  and  made  no  farther  appearance.  On 
motion  of  the  principal  defendant  the  case  was  heard  and  tried 
by  the  court,  which  found  that  at  the  commencement  of  the  ac- 
tion he  was  entitled  to  the  possession  of  the  property  replevied, 
and  that  he  had  sustained  damages  in  the  wrongful  taking  thereof 
in  the  sum  of  one  dollar,  with  judgment  against  the  plaintiff  in 
that  amount.  The  plaintiff  appealed  to  the  district  court.  At 
the  next  succeeding  term  the  defendants  appeared  and  moved  to 
dismiss  the  appeal  on  the  grounds  (1)  that  judgment  was  ren- 
dered against  the  plaintiff  in  the  court  below  while  he  was  in 
default;  (2)  that  no  petition  had  been  filed  as  required  bylaw; 
which  motion  was  sustained  and  the  cause  dismissed. 

On  error  to  this  court  the  judgment  is  reyersed  as  to  both 
grounds  of  the  motion. 

Error  to  the  district  court  for  Antdope  county.  Tried 
below  before  Post,  J. 

Bell  &  Somborgery  for  plaintiff  in  error. 

Thomas  (yDay^  for  defendants  in  error. 

Cobb,  J. 

The  plaintiff,  who  is  here  plaintiff  in  error,  commenced 
an  action  before  a  justice  of  the  peace  of  Antelope  county 
against  M.  B.  Huffman,  sheriff  of  the  county,  James  T. 
Brown,  his  deputy,  Roche,  Anderson  &  Ray,  copartners, 
etc.,  and  Henry  Beckman,  defendants.  He  presented  and 
filed  an  affidavit  in  replevin,  caused  the  same  to  be  placed 
in    the  hands   of  J.  B.   Waite,  coroner   of  the   county, 
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and  causa]  to  be  replevied  the  personal  property  therein 
named  J  to-wit:  One  black  horse,  seven  years  old;  one  red 
cow,  with  whit€  face ;  one  red  calf,  with  white  face ;  one 
red  mlf^  one  year  old.  Afterwards,  the  plaintiff  failing 
to  give  the  required  boud  iti  replevin,  the  coroner  returned 
the  property  U)  the  defeudiints.  On  the  return  day  of  the 
writ  of  replevin  the  plaintiff,  by  his  attorney,  appeared 
before  the  justice,  and  the  defendants,  by  their  attorneys, 
made  special  appearance,  and  objected  to  the  jurisdiction  of 
the  court  over  the  pei^sons  of  defendants,  for  the  reason  that 
no  service  of  process  was  made  on  them  by  the  coroner. 
Leave  Wiis  then  granted  until  11  o'clock  A.  M.  for  the  coro- 
ner to  file  his  amended  return  of  service.  It  appears  that 
snch  return  was  filed  by  the  coroner  at  the  time  appointed 
by  the  adjournment,  but  in  what  it  consisted  does  not 
appear  The  defendants  Huffman,  Roche,  Anderson  <fe 
Ray,  and  Beck  man,  by  their  attorneys,  again  made  special 
apfx^aranee  and  objected  to  the  jurisdiction  of  the  court, 
for  the  reason  that  no  service  of  process  had  been  made 
uijon  either  of  them.  The  objection  of  the  defendants  was 
sustained  and  the  cause  dismissed  as  to  Huffman,  Roche, 
AnJers?on  &  Ray,  and  BvK'koian. 

The  plaintiff  theu  fih^nl  his  motion  for  a  continuance,  to 
make  service  on  the  defendants  last  named,  which  motion 
was  overruletL  The  defendant  Brown  made  a  general  ap- 
l>eanuice,  and  filed  his  answer,  and  the  plaintiff  moved  to 
l>e  allowed  an  aniendeil  return  as  to  service  on  Roche, 
Anderson  &  Ray,  which  was  denied.  The  plaintiff  then 
filed  his  motion  for  continuance,  which  was  overruled. 
The  cQunfiel  for  the  plaintiff  withdrew  from  the  case,  and 
made  no  further  appeai'ance.  The  case,  on  motion  of  de- 
fendant, was  heanl  and  considered  by  the  court,  a  jury 
having  Ijccn  waived. 

The  defendant  Brown  was  examined  as  a  witness  in  his 
own  behalf,  and  al?^o  exhifiited  in  evidence  a  note  and 
chattel  mortgage  of  the  property,  artd  after  hearing  the 
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evidenoe  the  court  found  that  said  defendant  was  at  the 
time  of  the  commencement  of  the  suit  entitled  to  the  pos- 
session of  the  property  described,  and  that  he  had  sustained 
damages  in  the  wrongful  taking  thereof  in  the  sum  of  one 
dollar.  Judgment  was  rendered  thereon  for  one  dollar 
damages  and  costs,  taxed  at  $11.35. 

The  cause  afterwards  came  to  the  district  court  of  Ante- 
lope county  on  the  appeal  of  the  plaintiiF;  whereupon  all 
of  the  defendants  appeared  and  filed  their  motion  ta  dis- 
miss the  appeal  on  the  grounds  (1)  that  judgment  was 
rendered  against  the  plaintiff  in  the  court  below,  while 
said  plaintiff  was  in  default ;  and  (2)  that  no  petition  had 
been  filed  as  required  by  law.  The  motion  to  dismiss  was 
filed  August  19,  1885.  On  October  15,  following,  the 
plaintiff  filed  a  petition  in  the  district  court  against  all  of 
the  defendants,  which  seems  to  be  in  proper  form.  On 
December  3,  1885,  at  an  adjourned  term  of  the  court,  the 
cause  came  on  for  hearing  on  defendant's  motion  to  dismiss 
the  appeal  and  dismiss  the  action;  which  motions  were 
sustained  and  the  cause  dismissed  at  plaintiff's  costs. 

This  judgment  of  dismissal  the  plaintiff  brings  for  re- 
view to  this  court,  by  petition  in  error,  against  all  of  the 
defendants.  There  was  no  sufficient  authority  for  dismiss- 
ing the  appeal  upon  either  of  the  grounds  stated  in  the 
motion.  It  is  scarcely  necessary  to  say  that  the  case  does 
not  fall  within  the  provisions  of  section  1001  of  the  Civil 
Code,  as  that  provision  applies  solely  to  causes  where  judg- 
ment is  rendered  against  a  defendant  in  his  absence.  It 
does  not  appear  from  the  record  that  the  plaintiff  was  in 
defiiult,  there  having  been  no  order  of  the  court  requiring 
him  to  file  his  petition.  Attention  is  called  to  the  fact  that 
the  statute  in  reference  to  pleadings  in  justices'  courts,  has 
been  amended  since  the  date  of  this  proceeding  there  (sec. 
1010a  of  the  Code);  but  at  that  time  there  was,  as  I  be- 
lieve, no  provision  of  law  prescribing  the  time  of  filing  the 
petition  in  such  caseS;  and  the  practice  was  to  apply  to  the 
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court  for  a  rule  on  the  plaintiflF  to  file  his  petition  by  a 
day  certain,  in  cases  where  that  party  was  in  default. 

The  judgment  of  the  district  court  is  reversed,  and  cause 
remanded  for  further  proceedings  in  accordance  with  law. 


Reversed  and  remanded. 


The  other  Judges  concur. 
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Henry  D.  Rowland  v.  James  F.  Shephard. 
[Filed  Octobeb  4, 1889.] 

1.  Practice:   Continuance:   Affidavit:   Witnesses.    An  affi- 

davit for  a  coDtinuance  on  account  of  absent  witnesses  which 
fails  to  show  that  either  their  personal  attendance  or  testiniODj 
will  probably  be  obtained,  if  time  be  granted,  is  insufficient, 
where  it  does  not  appear  that  the  same  facts  cannot  be  proven  by 
other  witnesses  within  the  jurisdiction  of  the  court. 

2.  :  Case  Stated.    The  docket  of  the  coanty  jadge  contained 

a  recital  that  a  motion  for  a  continuance  was  overrnled  '*  as  not 
appearing  sufficient  to  the  court,  after  examination,  a  settle- 
ment made  between  plaintiff  and  defendant  and  signed  by  H. 
D.  Rowland.''  There  was  nothing  of  record  to  show  that  the 
settlement  referred  to  was  submitted  to  the  court;  whether  it 
was  in  writing  or  rested  on  parole,  nor  that  any  evidence  was 
offered  by  either  party  except  the  affidavit  for  a  continuance, 
and  which  of  itself  was  insufficient  It  was  heldy  that  the  district 
court  did  not  err  in  refusing  to  reverse  the  judgment  of  the 
county  judge  upon  the  ground  that  other  evidence  was  heard 
contradicting  the  affidavit  filed  in  support  of  the  motion. 

3.  Partnership :   Joinder  of  Parties:  Service  of  Suhmon& 

An  action  against  "  C.  C.  and  H.  R.,  in  business  under  the  firm 
name  of  C.  &  R.,"  is  not  an  action  against  a  firm  but  against  the 
individual  members  thereof,  and  the  fact  that  one  of  the  defend- 
ants cannot  be  served  with  summons  within  the  county  where 
the  action  is  pending  before  an  inferior  court,  will  not  prevent 
the  court  from  hearing  the  case  against  the  party  duly  aenred 
with  summons  and  who  has  appeared  generally  in  the  case. 
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Error  to  the  district  court  for  Sheridan  county.  Tried 
below,  before  Kinkaid,  J. 

IV.  H.  Westover,  and  /.  C.  Johiustony  for  plaintiff  in  error : 

The  overruling  of  the  motion  for  continuance  by  the 
county  court  was  an  abuse  of  discretion,  which  is  sufficient 
ground  for  a  new  trial.  (Ingalls  v.  Noble,  14  Neb.,  272; 
Shiger  Mfg.  Cb.  v.  McAllister^  22  Id.,  362.)  The  affidavit 
was  sufficient,  because  it  stated  the  evidence  intended  under 
the  rule  in  Jameson  v.  Butler^  1  Neb.,  118;  WiUiams  v.  State, 
6  Id.,  338 ;  Johnson  v.  Dingmorey  1 1  Id.,  393 ;  also  because 
it  is  specific,  and  an  indictment  for  perjury  will  lie  if  the 
facts  stated  are  not  true.  {Ingalh  v.  Noble,  fmpra,)  Service 
should  have  been  had  upon  the  firm;  not  upon  plaintiff  in 
error  individually.  (Herron  v.  Cole,  25  Neb.,  692.) 

W.  W.  Wood,  and  /.  3L  Stewart,  for  defendant  in  error : 

The  judgment  was  rendered  against  the  defendants;  not 
against  Rowland  and  the  firm.  Defendant  Collins,  by  ap- 
pearing generally,  waived  any  rights  he  may  have  had 
because  he  was  not  served  with  summons.  The  judgment 
of  the  county  court  was  against  tiie  partners,  while  the  ap- 
pellate proceedings  were  by  Rowland  only;  which  is  con- 
trary to  the  rule  in  Wolf  v.  Murphy,  21  Neb.,  472.  The 
affidavit  for  continuance  is  insufficient  in  the  matter  of 
locating  the  witness  Gamble.  {Newman  v.  State,  22  Neb., 
358.)  The  application  for  continuance  was  a  matter  of 
discretion,  and  the  rights  of  the  defendant  were  not  preju- 
diced by  the  refusal  to  grant  it* 

Reese,  Ch.  J. 

This  action  was  instituted  before  the  county  judge  of 
Sheridan  county  by  defendant  in  error  against  "Charles 
C.  Collins  and  Henry  Rowland,  in  business  under  the  firm 
name  of  Collins  &  Rowland."     The  action  was  for  the  re- 
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covery  of  the  sum  of  $138.51,  which  was  alleged  to  be  Jiie 
defendant  in  error  from  Collins  &  Rowland  for  lalM.*r. 
hauling  lumber,  etc.  The  summons  was  issued  returnubK- 
on  the  13th  day  of  August,  1887,  and  was  returned  "served 
upon  Henry  Rowland  by  delivering  to  him  a  certified  copy 
of  the  summons  with  all  the  indorsements  thereon,  C.  C. 
(Collins  not  being  found  in  the  county."  Qn  the  day  nauit^l 
as  return  day  the  parties  appeared  and  by  mutual  consent 
tlie  cause  was  continued  until  October  27,  1887.  On  that 
day,  at  the  hour  fixed,  the  parties  again  appeared,  when 
plaintiff  in  error  filed  a  motion  for  continuance  until  the 
1st  day  of  October  of  the  same  year.  This  motion  was 
overruled,  but  to  the  ruling  no  exception  appeal's  to  have 
been  taken  by  the  plaintiff  in  error.  Plaintiff  in  error  then 
objected  to  the  introduction  of  any  testimony,  for  the  reasun 
that  the  service  as  returned  did  not  show  service  on  the  firm 
of  Collins  &  Rowland.     This  objection  was  overruled* 

A  trial  was  had,  which  resulted  in  a  finding  in  favor  of 
the  plaintiff  in  the  action  and  judgment  in  his  favor  for  th<* 
sum  of  $154.51,  together  with  costs  of  the  suit.  The  «iuse 
was  then  removed  to  the  district  court  by  proceedings  in 
error.  The  assignment  of  error  being:  *'  First,  the  court 
erred  in  overruling  the  defendant's  motion  for  continuanct? ; 
second,  the  court  erred  in  taking  testimony  to  contradict 
the  allegations  of  defendant's  aflBdavit  filed  in  support  of 
his  motion  for  a  continuance ;  and  third,  the  court  erred 
in  overruling  defendant's  objection  to  the  introduction  of 
testimony."  Upon  a  hearing  in  the  district  court  the 
judgment  of  the  county  court  was  affirmed.  Plaintiff  now 
prosecutes  error  to  this  court,  assigning  the  ruling  of  the 
district  court  as  error. 

The  first  question  in  logical  order  is  as  to  the  ruling  of 
the  county  court  on  the  motion  for  a  continuance.  The 
failure  to  take  an  exception  to  the  decision  of  the  county 
court  would  probably  deprive  plaintiff  in  error  of  the 
right  to  an  examination  of  this  question.     But  aside  from 
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this,  we  think  the  district  court  did  not  err  in  affirming; 
the  decision  of  the  county  judge.  The  affidavit  for  con- 
tinuance was  as  follows : 

"Henry  D.  Rowland,  being  first  duly  sworn,  deposes 
and  Siiys  that  he  is  one  of  the  defendants  in  the  above  en- 
titled case ;  that  he  cannot  safely  proceed  to  trial  in  said 
canse  on  account  of  the  absence  from  Sheridan  county  of 
one  C.  A.  Gamble,  who  is  now  at  some  place  in  Iowa,  and 
whose  testimony  is  material  to  this  defendant's  defense  in 
the  above  case : 

"Affiant  further  swears  that  at  the  time  the  work  was 
done,  which  is  mentioned  in  plaintiff's  petition  and  bill  of 
particulars,  said  Gamble  kept  the  time-book,  said  time- 
book  being  still  in  the  possession  of  said  Gramble,  and  that 
said  book  contains  information  concerning  the  subject- 
matter  of  plaintiff's  cause  of  action  which  this  defendant 
can  procure  at  no  other  place. 

"Affiant  further  says  that  said  Gtimble  knows,  and, 
when  his  evidence  can  be  procured,  he  will  swear,  that  tlie 
plaintiff  did  not  work  for  the  firm  of  Collins  &  Rowland, 
and  that  the  work  he  did  for  one  C.  C.  Collins,  which  affi- 
ant presumes  was  charged  against  the  firm  of  Collins  & 
Rowland,  was  contracted  for  by  said  plaintiff  with  said 
C  C.  Collins  at  the  rate  of  $3  per  day  instead  of  $4  per 
day  as  charged  by  plaintiff. 

"Affiant  further  says  that  he  has  used  due  diligence  in 
trying  to  discover  the  whereabouts  of  said  Gamble ;  that 
he  has  made  inquiry  from  said  Gamble's  friends  and  ac- 
quaintances, and  but  a  few  days  ago  heard  he  was  in  Iowa. 

"Affiant  further  says  that  he  has  good  re&son  to  believe 
and  does  believe  that  he  can  find  said  Gamble  and  procure 
his  deposition  and  the  time-book  above  mentioned  within 
the  time  between  this  date  and  October  1,  1887. 

"Affiant  further  says  that  this  affidavit  is  not  made  for 
the  purpose  of  delay,  but  that  substantial  justice  may  be 
done  this  defendant." 
32 
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The  action  being  for  a  demand  within  the  ordinary  juris- 
diction of  a  justice  of  the  peace,  the  provisions  of  the 
Code  governing  that  court  must  be  applied  in  this  case. 
The  application  not  having  been  made  upon  the  return 
day,  and  being  for  a  longer  period  than  thirty  days,  it  was 
made  under  sec.  961  of  the  Civil  Code,  which  is  as  fol- 
lows: 

'^An  adjournment  may  be  had  either  at  the  return  day, 
or  at  any  subsequent  time  to  which  the  cause  may  stand 
adjourned,  on  the  application  of  either  party,  for  a  period 
longer  than  thirty  days,  but  not  to  exceed  ninety  days 
from  the  time  of  the  return  of  the  summons,  upon  com- 
pliance with  the  provisions  of  the  preceding  section,  and 
upon  proof  by  oath  of  the  party,  or  otherwise,  to  the  sat- 
isfaction of  the  justice,  that  such  party  cannot  be  ready 
for  trial  before  the  time  to  which  he  desires  an  adjourn- 
ment for  want  of  material  evidence,  describing  it,  that  the 
delay  has  not  been  made  necessary  by  any  act  or  negligence 
on  his  part  since  the  action  was  commenced,  and  that  he 
expects  to  procure  the  evidence  at  the  time  stated  by  him." 

By  this  section  it  is  required  that  before  the  party  can 
demand  an  adjournment  for  more  than  thirty  days  from 
the  return  day,  he  must  prove  by  his  own  oath,  or  other- 
wise, to  the  satisfaction  of  the  justice,  that  he  cannot  be 
ready  for  trial  before  the  time  to  which  he  desires  the  ad- 
journment, for  want  of  material  evidence,  which  must  be 
described,  and  that  the  delay  has  not  been  made  necessary 
by  any  act  or  negligence  on  his  part,  and  that  he  expects 
to  procure  the  evidence  at  the  time  stated  by  him.  By 
reference  to  the  motion  for  continuance  it  will  be  observed 
that  the  witness  Gamble  referred  to  kept  the  time-book, 
and  that  the  time-book  was  in  his  possession,  and  that  ''it 
contained  information  concerning  the  subject-matter  of 
plaintiff's  cause  of  action."  What  the  information  was 
the  motion  did  not  divulge.  The  fact  that  the  contract 
was  that  plaintiff  should  be  paid  at  the  rate  of  $3  per  day 
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instead  of  $4,  if  made  with  C.  C.  Collins,  was  not  a  ma- 
terial inquiry  in  the  case  then  to  be  tried;  and  the  only 
averment  contained  in  the  motion  which  could  be  consid- 
ered material  was  that  Gamble  would  swear  that  the 
plaintiff  did  not  work  for  the  firm  of  Collins  &  Rowland. 
There  is  no  suggestion  on  the  {>art  of  the  afiSant  that  the 
£icts  stated  were  believed  by  him  to  be  true^  nor  that  he 
could  not  procure  the  evidence  by  calling  some  other  wit- 
ness. Again,  the  fact  that  the  witness  was  somewhere  in 
Iowa  was  not  sufBcient  to  justify  the  belief  on  the  part  of 
the  court  that  his  testimony  could  be  obtained,  even  though 
an  adjournment  were  had.  [Newman  v.  The  State,  22 
Neb.,  365.) 

The  next  contention  is  that  the  county  court  erred  in  re- 
ceiving evidence  to  contradict  the  averments  of  the  affidavit 
filed  in  support  of  the  motion  for  a  continuance.  Upon 
that  subject  the  docket  of  the  county  juJgc  is  as  follows: 

'^  Motion  overruled,  as  not  appearing  sufficient  to  the 
court,  after  examination  a  settlement  made  between  plaint- 
iff and  defendant  and  signed  by  H.  D.  Rowland.'^ 

It  is  quite  doubtful  if  this  record  will  sustain  the  conten- 
tion of  plaintiff  in  error,  in  point  of  fact,  for  we  are  informed 
by  the  entry  that  the  court  considered  the  affidavit  of  itself 
insufficient  to  justify  it  in  adjourning  the  case.  It  does 
not  appear,  that  any  evidence  was  offered  on  the  part  of 
defendant  in  error  for  the  purpose  of  contradicting  the 
averments  in  the  motion  for  a  continuance;  and  no  evi- 
dence is  presented  to  this  court,  nor  was  any  submitted  to 
the  district  court  so  far  as  this  record  shows,  which  it  is 
claimed  the  county  judge  considered  as  contradicting  the 
averments  of  the  motion.  Just  what  the  recital  contained 
in  the  transcript  means  is  somewhat  difficult  to  say,  but  we 
think  it  does  not  clearly  appear  that  any  evidence  was  offered 
and  considered  by  the  court  for  the  purpose  of  contradict- 
ing the  averments  of  the  affidavit.  Without  further  evi- 
dence than  is  shown  by  the  docket  entry  we  cannot  say 
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that  the  district  court  erred  in  passing  upon  this  part  of 
the  case. 

The  transcript  of  the  county  judge  shows  that  "defend- 
ant objects  to  the  introduction  of  any  testimony ,  for  the 
reason  that  service  and  return  does  not  show  service  of  the 
firnx  of  Collins  &  Rowland."  This  objection  was  overruled 
and  the  ruling  is  now  assigned  for  error. 

The  action  was  not  instituted  against  the  firm  of  Col- 
lins <&  Rowland^  a  partnership,  but  against  the  individual 
members  of  the  firm.  There  was  no  effort  made  to  get  ser- 
vice upon  the  partnership,  but  upon  the  individual  mem- 
bers. As  to  Collins,  the  effort,  whatever  it  may  have  been, 
was  fruitless^  and  no  jurisdiction  was  obtained  over  him. 
As  to  Rowland,  the  service  was  made  and  the  appearance 
by  him  was  general.  The  court  therefore  had  jurisdiction 
over  him  and  was  authorized  to  hear  evidence  as  against 
him.  In  this  action  of  the  court  there  was  no  error.  The 
county  court  had  no  jurisdiction  over  Collins,  and  there- 
fore the  judgment  rendered  against  him  was  a  nullity- 
But  of  that  Rowland  cannot  now  complain.  The  judg- 
ment of  the  district  court  affirming  the  judgment  of  the 
county  court  as  far  as  Rowland  was  concerned  was  correct^ 
and  is  affirmed. 

Judgment  affirmed. 


The  other  Judges  oonour. 
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State  of  Nebraska,  ex  rel.  Garrett  Stevens,  v.  27  mi 

tVASHINGTON   I.    CaBSON.  — ^,i 

ftg    424| 
[FiLKD  OOTOBEB  4,   1889.] 

1.  Attachment:  Exemption.    Where  the  property  of  a  debtor  who 

is  the  head  of  a  family  ia  levied  upon  by  the  sheriff  by  authority 
of  an  order  of  attachment  and  advertised  to  be  sold  to  satisfy  the 
judgment  obtained  in  the  attachment  proceedings,  snch  judgment 
and  order  of  sale  will  not  deprive  him  of  the  right  to  claim  the 
property  as  exempt  from  execution,  under  the  provisions  of  sees. 
521  and  5'22  of  the  Civil  Code. 

2.  Bxemption:  Transfeb  of  Pbopebty  Not  a  Waiveb.    The 

fact  that  relator,  who  was  the  head  of  a  family,  transferred  the 
property  to  his  wife,  who  instituted  an  action  of  replevin  against 
the  officer  making  the  levy,  but  was  unsuccessful  in  her  suit — 
the  property  being  held  to  be  that  of  her  husband — will  not 
deprive  the  debtor  of  the  benefit  of  the  exemption  laws,  even 
though  he  may  have  testified  upon  the  trial  that  the  property 
belonged  to  his  wife  and  that  he  had  no  interest  in  it. 

Ohiginal  application  for  mandamus. 

J,  P.  Mauky  and  F.  B,  Donisthorpt,  for  relator. 

W.  V.  Fifield,  J.  D.  Oarson,  and  W.  G.  Sloan,  for  re- 
spondent. 

Reese,  Ch.  J. 

This  is  an  application  to  this  court,  in  the  exercise  of 
its  original  jurisdiction,  for  a  peremptory  writ  of  manda- 
mus to  respondent,  who  is  the  sheriff  of  Fillmore  county, 
requiring  him  to  appraise  certain  personal  property  which 
has  been  levied  upon  by  him  as  the  property  of  relator, 
in  order  that  $500  worth  of  said  property  may  be  set  off 
to  relator  as  exempt  in  lieu  of  a  homestead,  it  being  al- 
leged that  he  has  neither  lands,  town  lots,  nor  houses  sub- 
ject to  exemption. 
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It  is  allied  that  eertain  judgments  have  been  rendered 
against  relator,  and  that,  after  the  levy,  he  had  filed  an  in- 
ventory in  the  court  where  the  judgment  was  rendered  and 
re«[uested  the  appraisjemrnt  of  the  property ;  but  that  re- 
j?pondent  had  refused  to  comply  with  the  request,  and  was 
proceeding  to  sell  the  property  to  satisfy  the  judgment  re- 
ferred to. 

By  the  aus^wer  of  respondent  it  is  admitted  that  he  is 
the  sherilf  of  Fillmoi^  county,  and  that  the  relator  is  the 
head  of  a  familyj  a  resident  of  this  state,  and  that  he  has 
neither  landsa,  town  lots,  nor  houses  subject  to  exemption 
under  the  laws  of  thii^  state;  but  it  is  alleged  that  the  suits, 
when  originally  instituted  against  relator  for  the  purpose 
of  procuring  judj^rneiit,  were  accompanied  by  orders  of 
attaehtiient  which  liad  Ixicn  levied  upon  the  property,  and 
that  subswjueut  to  such  levy  the  causes  were  heard  in  court, 
at  which  relator  appearfnl,  and  that  he  made  no  objection 
to  the  levy  upon  the  pn)]jrrty,  by  an  effort  to  discharge  the 
attachment  or  otherwise;  that  he  consented  to  judgment 
being  rendered  against  him,  and  that  he  is  now  estopped  to 
insist  upon  the  exemption. 

This  etMitention  is  basetl  principally  upon  the  cases  of 
Sfak,  csr  re/-,  v.  Sanford,  12  Neb.,  426,  and  StaJtej  ex  rel.,  r. 
Kntmpniij  13  Id,,  321 ;  but  as  the  question  here  presented 
was  pretty  thoroughly  examined  and  discussed  in  Ham- 
ilton  i\  Fkmhigj  26  Id.,  240,  recently  decided  by  this 
raurt,  in  wliich  the  rulings  in  the  two  former  cases  were 
t>ubs;tantialiy  oveiTuIcdj  it  is  not  deemed  necessary  to  redis- 
CU98  the  question  here,  except  so  far  as  to  say  that,  as  w^e 
understand  sec.  o22  of  the  Civil  Code,  it  is  provided  that 
the  person  entitlctl  to  tliu  exemption  may  avail  himself  of 
tlic  benefits  of  sec.  521^  by  filing  an  inventory,  "  under  oath, 
in  tfie  court  where  the  judgment  was  obtained,  or  with  the 
ofiicvr  holding  the  e:ie*}ution,  of  the  whole  of  the  personal 
prujierty  owneil  by  him  or  them  at  any  time  before  the  sale 
of  thr  jifoperf^j^^  and  by  so  doing  it  becomes  the  duty  of 
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the  officer  to  call  the  appraisers  and  set  off  to  the  party 
entitled  thereto  the  property  which  is  found  to  be  exempt. 
It  is  further  alleged  in  the  answer  that  subsequent  to  the 
levy  upon  the  property  by  respondent^  Jessie  A.  Stevens, 
the  wife  of  relator,  instituted  an  action  in  replevin  in  the 
district  court  of  Fillmore  county,  and  against  the  respond- 
ent, for  the  possession  of  the  goods,  she  claiming  to  be  the 
owner  thereof  by  virtue  of  a  bill  of  sale  executed  from  the 
relator,  her  husband,  to  her,  prior  to  that  time;  that  the 
order  of  replevin  was  placed  in  the  hands  of  the  coroner 
of  the  county  for  service,  and  that,  in  accordance  with  the 
direction  therein,  he  levied  upon  and  took  the  property  from 
the  possession  of  respondent,  causing  the  same  to  be  appraised, 
as  required  in  replevin  cases;  but  that  the  plaintiff  in  the 
action  failing  to  give  the  undertaking  required  by  law,  the 
property  was  returned  to  respondent,  and  the  action  pro- 
ceeded as  one  for  damages  under  the  provision  of  sec.  19.'> 
of  the  Code. 

That  the  suit  instituted  by  Mrs.  Stevens  had  proceeded 
to  trial  in  the  district  court  to  a  jury,  when  a  verdict  was 
returned  and  judgment  rendered  in  favor  of  respondent, 
the  defendant  in  the  action,  and  that  a  supersedeas  bond 
had  been  filed  by  Mrs.  Stevens,  and  the  cause  taken  by 
proceedings  in  error  to  the  supreme  court;  that  upon  the 
trial  of  that  case  relator  was  called  as  a  witness  and  testi- 
fied that  he  had  no  interest  whatever  in  the  property ;  that 
it  all  belonged  to  Mrs.  Stevens,  tiie  plaintiff  in  that  action. 
It  is  therefore  now  insisted  that,  having  transferred  the 
property  to  his  wife,  whether  fraudulently  or  otherwise, 
and  declared  that  he  had  no  interest  in  it,  and  said  action 
being  still  pending,  the  title  to  the  property  being  virtually 
undecided,  he  is  now  estopped  to  claim  the  property  as  ex- 
empt to  him,  and  insist  upon  the  appraisement  thereof. 

In  support  of  this  contention  a  number  of  cases  have 
been  cited  in  the  brief  of  respondent,  all  of  which  we 
have  examined,  but  fail  to  find  that  they  are  in  point.    In 
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Pennsylvania  it  has  been  held  that  a  debtor  who  conceals 
his  property  or  otherwise  attempts  to  delay  or  prevent  the 
execution  of  the  writ,  forfeits  the  benefit  of  the  exemption 
laws  (Strousc  v.  Becker,  38  Pa.  St.,  190);  but  it  is  said  in 
Freeman  on  Executions,  sec.  214a,  that  the  "rule  does  not 
seem  to  have  had  its  foundation  in  any  provision  of  the 
statutes  of  that  state.  It  resulted  from  the  belief  of  the 
judges  that  these  statutes  were  designed  for  the  exclusive 
l>enefit  of  honest  debtors, —  for  those  only  who  would  not 
seek  to  avoid  the  operation  of  the  writs  directed  against 
them.  If,  however,  we  concede  that  the  dishonest  are  not 
Avorthy  of  the  benefits  of  the  exemption  laws,  it  still  seems 
that  we  should  not,  as  judges,  enforce  our  peculiar  ideas 
until  they  had  met  the  express  approval  of  the  j^islature. 
Judges  ought  not  to  pronounce  sentence  where  the  law  has 
provided  no  penalty.  Besides,  it  must  be  remembered  that 
one  of  the  chief  objects  of  these  laws  is  to  protect  and  pro- 
vide for  the  debtor's  family,  and  that  this  object  would  be 
jmrtially  subverted  by  making  the  benefit  of  the  law  de- 
pend upon  the  character  of  the  debtor.  Hence  the  position 
taken  by  the  courts  of  Pennsylvania  has  been  vigorously, 
and  we  think  successfully,  assailed,  as  will  appear  from 
the  following  quotation  extracted  from  an  opinion  of  the 
highest  court  in  Mississippi  {iloseley  r.  Anderson^  4  Miss., 
49):  'This  exemption  is  granted  without  any  reference  to 
tlie  merit  or  demerit  of  the  debtor.  It  is  founded  upon 
a  policy  that  has  no  relation  to  the  character  or  conduct 
of  tlie  parties  claiming  the  benefit  of  it.  It  is  the  interest 
of  the  state  that  no  citizen  should  be  stripped  of  the  im- 
plements necessaiy  to  enable  him  to  carry  on  his  usual 
employment,  and  that  families  should  not  be  made  paupers 
or  beggars,  or  deprived  of  shelter  and  reasonable  comforts 
in  consequence  of  the  follies,  the  vices,  or  the  crimes  of 
their  head.  *  *  *  The  statute  makes  no  such  excep- 
tions and  it  is  not  for  the  court  to  engraft  them  upon  it* " 
The  author  in  the  work,  before  us,  in  further  discussion 
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of  the  subject,  says :  "The  debtor's  claim  for  exemption 
(aniiot  be  successfully  resisted  on  the  ground  that  he  has 
committed  {leijury  in  swearing  to  a  false  schedule,  or  has 
made  a  fraudulent  mortgage  and  has  property  in  another 
county  which  has  not  been  levied  upon,  or  has  other  prop- 
erty which  he  fraudulently  conceals  for  the  purpose  of 
hindering,  delaying,  and  defrauding  his  creditors.  Nor 
does  an  attempt  by  the  debtor  to  prevent  a  levy  by  dis- 
claiming all  interest  in  the  property  and  falsely  represent- 
ing it  to  belong  to  a  third  person  forfeit  or  estop  him 
from  enforcing  his  exemption  rights.  The  reason  for  this 
rule  has  been  thus  stated.  The  conduct  and  statements  of 
a  party  never  operate  as  an  estoppel  in  favor  of  another 
party,  where  the  latter  is  not  influenced  thereby  in  his 
subsequent  action,  and  to  his  prejudice.  The  fact  that 
iTspondent  disclaimed  any  ownership  in  the  pro|>crty  him- 
tiielf  at  the  time  of  the  levy  had  no  influence  whatever  on 
the  officer  who  made  it,  for  he  made  it  notwithstanding 
the  disclaimer,  and  afterwards  sold  the  property.  The 
failure  of  respondent  to  interpose  his  claim  of  exemption 
as  to  such  property  at  the  time  of  the  levy  could  not  work 
an  estoppel  against  his  making  the  claim  subsequently,  for 
it  is  neither  found  nor  shown  that  the  officer  did  or  omit- 
ted to  do  anything  by  reason  of  such  act  of  omission  of 
respondent,  or  that  the  plaintifi*  in  the  execution  was  in 
any  way  prejudiced  thereby.  If  a  debtor  conveys  his  prop- 
erty to  delay  or  defraud  creditors,  he  cannot  sustain  an 
action  for  it  as  exempt,  because  he  has  parted  with  the  title 
and  cannot  urge  his  own  fraudulent  design  for  the  purpose 
of  defeating  his  deed.  If,  however,  the  conveyance  should 
be  vacated  for  fraud,  the  exemption  right  would  revive." 

It  appears  from  the  answer  that  notwithstanding  the 
relator  had  conveyed  the  property  in  question  to  his  wife, 
and  she  brought  an  action  against  the  sherifi^  for  the  con- 
version thereof,  yet  it  was  found  upon  the  trial  that  the 
property  in  question  did  not  belong  to  her,  and  the  judg- 
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ment  was  in  favor  of  respondent.  Whether  this  was  ui)oii 
the  ground  that  the  transfers  by  relator  were  fraudulent  or 
without  con.«tideratiau,  or  for  some  other  reason,  is  not 
clearly  made  to  appear.  However,  it  does  appear  that  the 
verdict  of  the  jury  and  the  judgment  of  the  court  were  that 
rehitor's  wife  was  not  the  owner  of  the  property.  If  this 
bt!  true,  tlien  the  pro|K*rty  l^elonged  to  him,  and  he  is  en- 
titles! to  his  exeuiption.  It  is  quite  probable  also  that  the 
fact  of  the  conveyance  to  the  wife  would  not  divest  the 
pro|>erty  of  its  exempt  character,  she  being  a  member  of 
the  family,  for  whose  benefit  the  exemption  is  declared  by 
law-  It  is  a  well  estal)nshed  and  settled  doctrine  of  the 
t^ourtSj  not  only  of  this  state  but  of  all  others  so  far  as  we 
are  advised,  that  exeniptiou  laws  should  be  liberally  con- 
iCi  Htrued  in  favor  of  the  debtor,  the  purpose  being  to  pre- 

vent tlie  wresting  from  him  of  the  property  which  is  set 
apart  and  used  exclusively  for  the  benefit  of  the  family 
which    in  dependent  upon    liim.     This  being  the  case,  it 

I  would  seem  to  make  no  tlifference  as  to  the  residt  of  the 
K  action  instituted  a^iinst  resijondent  by  the  wife  of  relator. 

II  Huppim'  we  it<^sume  that  in  another  trial  it  might  be  shown 
]]  that  the  bill  of  sale  from  the  husband  to  the  wife  wa.*^ 

vuli<l,  and  that  the  levy  on  the  jMirt  of  the  officer  was 
wrongful,  her  measnre  of  damages  would  be  the  value  of 
the  projx^ity  which  he  had  sold.  He  would  only  be  liable, 
therefore,  for  the  sur|>lns  nf  the  property  after  setting  oft* 
to  relator  the  pro]>erty  claimed  by  him  as  exempt.  For 
the  property  return  til  she  tniuld  not  recover.  Or,  suppose 
that  it  should  be  ascerttiincMl  upon  such  trial — as  it  has  in 
the  pi-evious  one — that  the  cx)nveyance  made  by  the  hus- 
band to  the  wife  did  not  transfer  to  her  the  title  to  the 
property,  and  that  the  title  remained  vested  in  him.  In  that 
ea^e  he  would  ^till  Ijo  entitled  to  exemption,  and  the  sale 
of  the  profKTty  by  respondent,  after  the  filing  of  the  in- 
ventory which  IS  allege*!  in  have  been  filed  by  him,  would 
be  wrongful  and  he  wuiild    lie  liable  therefor.     So  in  any 
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View  of  the  case  which  we  may  take,  we  think  the  pur- 
poee  of  the  statute  would  be  subserved  by  a  compliance  on 
the  part  of  defendant  with  the  demand  of  relator. 
The  writ  will  therefore  be  allowed. 

Weit  allowed. 

The  other  Judges  concur. 


Nebraska  Loan  and  Trust  Company,  APPErj:.ANT, 
V.  W.  F.  Nine  et  al.,  appellees. 

[Fir.KD  OCTOBKB  4, 1889.] 

Corporations:  Tbadb  Name:  Infbingbmbnt.  In  the  year  1882 
plaintiff  organized  a  busioeas  of  loaning  money,  bnying  and 
selling  real  estate  mortgages,  city  and  connty  and  other  mnni- 
eipal  evidenoee  of  debt,  at  the  city  of  Hastings,  Nebraska,  and 
took  as  its  corporate  name  "The  Nebraska  Loan  and  Trust 
Oompany,'*  its  place  of  business  being  in  Hastings.  In  carry- 
ing on  its  business  it  largely  increased  its  capital  and  extended 
the  sphere  of  its  operations  until  it  transacted  business  in  a 
number  of  counties  of  the  state.  Subsequent  to  that  time,  and 
in  the  year  1886,  defendants  were  proposing  to  organize  a  loan 
and  trust  company  in  the  city  of  Lincoln  with  the  corporate 
name  of  *'  Nebraska  Loan  and  Trust  Company."  In  an  action 
in  equity  by  the  Hastings  company  to  enjoin  the  members  of 
the  Lincoln  company  from  taking  the  corporate  name  referred 
to,  it  was  heldy  that  the  law  governing  trade- marks  upon  manu- 
factured goods  did  not  apply,  and  that  plaintiff  could  take  no 
property  in  the  name  of  the  state  to  the  exclusion  of  the  de- 
fendant. The  proof  failing  to  show  a  conflict  of  interest,  or  that 
the  business  transacted  by  the  defendants  would  materially  in- 
terfere with  the  business  of  the  plaintiff,  an  injunction  was 
refused. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Field,  J. 
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Angus  McDonald,  J,  M.  Ragan,  and  Lamb,  Ricketts  & 
Wilson,  for  appellant: 

Ap{>ellant  had  a  right  to  adopt  its  present  corporate  name 
nnd  to  be  protected  in  its  exclusive  use  even  though  a  part 
thereof  consisted  of  the  geographical  word  "Nebraska." 
(Xewby  V.  R.  Co.,  Deady  [U.  S.  C.  C],  609.)  Regarding 
the  name  simply  as  a  trade-mark,  appellant  has  this  right. 
(Niwman  v,  Alvord,  59  N.  Y.,  189;  Congress,  etc..  Spring 
Co.  V.  High  Rock  Congress  Spring  Co.,  45  Id.,  291 ;  Hier  v. 
Abrahams,  82  Id.,  519;  McLean  v.  Fleming,  96  U.  S.,  245 
Southern  While  Lead  Co.  v.  Cary,  25  Fed.  Rep.,  125 
Fleischmann  v.  Schuckmann,  62  How.  Pr.  [N.  Y.],  92 
Pierce  v.  Guittard,  8  Pac.  Rep.,  645.)  The  geographical 
element  in  the  name  is  descriptive  neither  of  the  kind  of 
business  nor  of  the  place  of  its  transaction,  and  the  compo- 
nent words  are  not  of  such  a  nature  nor  so  combined  as  to  be 
common  property.  [M^ Andrew  v.  Basseit,  10  Jur.  [N.  S.], 
550.)  Courts  of  equity  interfere  in  cases  of  this  kind,  not 
on  the  ground  of  the  exclusive  right  to  the  use  of  trade- 
marks, but  on  that  of  fraud.  {Newman  v.  Alvord,  and 
Fleischm>ann  v.  Schuckmann,  supra;  Dunbar  v.  Glenn,  42 
Wis.,  118;  Brooklyn  White  Lead  Co.  v.  Masury,  25  Barb., 
416;  Anheuser-Bxisch  Asshi  v.  Piza,  24  Fed.  Rep.,  149; 
Matsellv.  Flanagan,  2  Abb.  Pr.  [N.  S.],  459;  Southern 
White  Lead  Co.  v.  Caiy,  25  Fed.  Rep.,  125.)  Attorney 
Houston,  as  employee  of  appellant,  is  properly  joined  in  an 
action  to  restrain  the  infringement.  (Maisell  v.  Flanagan, 
supra;  Rstes  v.Worthington,  30  Fed.  Rep.,  465.) 

Houston  &  Baird,  for  appellees : 

In  the  cases  cited  by  appellant,  as  in  Brooklyn  White 
Lead  Co.  v.  Masury,  25  Barb.,  416,  and  Dunbar  v.  Glenn, 
42  Wis.,  118,  there  was  an  actual  sign  or  trade-mark  to 
deceive  the  public,  while  in  this  case  both  companies  ad- 
vertise their  business  and  there  is  no  attempt  at  deception. 
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A  name,  to  constitute  a  trade-mark,  must  be  original  or 
invented,  merely  a  fancy  one,  or  one  indicating  ownership 
or  manufacture.  {Stokes  v.  Langraff,  17  Barb.,  608;  Cor^ 
win  V.  jDoZy,  7  Bosw.  [N.  Y.],  222;  Singleton  v.  Boltov, 
3  Douglas  [Eng.  K.  B.],  293;  Burgess  v.  Burgess,  17 
Eng.  Law  &  Eq.,  257.)  No  one  has  a  right  to  appro- 
priate names  which  another  can  use  with  equal  truth  for 
the  same  purpose.  {Oanal  Co.  v.  Clarke  13  Wall.,  311.) 
Appellant  must  have  an  exclusive  right  to  the  trade-mark 
or  name  to  sustain  an  injunction.  (Newman  v.  Alvord,  51 
N.  Y.,  189.)  A  merely  descriptive  phrase,  like  the  one  in 
controversy,  is  not  a  trade-mark.  (2  High  on  Injunctions, 
ch.  18.)  There  can  be  no  property  in  a  geographical  name. 
{Canal  Co.  v.  Clark,  13  Wall.,  324.)  Defendant  Houston 
bad  no  interest  in  the  company  save  as  an  attorney,  and  is 
improperly  joined. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Lancas- 
ter county  by  the  plaintiff,  a  corporation  duly  incorporated 
under  the  laws  of  this  state  and  doing  business  in  the  city 
of  Hastings  as  the  "Nebraska  Loan  and  Trust  Company," 
against  the  defendants,  who  it  is  alleged  were  proceeding  to 
organize  a  company  for  the  transaction  of  business  similar 
to  that  transacted  by  plaintiff  and  to  be  known  by  the  same 
corporate  name.  It  was  alleged  in  the  petition  that  plaintiff 
was  incorporated  in  the  year  1882  under  the  name  of  the 
"Nebraska  Loan  and  Trust  Company,"  and  that  it  had 
continued  in  business  up  to  the  time  of  the  commencement 
of  the  action,  increasing  its  capital  until  it  amounted  to  the 
sum  of  $500,000,  all  of  which  was  paid  in,  and  its  business 
to  about  $1,000,000  annually;  that  its  business  was  that 
of  loaning  money  secured  by  first  mortgages,  dealing  in 
municipal  bonds,  etc.,  and  that  such  business  had  increased 
until,  at  the  time  .of  the  commencement  of  the  action,  it 
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had  extended  id  to  a  number  of  the  cx>iiDties  of  the  state, 
by  wliieh  ite  busiue^  had  l^econie  very  profitable,  and  its 
capiUd  stock  valuabk;  and  that  by  its  long  continuance  in 
business^  and  the  careful  and  pnitlent  manner  in  which  it 
had  tmn^acted  such  business  slb  was  entrusted  to  its  care, 
as  well  as  by  an  expensive  system  of  advertising,  it  had 
extended  its  business  as  stated,  and  had  built  up  a  commer- 
cial reputation  in  the  money  tenters  of  the  east,  as  well  as 
in  the  west,  which  was* of  great  value;  that  the  name, 
**  Nebraska  Loan  and  Trust  C<«npany,"  had  become  its 
trade  name,  by  which  its  respons^ibiiity  and  business  repu- 
tation was  known  by  its  customers  and  the  public,  and  by 
-  which  the  name  Jiad  become  of  great  importance  and  value 

♦•S«  to  it;  that  defendants,  well  knowing  these  facts,  with  the 

t^4  design  and  purpose  of  getting  the  l)enefit  of  plaintiff's  rep- 

T  utuiit^n,  were  fonuing   themselves  into  an  association  or 

j!  coiKirtut-rship  an*l  had  commeneai  to  advertise  to  do  the 

^  businc3ss  of  negotiating  loans  secure<l  by  mortgages,  buy- 

<^*  ing  and  selling  city,  county,  and  f^ther  municipal  bonds 

and  evidences  of  debt,  and  had  assumed  the  same  corpo- 
mte  name  of  plain tifl',  to- wit,  *' Nebraska  Loan  and  Trust 
Company/'  and  that  tliey  were  seeking  to  carry  on  said 
business  under  that  name  and  no  other;  that  while  their 
jvrindijal  place  of  business  was  in  the  city  of  Lincoln,  yet 
they  were  attempting  to  curry  on  and  were  advertising 
to  do  said  business  under  said  name  in  the  same  territory 
<Kx?npied  by  plaintiff";  thereby  defendants  were  wrongfully 
using  the  trade  name  of  plain titf,  to  the  great  injury  and 
damage  of  plaintitf',  and  tie  fraud  ing  and  injuring  those  of 
piaiutiff^'s  euHtomers  wljo  niigijt,  by  the  fraudulent  repre- 
sentations of  defendants,  beinduijetl  to  give  their  patronage 
and  business  to  them  ;  tliat  defendants  had  no  capital  nor 
cre^lit,  were  without  experience  in  the  business  referred  to, 
and  were  wliolly  dependent  upon  the  credit  and  reputation 
of  plaintiff  for  their  ability  to  build  up  a  business  and  rep- 
utation, and,  by  drawing  irotn  |)laintitf' B  business,  secure  to 
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themselves  a  share  of  its  profits  and  emoluments.  An  in- 
junction was  prayed  for,  together  with  a  demand  for 
general  relief.  A  temporary  injunction  was  allowed.  De- 
fendant Houston  answered  denying  any  interest  in  the 
alleged  new  corporation,  and  alleging  that  his  only  con  nee- 
Avith  the  other  defendants  was,  that  he  had  been  consulted 
by  them  as  an  attorney  and  had  given  such  advice  as  was 
needed  by  them  from  time  to  time,  and  had  been  requested 
to  act  as  l^al  adviser  of  the  new  corporation,  or  company. 
Nine  and  Austin  answered  by  a  general  denial. 

A  trial  was  had  to  the  district  court,  which  resulted  in  a 
dissolution  of  the  temporary  injunction  and  a  general  find- 
ing and  decree  in  favor  of  defendant.  From  this  decree 
plaintiff  appeals. 

The  evidence  introduced  upon  the  trial,  in  so  far  as  it 
explained  the  purposes  of  the  organization  of  plaintiff  and 
the  extent  to  which  its  business  has  been  carried,  the  amount 
thereof  transacted  by  it,  and  the  capital  invested,  fully 
sustained  the  allegations  of  the  petition;  while  that  with 
reference  to  the  business  capacity  and  capital  of  defendants 
leaves  some  doubt  in  the  mind  as  to  their  real  purpose  in  the 
organization  of  the  company  or  corporation  by  them.  But, 
as  we  understand  the  case  before  us,  there  is  but  oiie  question 
involved,  and  that  is,  whether  or  not  the  name  assumed  by 
plaintiff,  to-wit,  "Nebraska  Loan  and  Trust  Company,'* 
is  one  which  they  can  appropriate  to  themselves  to  the  ex- 
clusion of  all  other  persons  within  the  state  and  thereby 
render  it  unlawful  for  such  .person  to  enter  into  any  busi- 
ness engagements  of  the  kind  under  that  name. 

The  words  "loan  and  trust"  are  simply  indicative  of 
the  character  of  the  business  which  they  propose  to  carry 
on,  and  so  far  as  they  are  concerned  there  can  be  no  question 
but  that  there  can  be  no  special  property  or  right  in  them. 
So  the  real  and  only  question  involved  is,  whether  or  not  a 
loan  and  trust  company  organized  in  any  part  of  the  state 
can  appropriate  the  name  of  the  state  to  its  own  exclusive 
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Use,  biiikliiig  up  thereby  a  trade  name  which  will  be  pro- 
tected and  to  which  such  company  will  have  the  exclusive 
right,  the  woni  ''Xcbraska^'  being  a  geographical  name. 
We  are  of  the  opiniuii  tliat  such  cannot  be  done.  In  the 
dim^u^^ion  of  thi.s  qiiestiaii  we  are  not  unmindful  of  the 
injury  whieli  can  lie  Inflicted  upon  plaintiiF  or  the  harm 
which  might  be  done  to  the  public  by  a  new  corporation, 
without  tinaticial  means,  organizing  under  the  same  name. 
That  quesiiuti,  hovvcverj  is  not  before  us,  the  question  simply 
IS,  whether  or  not  the  name  assumed  by  plaintiff  can  be 
protwted  in  ei^uity  as  the  exclusive  property  of  plaintiff, 
and  defendants  enjoined  from  assuming  the  same  name  a 
bundled  mile?  distant.  The  right  of  property  in  trade- 
marks in  somv  t^i^es  is  not  to  be  questioned,  but  we  know 
of  no  case  which  goes  so  ikr  as  to  allow  a  company  of  per- 
sons to  jL-%sume  a  i-orpomtc  name  for  the  transaction  of  the 
busincj^s  which  cini  Ix*  tuul  is  transacted  in  all  parts  of  the 
state — one  as  well  m  another — and  appropriate  the  name 
of  the  state  to  the  exchiwiun  of  all  others  in  all  parts  thereof 
and  thu!^  .«wurc  a  property  right  therein. 

Suppose  a  Ivank  should  be  organized  in  the  state  as  "The 
State  Bank  of  Nebraska/'  and  as  such  should  extend  its 
buaine^'<  until  it  ba-ume  evor  so  strong  a  factor  in  the  finances 
of  (he  state,  yet  it  ixiuld  SL^roely  claim  the  right  to  thus  ap- 
propriate the  name  of  the  state  to  the  exclusion  of  all  other 
banks  therein.  As  a  general  rule  geographical  names  are 
not  the  sufjject  of  property  as  a  trade  name.  It  is  true 
there  are  exceptions,  among  which  is  Newby  v,  Oregon 
Cmiml  RaUroad  Compaiut,  Deady's  U.  8.  C.  C,  609.  In 
tlxat  case,  while  the  name  assumed  by  the  original  Or^on 
Central  Railroad  Company  contains  the  name  of  the  state, 
yet  by  the  addition  of  tlie  word  "Central"  the  location  of  the 
road  was  thereby  indftated  and  the  geographical  character  of 
the  name  was  avoided.  It  would  seem  also  that  the  argu- 
ment in  favor  of  the  riglit  would  apply  with  much  greater 
force  in  the  ca*e  of  a  ml  road  company  than  in  the  ordinary 
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oominercial  transactions  of  the  kind  referred  to  in  the 
plaintiff's  petition.  In  the  former  ease  it  might  be  pre- 
sumed that  the  lines  of  the  road  would  traverse  the  whole 
state,  and  that  they  would  necessarily  cross  each  other;  the 
cars  being  of  uniform  manufacture  and  color,  when  desig- 
nated with  the  same  initial  letters,  would  be  quite  difficult 
of  identification;  and  many  other  reasons  could  suggest 
themselves  to  the  mind  in  favor  of  applying  the  rule  stated. 
But  these  conditions  cannot  be  applied  to  the  case  at  bar. 
The  business  is  carried  on  mainly  by  correspondence,  and, 
as  we  have  said,  the  offices  are  near  one  hundred  miles 
distant  from  each  other — one  in  Hastings,  the  other  in 
Lincoln.  There  could  be  but  little,  if  any,  danger  of  con- 
fusion through  the  mails  by  the  wrong  delivery  of  mail 
matter.  The  letters  sent  out  by  either  party  would  desig- 
nate the  office  from  which  they  came.  Again,  it  cannot  be 
that  the  same  reason  for  the  rule  exists  in  cases  of  this  kind 
as  in  cases  of  trade-marks.  In  trade-mark  cases  there  is  a 
commodity  manufactured  or  in  some  way  prepared  for  the 
general  market.  In  such  cases  it  is  due  lK)th  to  the  public 
and  to  the  first  manufacturer  that,  if  he  furnish  a  su{)erior 
quality  of  goods  or  wares,  the  former  he  protected  from 
fraudulent  imitations,  the  latter  from  the  destruction  of  a 
trade  he  has  built  up  at  great  expense  and  labor,  and  by 
honesty  in  his  manufactures.  The  products  of  the  new 
enterprise  should  stand  upon  their  own  merits  in  their 
race  for  fcvor  in  the  markets  to  which  they  are  sent. 

In  Congress  and  Empire  Spring  Company  v.  High 
Rock  Spring  Company,  45  N.  Y.,  291,  an  injunction  was 
granted  against  the  defendant  from  bottling  and  placing 
upon  the  market  a  water  with  a  name*  similar  to  that  of 
the  water  bottled  and  sold  by  the  plaintiff.  The  plaintiff 
was  the  owner  of  what  was  denominated  the  "  Congress 
Spring''  property  in  Saratoga,  and  for  a  number  of  yem*s 
it  had  been  engaged  in  bottling  and  selling  "Congress 
Water.''  The  defendant  was  organized  as  "The  High 
33 
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Rock  Congress  Spring  Company"  and  was  engaged  in 
l)ottling  and  selling  *'High  Bock  Congress  Spring  Water/' 
and  so  labeling  its  products.     An  injunction  was  allowed 
for  the  reason  that  the  word  "  Congress,"  from  long  use  by 
the  i)laintiff,  became  its  legitimate  property  as  a   trade- 
mark and  as  indicating  the  origin  and  ownership  of  the 
water  flowing  from  the  Congress  spring.     Hier  v.  Abrct- 
hams,  82  Id.,  519,  was  to  restrain  the  defendant  from  the 
appropriation  of  a  trade- mark  upon  the  label  of  manufac- 
tured  cigars,  and  an  injunction  was  allowed.     Pierce  o. 
GuiUardy  8  Pac.  Rep.,  645,  was  to  restrain  an  infringement 
upon  a  trade-mark  used  for  manufactured  chocolate,  and 
the  same  principles  were  held  to  apply.     The  rule  applied 
to  the  above  cases  runs  through  the  line  of  cases  where  the 
manufactured  or  prepared  product  is  placed  upon  the  open 
market  in  competition  with  other  articles  of  the  same  char- 
acter or  kind.     But  we  think  it  does  not  apply  to  the  case 
at  bar.     In  this  case  a  different  principle  is  involved.    The 
damages,  if  any,  inflicted  upon  the  public  could  not  be  by 
the  devices  referred  to.     The  place  of  business  of  defend- 
ant being  so  remote  from  plaintiff  would  seem  to  preclude 
the  idea  of  such  damage  resulting  to  plaintiff,  considering 
the  character  of  the  business  in  which  the  parties  desire  to 
•engage.     The  nature  of  the  business  transacted   by  the 
<x)mpanies  is  such  that,  considering  the  distance  between 
their  principal  offices,  there  can  be  no  substantial  conflict 
of  interest.     Before  plaintiff  can  enjoin  defendants  this 
<x>nflict  would  have  to  be  shown,  and  that  the  establish- 
ment of  the  new  company  in  business  in  Lincoln  would 
be  to  practice  a  deception  upon  those  who  used  ordinary 
care  in  the  conduct 'of  their  business  transactions.  (Cox's 
Manual  of  Trade-mark  Cases,  numbers  618,  619,  236, 
237;  Canal  Co.  v.  Clarke,  13  Wall.,  311.) 
The  decree  of  the  district  court  is  affirmed. 


Decree  affirmed. 


The  other  Judges  concur. 
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C.  W.  Cressleb  v.  David  Rees. 

[Filed  Octoiibb  4, 1889.] 

t.  False  Bepresentations:  Replevin:  Eyidbkce.    In  an  ac- 
tion of  replevin  for  the  poesession  of  personal  property  which 
it  is  alleged  had  been  transferred  to  the  defendant  in  the  action 
in  exchange  for  real  estate  in  another  state,  and  with  which  the 
.  defendant  was  acquainted  and  plaintiff  not,  plaintiff's  want  of 

I  acquaintance  being  known  to  the  defendant,  it  was  hdd,  no  er- 

ror for  the  conrt  to  permit  the  plaintiff  in  the  action  to  testify 
'  that  the  defendant  represented  the  property  to  be  worth  the 

sum  of  $3,000  by  reason  of  its  quality  and  location,  when  at 
the  same  time  the  defendant  knew  it  was  not  worth  over  half 
that  snuL 

2>  Evidence.  In  such  case  it  was  not  error  for  the  conrt  to  permit 
the  plaintiff  in  the  action  to  testify  that  he  relied  npon  the 
statements  made  as  to  the  quality  and  value  of  the  real  estate, 
and  that  it  was  upon  such  reliance  that  the  trade  was  made. 

3.  .     While  the  plaintiff  in  the  action  was  upon  the  witness 

stand,  and  during  his  croos-examination,  he  was  asked  whether 
for  several  years  prior  to  the  time  of  this  trade  he  had  been  en- 
gaged in  the  business  of  buying  and  selling  real  estate  in  Iowa 
I  aod  Nebraska,  and  that  he  knew  the  character  and  value  of 

I  such  property.    An  objection  to  this  question  was  sustained. 

I  HMj  No  error,  it  being  conceded  that  the  witness  knew  noth- 

ing of  the  real  estate  in  question  or  of  the  values  of  real  estate 
in  the  immediate  neighborhood  thereof. 

4.  Instructions  given  and  refused,  examined  and  no  error  found. 

&  Syidence  examined,  and  hdd,  to  sustain  the  verdict. 

Error  to  the  district  court  for  Madison  county.     Tried 
below  before  Powers,  J. 

H.  G  Brome  {Burt  Mapes  with  him),  for  plaintiff  in 
error: 

A  misrepresentation  as  to  the  market  value  of  property 

19  not  actionable.  {Chrysler  v,  Canaday,  90  N.Y.,  272; 

.  Hartfnan  v.  Flaharty,  80  Ind.,  472 ;    King  v.  Milh,  10 

Allen   [Mass.],  548.)     Under  the  circumstances,  it  was 
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proper  on  cross-examination  to  show  plaintiff's  experienoe 
in  the  real  estate  business  and  his  knowledge  of  the  value 
of  lands.  (1  Wharton  on  Evidence  530 ;  Wilson  v.  Wagar, 
26  Mich.,  452.)  Restoration  of  the  seller  to  his  former 
position  is  necessary  to  rescission. 

Wigton  &  Whitham,  for  defendant  in  error : 

False  representations  of  value,  greatly  exaggerated,  are 
sufficient  to  rescind.  (Morgan  v.  DingeSy  23  Neb.,  271 ; 
Bank  V.  Yocum,  11  Id.,  328;  PM^/p^  v.  Jones,  12  Id., 
213;  Mohier  v.  Carder,  35  N.  W.  Rep.,  647;  2  Pomeroy 
Eq.  Jur.,  878.)  The  effect  of  these  representations  was 
material  and  properly  given  in  evidence.  {^Faulkner  v. 
Klamp,  16  Neb.,  177;  Berringer  v.  Beecher,  25  N.  W. 
Rep.,  491.)  Failing  to  obtain  a  marketable  title,  defend- 
ant in  error  may  have  the  contract  rescinded.  {Scadin  v. 
Sherwoody  34  N.  W.  Rep.,  555;  Judson  v.  WasSy  11  Johns. 
[N.  Y.],525;  CluUv.  RobisoUy  2  Id.,  595.)  As  to  third 
instruction  see  Faulkner  v.  Ktamp,  supra;  Fallon  v,  ElU- 
.sow,  3  Neb.,  74;  Bank  v.  Yocum^  11  Id.,  328. 

Reese,  Ch.  J. 

This  was  an  action  in  replevin,  instituted  in  the  district 
court  of  Madison  county,  for  the  possession  of  a  stock  of 
furniture  kept  in  a  store  in  the  city  of  Norfolk.  A  jury 
trial  was  had,  whicli  resulted  in  a  verdict  in  favor  of  de- 
fendant in  error  and  upon  which  a  judgment  was  rendered  ; 
for  the  reversal  of  which  plaintiff  brings  the  case  to  this 
court  by  proceedings  in  error. 

It  appears  that  defendant  in  error  was  the  owner  of  the 
stock  of  goods  referred  to  and  doing  business  in  the  city  of 
Norfolk,  and  that  he  made  a  trade  with  plaintiff  in  error 
i)y  which  the  stock  of  furniture  was  traded  for  real  estate 
in  Davis  county,  Iowa,  and  on  which  plaintiff  in  error 
had  paid  defendant  in  error  the  sum  of  about  $140. 
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Subsequent  to  this  trade  defendant  in  error  seems  to 
have  become  satisfied  that  plaintiiF  in  error  had  prac- 
tioed  a  fraud  upon  him  in  his  representations  as  to  the 
quality  of  the  land  in  Davis  county.  He  therefore  ten- 
dered back  the  money  and  claimed  to  rescind  the  contract, 
and  brought  this  action  for  the  possession  of  the  stock  of, 
furniture. 

The  errors  alleged  will  be  noticed  in  the  order  in  which 
they  are  presented.  Firsts  it  is  insisted  that  the  court 
erred  in  admitting  evidence  as  to  Cressler's  represenUition 
as  to  the  value  of  the  Davis  county  farm.  It  is  shown  by 
the  evidence  that  plaintiff  in  error  had  been  upon  the  land, 
had  seen  it  and  knew  what  it  was,  and  what  its  value  was. 
And  it  is  testified  by  defendant  in  error  that  plaintiff  in 
error  represented  to  him,  or  told  him,  that  it  was  worth 
$3,000.  It  is  claimed  by  plaintiff  in  error  in  his  evi- 
dence that  he  made  no  representations  as  to  the  value  of 
the  property  whatever.  It  also  appears  that  defendant  in 
error  had  not  seen  the  farm  and  knew  nothing  as  to  its 
quality.  This  part  of  the  conversation  though,  as  testified 
to  by  defendant  in  error,  is  not  to  our  mind  a  very  essen- 
tial element  in  the  case,  but  there  were  other  representations 
testified  to  by  him  which,  if  believed  by  the  jury,  would 
be  sufficient  to  avoid  the  contract. 

In  Morgan  v  Dinjes,  23  Neb.,  273,  it  is  said  by  Judge 
Maxwell,  in  writing  the  opinion:  "  Where  parties  stand 
on  an  equal  footing,  expressions  of  opinion  as  to  the  value 
of  certain  property  will  not  usually  be  considered  so  ma- 
terial that  misstatements  will  constitute  fraud.  But  where 
the  purchaser  resides  near  the  property  in  this  state  and  has 
full  knowledge  of  its  situation  and  approximate  value,  and 
the  owner  resides  in  anotlier  state  without  any  knowledge 
on  that  subject,  expressions  of  opinion  as  to  value  by  such 
purchaser  which  he  knows  to  be  much  l>eneath  the  true  value 
of  the  property,  and  statements  made  by  him  that  the  own- 
er's title  had  been  abrogated  by  reason  of  a  sale  of  the 
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property  for  taxes^  will  be  sufficient,  where  the  proi>erty 
was  purchased  for  a  grossly  inadequate  consideration,  to  set 
aside  the  deed.'' 

It  would  seem,  therefore,  to  follow  logically  that,  if 
plaintiflF  in  error  knew  of  the  quality  of  the  land  and  also 
knew  that  the  defendant  in  error  knew  nothing  of  it,  which 
is  shown  by  the  evidence,  a  representation  by  hira  that  the 
property  was  worth  very  much  more  than  he  knew  it 
to  be  at  the  time  the  representations  were  made  is  equally 
fraudulent.     The  court  did  err  in  this  ruling. 

Upon  the  trial  defendant  in  error  testified  in  sub- 
stance that  plaintiff  in  error  represented  to  him  that  the 
farm  referred  to  "  was  a  good  farm  of  ninety-four  acres, 
sixty  acres  of  it  under  cultivation,  all  of  it  under  fence ; 
the  rest  of  it  was  timber  and  pasture  land ;  a  good  house, 
insured  for  $600,  and  about  a  mile  from  the  nice  little 
town  of  Floris,  which  had  six  hundred  inhabitants,  and 
that  the  farm  was  worth  $3,000."  He  also  testified  that 
he  relied  upon  the  representations  made,  and  would  not 
have  made  the  exchange  had  it  not  been  for  them. 

The  depositions  of  other  witnesses  who  resided  near  the 
property  were  read  upon  the  trial,  showing  that  such  rep- 
resentations, if  made,  were  untrue.  It  is  now  insisted  that 
the  court  erred  in  permitting  defendant  in  error  to  testify 
that  the  representations  made  by  Cressler  induce .1  him  to 
make  the  trade;  that  this  was  testifying  to  a  conclusion 
which  it  was  the  province  of  the  jury  to  determine,  the 
witness  stating  the  facts.  We  cannot  agree  to  this  conclu- 
sion; it  was  entirely  competent  for  the  witness  to  state 
whether  he  believed  the  representation, alleged  to  have  been 
made,  and  whether  or  not  they  were  the  moving  cause  of 
the  transfer. 

During  the  cross-examination  of  defendant  in  error  he 
was  asked  whether  or  not  he  had  been  in  the  habit  of  trad- 
ing and  dealing  in  real  estate  in  Iowa  and  in  this  state. 
To  this  question  objection  was  made,  which  was  sustained. 
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The  ruling  of  the  court  upon  this  subject  is  now  assigned 
for  error.  It  seems  to  be  oonoeded  that  the  defendant  in 
error  knew  nothing  of  the  real  estate  in  question.  Neither 
did  he  know  anything  of  the  values  of  real  estate  in  the 
neighborhood  where  the  &rm  was  located.  The  fact  then^ 
if  true,  could  have  had  no  bearing  upon  the  case  at  bar. 
The  decision  of  the  court  in  excluding  the  offered  evidenci^ 
was  correct,  but  had  it  been  otherwise  there  could  have 
been  no  prejudice  to  plaintiff  in  error. 

In  connection  with  the  alleged  misrepresentation  of  the 
quality  of  the  land,  it  was  insisted  upon  the  trial  that  there 
was  a  misrepresentation  as  to  the  title,  two  of  the  grantors 
in  the  chain  of  title  having  been  infants  at  the  time  of  the 
execution  of  the  deed  by  them,  and  not  having  yet  attained 
their  majority.  Upon  the  request  of  defendant  in  error 
the  court  gave  to  the  jury  the  following  instruction,  num- 
bered 3:  "If  you  find  from  the  testimony  that,  in  order 
to  induce  the  plaintiff  to  make  the  sale  of  the  stock  of 
goods  replevied  in  this  action  with  other  property  for 
defendant's  real  estate  in  Iowa,  defendant  made  to  plaintiff 
misrepresentations  by  either  word,  act,  or  suppression  of 
material  facts,  known  to  defendant,  of  matters  affecting 
the  condition,  quality,  character,  value,  or  title  of  the  de- 
fendant's real  estate  in  Davis  county,  Iowa,  in  any  material 
respect  for  which  plaintiff  would  have  suffered  loss  had 
such  sale  been  completed  and  not  rescinded,  and  that 
plaintiff  relied  on  such  statements  and  representations  as 
true,  and  that  by  reason  of  said  misrepresentations  plaintiff 
was  induced  to  make  such  sale,  and  that  plaintiff,  soon  after 
the  discovery  of  such  misrepresentations,  rescinded  the  sale 
and  tendered  to  defendant  the  money  paid  by  defendant  on 
such  sale,  then  your  verdict  will  be  for  plaintiff." 

The  giving  of  this  instruction  was  excepted  to  by 
plaintiff  and  is  now  assigned  for  error.  Plaintiff  in  error 
had  furnished  to  defendant  in  error  an  abstract  of  the  title, 
showing  the  different  conveyances  from  the  government  of 
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tlie  United  States  down  to  plaintiff  in  error.  But  the  ab- 
f^traot  did  not  show  nor  was  the  defendant  in  error  informed 
of  any  disability  existing  at  the  time  of  the  conveyance  by 
any  of  the  grantors,  the  fact  of  the  disability  being  shown 
by  the  deposition  of  the  parties  themselves.  Taking  this 
instruction  as  a  whole  and  in  connection  with  his  other 
instructions,  which  were  given  by  the  court  upon  its  own 
motion,  we  think  there  was  no  error  in  giving  it. 

It  is  next  contended  that  the  verdict  of  the  jury  was 
not  sustained  by  sufficient  evidence.  The  evidence  upon 
that  part  of  the  case  which  refers  to  the  representations 
made  by  plaintiff  in  error  to  defendant  in  error  prior  to 
the  trade  was  conflicting;  defendant  testifying  to  the  rejv 
]%V  resentations  in  detail,  while  plaintiff  in  error  testified  that 

he  made  no  such  representations  at  all.     In  addition  to  the 
representations  hereinbefore  given  from  the  testimony  of 
defendant  in  error,  he  testified  that  plaintiff  in  error  stated 
-  to  him  that  the  farm  was  to  a  great  extent  bottom  land, 

I  and  that  it  never   overflowed;    while  it  was   shown    by 

1*^  other  witnesses  on  the  part  of  defendant  in  error  that  the 

li|  bottom  land  did  overflow  quite  frequently,  so  much  so  as 

\^  to  render  it  of  but  little  value  for  farming.     It  was  also 

shown  by  the  depositions  of  witnesses,  taken  in  Davis 
county,  Iowa,  that  the  land  was  of  much  less  value  than 
that  represented  by  plaintiff  in  error;  according  to  the  tes- 
timony of  defendant  in  error,  many  of  them  putting  it  at 
less  than  one-third.  This  question  of  fact  was  solely  for 
the  jury,  and  if  they  believed  the  testimony  of  defendant 
in  error,  and  disbelieved  that  of  plaintiff  in  error,  their  ver- 
dict could  not  have  been  otherwise  than  what  it  was. 

At  the  time  of  the  seizure  of  the  property  by  the  sher- 
iff, under  his  writ  of  replevin  in  this  case,  a  considerable 
portion  of  the  property  was  not  found  by  him,  and  was 
therefore  not  returned  to  defendant  in  error.  The  value 
of  this  property  was  found  by  the  jury  to  be  $797,  which 
was  in  accordance  with  the  evidence  in  the  case. 
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The  ninth  instruction  given  to  tiie  jury  by  the  court  on 
its  own  motion  was  as  follows : 

'^  If  you  find  from  the  evidence  that  the  plaintiff  at  the 
commencement  of  the  action  was  the  owner  of  the  prop- 
erty in  controversy  and  entitled  to  the  possession  of  the 
same,  you  will  award  him  such  damages  as  the  testimony 
has  shown  him  entitled  to^  if  any,  for  the  wrongful  deten- 
tion of  such  properly,  together  with  the  value  of  such 
portions  of  the  property  as  shown  by  the  testimony,  if 
any,  you  find  was  retained  by  defendant  and  not  deliv- 
ered to  the  plaintiff  under  the  writ  of  replevin  in  this 
case." 

The  giving  of  this  instruction  is  now  assigned  for  error. 
The  objection  is  based  upon  the  contention  that  defendant 
in  error  was  not  entitled  to  recover  at  all,  and  upon  the 
further  contention  that  defendant  in  error  already  had  ^464 
of  plaintiff's  money,  which  should  have  been  credited 
upon  the  amount  found  due  by  the  jury. 

Upon  this  part  of  the  case  the  evidence  shows  beyond 
question  the  tender  of  this  money  by  defendant  in  error  to 
plaintiff  in  error,  prior  to  the  commencement  of  the  ac- 
tion.    But  it  is  not  shown  that  tiie  tender  was  kept  good 
or  that  the  money  was  paid  into  court  for  him.     Had  it 
been  shown  that  the  tender  was  kept  good  and  that  the 
money  was  at  all  times  subject  to  his  command,  no  objec- 
tion could  have  been  made  to  the  judgment,  and  this  con- 
tention of  plaintiff  in  error  would  not  avail. 
Defendant  in  error  while  upon  the  witness  stand  was 
asked  what  he  did  with  the  money  which  he  tendered  to 
plaintiff  in  error;  his  answer  was  that  he  put  it  in  his 
/>ocfeet,  and  for  aught  that  appears  from  the  records  it  is 
tbGx^  yet,  and  hence  not  subject  to  the  control  of  plaintiff 
in   Gt^aroT. 

^ri>e  judgment  of  the  district  court  will  therefore  be  re- 
^'e-t"**^^cl^  unless  defendant  in  error  within  forty  days  from 
fflo    filing  of  this  opinion  remit  from  the  judgment  $464. 
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If  such  remittitur  is  filedthe  judgment  of  the  district  court 
will  be  affirmed. 


JUI>GM£NT  ACCORDINGLY. 


The  other  Judges  concur. 


27  esai 
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John  S.  Britton  et  al.  v.  James  I.  Boyer  et  al. 
[Filed  Octobeb  4,  1889.] 

1.  The  Evidence,  which  is  somewhat  coDflictingf  examined  and 

hddy  sufficieDt  to  sustain  the  finding  and  judgment  of  the  dis- 
trict coart. 

2.  Assignment  for  Creditors:  Pbxfkbence.    The  preference 

by  a  debtor  of  a  bona  fide  creditor  to  the  exclusion  of  other  cred- 
itors is  not  of  itself  necessarily  fraudulent. 

3.  .  The  question  as  to  the  validity  of  a  chattel  mortgage 

containing  a  reservation  of  the  surplus,  after  the  satisfaction  of 
the  debt  secured,  Jield,  not  to  be  in  the  case. 

Error  to  the  district  court  for  Red  Willow  county. 
Tried  below  before  Cochran,  J. 

R.  M.  Suavely y  for  plaintiff  in  error:  ^ 

The  garnishment  proceeding  was  the  only  method  of 
appropriating  the  surplus  value  of  the  goods  in  possession 
of  the  mortgagees.  (Bumham  r.  Doolittle,  14  Neb.,  214; 
Qi)'te  V.  Fensieinnakerj  14  O.  S.,  457);  and  it  enabled  testi- 
mony to  be  introduced  tending  to  show  fraud,  which  in  a 
mere  attachment  would  not  have  been  admissible.  Con- 
duct of  parties  may  be  shown,  to  establish  fraudulent  in- 
tent. (Wait,  Fraud.  Conv.,  pp.  8-10;  Waples  on  Attach- 
ment, 57,  58 ;  Weiller  v.  Schreiber,  63  How.  Pr.  [N.  Y.], 
481.)  Concealment  is  an  absconding  sufficient  to  justify 
attachment.  (Waples,  49,  50;  Ives  v.Curti^,2  Root  [Conn.], 
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133  ;  House  v.  HamilUmy  43  111.,  185;  Young  v.  Ndson, 
25  Id.,  565 ;  NuUer  v.  Oonnet,  3  B.  Mon.  [Ky.],  199 ;  Dunn 
V.  Sailer,  1  Duv.  [Kj.],  342;  Field  v.  Adreon,  7  Md.,  209; 
Fitzgerald^ 8  Case,  2  Caiues  [N.  Y.],  318;  Jewel  v.  Howe^ 
3  Watts  [Pa.],  144;  Boggs  v.  Bindskoff,  23  111.,  66.)  A 
rehervatioii  of  control,  etc.,  by  the  grantor  in  a  pretended 
conveyance,  renders  it  fraudulent.  (Pierson  on  Mtgs. 
of  Mdse.,  sees.  156,  161 ;  Wdaon  &  Wo7*m(iPs  ease,  God- 
bolt  [Eng.  K.  B.],  161 ;  Pasemore  v.  Eldridge,  12  S.  &  R. 
[Pa.],  198;  Lang  v.  Siockwell,  55  N.  H.,  561 ;  Sangeton  v. 
Gaithei',  3  Md.,  40 ;  Eigga  v.  Murray,  2  Johns.  Ch.,  565; 
Pierson  r.  Manning,  2  Mich.,  445.)  In  Holland  v.  Bank, 
22  Neb.,  583,  the  evidence,  though  not  nearly  so  strong  :ift 
in  this  case,  was  held  sufficient  to  sustain  the  attachment. 

G.  M,  Lambertson,  Rittenhouse  &  Slarr,  and  H  W.  Keyes, 
for  defendants  in  error: 

Mere  insolvency  is  not  a  cause  for  attachment  {Parrner 
V.  Keith,  16  Neb.,  92 ;    Walker  v.  Haggarty,  20  Id.,  485); 
nor  is  removal  of  property,  unless  with  fraudulent  intent. 
{Steele  r.  Dodd,  14  Neb.,  499.)     The  garnishment  fails  if 
the  attachment  does,  as  the  one  is  but  a  spwies  of  the  other. 
(Wade  on  Attachment,  sees,  2,  325,  327,  328,  356 ;  Dolby 
V.   Tingky,  9  Neb.,  412  ;    Waples  on  Attachment,  344, 
345.)     If  the  mortgage  is  void  because  of  non-conformity 
to  the  assignment  law,  the  fact  is  no  evidence  of  a  fraudu- 
lent disposition  of  property.     (Fox  v,   Aiwell,   24  Kas., 
144.)     The  attachment  and  garnishment  cannot  prevail, 
because  two  claims— one  due,  the  other  not — are  joined 
in  the  affidavit.  {Green  v,  Raymond,  9  Xeb.,  295;  iSeiden- 
iapfv.  Annabil,  6  Id.,  527  ;  Mayer  v.  Zingre,  18  Id.,  462.) 

Reese,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of  Rod 
M^illow  county.     On  the  25th  day  of  Septeml)er,  1887, 
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plaintiffs  filed  their  petition  in  the  district  court  for  the  re- 
covery of  the  sum  of  ^898.30,  with  interest  thereon.  At  the 
time  of  filing  the  petition,  an  affidavit  for  attachment  was 
filed,  alleging  as  the  ground  therefor  that  "the  defendants 
have  assigned,  removed,  and  disposed  of  a  part  of  their 
property  with  intent  to  defraud  their  creditors,  and  are 
about  to  assign  and  dis[x>se  of  their  pro|>erty  with  intention 
to  defraud  tiieir  creditors,  and  are  al>out  to  convert  their 
property,  or  apart  thereof,  into  money  for  the  purpose  of 
placing  it  beyond  the  reach  of  their  creditors."  An  order 
of  attachment  was  issued,  which  was  not  executed  by  levy 
upon  property,  but  by  serving  notice  of  garnishment  ujwn 
L.  J.  Holland,  The  First  National  Bank  of  Indianola, 
J.  W.  Dolan,  Metcalf  Bros.,  Lambert  Jay,  and  J.  W. 
^foutrose.  It  appears  that  prior  to  the  issuance  of  the 
orders  of  attachment,  Boyer  and  Davidson,  who  were  mer- 
chants in  Indianola,  having  become  indebted  to  Holland 
and  to  the  bank  to  the  extent  of  $5,336.46,  executed  to  them 
a  chattel  mortgage  on  the  stock  of  goods,  by  virtue  of 
which  the  mortgagees  had  taken  possession.  For  the  pur- 
pose of  reaching  the  surplus  in  the  hands  of  the  mortgagees 
the  proceeding  in  garnishment  was  instituted.  The  defend- 
ants in  the  action  appeared  and  filed  their  motion  to  dissolve 
the  attachment  and  discharge  the  garnishees,  for  tiie  reiison 
that  the  facts  stated  in  the  affidavit  on  which  the  attaciiment 
was  issued  were  untrue.  This  motion  was  submitted  to  the 
district  court  upon  affidavits  filed  by  the  parties,  and  was 
sustained,  the  attachment  discharged,  and  the  proceedings 
in  garnishment  vacated.  From  this  order  plaintiff  pros- 
ecutes error  to  this  court. 

The  principal  contention  of  plaintiff  in  error  is,  that  the 
findings  and  judgment  of  the  district  court  are  against  the 
<lear  weight  of  the  evidence  and  are  contrary  to  the  law  of 
the  ease.  There  arc  other  assignments,  a  part  of  which  will 
l)e  noticed,  but  as  we  understand  the  case,  they  are  of  some- 
what minor  importance.    The  affidavits  upon  which  the  mo- 
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tion  was  submitted  to  the  district  court  arc  preserved  l>v  a 
proi)er  bill  of  exceptions,  but  are  of  too  great  length  to  be  here 
set  out  either  in  whole  or  in  substance,  and  we  must  be  con- 
tent with  giving  our  conclusion  as  to  the  established  facts. 
We  think  it  must  be  conceded  that  the  mortgage  above 
referred  to  was  given  and  taken  in  good  faith,  and  to  se- 
cure actual  bona  fde  debts  for  money  before  that  time 
borrowed  by  defendants  of  the  mortgagees,  or  the  payment 
of  which  had  been  assumed  by  them ;  also,  that  defend- 
ants were  indebted  to  Raymond  Bros,  in  the  sum  of 
$2,090.27 ;  that  soon  after  the  execution  of  the  mortgage 
Holland  and  the  bank  took  possession  of  the  mortgaginl 
property,  under  the  mortgage ;  and  that  by  the  execution 
of  the  mortgage  the  mortgagees  were  preferred  to  the 
exclusion  of  other  creditors,  but  that  this  preference  was 
not  necessarily  fraudulent  in  fact.  Indeed  the  mortgage 
seems  to  be  conceded  to  have  been  valid,  and  by  the  gar- 
nishment proceedings  the  surplus  remaining  after  its  ]>ay- 
ment  is  all  that  plaintiff  sought  to  recover.  Pending  the 
attachment  proceedings,  Raymond  Bros,  appeared  with 
their  claim  and  it  was  agreed  that  they  should  purchase 
the  notes  and  mortgage  from  Holland  and  the  bank,  and 
that  defendants  should  confess  judgment  in  their  favor  for 
the  amount  due  upon  their  account.  This  arrangement 
was  carried  out,  Raymond  Bros,  paying  the  full  amount 
clue  on  the  notes  and  mortgage  and  taking  an  assignment 
thereof  with  the  possession  of  the  property,  judgment 
being  confessed  by  defendants.  This  confession  was  made 
and  the  judgment  rendered  in  the  evening,  but  we  think 
that  fact  is  fully  explained  by  showing  that  it  was  made 
to  depend  upon  the  negotiations  between  Raymond  Bros, 
and  the  bank  and  Holland,  and  was  delayed  until  a  lati^ 
hour,  about  ten  o'clock  in  the  evening.  But  these  facts 
could  hardly  be  considered  as  of  much  importance,  except 
as  they  might  tend  to  throw  light  upon,  and  give  color  to, 
the  previous  conduct  of  the  defendants,  as  they  occurred 
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after  the  issuance  of  the  order  of  attachment.  This  must 
also  be  said  of  other  parts  of  the  case,  and  need  not  be 
further  noticed  as  of  primary  importance. 

There  is  no  doubt  but  that  it  was  the  purpose  of  defend- 
ants to  aid  Holland  and  the  bank^  as  well  as  Raymond 
Bros.,  in  preference  to  other  creditors,  in  the  collection  of 
their  demands.  This,  when  not  accompanied  with  a  dishon- 
est purpose — the  debts  being  bona  fide — is  not  fraudulent 
(for  a  debtor  has  the  right  to  prefer  his  actual  bona  fide 
creditors),  and  of  itself  would  not  sustain  an  attachment. 

There  is  proof  of  conduct  on  the  part  of  defendants^ 
after  the  institution  of  the  attachment  suit,  which  appears 
at  least  unfriendly  to  plaintiffs,  but  in  the  face  of  the  ex- 
planatory evidence  offered,  they  are  not  sufficient  to  warrant 
the  court  in  reversing  the  judgment  of  the  district  court. 
„  The  evidence  was  also  somewhat  conflicting,  and  for  this 

I' 'I  reason  we  should  hesitate  to  interfere  with  the  findings  of 

the  trial  court.     We  are  unable  to  find   any  convincing 

(proof  in  the  record  that  any  of  the  partnership  assets  were 
r*  secreted  at  the  time,  or  disposed  of  fraudulently,  or  con- 

Ij  verted  into  money,  with  any  fraudulent  intent;  or  that  any 

\]  intention  of  converting  the  property  into  money,  for  the 

purpose  of  placing  it  beyond  the  reach  of  the  creditors  of 
defendant,  existed. 

It  is  also  contended  that  the  reservations  contained  in 
the  mortgage,  that  the  money  remaining  after  the  payment 
of  the  debts  should  '^be  paid  on  demand  to  the  parties  of 
the  first  part^o  raia^^^  rendered  the  mortgage  fraudulent 
as  to  creditors  of  tlie  mortgagor  other  than  the  mortgagee. 
As  it  is  not  sought  to  attack  the  mortgage  as  against  the 
mortgagees,  we  are  at  a  loss  to  see  how  that  question  can 
arise  here.  If  the  mortgage  is  valid  as  to  the  parties  to  it 
against  the  creditors  of  the  mortgagor,  it  must  be  conceded 
that  it  is  valid,  and  not  fraudulent,  so  far  as  this  case  is 
concerned. 

Were  this  an  attack  upon  the  mortgage  itself,  as  fraud- 
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ulent  and  void,  the  question  wonld  be  presented  for  de- 
cision,  between  plaintiffs  in  error  and  the  mortgagees. 
But  that  is  not  this  case.  The  judgment  of  the  district 
court  IS  therefore  affirmed. 

Judgment  affirmed. 

The  other  Judges  concur. 


State  Insurance  Company  of  Des  Moines,  Iowa, 
V.  John  Schreck. 

[FiLVD  October  4,  1889.] 
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1-  Insurance:   Contract  Divisible:   Breach  of  Condition  59  m\ 

AS  to  Part.    A  policy  of  insaraooe  was  written  apon  certain  1^~^| 

buildings  upon  the  farm  of  the  assured,  which  were  fixtures  and  W  8401 

constituted  a  part  of  the  real  estate.  In  addition  to  the  buildings 
the  policy  included  personal  property  on  the  farm  of  varioos 
classes,  but  not  exceeding  a  certain  amount  on  each  class.  No  spe- 
cific personal  property  was  named.  The  policy  also  contained  a 
provision  to  the  effect  that  if  any  subsequent  incumbrance  was 
imposed  upon  the  property  insured,  or  the  title  changed  without 
the  written  consent  of  the  secretary  of  the  insurance  company, 
the  policy  should  be  void.  Prior  to  the  loss  the  insured  exe- 
cuted a  mortgage  upon  the  real  estate.  It  was  held,  that  the  ex- 
ecution of  the  mortgage  would  not  prevent  a  recovery  for  the 
I<M8  occasioned  by  the  destruction  of  the  personal  property. 

:  Condition  Broken  by  Chattel  Mortgaob:  Cancella- 

moN  Before  Loss.  In  such  case,  there  being  no  specific  personal 
property  insured,  the  fact  that  the  assured  had  incumbered  his 
X^i'sonal  proi>erty  by  the  execution  of  chattel  mortgages  thereon 
Subsequent  to  the  execution  of  the  policy  and  prior  to  the  fire, 
'but  which  mortgages  were  all  paid  and  canceled  prior  to  the  de- 
struction of  the  property,  would  not  prevent  the  assured  from 
v^ecovering  the  Ices  on  personal  property  of  the  kind  insured,  the 
"^itle  to  which  was  unimpaired  at  the  time  of  the  loss. 

-:  Evidence:  Special  Finding.  Upon  the  cross  exami- 
x^ation  of  defendant  in  error  he  was  asked  if  subsequent  to  the 
^aecution  of  the  policy  and  prior  to  the  Ion  he  had  not  exe- 
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eciited  cbnttel  mortgages  npoD  the  property  insured.  His  answer 
was  that  he  had,  Vmt  that  they  had  all  been  paid.  The  ques- 
tions of  the  execution  of  the  mortgages  and  of  their  payment 
belore  the  loss  were  specially  submitted  to  the  jury,  and  they 
louud  that  the  mortgages  had  been  executed,  but  that  they  had 
been  paid  and  canceled  prior  to  the  lods.  It  w;is  AWd,  that  the 
finding  of  payment  was  sustained  by  the  evidence. 

:  Pleading:  Eviden'CE.     There  was  no  issue  of  the  pay- 


ment of  the  mortgage  presented  by  the  pleadings,  the  allega- 
tions of  the  answer  of  their  execution  being  denied.  But  as  the 
proof  of  the  execution  and  cancellation  of  the  mortgages  was 
made  by  plain tiflf  in  error  on  the  cross-examination  of  the  de- 
fendant in  error  when  upon  the  witness  stand,  plaintiff  could 
not  successfully  contend  upon  proceedings  in  error  that  the  evi- 
dence was  incompetent  or  immaterial  under  the  issues  joined. 

Notice  op  Loss  :  Pboof.  The  policy  of  insurance  required  no- 
tice of  loss  to  be  given  to  the  insurer  within  thirty  days  after 
such  loss.  It  was  testified  by  defendant  in  error  that  two  of  the 
agentsof  plaintiff  in  error  were  at  the  fire  by  which  the  property 
was  destroyed,  and  that  they  had  notice  of  the  fact  and  agreed 
to  give  notice  to  plaintiff  in  error ;  that  soon  thereafter  the  ad- 
juster for  plaintiff  in  error  (giving  his  name)  appeared  and 
adjusted  the  loss.  It  was  keldj  that  this  was  sufiicient  proof  of 
notice  (the  policy  not  requiring  it  to  be  in  writing)  and  of  the 
agency  of  the  parties  named  as  agents  and  adjuster. 

:  Description  op   Property:   Variance.    The  policy 

described  the  real  estate  upon  which  the  insured  property  was 
situated  as  the  N.  £.  quarter  of  sec.  2,  tp.  30,  range  16,  county 
of  Holt,  state  of  Nebraska.  The  proof  showed  that  the  prop- 
erty was  on  the  northwest  quarter  of  the  section  named  at  the 
time  of  the  insurance  and  had  so  remained  from  that  time  until 
the  loss,  the  mistake  being  in  the  policy.  It  was  heldj  that  the 
variance  was  not  material,  and  that  it  was  not  necessary  that 
the  policy  be  reformed  before  the  trial. 


Error  to  the  district  court  for  Holt  county, 
low  before  Norris,  J. 


Tried  be- 


E.  W.  Adanis,  J.  J.  King,  M.  F.  Harrington^  and  Cam" 
mins  &  Wright,  for  plaintiff  in  error: 

The  contract  is  not  divisible,  and  an  act  which  avoids  it 
as  to  part  of  the  property  avoids  it  as  to  all.     (1  Wood, 
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Fire  lus.,  384;  May,  Ins.,  sec.  277;  Gat-ver  v.  Ins,  Co., 
69  la.,  202;  Plath  v.  Ins.  Co.,  23  Minn.,  479;  Kdlt/  r. 
Ins,  Co.y  6  Atl.  Rep.,  740;  Gottsman  v.  Ins.  Co.,  56  Pa. 
St.,  210;  Trustees  v.  WiUiams&n,  26  Id.,  196;  Lee  v.  Ins. 
Co.,  3  Gray  [Mass.],  683;  Kimball  v.  Howard,  8  Id.,  33; 
Boicman  v.  Ins.  Co.,  40  Md.,  620;  Ins.  Co.  v.  Assum,  5 
Id.,  165;  Sehumitz  v.  Ins.  Co.,  48  Wis.,  26;  Iluwian  v. 
Ins.  Co.,  36  Id.,  159;  Clark  v.  Ins.  Co.,  6  Gush.  [Mass.], 
342 ;  Friesmuth  v.  Ins.  Co.,  10  Id.,  587 ;  Brown  v.  Ins. 
Co.,  11  Id.,  280;  Biggs  v.  Ins.  Co.,  88  N.  C,  141 ;  Moore 
V.  Ins.  Co.,  28  Gratt.  [Va.],  508;  Culbertson  v.  Ins.  Co,, 
2  S.  E.  Rep.,  258;  Todd  r.  Ins.  Co.,  11  Phiia.,  355;  Mc- 
Gofwan  v.  Ins.  Co.,  54  Vt,  211 ;  Havens  v.  Ins.  Co.,  Ill 
Ind.,  90;  Itartshorn  v.  Ins.  Co.,  14  Atl.  Rep.,  615;  Bar- 
ber, Ins.,  see.  20;  JLina  Ins.  Co.  v.  Resh,  44  Mich.,  55; 
Baldwin  v.  Ins.  Co.,  60  N.  H.,  422;  FaUen  v.  Ins.  Co., 
38  Id.,  338;  Bkakley  v.  Ins.  Co.,  16  Grant's  Ch.  [U.  C], 
198;  Russ  v.  Ins.  Co.,  29  U.  C.  Q.  B.,  73;  rhillips  v. 
Ins.  Co.,  46  Id.,  334;  Harris  v.  Ins.  Co.,  10  Ont.,  718; 
Cashman  v.  Ins.  Co.,  5  Allen  [N.  B.],  246 ;  Supple  v.  Ins. 
Co.,  58  la.,  29.)  If  the  consideration  to  be  paid  is  entiiv, 
the  contract  must  be  held  so,  thougii  its  subject-matter  may 
consist  of  several  distinct  it<»m.s.  (Parsons,  Cont.,  650; 
Clark  V.  Baker,  6  Mete.  [Mass.],  452 ;  Mansfield  v.  Trigg, 
113  Mass.,  350  ;  Young  c.  Wakefield,  121  Id.,  91 ;  Miner 
V.  Bradley,  22  Pick.  [Id.],  457.)  Furnishing  proofs  is  a 
condition  precedent  to  recovery,  and  the  petition  must 
allege  such  furnishing  before  evidence  thereof  is  admissi- 
ble. {Edgerly  v.  Ins.  Co.,  43  la.,  587;  Blakely  v.  Inn. 
Cb.,20  Wis.,  217;  Inman  v.  Ins.  Co.,  12  Wend.  [N.  Y.], 
452;  Owen  v.  Ins.  Co.,  45  Barb.  [N.  Y.],  518;  Wellcome  r. 
Lis.  Co.,  2  Gray  [Mass.],  480;  Johnson  v.  Ins.  Co.,  112 
Mass.,  49;  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.,  185.)  There 
is  no  evidence  that  proper  notice  was  given.  (^Gladding  v. 
Ins.  Co.,  4  Pac.  Rep.,  764.)  There  is  a  fatal  variance  bt*- 
tween  petition  and  proof  in  the  description  of  the  premises. 
34 
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Rice  Brothers,  for  defendant  in  error: 

The  Iowa,  Minnesota,  and  Maine  cases,  cited  by  conn- 
sel  for  plaintiff  in  error,  are  brief  and  ill-considered,  and 
do  not  correctly  state  the  law.  The  contract  in  question 
is  divisible,  and  the  breach  of  its  conditions  made  by  de- 
iendant  in  error  affects  only  that  class  of  property  which 
was  the  immediate  subject  of  the  act  of  incumbrance. 
(MerrUl  v.  Ins.  Co.,  73  N.  Y.,  452;  Clark  v.  Ins.  Co.,  6 
Cush.  [Mass.],  342 ;  Com.  Ins.  Co.  v.  Spankneble,  52  111., 
53;  Hartford  Ins.  Co.  v.  Walsh,  64  Id.,  164;  Howard, 
etc.,  Ins.  Co,  V.  Comick,  24  Id.,  455;  Lcehner  v.  Ins.  Co., 
17  Mo.,  247;  Kooniz  v.  Ins.  Co.,  42  Id.,  126;  French  v. 
Ins.  Co.,  7  Hill  [N.  Y.],  122;  Moore  v.  Ins.  Co.,  28 
<jrratt.  [Va.],  508 ;  Phcenix  Ins.  Co.  v.  Lawrence,  4  Mete. 
[Ky.],  9;  Deideiucks  v.  Ins.  Co.,  10  Johns.  [N.  Y.],  233; 
3  Kent,  330;  Quarrier  v.  Ins.  Co.,  10  W.  Va.,  507;  Bar- 
ber, Ins.,  sec.  20;  SchvMer  v.  Ins.  Co.,  102  N.  Y.,  260; 
Holmes  v.  Drew,  16  Hun.  [N.  Y.],  491 ;  Woodward  v.  Ins. 
Co.,  32  Id.,  365;  Perry  v.  Ins.  Co.,  11  Fed.  Rep.,  478; 
Go7nng  v.  Ins.  Co.,  10  Ont.,  236;  Phillips  v.  Ins.  Co.,  46 
U.  C.  Q.  B.,  334;  DaU  v.  Ins.  Co.,  14  U.  C.  C.  P.,  549;  1 
Phillips,  Ins.,  381-2;  1  Wood,  Ins.,  sec.  350;  Flanders, 
Ins.,  425;  KiUght  v.  Ins.  Co.,  26  O.  S.,  664.)  Insurance 
contracts  are  to  be  sustained  if  possible.  {Phoenix  Ins. 
Co.  V.  Barnd,  16  Neb.,  90;  Bolker  v.  Ins.  Co.,  4  Abb. 
€t.  App.  Dec.  [N.  Y.],  76;  Reed  v.  Ins.  Co.,  95  U.  S. 
23.)  There  was  great  disparity  between  the  conditions  of 
insurer  and  insured  in  this  case;  the  former  having  much 
the  advantage  in  experience,  etc.  As  to  notice  and  waiver 
thereof,  see  Beatty  v.  Ins.  Co.,  66  Pa.  St.,  9 ;  West  Branch 
Ins.  Co.  V.  Helfenstein,' 40  Id.,  9;  Dohn  r.  Ins.  Co.,  5 
Tensing  [N.  Y.],  275;  May,  Ins.,  2d  ed.,  701.  Want  of 
notice  is  not  made  a  defense ;  not  being  specially  pleaded. 
(Underhill  v.  Ins.  Co.,  6  Gushing  [Mass.],  440;  Peoria, 
etc.,  Ins.  Co.  V.  Lewis,  18  111.,  553;  Priest  v.  Ins.  Co.,  3 
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Allen  [Mass.],  602 ;  N.  Y.  Ice  Co.  v.  Ins.  Co.,  23  N.  Y., 
357 ;  Barber,  Ins.,  sec.  70.)  The  variance  in  the  descrip- 
tions is  not  fatal.  (May,  Ins.,  872 ;  Ameincan  Cent.  Ins, 
Co.  V,  McLancUhan,  11  Kas.,  533.) 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Holt 
county  for  the  purpose  of  recovering  upon  an  insurance 
policy  the  value  of  certain  property  which  had  been  in- 
sured and  destroyed  by  fire.  The  petition  was  in  the  usual 
form.  A  number  of  defenses  were  presented  by  the  an- 
swer, some  of  which  will  be  noticed  in  the  order  in  which 
they  are  presented  by  counsel  in  arguments  and  briefs. 

By  the  policy  of  insurance  it  is  provided  that  "  In  con- 
sideration that  John  Schreck,  of  Stuart,  Nebraska,  having 
made  his  note  or  obligation  to  the  State  Insurance  Com- 
IMiny  for  one  hundred  dollars,  agreeing  to  pay  the  same 
according  to  the  terms  thereof,  for  insurance  against  loss  or 
damage  by  fire,  lightning,  wind-storms,  cyclones,  and  tor- 
nadoes to  the  amount  of  twenty-five  hundred  dollars  on  the 
property  hereinafter  described,  namely : 

On  his  dwelling-house  (value  of  house,  $300) $200 

On  beds  and  bedding  while  therein 50 

On  wearing  apparel  while  therein 100 

On  household  furniture  while  therein 150 

On  sewing  machine  while  therein 25 

On  hog  house 50 

On  frame  barn  (value  of  barn,  $75) 50 

On  harness  on  farm 75 

On  wagons  and  carriages  on  premises  ($250) 190 

On  farming  utensils  on  premises,  other  than  mowing 

and  reaping  machines  ($75) 60 

On  mowing  machine  on  premises  ($85) 40 

On  hen  house 50 

On  grain  in  buildings  or  in  stack  on  premises,  and 
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against  fire  and  lightning  in  buildings  or  in  stack 

on  plowed  land  on  premises  (except  flax) $300 

On  frame  granary  (value,  $125) 100 

On  carriage  house 50 

On  work  horses  or  mules  (not  to  exceed  $100  on  each) 
in  barns,  or. on  farm  herein  described,  and  against 
lightning  and  tornadoes,  while  at  large  or  in  use, 

($500) 400 

On  cattle  therein  and  against  lightning  and  tornadoes, 
while  at  large,  not  to  exceed  $25  on  any  one  ani- 

tljl  ,  mal,  ($660) 490 

jfj^l  On  hogs  therein  or  at  large,  npt  to  exceed  $8  on  a 

f;«^«f  hog  ($200) 120 

jri'ji  "All  situated  and  being  on  the  N,  E.  quarter  of  sec.  2, 

JP^-*  tp.  30,  range  16,  county  of  Holt,  state  of  Nebraska. 

"Term,  five  years;   total  amount  insured,  $2,500,  pre- 
.     mium,  $100." 

Among  the  defenses  presented  by  the  answer  was  one 
that  defendant  in  error  had  by  mortgages  incumbered  the 
property  insured  in  violation  of  the  condition  of  the  pol- 
icy.    This  condition  was  as  follows: 

"  Any  other  insurance  or  any  incumbrance  upon  any  of 
the  property  hereby  insured  existing  at  the  date  of  this 
policy  not  made  known  in  the  application,  or  if  any  subse- 
quent incumbrance  is  imposed,  or  title  or  occupancy  changed 
or  hazard  increased  without  the  written  consent  of  the  sec- 
retary of  the  company,  or  if  the  building  becomes  vacant, 
this  policy  shall  be  void.  Any  false  statement  in  the 
application  shall  make  this  policy  void.  Every  renewal 
of  this  policy  will  be  governed  and  subject  to  all  the  provis- 
ions of  the  original  application  and  policy." 

The  buildings  referred  to  in  the  policy  were  destroyed  by 
fire,  together  with  a  large  amount  of  the  personal  property. 
Subsequent  to  the  execution  of  the  policy  defendant  in  error 
had  executed  a  mortgage  upon  his  real  estate,  in  violation  of 
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the  terms  of  the  i>olicy,  and  upon  the  trial  this  part  of  the 
<^se  was  virtually  abandoned  by  him;  the  jury  allowed 
nothing  for  the  buildings.  The  general  verdict  was  in 
favor  of  defendant  in  error  for  the  sum  of  $998.95,  the  , 
value  of  the  pei-sonal  property  destroyed.  Upon  the  trial 
the  court  instructed  tiie  jury  that  if  they  found  from  the 
evidence  that  defendant  in  error  had  mortgaged  the  land 
on  which  the  barn,  granary,  and  hog  house  destroyed  were 
situated,  without  the  knowledge  and  consent  of  the  plaintiff 
in  error,  he  could  not  recover  such  loss,  and  that  if  he  had 
executed  any  mortgages  upon  the  personal  property  insured 
by  the  policy  during  its  existence  without  the  knowledge 
and  consent  of  plaintiff  in  error,  and  the  mortgages  were 
not  proven  to  have  been  paid  at  the  time  the  loss  occurred, 
the  policy  would  be  void  as  to  such  property,  and  plaintiff 
could  not  recover  anything  thereon;  but  that  if  at  the 
time  of  the  destruction  of  the  property  the  mortgages  had 
been  paid,  so  that  the  property  was  not  incumbered,  the  fact 
of  their  prior  execution  would  not  prevent  the  recovery. 
It  is  now  contended  by  plaintiff  in  error  that  the  policy 
was  an  entire  contract,  and  that  it  prohibited  the  placing 
of  any  incumbrance  upon  any  of  the  projKjrty,  and  provided 
that  if  such  incumbrance  was  created  the  mortgage  would 
he  void,  and  therefore  the  defendant  in  error  would  not  be 
entitled  to  recover  anything,  having  violated  this  provis- 
ion. It  is  contended  on  the  part  of  defendant  in  error 
that  while  the  specific  buildings  referred  to  in  the  policy 
were  insured,  and  that  the  exet'ution  of  the  mortgage  upon 
the  real  estate  had  the  effect  of  avoiding  the  policy  so  far 
as  the  buildings  were  concerned,  yet  there  was  no  specific 
l)ersonal  property  insured ;  that  the  risk  being  upon  a  par- 
ticular kind  of  property  instead  of  specific  articles,  to  a  cer- 
tain amount,  the  fact  that  the  property  had  been  mortgaged 
or  sold  prior  to  the  fire  would  make  no  difference  if  there 
was  property  of  the  kind  and  quality  described  in  the  jkjI- 
icy  which  was  destroyed  and  to  which  the  defendant  in 
error  liad  a  good  title. 
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The  briefs  presented  by  counsel  upon  either  side  are 
quite  elaborate  and  show  a  commendable  research  and  in- 
vestigation as  to  the  proper  rules  to  be  applied  in  cases  of 
this  kind,  and  a  large  number  of  cases  and  text-books  are 
cited  by  both  parties,  which  to  a  considerable  extent  sustain 
the  views  entertained  by  them.  That  there  is  a  wide  con- 
flict of  authority  upon  this  question  cannot  be  disputed; 
and  as  it  is  now  before  the  court  for  the  first  time,  it  be- 
comes necessary  for  us  to  dispose  of  it  upon  principle,  and 
r*}  [IS  ^    in  such  a  way  as  to  us  may  seem  most  consistent  with  the 

rules  of  justice.      It  would  be  impossible  for  us,  without 

extending  this  opinion  to  a  much  greater  length  than  would 

be  desirable,  to  review  all  the  cases  and  authorities  cited 

J£*^^  and  presented  by  counsel,  and  therefore  we  trust  we  may 

be  excused  from  entering  upon  such  an  undertaking, 
t*;  It  appears  from  an  examination  of  the  policy  that  the 

premium  paid  was  a  gross  sum,  to-wit,  $100.  The  amount 
of  the  insurance  was  $2,500,  or,  at  least,  was  limited  to  that 
sum,  and  to  this  extent  the  contract  may  be  said  to  have 
been  an  entirety;  but  as  to  the  property  insured  a  diifcrent 
^  course  seems  to  have  been  pursued  by  the  parties  to  tiie 

contract,  and  to  this  extent  the  contract  is  severable.    And 
^'f  it  may  also  be  observed  that  there  is  nothing  necessarily  in 

V  the  character  or  quality  of  the  insured  property  which 
would  seem  to  make  the  insurance  of  one  depend  upon  the 
insurance  of  the  other.  There  is  nothing,  either  in  re^ison 
or  law,  which  would  prevent  the  insurance  of  the  buildings 
upon  the  real  estate  without  the  insurance  of  the  personal 
property  upon  the  farm,  the  value  of  wiiich  is  involved  in 
this  action ;  and  also  the  wagon,  farming  utensils,  mow- 
ing machine,  carriages,  live  stock,  and  grain  might  have 
been  as  well  insured  without  an  insurance  upon  the  build- 
ing as  with ;  also,  we  think  it  is  fair  to  say  that,  according 
to  the  language  of  the  policy,  it  appears  to  be  a  species  of 
"^  separate  insurance  upon  the  personal  property.  We  appre- 
hend there  can  be  no  doubt  but  had  there  been  no  incum- 
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branoe  upon  any  of  the  property^  but  a  portion  thereof  had 
been  destroyed  by  fire,  an  action  could  have  been  maintained 
for  the  damage  sustained  by  the  destruction  of  that  particu- 
lar portion,  but  not  exceeding  the  amount  of  insurance 
placed  upon  that  particular  kind  of  property.  So  far  as 
the  execution  of  the  real  estate  mortgage  is  concerned,  we 
do  not  think  it  should  be  held  to  affect  the  rights  of  de- 
fendant in  error  in  his  action  for  the  loss  occasioned  by  the 
destruction  of  the  personal  property. 

In  MerriU  v.  The  Agricultural  Ins.  Co.,  73  N.  Y.,  463, 
a  case  quite  similar  to  this  in  its  facts,  it  is  said  by  Folger, 
J.,  in  writing  the  opinion:  ''It  is  plain,  from  the  fact  of  a 
separate  valuation  having  been  put  by  the  parties  upon  tlie 
<lifferent  subjects  of  the  insurance,  that  they  looked  upon 
them  as  distinct  matters  of  contract.  The  effect  of  the 
separate  valuation  was  to  make  tliem  so.  No  matter  how 
much  value  there  might  have  been  in  any  one  of  these  sub- 
jects, even  to  the  whole  amount  of  the  policy,  had  it  been 
totally  destroyed  the  defendant  could  not  have  been  made 
liable  to  an  amount  greater  than  that  named  in  the  policy 
as  the  valuation  of  it.  Thus  it  was,  at  the  inception  of 
the  contract,  distinguished  from  the  other  subjects  of  in- 
surance and  the  contract  so  made  as  to  be  capable  of  appli- 
cation to  it  alone." 

The  holdings  in  that  case,  and  others  of  a  like  character 
Cited  by  defendant  in  error,  seem  to  us  to  be  more  in  accord 
with  the  principles  of  common  justice  than  those  holding 
to  the  doctrine  that  the  execution  of  a  mortgage  upon  the 
^^eal   estate  would  not  only  prevent  the  assured  from  recov- 
eriM^^  the  value  of  the  real  property  destroyed  but  would  also 
^^e^<5l>  the  whole  contract  aad  contaminate  it  with  the  vice. 
^1-^     ^id  in  Phcsaix  Insurance  Cb.  v,  Barnd,  16  Neb.,  90: 
'-A^    cx>ntract  for  insurance  must  receive  a  reasonable  con- 
^^'"'-■^:5tion.    The  insurer  receives  the  premium  as  a  consider- 
ate o^x  to  pay  for  loss  of  property  by  fire  to  a  certain  amount 
shoviJld  such  loss  occur.     Such  a  contract  is  to  be  sustainetl, 


536       SUPREME  COURT  OF  NEBRASKA, 


State  Ins.  Co.  v.  Schreck. 


■i: 


if  possible  to  do  so.  The  insurer  retains  the  consideration 
for  tlie  contract  and  should  be  required  to  perform  on  its 
part,  and  no  merely  technical  objection  not  materially  affect- 
ing the  risk  is  available  as  a  defense." 

Now  it  cannot  be  contended  that  the  fact  of  mortgaging 
the  real  estate  would  in  any  degree  affect  the  risk  so  far  as 
the  personal  property  was  concerned.  It  did  not  affect  the 
title  in  the  assured,  neither  did  it  cause  the  property  to  be 
any  more  liable  to  be  destroyed  by  fire,  and  it  seems  to  us 
that  the  most  common  principles  of  justice  and  fair  dealing 
are  in  the  line  of  the  large  number  of  authorities  cited  by 
defendant  in  error  holding  that  -the  contract  of  insurance 
on  personal  property  would  not  be  avoided  by  the  execu- 
tion of  such  mortgage.  In  the  case  of  Merrill  v.  Insurance 
Company^  supra,  the  opinion  is  quite  exhaustive  and  con- 
sists of  a  careful  review  of  a  great  number  of  the  authorities 
presented  by  the  counsel  for  the  insurance  company  and  a 
<]iscussion  of  the  whole  question  upon  principle.  It  can 
serve  no  good  purpose  to  further  quote  from  it  here.  We 
are  satisfied  with  its  logic  and  its  reasoning  and  believe  that 
it  states  the  true  doctrine  applicable  to  cases  of  this  kind. 

It  was  shown  by  defendant  in  error  upon  the  witness  stand 
on  cross-examination,  that  some  of  the  personal  property 
which  had  been  destroyed  had  at  some  time  or  other  sub- 
sequent to  the  execution  of  the  policy  been  mortgaged,  but 
that  at  the  time  of  the  fire  the  mortgages  had  all  been  paid 
and  there  was  no  incumbrance  upon  the  property.  It  is 
now  contended  by  plaintiff  in  error  that  the  fact  of  the 
execution  of  the  mortgage  referred  to  avoided  the  policy 
as  to  the  personal  property. 

The  term  of  the  policy  was  five  years  from  the  date  of 
its  execution,  which  was  the  8th  day  of  September,  1884. 
An  examination  of  the  language  hereinbefore  copied  satis- 
fies us  that  it  was  not  the  intention  of  the  parties  to 
the  contract  to  require  that  the  same  personal  property 
should  remain  upon  the  farm  for  the  whole  term  of  the 
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policy,  but  that,  as  hereinbefore  indicated,  it  was  upon  cer- 
tain kinds  of  property  upon  the  premises.  The  second 
item  in  the  list  given  is  ''On  beds  and  bedding  while 
therein,$50;"  thethird,"On  wearing  apparel  while  therein, 
$100."  It  cannot  be  contended  that  it  was  the  purpose  of 
the  parties  to  the  contract  that  the  same  beds  and  bedding 
and  wearing  apparel  should  necessarily  remain  in  that 
bnilding  for  five  years  to  secure  the  benefit  of  the*  insur- 
ance, but  rather  that  beds  and  bedding  and  wearing  ap- 
parel while  in  the  building,  without  reference  to  any  par- 
ticular kind  or  quality,  should  receive  the  benefit  of  the 
insurance.  The  same  may  be  said  as  to  the  household 
Airniture,  the  sewing  machine,  the  hay  in  the  buildings  or 
.stack,  the  harness  on  the  farm,  wagon,  farming  utensils, 
and  live  stock.  The  clear  intent  and  pupose  of  the  parties 
was  that  such  as  might  be  worn  out  and  destroyed  might 
he  replaced ;  that  such  as  it  might  become  necessary  to  sell 
might  be  sold  and  other  stock  purchased  in  its  stead.  Tiie 
execution  of  a  chattel  mortgage  is  a  sale  subject  to  the  con- 
ditions named  in  the  mortgage.  The  legal  title  is  vested 
in  the  mortgagee,  and  it  is  his  property  subject  alone  to  the 
<i)nditions  contained  in  the  mortgage.  Had  the  property  de- 
<tr()y&l  been  sold,  and  the  legal  title  transferred  to  the  pur- 
chaser, defendant  in  error  could  recover  nothing  for  his  loss. 
Had  it  been  mortgaged  and  the  legal  title  so  transferred,  he 
CiQuld  still  recover  nothing.  But,  under  the  plain  sense  of 
the  policy,  had  the  property  been  replaced  by  other  of  the 
same  kind  and  species,  there  could  be  no  doubt  of  plaint- 
iff's liability  in  case  of  loss.  Had  the  contract  of  insur- 
ance been  upon  specific  personal  property,  it  is  possible  that 
the  defense  presented  would  have  been  available.  How- 
ever, that  question  is  not  before  us.  But  we  are  quite  clear 
that  the  transfer  of  the  legal  title  to  the  insured  property, 
either  by  mortgage  or  sale,  would  avoid  the  policy  so  far 
only  as  that  particular  property  was  concerned,  during  the 
time  of  the  existence  of  the  title  in  the  purchaser  or  morfc- 
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gagee^  untl  to  tliat  extent  only  could  the  sale  or  mortgag- 
ing of  the  property  under  the  provisions  of  this  policy  be 
u  ^uece:asful  defease* 

But  it  is  claimed  that  there  was  no  competent  proof  that 

tlie  moHgageH  were  paid   and  the  title  of  the  property  in 

the  a£±)Urod  at  the  time  of  the  fire,  and  that  that  burden  was 

upon  defendant  in  error.     Upon  an  examination  of  the 

bill  of  exceptions  we  find  that  while  defendant  was  upon 

the  witne^.^  staud^  after  having  testified  to  the  loss,  and 

during  the  cros^-exami  nation,  he  was  interrogated  by  <»un- 

fciel  for  plaintiff  in  error  a^  to  his  having  executed  the  mort- 

r '*  'Vi  gages  referred  to,  and  in  many  instances  his  answers  were 

♦^ij5  that  he  had  so  execute^l  the  mortgages,  but  that  they  had 

i^;H  been  paid,     Ln  others  he  wa*3  not  certain  as  to  whether  the 

IfJ*^  mortgages  eovei*ed  the  piHJperty  lost  or  not.     In  view  of 

[.^^  this  evidence  the  question  wa8  submitted  specially  to  the 

t'  I  jury  as  to  the  cxetHition  of  the  mortgages  and  the  payment 

thereof,  and  thtjy  found  a3  returned,  that  the  mortgages 

had  been  executed,  but  tliat  tliey  had  been  canceled  and 

paid  at  tiie  time  of  the  loss.     Now  had  the  plaintiff  in 

If'  error    only    proven   the   execution    of  the   mortgages  it 

|.J  would   pcrhap:3  have  devolved  upon  defendant  in  error 

\ri  ^>  iiave  shown  that  at  the  time  of  the  loss  the  title  to  the 

^t  property  destroy eti  yvns  not  im{>aired.     But   that  course 

was    not    pursueth     Tliey    inquired  of  him    particularly 

whether  or  not  the  mortgages  had  been  canceled  by  pay- 

mentj  and  his  answer  was  that  they  had.     They  cannot 

now  object  to  this  evidence  as  failing  to  establish  the  fact. 

In  this  connection   it  is  contend eil  that,  under  the  issues 

prescntetl  by  tlie  plead i tigs,  evideutje  of  payment  or  release 

was  imniuterial  and  therefore  improperly  submitted  to  the 

jury.     This  contention  tan  not  be  successfully  urged  here, 

for  the  reasoUjas  we  have  said^  tliat  even  over  the  objection 

of  counsel  for  defendant  in  error,  plaintiff  in  error  upon 

the  eross-examinatiou   of  defendant  insisted  upon  making 

this  very  proof.     And  lie  eunnot  now  be  heard  to  object 
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that  it  was  not  within  the  legal  form  presented  by  the 
pleadings.     This  contention  is  also  unavailing. 

The  next  contention  of  plaintiff  in  error  is  that  there  was 
no  proof  of  loss  prior  to  the  commenoement  of  the  action. 
The  provisions  of  the  policy  upon  this  subject  are  as  follows : 
'^  In  case  of  loss  the  assured  shall  notify  the  company  within 
thirty  days  from  the  time  such  loss  may  have  occurred." 
There  seems  to  be  no  provision  requiring  proof  of  loss  as 
is  contained  in  some  policies  which  have  been  before  us ; 
the  provision  seems  to  be  that  the  company  shall  have  notice 
of  the  fact.  Nor  is  it  stipulated  that  the  notice  shall  be 
given  to  any  particular  person  or  officer;  neither  is  there  any 
requirement  that  the  notice  given  shall  be  in  writing.  Upon 
this  subject  defendant  in  error  testified  that  at  the  time  of  the 
fire  two  of  the  agents  of  plaintiff  in  error  were  present  and 
saw  the  destruction  of  the  property;  that  they  then  in- 
formed him  that  they  would  notify  the  company  of  his  loss, 
and  that  a  short  time  thereafter  the  adjuster  for  tiie  com- 
pany came  to  the  residence  of  defendant  in  error  and  ad- 
justed the  loss.  It  is  now  insisted  that  there  was  no  com- 
petent proof  of  the  agency  of  the  two  persons  who  were 
present  or  of  the  person  who  represented  himself  as  the  a<l- 
juster  for  plaintiff  in  error. 

Upon  this  subject  defendant  in  error  testifies  positively 
to  the  fact  of  the  agency.  He  was  not  cross-examined  and 
therefore  not  interrogated  by  anyone  as  to  his  knowledge 
of  the  fact  testified  to  by  him.  It  may  have  been  and 
probably  was  true  that  he  had  pci*soiial  knowledge  of  the 
fact  of  the  agency  of  the  two  persons  referred  to,  and  of 
the  adjuster.  At  least  we  must  assume  the  fact  to  be  so  in 
the  absence  of  anything  showing  the  contrary,  as  there  is 
no  presumption  that  he  testified  falsely,  or  upon  a  sub- 
ject of  which  he  knew  nothing.  It  is  possible  that  had 
counsel  for  plaintiff  in  error  interrogated  him  as  to  his 
knowledge  of  that  fact,  they  might  have  succeeded  in  show- 
ing that  he  in  reality  knew  nothing  about  their  agency. 
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Biifc  this  was  not  done,  and  the  testimony  upon  that  subject 
must  be  t^keii  as  true.  He  does  not  show  that  the  parties 
represented  them^clve^  to  Wim  to  be  such  agents  or  that 
such  repref?entatioii^  Nvere  made  by  any  person,  but  he  testi- 
fies positively  to  the  fiiet  of  the  agency. 

The  next  and  laijt  contention  of  the  plaintiff  in  error  is, 
that  there  is  a  material  and  fata!  variance  betwd^n  the  de- 
HTiptian  of  tlic  premi?^e!?  as  described  in  the  petition  and 
the  proof  In  the  policy  the  property  is  decribed  as  all 
hciug  situated  upon  the  northeast  quarter  of  section  2, 
tfiwnship  -30,  range  16,  and  it  is  so  described  in  the  peti- 
tion. It  is  shown  in  the  proof  that  the  correct  description 
of  the  ]>ropcrty  won  1*1  have  Ix-en  the  northwest  quarter 
'^  of  >5eetiou  2,  and  of  the  same  township  and  range.     This 

seems  to  have  been  a  mistake  on  the  part  of  the  agent  or 
of  the  aB.su i-ed,  or  jierimps  of  both,  at  the  time  of  the 
execution  of  the  pi^^^liey. 

It  18  contended  by  plaintiff  in  error  that  befoi*e  defendant 

could  recover  he  should  Iiave  instituted  his  action  in  equity 

to  reform   the  policy,  and  that  having  failed  to  do  so,  he 

[  ifjinnot  re<\^ver.     To  thiy  we  t^jinnot  agree.     It  was  shown 

Ir  upon  the  trial  that  at  the  time  of  the  execution  of  the 

y^  policy  the  agent  went  to  the  liouse  of  defendant  in  error, 

examined  all  the  property  and  effected  the  insurance;  that 

during  the  time  intervening  between  the  execution  of  the 

]>oliey  and  the  trial  dtfeidant   in  error  had  continually 

resided  ujion  the  prtui  Be    upon  which  he  then  resided, 

and  where  the  lu.^urauce  was  effected,  and  that  the  personal 

projM?rty  had  l>pen  there  diinutr  the  whole  of  the  time. 

•  In  May  on  Jn,^uraui-e,  872.  sec.  566,  it  is  said:     "In 

mo^t  of  the  states,  however,  t^urts  of  law  will  apply  the 

doctrines  of  waiver  and  estoj>|>el,  or  allow  proof  of  their 

mistake.^j  so  as  to  enabte  the  plaintiff  to  maintain  his  action 

ihv  iiuleiuuity,  ami  not  drive  him  into  a  court  of  equity.'' 

This  question  was  l>eforo  the  supreme  court  of  Kansas 

in  Amei'icim  Ctnfrn!  InHnntncc  Company  v.  McLaimthaHy 
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11  Kansas,  533.'  Id  that  case  the  court  says:  ''In  such  a 
case  the  contract  is  not  void  for  uncertainty,  nor  is  there 
any  need  of  applying  for  a  reformation  of  the  contract, 
provided  it  appear,  either  from  the  face  of  the  instrument 
or  extrinsic  facts,  which  is  the  true  and  which  is  the  false 
description;"  citing  1  Greenleaf  Ev.,  sees.  300,  302; 
Loomis  V.  Jackson,  19  Johns.,  449;  2  Hill  on  Real  Prop- 
erty, 358  and  868 ;  Rootinan  v.  Lessees  of  Waiie,  6  Pet. 
[U.  S.],  340.  See,  also,  ManhaUan  Ins.  Co.  v.  Wehstei\ 
59  Pa.  St.,  227. 

We  find  no  error  requiring  a  reversal  of  the  judgment. 
It  is  therefore  a£Brmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


^EBBASKA   AND   loWA   InSUBANCE  COMPANY  V.   JOHN 

Seivebs. 

[FiLSD  OOTOBKB  4,  1889.] 

.    InBoranoe:  Pabol  Contbagt:    Mbrobb.     The  plaiotiff  in 
error,  throngh  one  A.,  its  local  agent  at  N.  B.,  for  a  snfBcient 
consideration,  agreed  to  insure  S.  against  loss  or  damage  by  fire 
upon  his  hotel  building  and  barn  for  the  term  of  one  year  from 
September  17, 1886,  and  to  deliver  to  S.  a  policy  therefor  in  the 
mam  of  $1,600.    On  several  occasions  between  the  time  of  the 
making  of  the  contract  and  the  destruction  of  the  property  by 
^re,  A.  stated  that  he  had  made  out  and  executed  such  policy 
«aid  had  it  in  his  safe.    On  August  26,  1886,  the  hotel  building 
«nd  bam  were  totally  destroyed  by  fire.    A.  was  present  at  the 
A^  and  shortly  afterwards  denied  that  the  property  was  insured 
u  the  N.  A  I.  Ins.  Co.,  but  was  insured  in  another  company, 
^%r  which  he  was  also  agent.     Thirteen  or  fourteen  days  subse- 
quently A.  handed  to  one  B.,  who  was  acting  as  attorney  for 
^.,  a  policy  of  the  N.  &  I.  Ins.  Go.  upon  the  property,  executed 
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ID  doe  form,  but  dated  to  expire  fonrteen  days  before  the  fire 
and  losfi  o<^carred.  This  policy  B.  carried  to  the  general  office 
of  the  N.  &  I.  Ins.  Co.,  at  O.,  and  presented  to  the  secretary  of 
the  coiu[Minyy  who  kept  and  retained  it.  In  an  action  by  S. 
against  the  N.  &  I.  Ins.  Co.  upon  the  parol  contract  to  insure 
and  issue  a  policy,  held,  that  the  parol  contract  was  not  merged 
in  the  said  policy. 

a.  ;  :  Proof  op  Loss.     In  an  action  against  an  insnr- 

ant'e  company  for  the  breach  of  a  parol  contract  to  insure,  or  to 
i^fflue  »  policy  of  insurance,  held,  unnecessary  to  allege  or  prove 
the  service  upon  the  company  of  the  proof  of  the  loss  within  the 
iLtue  usually  limited  by  such  company  for  that  purpose  in  its 
printed  forms. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  Marshall,  J. 

tSeoft  ii'  Scott,  for  plainti^  in  error : 

Tlie  alleged  parol  contract  was  not  complete  in  itself, 
as  the  policy  was  to  be  issued  in  order  to  fulfill  it.  (Fish 
V.  CoUmet,  44  N.  Y.,  538  ;  Ellis  v.  Ins.  Co.,  50  Id.,  402 ; 
Posiv.  Lh'^,  O).,  43  Barb.  [N.  Y.],  361  ;  Sanburn  v.  Ins. 
Cb.j  16  Gmy  [Mass.],  448  ;  Ins,  Co.  v.  Roessle,  1  Id.,  336.) 
Ill  case  of  II  loss  while  the  alleged  parol  contract  re- 
mained executory  the  aasured's  remedy  would  be  in  equity 
alone.  [Im.  Co.  v.  CoU,  20  Wall.  [U.  S.],  560;  Shddcm  v. 
hm.  Oj.,  25  Conn.,  207;  LigUbody  v.  Lis.  Co.,  23  Wend. 
[N.  Y.],  18  ;  Davenpcyrt  v.  Ins.  Co.,  17  la.,  277.)  In  such 
II  case  an  action  in  equity  may  be  substituted  for  specific 
jier forma lice  and  the  court  may  also  determine  the  amount 
of  lo*ts  and  compel  payment.  (16  U.  C.  Q.  B.,  477 ;  Tay- 
he  r.  Ins.  Co.,  9  How.  [U.  S.],  390 ;  Geirish  v.  Ins.  Cb.,  55 
N.  H.,  355 1  Kelley  v.  Ins.  Co.,  10  Bosw.  [N.  Y.],  82; 
Ellis  IK  Ins.  Co.,  50  N.  Y.,  402.)  All  parol  agreements 
arc  mergctl  in  a  policy  {Savercool  v.  FarwM,  17  Mich., 
308  ;  Gaipin  v.  Atwater,  29  Conn.,  97);  and  no  action  can 
be  raairjtained  on  the  former,  after  the  latter  is  issued. 
{Mi/fTs  V.  Ins,  Co.,  121   Mass.,  338.)     The  insurer  is  en- 
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titled  to  proofs  of  loss  stipulated  by  the  policy,  and  as 
these  were  not  furnished,  defendant  could  not  recover  on 
the  policy.  {O' Riley  i\  Ins.  Co.,  60  N.  Y.,  169  ;  Mix  v.  Im. 
Co.,  9  Hun.  [N.  Y.],  397;  Campbell  v.  Ins.  Co.,  10  Allen 
[Mass.],  213  ;  Blakefey  i\  Ins.  Co.,  20  Wis.  205 ;  Smith  v. 
Lis.  Co.,  1  Allen,  297;  Ins.  (h.  v.  Llndsey,  26  O.  S.  348.) 
A  distinction  is  to  be  made  between  "  notice  of  loss  "  and 
**  proof  of  loss."  There  was  no  waiver  of  the  latter  in 
this  case.  Examination  of  the  premises  is  not  a  waiver 
{Cedar  Rapids  Ins.  Co.  v.  Skimp,  16  Bradw.  [III.  App.], 
248);  nor  is  retention  of  proofs  (without  offering  to  return 
them)  when  served  too  late  {McDermott  v.  Ins.  Co.,  12 
Jones  &  Sp.  [N.  Y.],  221);  nor  offer  by  president  of  com- 
pany to  send  check  for  loss.  {Universal,  etc.,  Ins.  Co,  v. 
Weiss,  106  Pa.  St.,  20 ;  JTindeisen  v.  Ins.  Co.,  57  Vt,  620  ; 
Engebrebion  v.  Ins.  Co.,  68  Wis.,  301.)  It  is  a  question  for 
the  jury  whether  a  company  has  waived  formal  proof 
{Crawford,  eie.,  Ins.  Co.  v.  Cochran,  88  Pa.  St.,  230 ;  Un- 
derwood V.  Ins.  Co.,  67  N.  Y.,  600 ;  Enterprise  Ins.  Co. 
V.  Parisot,  36  O.  S.,  35 ;  Knickerbocker  Ins.  Co.  v.  Oould, 
80  III.,  ^88.)  The  parol  contract  is  alleged  to  have  been 
on  the  usual  terms ;  hence  the  assured  was  bound  to  fur* 
nish  proof  of  loss  the  same  as  though  a  policy  was  issued. 
{BUlingtm  v.  Ins.  Co.,  3Can.S.C.,  182;  State  Fire  Ins. 
Co.  V.  Por<6r,  3  Grant's  Cases  [Pa.],  123;  McCann  v.  Ins. 
Co.,  3  Neb.,  198;  DeGrove  v.  Ins.  Co.,  61  N.  Y.,  594; 
Hawke  V.  Ins.  Co.,  23  Grant  Ch.  [Ont],  139 ;  Eames  v. 
Ins.  Co.,  4  Otto  [U.  S.],  629.) 

C.  HollenbeiJCf  Siiid  R.  J.  Stinson,  for  defendant  in  error: 

An  action  can  be  maintained  on  a  parol  contract  of  in- 
surance, and  even  where  a  statute  provides  that  only  writ- 
ten policies  shall  be  valid,  a  parol  contract  for  insurance  is 
enforceable.  (1  Wood,  Fire  Ins.,  2d  ed.,  26 ;  Cooke  v.  Ins. 
Co.,  7  Daly  [N.  Y.],  656 ;  Franklin  Ins.  Co.  v.  CoU,  20 
Wall.  [U. S],  560.)    An  agent  authorized  to  issue  poli- 
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cies  may  bind  the  company  by  a  parol  contract.  (1  Wood, 
Fire  Ins.,  29  ;  Aiigd  v.  Ins,  Co.,  59  N.  Y.,  171 ;  Ellis  v. 
Im,  Co,,  50  Id.,  402 ;  Audubon  v.  Ins,  Co.,  27  Id.,  216.) 
An  action  may  be  brought  for  breach  of  contract  or  a  bill 
filed  for  specific  performance  (1  Wood,  Fire  Ins.,  35  ; 
Jones  V.  Ins.  Co.,  16  U.  C.  Q.  B.,  477  ;  Commercial  Union 
Ins.  Co.  V.  Union  Ins.  Co.,  19  How.,  321;  EUis  v.  Ins.  Co.^ 
supra;  Ky.y  etc,  Ins.  Co.  v.  Jeneks,'^  Ind.,  96;  Audubon 
V.  Ins.  Co.,  supra;  Baxter  v.  Ins.  Co.,  13  Allen  [Mass.], 
320);  and  in  the  latter  case  the  court  may  compel  the  pay- 
ment of  losses.  (McCann  r.  Ins.  Co.,  3  Neb.,  198.)  The 
conditions  of  the  policies  do  not  apply  to  a  parol  contract, 
and  no  proof  of  loss  was  necessary  in  this  case.  (2  Wood, 
1024 ;  Gold  V.  Ins.  Co.,  73  Cal,  216 ;  Ganser  v.  Ins.  Co., 
34  Minn.,  372;  Penly  v.  Assurance  Co.,  7  Grant  Ch., 
[Ont.],  130 ;  CampbeU  v.  Ins.  Co.,  40  N.  W.  Rep.,  661  ; 
Baile  v.  Ins.  Co.,  73  Mo.,  371 ;  N.  E.  Ins.  Co.  v.  Robin- 
son, 25  Ind.,  536 ;  Tayloe  v.  Ins.  Cb.,  9  How.,  390  ;  Eu- 
reka Ins.  Co.  V.  Bobinson,  56  Pa.  St.,  257.)  Where  a 
company  denies  liability  on  the  ground  of  fraud,  no  insur- 
ance, etc.,  it  cannot  insist  on  proofs  of  loss.  (CampbeU  v. 
Ins.  Co.,  supra ;  King  v.  Ins.  Co.,  58  Wis.,  508  ;  MoBride 
r. /rw.  Cb.,30Id.,  562.) 


Cobb,  J. 


This  action  is  brought  on  error  to  the  district  court  of 
Dodge  county. 

The  plaintiff  below  alleged  that  the  defendant  was  a  cor- 
poration duly  organized  under  the  laws  of  this  state,  with 
power  to  insure  property  against  loss  or  destruction  by 
fire;  that  on  September  17,  1885,  the  plaintiff  was  the 
owner  of  a  two-story  shingle  roof  hotel  building  known 
as  the  "City  Hotel,"  situate  on  lots  3  and  4,  block  52,  of 
the  city  of  North  Bend,  in  said  county;  also  a  one  and  a 
half  story  frame,  shingle  roof,  barn,  located  on  lots  3  and 
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4,  block  52,  of  the  city  of  North  Bead,  in  said  county,  and 
on  said  day  the  plaintiff  applied  to  James  W.  Adams,  the 
iigent  of  defendant,  lawfully  authorized  to  make  the  con- 
tract herein  set  forth,  for  insurance  li^ainst  loss  or  damage 
by  fire  upon  said  hotel  building  and  barn,  and  on  said  day 
the  defendant,  by  its  agent,  in  consideration  of  the  sum  of 
$96,  duly  paid  by  the  plaintiff,  agreed  to  become  an  insurer 
of  said  property  for  the  period  of  one  year  from  Septem- 
ber 17, 1885,  and  agreed  to  make  and  deliver  to  the  plaint- 
iff a  policy  of  insurance  for  $1,600  in  the  usual  form  of 
such  policies  issued  by  said  defendant.  It  was  agreed  by 
the  parties  at  the  time  of  making  said  contract  that  said 
insurance  should  commence  and  bind  the  defendant  from 
the  date  of  the  receipt  and  payment  of  the  premium,  and 
the  defendant,  in  consideration  of  the  premium,  agreed  to 
make  and  deliver  to  the  plaintiff,  within  a  reasonable  time, 
its  policy  of  insurance  upon  said  buildings  to  the  amount 
of  $1,600  against  loss  or  damage  by  fire  for  the  period 
aforesaid;  that  by  the  terms  of  the  policies  of  insurance 
issued  by  defendant  it  promised  and  agreed  to  keep  and 
save  harmless  said  plaintiff  in  the  sum  of  $1,600  from 
loss  or  damage  by  fire  on  said  hotel  building  and  barn  for 
one  year  from  the  date  aforesaid;  that  on  August  26, 1886, 
while  said  contract  was  in  force,  said  buildings  were  entirely 
destroyed  by  fire;  that  the  value  of  said  buildings  at  the 
time  said  fire  occurred  was  $2,500;  that  the  defendant  ac- 
cepted and  received  the  said  sum  of  $96  premium  in  full 
payment  of  said  insurance  for  the  date  and  period  aforesaid, 
but  that  said  defendant,  through  its  said  agent,  fraudulently 
and  negligently  omitted  and  failed  to  execute  and  deliver 
to  the  plaintiff  its  policy  of  insurance  on  said  hotel  build- 
ing and  on  said  barn  as  by  the  terms  of  the  contract  of 
insurance  it  was  bound  to  do;  that  the  plaintiff,  immedi- 
ately after  said  fire,  notified  the  defendant  of  the  loss  of 
said  buildings  by  fire,  and  on  February  — ,  1887,  made  a 
particular  statement  of  the  loss  and  damage  sustained,  in 
35 
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writtiigj  under  oath,  which  was  duly  served  on  defendant ; 
that  by  reason  of  the  premises  the  defendant  became  and 
now  is  indebted  to  the  plaintiff  in  the  sum  of  $1,600,  with 
interest  from  August  27,  1886,  and  that  no  part  thereof 
hu.s  been  paid ;  and  the  plaintiff  prays  judgment,  etc. 

The  defendant  answered  denying  every  allegation  ezoept 
Riich  as  are  expressly  admitted  or  otherwise  answered,  and 
admitting  that  it  is  a  corporation,  under  the  laws  of  thb 
^rate^  for  the  purpose  of  insuring  against  loss  by  fire. 
1      p—  Ah  to  plain tiiFs  being  the  owner  of  the  property  de- 

iH  31  si-ribed,  or  the  holder  thereof,  or  whether  the  same  was 

destroyed  by  fire,  the  defendant  has  no  knowledge  or  in- 
ibrmation  from  which  to  form  a  belief,  and  therefore  de- 
ni^  the  same ;  and  subsequently  on  leave  of  the  court 
luuended  its  answer  and  setup  an  express  denial  that  the 
]>laintiff  at  any  time,  or  that  any  one  in  his  behalf,  ever 
made  out  and  ^c  rved  upon  or  furnished  to  the  defendant 
tf#S  any  proof  of  lass  whatever  stated  in  the  plaintiff's  petition. 

Defendant  denies  that  at  any  time  it  effected  the  insurance 
of  plaiptiff 's  property  as  stated,  or  that  any  contract  of  in- 
^  ^^nrauce  was  directly  or  indirectly  made  as  stated,  and  asks 

*^  judgment,  etc. 

ip  There  was  a  trial  to  a  jury,  with  a  verdict  for  the  plaintiff 

lur  §1,742.80.  The  defendant's  motion  for  a  new  trial 
was  overruled^  and  judgment  entered  on  the  verdict;  to 
which  the  defendant  excepted. 

The  plaintiff  in  error  assigns  numerous  errors  of  the  court 
l>e)ow,  not  necessary  to  set  forth,  as  those  argued  in  the  brief 
wf  nuinsel  present  all  the  material  questions  to  be  considered. 

It  appeal's  from  the  evidence  set  out  in  ihe  bill  of  ex- 
<v|)tions  that  on  September  23,  1886,  the  Nebraska  and 
Iowa  Insunmce  Company, by  and  through  its  local  agent, 
Jamesi  Vk\  Adams,  at  North  Bend,  Nebraska,  contracted 
with  the  defendant  in  error,  Johit  Seivers,  to  insure  him  to 
the  amount  of  $1,600  upon  his  hotel  building  and  bam, 
situate  at  North  Bend,  against  loss  or  damage  by  fire  for 
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one  year  from  said  date  for  a  premium  of  $96,  forty  dol- 
lars of  which  had  been  previously  paid  by  Seivers  to 
Adams^  twenty  dollars  was  paid  ou  the  day  mentioned, 
and  the  balance^  thirty -six  dollars,  making  $96,  was  paid 
during  the  year,  and  before  the  loss  of  the  property  by 
fire,  in  accordance  with  an  agreement  between  Adams,  the 
insurance  agent,  and  Seivers,  insured. 

On  August  26,  1886,  the  insured  property  was  totally 
destroyed  by  fire.  It  was  understood  and  agreed  between 
the  agent  and  Seivers,  and  was  a  part  of  the  contract,  that 
a  formal  policy  of  the  insurance  company  was  to  be  exe- 
cuted and  delivered  immediately,  or  in  due  course  of  busi- 
ness, but  was  not  so  delivered,  nor  was  any  policy  under 
the  terms  of  the  contract  ever  executed  and  delivered  to 
the  insured ;  that  at  various  times  after  the  entering  into 
the  contract  of  insurance,  and  before  the  fire,  the  agent 
represented  to  the  insured,  and  to  his  wife,  that  the  policy 
contemplated  by  their  said  contract  had  been  executed  and 
was  deposited  in  his  safe ;  that  immediately  after  the  fire 
the  agent  claimed  that  the  contract  of  insurance  wbs  not 
made  with  the  Nebraska  and  Iowa  Insurance  (-ompany, 
but  was  made  with  the  Sun  Fire  Insurance  Com|>any,  of 
London,  England,  for  which  he  was  also  agent.  It  ap|)ears 
that  about  thirteen  or  fourteen  days  after  the  fire  the  agent 
iianded  to  E.  W.  Barnard,  acting  as  attorney  or  agent  of 
Seivers,  or  his  wife,  a  policy  of  insurance  of  the  company 
(plaintiff  in  error)  purporting  to  insure  Seivers  in  $1,600 
against  fire  upon  the  property  mentioned,  for  one  year  from 
August  12,  1885,  which  policy  bore  date  August  12, 1886, 
the  date  on  which  upon  its  face  it  expired.  On  the  13th 
of  September,  three  or  four  days  after  the  delivery  of  the 
policy  by  Adams  to  Barnard,  the  latter,  as  attorney  for 
Seivers  and  his  wife,  took  it  to  Omaha  to  the  general  office 
of  the  insurance  company  and  presented  it  to  Matt.  Good- 
win, secretary  and  adjuster  of  the  company.  This  policy 
does  not  appear  to  have  been  returned  to  Seivers,  nor  does 
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it  appear  to  have  been  oflFered  in  evidence  by  eitlier  party. 
Nevertheless  it  is  found  attached  to  the  bill  of  exceptions 
as  an  exhibit.  It  also  appears  that  on  September  13,  the 
same  day  this  policy  was  taken  to  Goodwin,  he  employed 
counsel  to  prosecute  Adams,  the  agent  at  North  Bend,  for 
fraudulent  practices  in  this  transaction,  and  went  himself 
to  North  Bend  the  evening  of  the  same  day.  There  was 
also  evidence  tending  to  prove  that  at  the  time  Barnard 
went  to  Omaha  and  delivered  the  policy  to  Goodwin,  th<» 
secretary  of  the  company,  he  also  delivered  to  him  a  notice 
or  statement,  drawn  up  by  D.  M.  Strong,  an  attorney  for 
Seivers,  directed  to  the  Nebraska  and  Iowa  Insurance 
Company,  with  an  estimate  of  the  amount  of  loss  by  fire. 
It  also  appears  that  on  February  21, 1887,  before  the  com- 
mencement of  this  suit,  the  plaintiff  below  served  upon  the 
<1efendant  a  proof  of  loss,  which  is  believed  to  be  legally 
sufficient,  both  in  form  and  substance. 

The  plaintiflF  below,  in  his  brief  here,  claims  this  to  be 
an  action  at  law,  for  a  breach  of  contract  to  issue  a  policy 
of  insurance.  Excepting  to  the  designation  of  "  action  at 
law,'^  I  agree  with  him  that  it  is  an  action  for  the  breach  of 
the  defendant's  contract  to  issue  a  policy  of  insurance ;  in 
other  words,  that  it  is  not  an  action  for  a  specific  perform- 
ance of  the  contract  of  insurance ;  at  the  same  time  it  may 
be  difficult  under  our  Code  and  practice  to  draw  a  clear 
line  of  distinction  between  the  action  for  breach  of  con- 
tract and  that  to  enforce  the  specific  performance  of  such 
contract  after  the  term  for  which  the  contract  was  made 
has  expired,  and  after  the  destruction  by  fire  of  the  prop- 
erty against  which  the  insurance  was  agreed  to  be  made. 
In  either  case,  if  the  action  be  sustained,  the  judgment 
would  be  the  same;  and,  so  far  as  I  know^  the  sub- 
stance of  the  pleadings,  undei*  the  Code  system,  would  be 
identical.  This,  I  think,  disposes  of  the  first  point  pre- 
sented in  the  plaintiff  in  error's  brief,  but  which  it  is  but 
just  to  counsel  to  say  is  not  relied  upon  €»  vital 
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The  second  point  is  that  the  parol  contract  to  insure  was 
merged  in  the  written  policy  delivered  by  the  agent  Adams 
to  the  attorney  Barnard  for  the  plaintiff.  The  principal 
ground  upon  which  this  point  is  raised,  as  it  is  understood, 
is  that  the  proof  of  loas  made  by  the  plaintiff,  some  six 
months  subsequent  to  the  loss,  sets  up  this  policy.  The 
])roposition  of  law  stated  by  the  plaintiff  in  error,  to  which 
counsel  cites  authorities,  that  a  verbal  contract  reduced  to 
writing,  which  covers  all  branches  and  elements  of  the 
itmtract,  is  merged  therein  is  conceded.  If  the  written 
policy  had  contained  or  fairly  covered  all  branches  and 
elements  of  the  verbal  contract,  the  verbal  contract  would 
have  been  merged  and  absorbed,  and  no  action  for  a  breach 
of  it  would  be  maintainable.  But  in  order  to  avail  itself 
of  this  point  the  plaintiff  in  error  would  have  to  admit 
the  written  contract  as  binding  upon  it.  This  it  does  not 
do,  but  on  the  contrary,  to  avoid  the  absurdity,  has  con- 
stantly repudiated  it.  Even  this  was  scarcely  necessary, 
as  not  only  on  its  face  was  it  executed  and  delivered  long 
after  the  time  which  it  assumed  to  cover  had  expired,  but 
upon  its  face  and  by  its  terms  it  was  made  to  expire  before 
the  happening  of  the  loss  by  fire  which  is  the  event  of  this 
controversy,  and  which  made  it  an  object  of  interest  to  the 
parties.  It  was  therefore  at  the  moment  of  its  execution 
utterly  null  and  void  for  any  and  for  all  purposes.  Being 
80,  its  recital  in  the  proof  of  loss  by  the  plaintiff  was 
merely  incumbering  that  paper  with  an  extraneous  fiction 
without  any  legal  significance  whatever. 

Again,  it  is  contended  by  the  plaintiff  in  error  that  the 
proof  of  loss  was  made  and  presented  long  after  the  time 
required  by  the  usages  of  the  insurance  company  for  a 
proof  of  loss,  under  its  policy,  to  be  made,  and  hence  was 
inoperative  and  insufficient  as  proof.  Here  arises  the 
question  whether,  in  an  action  upon  a  parol  contract  to  in- 
sure, it  is  necessary,  as  a  condition  precedent  to  his  right 
of  action,  for  the  plaintiff  to  prove  the  making  of  proof 
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of  loss.  The  plaintiff  in  error  contends  that  it  is,  and  to 
that  point  cites  the  case  of  McCann  v.  The  .^Jtna  Insur- 
ance  Ob*,  3  Neb.,  198.  I  concede  the  authority  of  that 
decision  to  its  full  extent.  Were  it  not  for  that  precedent 
I  would  be  inclined  to  hold  with  the  supreme  court  of  the 
,  United  States  in  Tayloe  r.  The  Merdiants  Fire  Insurance 
Co*j  9  Howard,  390;  the  Supreme  Court  Com.  of  Califor- 
nia in  Goid  r.  The  Sun  Lhs.  fJ).,  73  Cal,  216;  and  the  su- 
preme court  of  Missouri  in  Baile  v.  The  St.  Joseph  Fire  & 
Marine  Ins.  Co.y  73  Mo.,  371,  to  the  effect  that  when  an  in- 
-  Burance  company  enters  into  parol  contract  to  issue  a  policy 
and  fails  to  issue  such  policy  it  waives  its  right  to  demand 
proof  of  the  loss  arising  under  such  contract  of  insurance. 
But  let  us  consider  to  what  extent  the  decision  in  McCann's 
case  sustains  the  position  of  the  plaintiff  in  error.  It 
i»**t*  would  seem  to  \w  claimed  that  where  a  company  enters 

ilC  into  a  parol  contract  of  insurance,  or  a  contract  to  make 

and  deliver  a  policy^  it  is  a  condition  precedent  to  the 
maintaining  of  an  action  by  the  assured  for  a  loss  arising 
there  an  tier  to  make  and  present  proof  of  such  loss  within 
the  time  vvhich  would  have  been  limited  for  the  same  by 
the  terms  of  such  policy  had  it  been  executed  and  de- 
livered*  The  rule  in  McCann's  case,  cited,  fells  far  short 
of  that  requirenientj  while  it  does  hold  that  proof  of  loss 
shall  be  made  and  served  on  the  insurance  company  as  a 
oondition  precedent  for  the  bringing  of  an  action.  I  quote 
the  rlaiise  of  the  syllabus  of  that  case:  "Although  there 
may  be  suffieicnt  evidence  to  establish  a  parol  contract  of 
ifisu  ranee,  yet  before  the  assured  has  any  right  of  action 
fijr  the  loss  sustained  he  must  make  and  deliver  to  the  com- 
pany a  particular  account  of  the  loss,  signed  and  sworn  to, 
tdjL^ether  with  a  statement  of  the  whole  value  of  the  sub- 
joef  insured  J  his  interest  therein,  and  when  and  how  the 
loss  originated :  the  giving  of  notice  and  taking  of  pre- 
liminary proofs  are  conditions  precedent,  and  must  be  per- 
formed before  the  a^isured  is  entitled  to  receive  payment. 
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or  to  sae  for  the  loss,  unless  the  company  by  some  act  on 
its  part  waives  the  performance  of  such  conditions.^' 

The  first  point  by  plaintiff  in  error  applicable  to  the  in- 
struction of  the  court  to  the  jury  is,  that  the  court  erred 
in  stating  the  issues  of  the  casie.  In  the  first  clause  of  the 
instruction,  on  the  court's  own  motion,  it  is  stated  ''  that 
J.  W.  Adams  was  the  agent  of  defendant,  duly  authorized 
to  make  contracts  for  defendant  against  losses  or  damage 
by  fire."  The  counsel  say  in  their  brief  that  "we  could 
admit  that  Adams  had  authority  to  contract  for  insurance, 
but  to  admit  that  he  had  authority  to  make  the  contract  ns 
alleged  is  quite  another  question."  The  point  as  I  under- 
stand it  is  that,  while  plaintiff  in  error  could  admit  that 
Adams  had  authority  for  insurance  on  its  behalf,  yet  tliut 
that  authority  was  limited  to  the  making  and  signing  of 
written  policies  of  insurance,  and  did  not  extend  to  the 
making  of  parol  contracts  to  insure.  To  this  point  I 
quote  from  the  bill  of  exceptions,  premising  that  on  impan- 
elling the  jury  and  before  entering  upon  the  trial  the 
plaintiff  asked  leave  of  the  court  to  withdraw  a  juror  and 
cx)ntinue  the  case  on  the  ground  of  surprise,  to  his  disad- 
vantage; and  in  explanation  of  his  sudden  surprise  "the 
plaintiff  says  that  if  the  defendant  will  admit  that  J.  W. 
Adams  was  the  agent  of  the  defendant  at  the  time  stated 
in  the  petition,  and  duly  authorized  to  make  the  contract 
of  insurance  sued  upon,  and  that  the  money  was  paid,  as 
stated,  to  defendant,  in  the  petition  I  will  proceed  to  trial. 
The  defendant  says  he  will  admit  all  but  the  money  mat- 
ter; the  court  says  that  under  the  admission  he  will  require 
the  plaintiff  to  proceed  to  trial ;  the  motion  to  withdraw 
juror  is  overruled;"  and  the  trial  proceeded. 

On  this  record  it  would  seem  that  the  court  had  full 

^utiiority  for  the  statement  in  the  charge  referred  to,  and 

^1      question   of  the  power  and  authority  of  the  agent 

AdAXQfi  to  make  the  parol  contract  to  insure  on  behalf  of 

<Ie<fejJ<I«nt,  as  set  out  in  the  petition,  was  put  to  rest,  so  far 

^»  thi3   action  was  concerned. 


^■^1 
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Tlietsceond  point  on  the  instnictioiifi  h  that  tliev  ignore 
the  question  uf  the  written  polioy  merging  tlie  alleged 
panil  conti^ct  In  my  opinion  there  wasi  nothing  to  sub- 
mit to  tlic  jury  on  that  que.^tion<  I  am  unable  to  find 
from  the  bill  of  exceptions  that  this  so-called  written  pol- 
icy waa  in  evidence  before  the  jury.  If  it  was,  I  am  of 
the  opinion  that  the  only  charge  winch  the  oonrt  could 
properly  give  tliem  in  resjieet  to  it  won  hi  have  l>een  that 
it  was  no  contract  binding  upon  tlie  defendant 

In  addition  tti  the^n?  object  ions  to  the  instructions,  coun- 
sel in  the  brief  i?ay ;  **  Goodwin'si  presence  after  the  fire  may 
have  waived  or  superseded  the  neeessity  of  notice  of  loss," 
but  certainly  was  not  proof  of  it. 

The  ninth  instruction  given  to  the  jury  wai?  that  "if 
they  Ijelievc  from  the  evidence  that  Goodwin  wa.^j  in  the 
month  of  Septeuibcr,  1 S8G,  the  secretary  or  ais^istant  secre- 
tary of  the  defcudiiot  company^ and  that  heat  tlie  time  saw 
that  the  buildings  in  question  were  burned,  and  that  he 
tlien  liad  notice  by  his  |)er6onal  observation  of  such  burn- 
ing of  said  buildings,  and  then  knew  those  to  l>e  the  build- 
ings in  question  in  this  action,  then  this  should  be  suffi- 
cient notice  to  the  deiendant  of  the  lo&s  by  burning  of  said 
buildings,  if  by  pergonal  observation  the  said  Goodwin  then 
actually  saw  that  the  lo&s  was  tiital  and  complete,  then  proof 
of  tlie  extent  of  the  loss,  by  the  plaintiff  to  the  defendant, 
would  not  be  necessary,'' 

4.n  examination  of  this  instruction  shows  that  the  objec- 
tion of  the  plaintiff  in  error  to  it  is  confined  to  the  latter 
clause.  In  this  I  concetle  that,  in  view  (.>f  the  authority  in 
tiie  case  of  McCann,  mipra^  the  court  fell  into  an  error  in 
instructing  the  jury  that  the  presence  of  Goodwin  at  the 
fcicene  of  the  late  tire,  and  actually  seeing  that  the  loss  of 
the  buildings  was  total  and  complete,  did  away  with  the 
necessity  of  proof  of  loss  by  the  plaintiff;  but,  as  we  have 
BL^n  that  there  was  proof  of  loss,  which  was  not  only  com- 
plete and  sufficient  proof,  undisputed  by  the  defendant,  the 
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incorporating  with  it  a  reference  to  the  alleged  written 
policy  is  urged  as  substantive  ground  of  defense  to  the 
action. 

The  only  ground  of  contention  against  the  proof  of  loss 
in  that  it  was  not  made  and  presented  in  limited  specified 
time;  whereas,  under  the  rule  in  McCann's  case,  we  have 
not  been  able  to  sustain  that  objection.  The  error  of  the 
wurt  below,  therefore,  worked  no  prejudice  to  the  plaintiff 
in  error. 

The  instructions  given  by  the  court  on  its  own  motion, 
with  the  exception  of  the  above,  meet  our  approval;  those 
asked  by  the  plaintiff  in  error  and  refused  by  the  court, 
being  but  the  antithesis  of  those  given,  their  refusal  is  ap- 
proved. 

Other  points  raised  by  the  bill  of  exceptions  not  being 
argued  by  the  plaintiff  in  error  in  the  brief  will  not  be 
further  considered. 

Judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


Chester  Holloway  v.  Neubon  Schooley. 
[Filed  Ootobbb  4, 1889.] 

^*  Sill  of  Exceptions:  Defects.  A  paper  in  the  semblanoe  of  a 
bill  of  exceptions,  bat  which  has  not  been  allowed  and  certified 
l>y  the  judge  who  tried  the  cause  in  the  court  below,  nor  by  the 
clerk  of  such  court,  under  the  circumstances,  or  in  the  manner 
provided  by  statute,  filed  with  the  record  in  this  court  will  be 
stricken  out  on  motion. 

^'  ^^^ctctioe :  iNSTRnorioNS:  Review.  In  civil  cases,  instructions 
t>^  the  court  to  a  jury,  the  giving  or  refusal  of  which  was  not 
^^cepted  to  upon  the  trial  in  the  court  below,  will  not  be  con- 
^iclered  in  this  court. 


97    668 
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Error  to  the  district  court  for  Bufiklo  county, 
below  before  Hamer,  J. 


Tried 


Stanley  Thompson,  for  plaintiff  in  error : 

Mere  voluntary  dismissal  of  a  criminal  prosecution  is 
not  prima  fade  evidence  of  malice.  {Adams  v.  Lisher,  3 
Blackf.  [Ind.],  445;  Lindsay  v.  Lamed,  17  Mass.,  190; 
Ivers  V.  Bartholomew,  9  Conn.,  309 ;  ladder  v.  Parkhurst, 
3  Allen  [Mass.],  393;  Cooley  on  Torts,  185.)  The  ques- 
tion of  probable  cause  is  one  of  law  and  &ct,  and  should 
not  have  been  submitted  to  the  jury  except  as  to  the  facts. 
(Tamer  v.  CfBrien,  5  Neb.,  547;  Ross  v.  Langworthy,  13 
Id.,  495;  Boyd  v.Oross,  35  Md.,  194.) 

X.  8.  Irvin,  and  John  M,  Stewart,  for  defendant  in  error ; 

No  exceptions  were  taken  to  the  instructions  below,  and 
there  is  nothing  for  this  court  to  review.  In  the  Ne- 
braska cases  cited  by  counsel  for  plaintiff  in  error  the  in- 
structions were  too  favorable  to  defendant,  and  the  judg- 
ment was  for  that  reason  reversed.  If  the  instructions  in 
this  ease  are  open  to  the  objection  urged  by  counsel  for 
plaintiff  in  error,  they  would  for  that  reason  be  clearly 
favorable  to  him  and,  if  excepted  to,  would  not  warrant  a 
reversal. 


Cobb,  J. 

This  cause  is  brought  on  error  to  review  the  judgment 
€>f  the  district  court  of  Buffalo  county. 

Nelson  Schooley,  the  plaintiff  below,  alleged  that  the 
defendant,  Chester  Hollo  way,  on  December  18,  1886, 
falsely  and  maliciously,  and  without  reasonable  and  prob- 
able cause,  complained  under  oath  before  T.  J.  Mahoney, 
a  justice  of  the  peace  of  Gibbon  township,  in  said  county, 
that  on  December  13, 1886,  the  plaintiff  went  to  the  house 
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occupied  by  James  Burgess,  in  said  county,  and  broke  the 
lock  of  the  door  of  said  bouse  and  took  therefrom  200 
bushels  of  oats,  the  property  of  defendant,  which  property 
was  unlawfully  stolen  and  taken  away  by  the  plaintiff ;  that 
the  defendant  caused  a  warrant  to  be  issued  by  the  said  jus- 
tice of  the  peace  upon  his  said  complaint  for  the  apprehension 
of  plaintiff,  and  maliciously,  and  without  probable  cause, 
caused  the  plaintiff  to  be  arrested  on  said  charge  and  to  be 
held  a  prisoner  by  the  constable  of  said  township  for  the 
period  of  one  day ;  that  on  the  day  set  for  trial,  December 
22,  1886,  the  defendant  dismissed  his  complaint  and  the 
plaintiff  was  discharged  of  said  crime  and  the  prosecution 
was  ended;  that  the  plaintiff  expended  two  dollars  in  his 
defense,  and  was  prevented  from  transacting  his  business 
for  two  and  a  half  days,  to  bis  damage  seven  and  a  half- 
dollars,  by  means  of  which  premises  the  plaintiff  has  been 
put  to  great  trouble  and  annoyance  to  procure  his  dis- 
charge from  arrest  and  prosecution  and  has  been  prevented 
from  transacting  his  business  and  has  been  greatly  injured 
in  his  credit  and  reputation,  and  brought  into  publicscandal, 
infamy,  and  disgrace,  and  has  suffered  great  anxiety  and 
pain  of  body  and  mind,  to  his  damage  in  the  sum  of  $2,000, 
for  which  he  asks  judgment. 

The  defendant  answered  denying  specifically  that  lie 
made  a  complaint  on  December  18, 1886,  under  oath  falsely, 
maliciously,  and  without  probable  cause  before  a  justice  of 
the  peace  of  Gibbon  township,  in  said  county,  as  set  out  in 
plaintiff's  petition. 

II.  Denying  specifically  that  he  caused  to  be  issued  by 
the  said  justice,  falsely,  maliciously,  and  without  probable 
cause,  a  warrant  for  the  arrest  of  the  plaintiff. 

III.  Denying  that  on  December  22,  1886,  he  dismissed 
the  said  complaint  against  the  plaintiff,  but  that  the  same 
was  dismissed  at  the  instance  of  Greorge  E.  Evans,  who  was 
acting  in  the  capacity  of  state  prosecutor. 

IV.  That  he  admits  that  he  made  the  complaint  allied, 
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but  had  reasonable  and  probable  grounds  for  believing  the 
plaintiff*  guilty  as  in  said  complaint  and  warrant  charged. 

V.  That  he  denies  specifically  that  the  plaintiff*  was  put 
to  great  trouble  and  annoyance  and  expense,  or  was  brought 
into  public  scandal  and  disgrace,  or  that,  by  reason  of  the 
premises, plaintiff*  was  damaged  in  the  sum  of  $2,000,  or  in 
any  other  amount,  or  on  any  other  account,  connected  with 
said  charge  and  complaint. 

There  was  a  trial  to  a  jury,  with  verdict  for  the  plaintiff' 
for  $500  damages.  The  motion  of  defendant  to  set  aside 
the  verdict  being  overruled,  judgment  was  entered  for  the 
amount  of  the  verdict  and  costs,  to  which  the  defendant 
excepts,  and  forty  days  allowal  in  which  to  reduce  bill  of 
exceptions  to  writing. 

The  plaintiff*  in  error  assigns  the  following  errors  in  the 
trial  in  the  court  lx)low  : 

1.  Excessive  damages  awarded  by  the  jury,  unwarranted 
by  the  evidence  and  the  instructions  of  the  a)urt  on  its 
motion,  appearing  to  have  been  given  under  the  influence  of 
passion  and  prejudice. 

2.  Errors  excepted  to  on  the  trial. 

3.  Error  of  instruction  No.  1,  by  the  court  on  its  own 
motion. 

4.  Instructions  Nos.  1,  2,  3,  4,  5,  and  6,  on  request  of 
plaintiff*. 

5.  In  refusing  Nos.  5  and  6,  on  request  of  defendant. 

6.  The  verdict  is  not  snstained  by  sufficient  evidence. 

7.  In  overruling  the  motion  for  new  trial. 

On  motion  of  defendant  in  error  to  strike  from  the  files 
the  bill  of  exceptions  presented,  for  the  reason  that  the 
same  had  not  been  allowed  and  certified  by  the  court  below, 
nor  filed  in  the  office  of  the  clerk  of  the  district  court,  but 
was  an  unauthorized  bill  of  exceptions,  the  motion  was 
sustained.  The  bill  of  exceptions  having  been  stricken  out 
of  the  record,  so  much  of  the  errors  assigned  as  refer  to 
excessive  damages,  errors  of  law,  and  want  of  sufficient 
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evidence  at  the  trial  cannot  now  be  considered  in  this  court, 
as  those  questions  depended  upon  the  disclosures  of  the  bill 
of  exceptions. 

The  other  errors  assigned  are  based  ujwu  the  giving,  or 
the  refusal  to  give,  certain  instructions  by  tlie  court  to  the 
jury.  By  inspection  of  the  record  it  does  not  appear  that 
either  the  instructions  given  by  the  court  on  its  own  motion, 
or  those  given  at  the  request  of  the  plaintiff,  or  those  re- 
el nested  by  the  defendant  and  refused  by  the  court,  wore 
excepted  to  by  the  plaintiff  in  error  upon  the  trial.  The 
province  of  this  court  of  review  to  interpose  and  consider 
the  errors  assigned  is,  tlierefore,  at  an  end,  so  far  as  this 
<»iiuse  is  concerned,  it  being  a  settled  rule  that  the  giving  or 
refusal  of  instructions  to  a  jury,  unless  exceptions  shall  be 
taken,  and  made  of  record  at  the  time,  by  the  complaining 
party,  will  not  be  considered  as  grounds  for  reversal  in  the 
supreme  court.  The  judgment  of  the  district  court  is 
affirmed. 

Judgment  affirmed. 


The  other  Judges  concur. 


Mark  Levy  v.  The  First  National  Bank  of 
Hastings. 

[FiLVD  OCTOBEB  4,  1889.] 

!•  Principal  and  Agent  A  principal  in  bound  by  tbe  acts  of  his 
agent  to  the  extent  of  the  apparent  authority  conferred  on  him. 
{WOtiier  r.  Wrapy  17  Neb.,  679 ;  Lort(m  r.  RusadI,  ante,  372.) 

2« :  Nbootiablb  Instruments:  Forgkby.    A  check  drawn 

by  I.  W.  F.,  paymaster,  on  J.  O.  T.,  assistant  treasurer  B.  & 
H.  R.  R.  Co.  in  Neb.,  to  the  order  of  F.  L.  D.,  was  presented  to 
the  Nat.  Bk.  of  H.  by  L.  with  a  forged  indorsement  of  the  name 
of  F.  L.  D.  thereon,  and  the  money  received  by  L.  from  the  bank, 
which,  having  acoonn ted  to  F.  L.  D.  for  the  amount  of  the  check, 
sued  L.  therefor.    SM,  That  L.  was  liable. 
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Error  to  the  district  court  for  Adams  county, 
below  before  Gaslin,  J. 


Tried 


OappsA  McOreary,  for  plaintiff  in  error: 

The  act  of  a  special  agent  outside  the  scope  of  his  au- 
thority is  void,  unless  ratified,  but  does  not  affect  the  va- 
lidity of  what  he  was  authorized  to  do.  (Davenport  Savings 
Association  v.  Ins.  Co.,  16  la.,  74;  Bangor  Boom  Corpo- 
ration  v.  Whiting ,  29  Me.,  123.)  All  persons  are  bound  to 
inquire  into  the  extent  of  a  special  agent's  powers.  (  Wheeler 
V,  PlaUsmouth,  7  Neb.,  279.)  An  agent  can  bind  his  prin- 
cipal only  while  acting  within  the  scope  of  his  authority. 
(Maifhews  v.  SowlCy  12  Neb.,  404;  Mechanics^  Bank  v.  R, 
Co.y  3  Kernan  [N.  Y.],  599;  Massey  v.  BeecJier,  3  Cush. 
[Mass.],  511;  Coleman  v.  Riches,  16  C.  B.  [81  E.C.  L.], 
104;  Grant  r.  Norway y  10  Id.,  665.)  The  bank  placed  it  in 
the  power  of  Abbott  and  Dudley  to  do  the  wrong  and  must 
therefore  suffer.  {Homan  v.  Lahoo,  2  Neb.,  297;  Dinsmore 
r.  Stimbert,  12  Id.,  439.)  Were  all  the  parties  equally  in- 
nocent the  law  would  leave  them  undisturbed.  {Bank  v. 
Bank,  17  Mass.,  33.)  Only  those  who  appear  on  a  nego- 
tiable instrument  can  be  held  liable  for  its  non  payment. 
{Webster  v.  Wray,  19  Neb.,  558,  and  cases  cited;  R.  Co.  v. 
Benedict,  5  Gray  [Mass.],  561;  Edwards  on  Bills,  80; 
Chitty  on  Bills,  27.) 

J.  B.  Cessna,  for  defendant  in  error: 

Violation  of  private  instructions  by  an  agent  acting  un- 
der a  general  authority  will  not  relieve  the  princi}>al. 
(Story  on  Agency,  sees.  126,  127-133;  Minter  v.  R.  Cb., 
41  Mo.,  503;  Oruzan  v.  Smith,  41  Ind.,  288;  Thurber  v. 
Anderson,  38  111.,  167;  Palmer  v.  Cheney,  35  Id.,  281;  No- 
ble V.  Nugent,  89  Id.,  252.)  Partial  acceptance  by  the 
principal  of  a  contract  made  by  an  agent  adopts  the  whole. 
(McKeiganv.  Hopkins,  19  Neb.,  33;  Mortgage  Co.  v.  Hen- 
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ilersony  13  Id.,  169 ;  Rich  v.  Bank,  7  Id.,  201;  JofiHn  r. 
Miller,  14  Id.,  91;  Beidman  v.  Goodell,  9  X.  W.  Rep., 
000;  Laurence  r.  Leicls,  133  Mass.,  161;  NichoUs  v,  Shafer, 
30  N.W.  Rep.,  383;  Banl-  v.  Bank,  16  Wis.,  125;  McCor- 
mick  V,  Peters,  24  Neb.,  70.)  Acceptance  of  an  agent\s  un- 
authorized acts  amounts  to  ratification.  (1  Am.  and  Eng. 
Ency.  of  Law,  432  ff.;  Tooker  v.  Sloan,  30  N.  J.  Eq.,  394 ; 
Jones  V,  Atkinson,  68  Ala  ,  167;  Perkins  v.  Boothby,  71  Me., 
91;  Guilford  v.  Ashhaugh,  44  la.,  519.)  The  exceptions 
.should  present  specifically  the  objections  relied  on.  {Loyyi'ie 
p.  France,  7  Neb.,  192;  Tomer  v,  Densmore,  8  Id.,  384.) 
By  the  assignment  by  delivery  of  the  forged  draft,  un- 
der the  facts  disclosed,  plaintifi^  in  error  is  liable.  (Smith 
V.  McNair,  19  Kas.,  330;  Snyder  v.  Reno,  38  la.,  329; 
Cabot  Bank  v.  Morton,  4  Gray  [Mass.],  156;  Jones  v. 
Ryde,  5  Taunt.,  488 ;  Wilkinson  v,  Johnson,  3  B.  &  C, 
428 ;  Gumey  v.  Womersly,  28  Eng.  Law  and  Eq.,  256 ; 
Terry  v.  Bissell,  26  Conn.,  23;  Byleson  Bills,  278.) 

Cobb,  J. 

This  cause  is  brought  to  this  court  on  error,  by  the  de- 
fendant in  the  court  l>elow,  for  the  review  of  the  judgment 
of  the  district  court  of  Adams  county. 

The  First  National  Bank  of  Hastings  brought  an  ac- 
tion against  Mark  Levy,  alleging  that  it  was  an  organization 
of  the  government  of  the  United  States  ;  that  on  August 
8, 1887,  the  defendant  sold  a  bill  of  goods  to  a  person  un- 
known, who  represented  himself  as  F.  L.  Dudley,  taking 
in  payment  for  the  goods  a  check,  or  order  as  follows : 

"RollFaber.  No.  5443. 

"  Burlington  &  Missouri  R.  R.  in  Neb. 
"$90.  Omaha,  June  30,  1887. 

**  J.  G.  Taylor,  asst.  treasurer,  pay  to  the  order  of  F.  L. 
Dudley,  ninety  dollars ;  payable  at  the  Nebraska  National 
Bank,  Omaha ;  First  National  Bank,  Lincoln  ;  First  Na- 
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tioiial  Bank,   Denver.     Paid,  Omaha,  August  10,  1887, 
Nebraska  National  Bank.  J.  W.  Fj.oyi>, 

^^  Pay  master. '^ 

Endorsed :  "  Endorsement  must  be  made  in  ink,  must 
be  technically  correct — if  by  a  X  should  be  witnessed,  and 
residence  of  witnesses  stated.  Signature  of  employee,  F. 
Ij.  Dudley.  Witness,  Myron  Abbott,  residence  *.  *  * 
Pay  Omaha  National  Bank,  Omaha,  or  order,  for  oolle<?- 
tion,  account  of  First  National  Bank,  Hastings,  Nebraska, 
Geo.  H.  Pratt,  cashier." 

That  on  August  9  the  defendant  sold  or  procured  said  note 
or  draft,  to  be  sold  and  assigned  by  delivery  to  the  plaint- 
iff, the  defendant  receiving  therefor  ninety  dollars  in  cash: 
that  the  draft  was  immediately  presented  for  payment,  and 
payment  refused  for  the  reason  that  F.  L.  Dudley,  the 
payee,  never  endorsed  said  check,  draft,  or  order,  and  his 
signature  was  a  forgery ;  that  on  August  15,  the  plaintift' 
received  notice  of  the  refusal,  and  gave  notice  to  the  de- 
fendant, requesting  him  to  redeem  the  draft,  and  pay  the 
amount,  which  he  refused  to  do.  Wherefore  the  plain tift' 
asks  judgment  against  the  defendant,  with  interest  on  the 
amount  from  August  9,  1887. 

The  defendant  answered  denying  each  and  every  all^a- 
tion  of  the  plaintiff. 

There  was  a  trial  to  the  court,  without  a  juiy,  with  find- 
ings for  the  plaintiff  and  judgment  for  $95.26  and  costs. 

The  defendant's  motion  for  a  new  trial  having  been  over- 
ruled the  cause  is  brought  to  this  court  on  the  following 
errors : 

1.  That  if  the  plaintiff  was  entitled  to  recover  anything 
in  the  court  below,  it  should  not  have  been  for  a  greater 
sum  than  the  defendant  actually  received,  $6.30. 

2.  That  the  judgment  is  not  supported  by  evidence  that 
the  plaintiff  sustained  any  loss,  as  alleged  in  the  petition. 

3.  The  judgment  is  contrary  to  law  and  not  supported 
by  evidence. 
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4.  That  the  evidence,  as  shown  by  Exhibit  "A/'  estab- 
lishes the  fact  that  the  plaintiff  never  lost  anything  as 
alleged,  and  said  evidence  was  introduced  by  the  plaintiff 
on  the  trial  in  the  court  below. 

6.  That  the  court  overruled  the  defendant's  motion  for 
a  new  trial. 

It  appears  from  the  bill  of  exceptions  that  in  August, 
1887,  the  plaintiff  in  error  was  engaged  in  keeping  a  gen- 
tlemen's furnishing  store  at  Hastings,  Adams  county.  In 
this  store  were  employed  Myron  H.  Abbott,  as  under-clerk, 
Moses  H.  Levy,  brother  of  the  proprietor,  as  '' confidential 
and  financial  man,  and  general  manager  and  assistant 
bookkeeper,*'  in  the  proprietor's  absence.  On  August  9  the 
proprietor  was  absent  in  New  York,  and  in  the  east,  pur- 
chasing merchandise  for  the  fall  season's  trade.  The  two 
clerks.  Levy  and  Abbott,  were  present,  in  charge  of  the 
store,  when  a  man,  an  entire  stranger,  came  in  and  bought 
of  Abbott  a  bill  of  goods  amounting  to  37.07,  and  offered 
the  check  mentioned  in  payment.  Abbott  took  the  check 
to  Levy  to  ascertain  if  there  was  any  money  in  the  drawer 
to  cash  it,  and  Levy  answered  there  was  not.  Abbott  said 
that  he  would  then  have  to  go  to  the  bank  to  get  it  cashed 
and  Levy  said  that  he  (the  man)  would  have  to  sign  it.  The 
man  then  wrote  the  name  of  the  payee  of  the  check — as 
that  of  his  own — on  the  back  of  it,  Abbott  took  it  across 
the  street  to  the  bank,  got  it  cashed,  received  the  full 
amount,  returned  to  the  store  with  the  money,  took  out 
the  amount  of  the  bill  of  goods  sold,  and  gave  to  the  cus- 
tomer the  balance,  putting  the  $7.07  in  the  cash  drawer  of 
the  store.  The  customer  received  the  money,  lefl  his 
package  of  goods  in  the  store,  and  departed.  He  makes  no 
subsequent  appearance  in  the  transaction. 

It  appeared  upon  the  cross-examination  of  Abbott,  on  the 

trial,  that  he  signed  the  back  of  the  check  as  a  witness  to 

the  stranger's  signature.     The  check  was  forwarded  by  the 

bank  and  presented  for  payment,  August  10,  to  the  Ne- 

36 
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braska  National  Bank,  of  Omaha,  and  by  it  refused.  The 
check  was  identified  from  the  deposition  of  J.  G.  Taylor, 
assistant  treasurer  of  the  railroad  company,  on  whom  it 
was  drawn,  and  the  endorsement  of  F.  L.  Dudley,  the 
payee,  was  proven  to  be  a  forgery. 

Upon  the  trial  in  the  district  court,  as  well  as  the  argu- 
ment of  counsel  in  this  court,  the  point  relied  upon  seems 
to  have  been  the  want  of  authority  of  Abbott,  the  clerk,  to 
bind  his  employer,  the  plaintiflF  in  error,  or  to  create  a 
liH  liability  on  his  part,  in  the  manner  and  by  the  means  set 

rli*t.n  ^^^  ^^  ^^^  pleadings  and  proof. 

The  witness,   Abbott,   on  his   cross-examination,  was 
-  it!^  asked: 

^;I8S  Q.  State  as  to  whether  Mr.  Levy  gave  any  instructions 

C««<*  as  to  how  the  business  should  be  conducted  in  his  absence. 

J,"^  A.  He  said  we  should  be  careful  in  taking  checks  to 

know  the  signatures. 
;  j;^  Q.  You  say  that  this  transaction  was  without  the  knowl- 

edge or  authority  of  Mr.  Levy? 
|ilv«^..  A.  He  was  not  there,  but  he  knew  that  I  had  taken 

itr*  checks. 

r"  Q.  How  many  had  you  taken  ? 

i  A.  I  could  not  tell. 

Q.  What  one  check  had  you  ever  taken  ? 

A.  John  Blank's,  and  Burger  Bros.' 

Q.  By  the  court :  Were  they  the  same  checks  as  this  ? 

A.  No,  sir ;  I  had  taken  this  kind  of  check  though. 

Q.  By  the  court :  Do  you  say  that  you  took  checks  of 
that  kind  before  and  afler  this,  and  that  Mr.  Levy  knew 
it? 

A.  Yes,  sir. 

The  defendant  (plaintiff  in  error)  testified  that  the  wit- 
ness Abbott  was  in  his  employ  as  a  boy  to  sell  goods,  clean 
out  the  store,  and  fix  up  the  store ;  that  he  had  no  charge 
of  the  books,  or  of  the  business  whatever ;  and  continued 
his  testimony  in  answer  to  the  question  :  What  authority 
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had  he  of  you,  at  any  time,  as  to  receiving  checks  in  pay- 
ment for  goods  ? 

A.  He  never  had  any  authority ;  I  never  allowed,  when 
I  was  in  the  store,  any  of  my  clerks  to  receive  any  checks 
whatever,  except  they  .turn  them  over  to  me  to  examine. 

The  witness  having  stated  that  he  was  absent  at  New 
York,  and  the  east,  at  the  time  of  this  occurrence  was  asked 
the  further 

Q.  What  instructions,  or  order,  if  any,  did  yon  leave 
with  your  clerks,  before  you  went  away,  as  to  the  taking 
of  checks? 

A.  I  told  Abbott  and  another  clerk,  at  the  time  I  left, 
not  to  take  any  checks  whatever,  as  the  day  before  I  heard 
of  some  spurious  checks.  Also  I  told  them  they  would 
not  be  allowed  to  deposit  any  checks  in  the  drawer  for  sell- 
ing any  merchandise,  and  charge  it  up  to  my  money  orders 
and  bank  business,  without  permission  from  my  head  clerk, 
who  kept  the  books. 

Q.  Was  your  head  clerk  present  ? 

A.  Yes,  sir,  and  heard  it.  I  told  him  I  expected  him  to 
see  to  it  in  every  respect. 

Q.  What  is  your  head  clerk's  name? 

A.  Moses  H.  Levy. 

On  cross-examination  he  stated  that  he  left  Moses  H. 
Levy  as  manager  of  his  business ;  that  he  had  control  of 
everything  in  his  absence,  as  far  as  he  would  leave  it  with 
any  one. 

Taking  all  this  evidence  together,  it  is  apparent  that 
there  was  authority  in  Levy  and  Abbott,  the  one  as  head 
derk  and  manager,  the  other  as  clerk  and  salesman,  to 
transact  all  the  business  of  the  store,  and  of  its  retail 
dealings.  And  I  think  it  must  be  conceded  that  Abbott 
had  the  apparent  authority  to  carry  the  check  to  the  bank, 
going  directly  from  the  chief  clerk  and  manager  of  the 
store,  and  acting  as  messenger,  in  having  the  check  cashed 
at  the  bank.     And  if  he  had  this  apparent  authority,  though 
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the  real  authoritj  expressed  and  ilclegated  by  the  plain tifl* 
in  error  did  not  extend  to  bank  traDsactions,  and  while 
the  bank  and  its  offieers  had  no  notice  of  any  limitation 
placed  upon  his  authority^  they  were  still  justified  ip  deal- 
ing with  him  to  the  extent  of  his  apparent  authority, 
INRiIIIH  There  was  nothing  in  the  transaction  itself  to  awaken  the 

I  ^  officers'  suspicions  of  fraud  in  the  check,  but  everything, 

on  the  fat^e  of  it,  to  invite  confidence  in  its  regularity* 

We  have  recently  examined  the  questions  of  limited  and 

L.  of  apparent  agency  in  the  cmse  of  Lorton  v,  linssell  at  tJie 

Li^,      ^  present  ternij  and  have  held  that  nn  implied  agency  in  the 

r  *t^  necessary  transactions  of  an  accustomed  business  is  a  dele- 

*H|I^  gated  authority. 

^«1*^  I  therefore  come  to  the  conclusion  that  in  this  court  of 

t^i*4i«i|  review  the  ease  stands  the  same  as  though  the  plaintiff  in 

^'^99^4  error  had  perisonally  carried   the  check  to  the   bank  and 

M]PS  cashed  it^  the  same  as  his  clerk  and  agent,  Abbott^  did, 

*^i«S  ,  -^^  *^  *^^^  liability  which  the  law  devolves  upon  him  iu 

[  that  case,  to  make  the  check  and  its  endorsement  good^ 

1^^^  there  can  be  no  doubt.     The  question  involved  was  consid- 

1^  ered  and  deeidcti  in  this  court  in  Walsh  v,  Rogers,  which 

tp*  was  twice  considered  and  reported,  12  Neb.,  28;  15  Id,, 

l2  309,     It  was  also  before  the  supreuie  court  of  Connecticut, 

and  decided  in  like  manner  in  Tei^rtf  v.  Bisadl^  26  Conn., 
23j  cited  by  defendant  in  error,  and  which  furnishes  an 
exhaustive  argument  supported  by  numerous  citations  of 
author!  ty»  The  ca*^e  q(  Simih  v.  McNair,  19  Kansas,  330, 
also  cited  by  counsel,  is  likewise  an  instructive  and  con^ 
vincing  precedent  in  support  of  the  view  maintained. 
The  judgment  of  the  district  court  is  affirmed. 
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JUDGKENT  AFFIRMED, 

The  other  Judges  concur. 
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W^iLLiAM  Nollkamper  v.  Wyatt  &  Abbington. 
[Filed  Octobbb  4, 1889.] 

1.  Beplevin:  Affidavit:  Amendment:  Variance.  Id  the  affi* 
davit  lor  replevin  and  origiual  petition  the  property  was  de- 
scribed as  *' seven  head  of  horses,"  marked  bj  certain  brands, 
set  ont.  In  the  amended  petition,  with  other  descriptive  terms, 
three  were  described  as  **  three  mares,''  setting  ont  the  brands 
as  in  the  original;  three  others  as  '*  three  horses,"  setting  ont 
the  brands  as  in  the  original;  and  one  as ''one  colt,"  also  set- 
ting ont  the  brand  thereon:  Held^  There  was  no  departure. 

52.  Instructions  given  and  refused,  as  stated  in  the  opinion,  consid- 
ered and  held^  properly  given  and  refnsed. 

3.  The  Judgment  examined  and  foand  sufficient. 

Error  to  the  district  court  for  Holt  county.    Tried  be- 
low before  Kinkaid,  J. 

UUley  &  Benedict^  for  plaintiflF  in  error: 

The  proof  must  correspond  to  the  affidavit  and  writ 
(Wells  on  Replevin,  sec.  182);  and  the  latter  must  specify 
the  property  to  be  replevied.  (Id.,  sec.  169;  Welch  v. 
Smith,  45  Cal.,  230;  Stevens  v.  Towmend,  1  Mich.,  92; 
De  Witt  V.  Morris,  13  Wend.,  456.)  The  description  was 
insufficient  to  convey  title  and  hence  defective.  {Price  v, 
McComas,  21  Neb.,  195;  Ayres  v.  Adair  County,  61  la., 
731;  Ofmsby  v.  Nolan,  28  N.  W.  Rep.,  569;  Barr  v. 
Cannon,  Id.,  413;  DeWitt  v,  Morris,  supra.)  It  is  neces- 
sary that  the  identical  property  be  specifically  described  to 
prevent  the  possibility  of  trying  the  same  issues  twice. 
{Welch  V.  Smith,  and  other  cases  supra,)  If  the  property 
is  not  susceptible  of  definite  description  the  court  cannot 
acquire  jurisdiction.  (Wells  on  Replevin,  sec  186/;  Par* 
sell  V.  Circuit  Judge,  39  Mich.,  542 ;  Welch  r.  Smith,  sup'a.) 
The  same  rule  should  apply  in  case  of  failure  to  desoribe^ 
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hence  no  subsequent  amendment  could  confer  jurisdiction 
in  this  case.  {Murphy  v.  Lyons,  19  Neb.,  689;  Brondberg 
V.  Babbdt,  14  Id.,  617 ;  Cooban  v.  Bryant,  36  Wis.,  605; 
Strugham  r.  Board,  24  Id.,  694 ;  Malone  v.  Clark,  2  Hill 
[N.  Y.],  657;  Stevens  v.  BosxoeU,  2  J.  J.  Marshall  [Ky.], 
29.)  The  amended  petition  should  have  been  stricken 
from  the  files,  as  it  presented  issues  different  from  those 
tried  below.  (Stevens  v,  Toumsend,  and  De  Witt  v.  Morris, 
supra;  Fuller  v.  Schrosder,  20  Neb.,  631 ;  G*Leary  v,  Iskey, 
12  Neb.,  136.)  An  instruction  assuming  the  existence  of 
a  material  fact  is  erroneous.  (Paine  v.  Kohl,  14  Neb.,  681 ; 
Newton  Wagon  Co,  v.  Diers,  10  Id.,  284 ;  Hand  v.  Lang- 
land,  25  N.  W.  Rep.,  122;  Leiois  v.  Rice,  27  Id.,  867; 
People  V.  Hare,  24  Id.,  843 ;  Express  Co.  v.  Jenkins,  25 
Id.,  549 ;  Ihiffy  v.  Hickey,  23  Id.,  707 ;  McPherson  r.  Wis- 
well,  19  Neb.,  117;  Meredith  v.  Kennard,  1  Neb.,  312; 
Meyer  v.  R.  Co.,  2  Neb.,  319.) 

M.  F.  Harrington,  for  defendants  in  error : 

The  trial  in  the  county  court  without  objection  operated 
as  a  waiver  of  all  defects  in  the  affidavit.  (  Wilson  v.  Mack- 
lin,  7  Neb.,  52;  Craines  v.  Cunningham^  13  Neb.,  205; 
Wells  on  Replevin,  sec.  657;  Smith  v.  Em£rson,  16  Ind., 
355;  Baker  v,  Dubois,  32  Mich.,  92.)  The  description  is 
such  as  would  have  been  good  in  a  chattel  mortgage  and  is 
sufficient.  (Corbin  v.  Kincaid,  33  Kas.,  649 ;  King  r.  AvJt- 
man,  24  Id.,  246;  MUU  v.  Lumber  Co.,  26  Kas.,  574; 
Brock  V,  Barr,  30  N.  W.  Rep.,  652 ;  Wheeler  r.  Becker, 
28  Id.,  40;  Foredice  v.  Rinehart,  11  Or.,  208;  Code,  sec. 
145.) 

Cobb,  J. 

This  case  is  brought  on  error  from  the  district  court  of 
Holt  county.  It  was  an  original  action  in  replevin  for 
the  possession  of  seven  head  of  horses  tried  to  a  jury  in  the 
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county  court  of  Holt  county,  with  judgment  for  the  defend- 
ant, and  appealed  by  the  plaintiffs  to  the  district  court. 
The  plaintiffs  there  allied  that  they  were  the  owners  and 
entitled  to  the  possession  of  seven  head  of  horses  marked 
on  the  left  hip  with  an  open  A,  branded  thus  ^^A,"  three 
of  which  have  the  M  cross,  branded  thus^^f*"  ^^^  valued 
at  flOO  each;  that  the  defendant  wrongfully  detained  the 
property  from  the  possession  of  the  plaintiffs,  and  had 
wrongfully  detained  the  same  for  sixty  days,  last  past,  to 
the  damage  of  the  plaintiffs,  $100;  and  the  plaintiffs  pray 
judgment  for  the  return  of  the  property,  or  for  the  value 
thereof,  and  for  damages  and  costs. 

The  defendant  demurred  to  the  petition  on  the  grounds 
that  the  facts  allied  did  not  entitle  them  to  judgment; 
and  that  the  property  claimed  by  plaintiffs  was  not  suffi- 
ciently described  to  warrant  taking  any  testimony  as  to  the 
ownership  of  the  same ;  which  demurrer  was  sustained,  and 
the  plaintiffs  were  given  leave  to  amend  their  petition,  al- 
lying that  they  are  copartners  doing  business  in  Nebraska 
under  the  firm  name  of  Wyatt&  Abbington;  that  they  are 
the  owners  of  and  entitled  to  the  immediate  possession  of 
the  following  property:  Seven  horses  branded  open  A,  thus 
"a,"  on  the  left  hip,  and  more  particularly  descrll)ed  as 
one  bay  mare  branded  open  A,  thus  "A,^'  on  left  hip,  and 
M  cross,  thus  "^^"  on  left  hip;  one  bay  mare  branded 
open  A,  thus  "A,"  on  left  hip,  and  M  cross,  "^,"  on  left 
hip;  said  two  mares  are  the  only  bay  mares  with  said 
brands  in  possession  of  defendant;  also  two  white  horses 
branded  open  A,  thus  "A/^  on  left  hip,  being  the  only 
white  horses  with  said  brand  in  the  possession  of  defendant; 
also  one  dark  brown  mare  branded  open  A,  thus  "A,"  on 
left  hip,  being  the  only  dark  brown  mare  with  said  brand 
in  the  possession  of  defendant;  also  one  brown  horse 
branded  open  A,  thus  "A,"  on  left  hip,  being  the  only 
brown  horse  with  said  brand  in  the  possession  of  defendant ; 
also  one  yearling  colt  branded  open  A,  thus  "A,"  on  left 
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hip,  being  the  only  yearling  colt  with  said  brand  in  the 
possossion  of  defendant;  of  the  vJue  of  $700,  all  of  said 
property  being  detained  and  kept  by  the  defendant  in  Holt 
county,  Nebraska,  and  being  the  same  taken  on  an  order 
of  replevin  in  the  county  court  and  described  in  the  plaint- 
iffs^ affidavit  for  replevin. 

The  defendant's  motion  to  strike  out  the  amendment  was 
made  on  the  grounds,  (1)  that  it  states  a  different  cause  of 
action  from  the  one  in  the  court  below;  (2)  that  from  it 
it  appears  that  the  property  in  controversy  is  not  the  same 
as  described  in  the  court  below,  in  the  affidavit  and  officer's 
return;  (3)  that  the  issues  are  not  now  the  same  as  in  the 
court  below;  which  was  overruled.  The  defendant  an- 
swered denying  each  and  every  allegation  of  the  amended 
petition.  There  was  a  trial  to  a  jury  and  a  verdict  with 
findings  that  the  right  of  property,  and  the  right  of  pos- 
session thereto  at  the  commencement  of  this  action,  were 
in  the  plaintiffs,  assessing  damages  at  one  cent 

The  special  findings  of  the  jury  were: 

1.  That  the  plaintiffs,  previous  to  the  action,  demanded 
of  the  defendant  possession  of  the  property  in  controversy, 
in  person. 

2.  That  previous  to  the  action  the  defendant  advised  the 
plaintiffs  to  bring  a  replevin  suit  to  recover  possession  of 
the  property  involved. 

3.  That  the  defendant  refused  the  plaintiffs  absolutely 
to  deliver  the  property  in  controversy  to  them,  either  with 
or  without  proof  of  plaintiffs'  ownership. 

4.  That  the  defendant  refused  to  deliver  possession  of 
the  property  to  the  officer  with  process  without  the  service 
of  the  process. 

6.  That  the  plaintiffs  made  demand,  before  the  begin- 
ning of  this  action,  and  the  defendant  refused  to  give  pos- 
session of  the  property  involved. 

6.  That  the  plaintiffs,  in  making  their  demand  of  de- 
fendant for  the  possession  of  the  property,  reasonably  ex- 
plained their  claim  thereto. 
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Additional  special  finding: 

That  the  property  described  in  the  petition  and  in  the 
evidence  is  the  same  identical  property  described  in  the 
affidavit  of  replevin  and  taken  on  the  order  of  replevin  in 
the  county  court  of  Holt  county. 

The  defendant's  motion  for  a  new  trial  was  overruled 
and  judgment  for  the  plaintiffs  entered  on  the  verdict;  to 
which  the  plaintiff  in  error  duly  excepted  on  the  record, 
and  brought  the  cause  to  this  court  on  an  assignment  of 
errors  in  his  petition,  numbering  twenty. 

The  first  point  presented  and  argued  is  that  the  court 
erred  in  overruling  the  defendant's  motion  to  strike  out  the 
plaintiffs'  amended  petition  ;  and  he  states  the  substance  of 
his  motion  to  be  that  the  property  described  in  the  amend- 
ment is  not  the  same  property  mentioned  in  the  oriji^inal  pe- 
tition and  the  affidavit  in  replevin.  If  the  plaintiff  in  error 
is  correct  in  the  proposition — if  the  plaintiffs  below  declared, 
in  and  by  their  amended  petition,  for  different  articles  of 
property  in  fact  from  those  described  in  the  affidavit  for 
replevin,  on  which  the  suit  was  predicated,  then  it  must  be 
conceded  that  the  objection  is  well  taken,  and  that  error 
obtained.  But  on  the  other  hand,  if  the  amendment  de- 
scribed the  same  property,  by  an  additional  and  more  par- 
ticular description  merely,  then  the  point  of  error  does 
not  seem  to  be  well  taken ;  and  this  is  the  conclusion  to 
which  I  have  arrived  upon  a  careful  examination  of  the 
two  alternatives.  I  do  not  propose  to  elaborate  the  point. 
The  petition,  which  is  but  little  more  than  a  copy  of  the 
plaintiff^s  affidavit,  as  well  as  the  amendment,  is  set  forth 
in  the  statement  and  will,  I  think,  fully  justify  the  conclu- 
sion. 

It  is  true,  as  stated  by  counsel,  that  by  the  affidavit  and 
original  petition  the  property  is  described  as  "seven  head 
of  horses,"  marked  with  certain  brands,  and  in  the  amend- 
ment, among  other  descriptive  terms,  three  are  described  as 
mares  with  the  same  brands,  three  horses  with  the  same 
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brands,  and  one  colt  with  like  brand.  The  generic  terra 
horse  includes  the  tiiree  species  described  as  horse^  mare, 
and  colt;  hence  is  but  a  more  general  description  of  the 
same  animals  and  does  not  include  other  and  different  ani- 
mals not  marked  with  the  same  brand. 

In  cases  where  the  identity  of  property  is  the  principal 
point  of  controversy,  a  specific  and  technical  description  of 
articles  is  frequently  deemed  necessary,  but  the  exigencies 
of  this  case  call  only  for  a  consistent  and  convincing  de- 
scription. 

The  plaintiffs  claim  to  be  entitled  to  the  possession  of 
certain  live  stock  of  the  horse  kind  found  in  the  posses- 
sion of  defendant,  which  clai(n  is  denied.  The  right  of 
possession  was  the  sole  question  to  be  determined  by  the 
jury;  and  it  was  only  necessary  to  couple  their  inquiry 
with  the  identical  property  and  not  with  property  answer- 
ing to  a  technical  equine  description.  And  while  it  is  not 
my  purpose  to  decide  questions  not  presented,  I  think  it 
will  appear  clearly  that  the  error  is  insignificant,  by  the 
observation  that  the  original  petition  demurred  to  was 
fully  sufficient  for  the  purposes  of  recovery  in  this  case. 
The  amendment,  however,  was  no  departure  from  but  was 
a  restatement  of  the  original,  with  unimportant  additions; 
and  while  unnecessary,  as  I  conceive,  it  is  open  to  no  ob- 
jection. 

While  we  overrule  the  objection  as  inapplicable  in  this 
instance,  we  fully  concede  the  point  made  by  counsel  and 
the  correctness  of  the  rule  which  he  cites,  "  that  on  the 
trial  of  a  cause  appealed  to  the  district  court  the  same  is- 
sues should  be  presented  as  were  presented  in  the  court 
from  whose  judgment  the  appeal  was  taken.'' 

The  second  error  presented  is  that  the  court  erred  in  ad- 
mitting any  evidence  whatever  on  the  part  of  plaintiffs, 
for  the  reason  that  the  issues  presented  in  their  amended 
petition  were  different  and  contrary  from  those  tried  in  the 
court  below.     If  I  am  correct  in  the  views  expressed,  it  is 
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but  necessary  to  refer  to  that  fact  to  dispose  of  tliis  error 
without  further  consideration. 

The  third  error  alleged  is  that  the  court  erred  in  re- 
ceiving any  evidence  to  prove  the  allegation  of  plaintiffs, 
for  the  reason  that  their  original  petition  did  not  describe 
any  property  with  sufficient  identity  to  warrant  the  court 
in  taking  oral  testimony  to  ^rove  the  ownership ;  or,  in 
other  words,  that  the  petition  ''  was  insufficient  to  support 
a  judgment/'  It  was  probably  with  this  view  and  in  con- 
sideration of  the  authorities  cited  in  support  of  it  that  the 
court  below  sustained  the  demurrer  to  the  original  petition. 
If  so,  then,  as  I  have  said  in  my  opinion,  the  original  peti- 
tion was  sufficient;  but  if  not,  and  the  amendment  was,  as 
I  conceive  it  to  be,  only  an  elaboration  and  extension  of 
the  original  and  not  a  departure  from  it,  no  objection  on 
that  behalf  is  competent  to  be  taken ;  and  it  was  upon  that 
that  the  cause  was  tried  in  the  district  court. 

The  fourth  error  is  simply  a  restating  of  the  same  prop- 
osition and  need  not  be  again  consi<iered. 

The  next  error  presented  in  the  brief  is  designated  the 
tenth,  and  is  directed  to  the  refusal  of  the  court  to  give 
the  6th,  6th,  7th,  8th,  9th,  and  13th  instructions  to  the 
jury  asked  for  by  the  defendant  below,  the  plaintiff  in  error. 

The  court  on  its  own  motion  charged  the  jury  in  five 
instructions.  In  the  first  and  second  it  stated  fully  and  im- 
partially the  issues  found  and  joined  by  the  pleadings,  and 
also  that  the  burden  of  proof  devolved  on  the  plaintiffs 
by  a  preponderance  of  all  the  evidence,  that  at  the  time  of 
the  commencement  of  the  suit  they  were  the  owners  and 
were  entitled  to  the  immediate  possession  of  the  property 
described  in  the  first  paragraph  of  the  instruction,  and  that 
if  the  plaintiffs  had  so  established  their  c&se  they  should 
find  for  them;  but  that  if  the  plaintiffs  had  not  proven, 
by  such  preponderance  of  evidence,  that  at  the  time  and 
before  the  bringing  of  this  action  they  were  the  owners 
and  entitled  to  the  immediate  possession  of  said  proj)erty. 
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they  shoald  find  for  the  defendant;  that  the  real  question 
was  whether  the  plaintiffs  were,  at  the  commencement  of 
the  action^  entitled  to  the  immediate  possession  of  the  prop- 
erty; if  ttey  were  not,  the  jury  should  find  for  the  defend- 
ant, for  the  sufficient  reason  that  he  was  found  in  the 
possession  of  it  at  the  commencement  of  the  suit. 

III.  That  property  stol^  may  be ,  recovered  by  the 
owner  from  any  in  whose  possession  it' may  be  found,  and 
if  the  jury  believed,  from  evidence,  that  the  plaintiffs,  at 
the  beginning  of  this  action,  were  the  owners  and  entitled 
to  the  immediate  possession  of  the  property,  and  that  the 
same  had  been  stolen  from  them  in  the  county  of  Chey- 
enne, Nebraska,  and  driven  to  the  premises  of  defendant 
in  Holt  county,  then,  though  the  defendant  may  have  pur- 
chased and  paid  for  the  same  in  perfect  good  faith,  the  jury 
should  find  for  the  plaintiffs. 

IV.  That  the  jury  will  be  required  to  answer  whether 
the  plaintiffs  made  a  demand  for  the  possession  of  the  prop- 
erty before  the  beginning  of  this  suit,  and  in  determining 
that  question  they  will  consider  all  the  evidence  tending  to 
show  a  conversation  between  plaintiffs'  representative  and 
defendant  before  this  action  was  begun,  and  if  they  believe, 
from  the  evidence,  that  before  the  beginning  of  the  suit 
defendant  was  informed  by  the  plaintiffs,  or  one  of  their 
partners,  that  they  were  the  owners  of  the  property  and 
claimed  possession  of  it  without  suit,  this  would  justify  the 
jury  in  finding  that  a  demand  had  been  made  for  posses- 
sion of  the  property  before  suit  was  begun;  or  if,  during 
such  conversation  between  a  member  of  plaintifis'  firm  and 
defendant,  before  suit,  such  partner  informed  defendant 
that  plaintiffs  were  the  owners  of  the  property,  and  desired 
possession  of  it,  and  defendant  refused  to  give  it  up  without 
suit,  fhen  the  facts  would  justify  the  jury  in  finding  that  a 
demand  was  made ;  or  if  they  believe  that  during  such  a 
conversation  between  said  parties,  before  suit,  that  the  de- 
fendant advised  the  plaintiffs  to  begin  an  action  of  replevin 
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to  recover  possession  of  the  property,  after  having  been 
informed  that  the  plaintiffs  were  the  owners  and  desired 
possession  of  the  same,  with  a  reasonable  explanation  of 
their  claim,  then,  from  such  facts  or  conversation,  the  jury 
might  find  that  a  demand  had  been  made  previous  to  the 
bringing  of  the  suit. 

V.  That  possession  of  personal  property  raises  a  pre- 
sumption of  ownership  in  the  person  in  possession,  which 
may  be  overcome  by  evidence,  and  the  jury  will  give  the 
defendant  the  benefit  of  such  presumption  on  account  of 
his  possession  of  the  property  at  the  beginning  of  this  suit, 
and  on  account  of  the  possession  of  defendant's  vendor,  if 
such  possession  has  been  proven,  but  if  the  plaintiffs  have 
proven  by  a  preponderance  of  all  the  evidence  that,  at  the 
time  of  the  bringing  of  the  suit,  they  were  the  owners  and 
entitled  to  the  immediate  possession  of  the  property,  then 
such  possession  of  the  defendant,  or  of  his  vendor,  would 
be  of  no  avail,  and  the  jury  should  find  for  the  plaintiffs. 
If,  however,  the  plaintiffs  have  not  made  out  their  case  by 
a  preponderance  of  all  the  evidence,  then  the. possession 
alone  of  defendant  would  entitle  him  to  prevail,  and  the 
verdict  would  be  for  defendant. 

The  court  also,  at  the  request  of  the  defendant,  gave  to 
the  jury  six  additional  instructions.  In  the  first,  were  re- 
stated the  issues  of  the  case;  in  the  second,  that  they  were 
the  sole  judges  of  the  credibility  of  witnesses,  and  of  the 
weight  to  be  given  to  each  and  all  of  them,  and  were  not 
bound  to  take  the  testimony  of  any  as  absolutely  true,  if 
from  all  the  evidence  they  did  not  believe  it,  and  should 
not  do  BO,  if  satisfied,  from  all  facts  and  circumstances, 
that  such  witness  is  mistaken  in  the  matter  testified  to ;  in 
the  third,  that  the  preponderance  of  evidence  is  not  alone 
determined  by  the  number  of  witnesses  testifying  to  par- 
ticular &cts;  and  in  determining  that  preponderance  the 
jury  were  to  consider  the  opportunities  of  the  witnesses  for 
seeing  or  knowing  that  to  which  they  testified,  their  con- 
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duct  and  demeanor  while  testifying,  their  interest  or  un- 
concern in  the  result,  the  probability  or  improbability  of 
the  truth  of  their  statements,  in  view  of  all  other  facts  and 
circumstances  of  the  trial,  and  from  all  of  these  considera- 
tions determine  upon  which  side  are  the  weight  and  prepon- 
derance of  the  evidence;  in  the  fourth,  that  while  the 
statute  renders  parties  to  a  suit  competent  witnesses,  the  jury 
are  the  judges  of  the  credibility  and  weight  of  their  testi- 
mony, and  in  determining  both,  the  fact  that  they  are  inter- 
ested in  the  result,  if  it  so  appears,  may  be  taken  by  the 
jury,  and  be  given  only  such  weight  as  they  think  it  en- 
titled to,  under  all  the  circumstances  and  evidence  of  the 
case,  and  in  view  of  the  interest  of  the  witness;  in  the 
tenth  of  the  series,  fifth  given,  the  jury  were  again  in- 
structed as  to  the  presumptions  arising  from  defendant's 
possession  of  the  propeily  at  the  time  of  the  bringing  of 
the  suit,  and  that  unless  and  until  the  plaintiffs  shall  have 
established  their  right  to  the  same,  and  if  the  plaintiffs 
had  failed  to  establish  such  right,  they  would  find  for  the 
defendant,  whether  lie  offered  any  evidence  or  not ;  in  the 
twelfth  of  the  series,  sixth  given,  that  a  demand  by  the 
officer  who  served  the  writ,  or  a  demand  by  the  plaintiffs, 
at  that  time  would  be  too  late;  that  the  demand  must  be 
made  before  any  process  is  issued. 

As  before  stated,  the  court  refused  of  the  defendant's  series 
Nos.  5,  6,  7,  8,  9,  11,  and  13. 

In  the  fifth,  the  court  was  asked  to  instruct  that  the  de- 
fendant, being  in  possession,  was  presumed  to  be  the  owner, 
and  would  be  protected  in  such  possession,  and  no  defect 
in  title  would  warrant  the  jury  in  giving  the  property  to 
the  plaintiffs,  who  must  rely  solely  on  the  strength  of  their 
own  title,  to  be  proven  by  a  preponderance  of  the  evidence. 

This  was  properly  refused;  a  sufficient  reason  is  that 
the  jury  had  been  twice  charged  on  the  subject,  first  by  the 
court  voluntarily,  and  again,  at  the  defendant's  request,  in 
the  tenth  instruction. 
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In  the  sixth^  it  was  asked  to  repeat  sulxstantially  the  pre- 
sumptions in  favor  of  the  defendant's  possession  of  the  prop- 
erty which  had  been  twice  given  and  once  refused,  and  was 
deemed  supererogation.  In  the  seventh,  the  fifth  and  sixth 
were  repeated,  and  it  was  necessarily  refused.  In  the  eigiith, 
that  it  was  not  enough  that  the  plaintiffa  proved  themselves 
the  owners  of  and  entitled  to  the  possession  of  property  of 
the  same  kind,  quality,  and  of  like  description  of  that  in 
controversy,  but  must  prove  by  a  preponderance  of  the  evi- 
dence that  they  are  the  owners  of  the  identical  property. 

I  see  no  objection  to  the  affirmative  of  this  proposition, 
but  the  correlative  of  it  had  already  been  given  in  better 
s^ise  and  less  objectionable  form.  It  does  not  state  the 
law;  nor  is  it  true,  as  a  maxim,  that  the  ownership  of 
property  must  necessarily  be  proven  to  maintain  the  action 
of  replevin.  But  the  right  to  its  immediate  possession 
must  always  be  proven  to  abide  in  the  plaintiff  to  enable 
him  to  recover.  It  by  no  means  follows  that  the  general 
owner,  and  no  other,  is  entitled  to  the  immediate  possession 
of  property.  There  was  no  error  in  the  refusal  to  give  the 
instruction  in  the  language  presented. 

In  the  ninth,  that  the  fact  that  defendant  bought  the 
property  of  a  stranger,  who  had  left  the  country,  raised  no 
presumption  that  the  property  was  stolen  by  the  stranger. 
Having  it  in  possession,  he  was  presumed  to  be  the  owner 
until  the  contrary  is  shown. 

The  law  of  this  proposition  had  been  sufficiently  given ; 
its  terms  were  objectionable  as  being  voluntary  and  argu- 
mentative and  were  properly  refused. 

In  the  eleventh,  that  if  the  jury  find  that  the  defendant 
came  lawfully  into  possession  of  the  property  they  should 
find  for  defendant,  unless  they  further  find  that  the  plaint- 
iffs, prior  to  the  bringing  of  the  suit,  made  a  demand  for 
the  property  and  the  defendant  refused  to  surrender  it. 

The  court  had  fully  and  impartially  charged  the  jury  on 
the  propositions  of  possession  and  demand  for  possession 
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of  the  property,  and  the  application  of  the  evidence 
therein.  No  further  instructions  seem  to  have  been  needed. 
Had  it  been  of  importance,  the  instruction  presented  was 
objectionable,  for  it  was  not  necessary  to  prove,  in  any  al- 
ternative, that  the  defendant  refused  to  surrender  the 
property  on  demand ;  that  he  failed  to  surrender  it  is  all 
that  need  appear. 

And  in  the  thirteenth  the  court  was  asked  to  instruct 
that  if  the  jury  found  that  a  demand  was  made  for  the 
property,  and  found  further  that  the  refusal  to  surrender 
possession  was  accompanied  with  a  statement  by  defend- 
ant that  he  would  surrender  it  upon  reasonable  proof  of 
plaintiff's  right  to  it,  and  should  find  further  that  the  ac- 
tion was  begun  before  such  reasonable  proof  was  furnished, 
then  they  would  find  for  the  defendant ;  that  the  demand 
must  be  certain,  and  the  refusal  absolute. 

As  before  said,  the  jury  had  been  impartially  charged 
on  this  branch  of  the  case,  and  on  these  propositions.  It 
was  not  error,  therefore,  to  have  refused  further  instruc- 
tions thereon.  Again,  also,  as  has  been  stated,  it  is  not  be- 
lieved to  be  the  law  that  a  refusal  must  be  absolute  in  such 
case;  it  is  the  failure  to  comply  with  the  demand  which 
constitutes  the  right  of  action,  not  the  meretricious  words 
which  precede  the  failure. 

Upon  the  whole  case  the  jury  was  fairly  instructed,  and 
there  does  not  appear  to  have  been  the  errors  allied,  in 
giving  and  refusing  instructions,  by  the  court. 

The  nineteenth  and  last  assignment  presented  and  ar- 
gued by  counsel,  in  the  brief,  is  that  the  court  erred  in  not 
rendering  judgment  for  the  possession  of  the  property. 

If  it  were  admitted  that  the  judgment  in  favor  of  the 
plaintiffs  is  not  as  ample  as  it  should  have  been,  the  ques- 
tion would  then  arise,  whether  the  plaintiff  in  error  is 
prejudiced  thereby;  and  we  answer  that  he  is  not.  But 
the  judgment  is  believed  to  be  sufficient  Section  192 
of  the  Code  provides  that  "  in  all  cases,  when  the  prop- 
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erty  has  been  delivered  to  the  plaintiff^  where  the  jury 
shall  find  for  the  pLiintiflF  on  an  issue  joined,  or  on  in- 
quiry of  damages  upon  a  judgment  by  default,  they  shall 
assess  adequate  damages  to  the  plaintiff  for  the  illegal 
detention  of  the  property ;  for  which,  with  costs  of  suit, 
the  court  shall  render  judgment  for  defendant/'  This  is 
the  only  judgment  provided  for  in  this  case,  and  it  is 
believed  to  be  suiScient.  The  property  having  already 
been  delivered  into  the  possession  of  the  plaintiffs,  the  law 
leaves  it  there,  and  possession  being  the  only  ground  of 
controversy,  the  labor  of  the  law  is  at  an  end. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  Judges  concur. 


Samuel  Bair  et  al.  v.  The  People's  Bank. 

[Filed  October  4, 1889.] 

1.  Negotiable  Instruments:   Capacity  to  Sue:  Estoppel. 

An  action  was  brought  by  **The  People's  Bank"  against  the 
makers  of  a  promissory  note  and  personal  service  had  on  the 
same  and  judgment  rendered  by  default.  Afterwards  the  mak- 
ers of  the  note  took  the  case  on  error  to  the  district  court,  where 
the  judgment  was  affirmed.  Held^  That  while  the  name  of  "  The 
People's  Bank"  would  not  of  itself  show  the  legal  capacity  of 
the  plaintiff,  yet  if  the  note  was  given  to  the  bank  by  that 
name  the  makers  could  not  deny  its  right  to  bring  suit  thereon; 
and  as  error  must  affirmatively  appear,  and  the  record  showing 
that  a  note  was  introduced  in  evidence,  it  must  be  presumed  to 
have  been  given  to  the  bank  by  that  name. 

2.  Summons:   Service  Beyond  County:  Authority  op  Pro- 

bate Judge.     In  an  action  brought  in  a  county  court  on  a 
promissory  note  to  recover  less  than  $200,  where  one  or  more  of 
the  defendants  is  properly  summoned  in  that  county,  the  judge 
37 
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has  authority  to  iasne  a  BammoDS  to  other  oonnties  of  the  state 
to  hring  in  other  joint  or  joint  and  several  obligors. 

Qtuere:  Whether,  under  section  1085  of  the  Code,  this  power 
may  not  be  exercised  by  j  ostices  of  the  peace. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

Mavie  &  Sloathy  for  plaintiff  in  error: 

The  description  "  The  People's  Bank/'  plaintiff,  is  not 
sufficient  under  our  statute  (Code,  sec.  24;  B.  &  M.  R. 
Co.  V.  Dick,  7  Neb.,  2 13);  security  for  costs  was  not  given 
^is  required,  hence  the  court  acquired  no  jurisdiction.  (Id.; 
Oode,  sec.  26.)  There  was  apparently  no  bill  of  particu- 
lars as  required  by  sec.  1086  of  the  Code,  and  therefore  no 
pleading  sufficient  to  support  a  judgment.  The  court  lost 
jurisdiction  of  the  persons  of  defendants.  (Code,  sees.  959, 
960,  961,  970.)  The  provisions  of  the  Code  authorizing 
a  county  judge  to  issue  a  summons  to  other  counties  do  not 
apply  when  he  acts  as  justice  of  the  peace. 

R,  W.  8cU>in,  for  defendant  in  error : 

"  The  People's  Bank  "  is  a  resident  corporation,  and  its 
corporate  existence  cannot  be  denied  by  maker  of  note. 
{Platte  Valley  Bank  v.  Harding,  1  Neb.,  461  ;  Haskins  v. 
Bank,  12  Neb.,  39.)  There  was  a  sufficient  docket  entry. 
A  county  judge  may  issue  a  summons  to  other  counties 
when  he  acts  as  a  justice  of  the  peace.  {Ghost  v.  Hill,  11 
Neb.,  472 ;  Comp.  Stats.  1887,  ch.  20,  sees.  23,  24.) 

Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error  against 
the  plaintiffs  in  error  and  O.  C.  Sabin  in  the  county  court 
of  Gage  county  and  judgment  rendered  in  favor  of  the 
defendant  in  error.  The  case  was  then  taken  on  error  to 
the  district  court,  where  the  judgment  was  affirmed.  The 
record  of  the  trial  before  the  county  court  is  as  follows: 
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"The  People's  Bank 

V. 

Samuel  Bair, 
Eleanore  Bair,  and 
O.  C.  Sarin. 

"April  10,  1888.— Plaintiff  files  bill  of  particulars, 
claiming  judgment  against  defendants  in  the  sum  of  f  100 
and  interest  at  ten  per  cent  from  November  11,  1886,  as 
money  due  and  unpaid  on  a  certain  promissory  note.  Sum- 
mons issued  to  the  sheriff  of  Fillmore  county.  Neb.,  return- 
able April  21,  1888,  at  10  o'clock  A.  M. 

"April  17, 1888. —  Summons  returned  endorsed:  'Served 
l)y  delivery  to  and  leaving  with  the  said  Samuel  Bair  and 
Eleanore  Bair  a  true  and  certified  copy  of  this  writ,  with 
all  the  endorsements  thereon.  W.  I.  Carson,  sheriff  of 
Fillmore  CJo.,  Nebr.    Fees,  $2.95,  paid  by  People's  Bank." 

"April  21,  1888. —  It  appearing  to  the  court  that  no 
service  of  summons  has  been  made  on  defendant  Sabin, 
this  case  continued  until  April  30,  1888,  at  10  o'clock 
A.M. 

"April  23,  1888.— Comes  the  above  named  O.  C.  Sabin 
and  enters  voluntary  appearance  herein. 

"April  30, 1888.— Cause  continued  until  May  17,  1888, 
9  o'clock  A.  M.,  on  application  of  plaintiff's  attorney. 

"May  17,  1888,  9  o'clock  A.  M.— Plaintiffs  by  attorney 
in  court ;  defendants  come  not  but  make  default ;  default 
of  defendants  taken ;  afler  waiting  one  hour,  and  defendants 
still  failing  to  appear,  plaintiff  demands  trial;  trial  pro- 
ceeds, note  sued  on  offered  in  evidence,  and  the  court  being 
duly  advised  in  the  premises,  finds  there  is  due  the  plaint- 
iff from  the  defendants  or  either  of  them  the  sum  of  $115.15 
on  said  note  as  found  due.  It  is  therefore  considered  by 
the  court  that  plaintiff  recover  from  said  deieudants  or 
either  of  them  the  sum  of  $115.15  debt,  aud  costs  of  suit 
taxed  at  $6.  O.  M.  Enlow,  County  Judged* 
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Two  questions  are  presented  by  the  record  :  First,  Had 
the  bank  legal  capacity  to  sue  ?  and  second,  as  to  tlie  au- 
thority of  the  county  judge  to  issue  a  summons  to  be  served 
on  some  of  the  defendants  in  another  county.  Section  24 
of  the  Code  provides  that  any  company  or  association  of 
persons  formed  for  the  purpose  of  carrying  on  any  trade  or 
business,  or  for  the  purpose  of  holding  any  species  of  prop- 
erty in  this  state,  and  not  incorporated,  may  sue  and  be 
sued  by  such  usual  name  as  such  company,  partnership,  or 
association  may  have  assumed  to  itself,  or  be  known  by^ 
and  it  shall  not  be  necessary  in  such  case  to  set  forth  in 
the  process  or  pleading,  or  to  prove  at  the  trial,  the  names 
of  the  persons  composing  such  company. 

If  the  People's  Bank  is  a  partnership,  it  should  be  al- 
leged that  it  was  formed  for  the  purpose  of  carrying  on 
business  in  this  state,  etc.,  and  if  a  corporation  its  corpo- 
rate character  should  be  pleaded. 

In  either  case,  if  on  the  trial  the  want  of  legal  capacity  to 
sue  appear,  the  plaintiff  will  fail  in  the  action. 

No  copy  of  the  note  is  set  out  in  the  record  and  none  of 
the  evidence  is  before  us,  so  that  we  are  unable  to  determine 
whether  or  not  the  note  was  given  to  the  bank.  If  it 
was  so  given  by  that  name  the  makers  cannot  deny  the 
legal  existence  of  the  bank.  {Plutte  Valley  Bank  v,  Hard- 
ing, 1  Neb.,  461 ;  Missouri  Valley  Land  Company  v.  Bush- 
nell,  11  Id.,  192.)  The  record  shows  that  the  note  sued  on 
was  introduced  in  evidence.  In  the  absence  of  proof  it 
will  be  presumed  that  this  note  was  given  to  the  bank  by 
the  plaintiffs  in  error,  and  that  therefore  they  are  estopped 
to  deny  its  right  to  sue  thereon.  All  presumptions  are  in 
favor  of  the  judgment,  and  error  must  affirmatively  ap- 
pear to  warrant  this  court  in  reversing  the  judgment. 

Section  23,  chapter  20,  of  the  Compiled  Statutes  of  1887 
provides  that  "all  writs  and  other  process,  except  sub- 
poenas, may  be  executed  and  served,  as  the  case  may  re- 
quire, in  any  county  in  the  state;  and  if  it  be  a  county  other 
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than  that  of  the  residence  of  the  probate  judge,  the  same 
shall  be  directed  to  the  sheriff  of  such  other  county." 

This  provision  is  general  and  applies  to  all  writs,  at 
least  where  there  is  a  joint  or  joint  and  several  obligation 
which  is  the  subject  of  the  action,  and  it  is  desired  to 
bring  all  the  parties  before  the  court.  Aside  from  this 
special  provision  it  is  probable  that  any  court  in  which  an 
action  may  be  brought  upon  a  joint  or  joint  and  several 
obligation  may  issue  process  to  other  counties  in  the  state 
to  bring  in  all  the  parties  in  the  action.  This  is  the 
rule  in  the  district  court,  and  it  is  the  policy  of  the  law  to 
have  all  parties  in  interest  before  the  court  so  that  the 
judgment  may  be  final. 

Section  1085  of  the  Code  provides  that  "the  provisions 
of  this  Code,  which  are  in  their  nature  applicable,  and  in 
respect  to  which  no  special  provision  is  made  by  statute, 
shall  apply  to  proceedings  before  justices  of  the  peace." 
The  same  reasons  which  apply  in  the  district  court  in 
favor  of  joining  all  persons  as  defendants  who  are  legally 
liable  on  the  instrument  have  like  force  when  the  action  is 
brought  before  a  justice  of  the  peace,  and  there  is  no  doubt 
that  they  may  issue  summons  to  be  served  on  one  or  more 
defendants  in  a  county  other  than  that  where  the  action 
is  brought,  in  cases  like  that  under  consideration.  In  any 
view  of  the  case,  therefore,  the  judgment  is  right  and  it  is 
affirmed. 

Judgment  affibmed. 

The  other  Judges  concur. 
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Alfred  Bissell  v.  Clinton  Fletcheb. 

[Filed  Octobeb  4,  1869.] 

Aooretion.  One  F.  was  the  owner  of  lot  3,  sec.  31,  T.  2N.,R. 
18  W.,  which  contained,  according  to  his  patent  from  the  gOT- 
emment,  62  60-100  acres.  This  quantity  of  land  he  was  in 
possession  of,  but  he  also  sought  to  recover  about  117  acres  more 
which  the  government  had  surveyed  and  sold  to  other  parties, 
his  claim  being  that  said  land  was  an  accretion  to  lot  3.  Htid^ 
That  upon  the  facts  proved  he  was  not  entitled  to  recover. 

:  Government  Survey:  Presumption.  The  land  claimed 

by  the  plaintiff  as  an  accretion  having  been  surveyed  by  the 
United  States  and  sold  to  the  defendants,  the  presnmpitiQn  is 
that  they  are  the  lawful  owners  thereof,  and  the  harden  «f 
proof  is  on  the  plaintiff  to  show  not  only  that  the  land  is  an  ac- 
cretion to  his  lot,  but  that  the  survey  and  sale  of  the  same  by 
the  United  States  was  without  authority  of  law  and  in  viola- 
tion of  his  rights. 


Error  to  the  district  court  for  Harlan  county.  Tried 
below  before  Gaslin,  J. 

Oyler  &  Beall^  for  plaintiff  in  error: 

A  plat,  when  referred  to  in  a  deed,  becomes  a  part 
thereof.  ( Washb.  R.  P.,  5th  ed.,  459-60 ;  Nicolin  v.  Schnei- 
derhan,  33  N.  W.  Rep.,  33;  Newman  v.  Foster^  3  How. 
[Miss.],  383.)  The  field  notes  of  the  original  survey  are 
the  best  evidence  of  the  boundary.  (Rev.  Stats.  U.  S.,  sec. 
2396.)  Defendant  cannot  be  permitted  to  show  that  the 
river  is  not  where  the  plat  represents  it.  (Bates  v.  R,  Co., 
1  Black  [U.  S.],  204.)  Monuments  must  control  courses 
and  distances.  (3  Washb.  R.  P.,  434 ;  Stafford  v.  King,  30 
Tex.,  257;  Doe  ».  Paine,  14  Hawks  [N.  C],  64;  McCoy 
17.  Galloway,  3  O.,  282 ;  Esmond  v.  Tarbox,  7  Greenl.  [Me.], 
113;  Howe  v.  Bass,  2  Mass.,  380;  Mclver  v.  Walker,  9 
Cranch  [U.  S.],  173;  Fisher  v.  Bennehoff,  13  N.  E.  Rep., 
151.)     Meander   lines  are  run  not  as  boundaries,  but  to 


SEPTEMBER  TERM,  1889.  683 

Bteell  y.  Ftotelier. 

define  the  sinuosities  of  the  banks  and  to  asoertain  the 
quantity  of  land  in  the  fractional  tract  subject  to  sale. 
Sehurmeier  v.  R  Cb.,  10  Minn.,  82,  (aflSrmed  7  Wall.  [U. 
S.],  82.)  The  exception  to  the  rule  in  Lammers  v.  Nisneuy 
4  Neb.,  25,  may  be  explained  by  the  fact  that  the  inten- 
tion of  the  surveyor  was  plainly  to  run  the  meander  as  a 
boundary  line.  Upon  this  distinction  the  cases  of  James 
V,  Howell^  41  O.  S.,  710;  Oranger  v.  Swartz,  1  Wool  worth 
[U.  S.  C.  C],  91 ;  R.  Co.  V.  Sehurmeier,  7  Wall.,  272,  may 
all  be  harmonized.  The  difficulties  here  presented  may 
best  be  solved  by  applying  the  rule  of  Newsom  v.  Pryor, 
7  Wheat.  [U.  S.],  8-13.  Quantity  is  the  least  reliable  and 
last  resorted  to  of  all  descriptive  particulars  in  a  deed. 
{MoClintock  v.  Rogers,  11  111.,  279 ;  Krueev.  Serippa,  Id., 
98;  Heaton  v.  Hodges,  30  Am.  Dec.,  740,  N.)  Plaintiff 
is  not  limited  to  the  quantity  designated  on  the  plat.  {New^ 
8omv,  Pryor,  supra;  Kraut  v.  Oratoford,  18  la.,  552.) 

E.  A.  Fletcher,  for  defendant  in  error: 

The  government  survey  is  conclusive  upon  patentee  and 
all  other  parties.  {Maguire  v.  Tyler,  25  Mo.,  501 ;  McGUl 
V.  Somers,  15  Id.,  80.)  This  doctrine  is  also  in  accord 
with  Neweom  r.  Pryor,  cited  by  plaintiff.  The  corners  es- 
tablished by  government  surveyors  are  conclusive  and  can- 
not be  shown  to  have  been  wrongly  located.  {Climei' v. 
Wallace,  28  Mo.,  556  ;  West  v.  Cochran,  17  How.  [U.  S.], 
414;  Stanford  v.  Taylor,  18  Id.,  412;  Kisaell  v.  Public 
Schools,  Id.,  19.)  The  meander  lines  are  intended  as  a 
means  of  computing  the  area;  not  as  boundaries.  (Lam^ 
mera  v.  Niasen,  4  Neb.  45;  Palmer  v.  Dodd,  7  West.  Rep. 
[Mich.],  798,  and  cases  cited.) 

Maxwell^  J.  • 

A  decision  was  rendered  in  this  case  in  1886,  the  opin- 
ion being  reported  in  19  Neb.,  726.     A  rehearing  was  af- 
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terwards  granted,  but  for  some  cause  which  does  not  appear 
the  parties  have  failed  to  again  submit  the  case  until  the 
present  time.  The  matter  in  dispute  is  the  boundaries  of 
lot  3,  section  31,  town  2,  range  18  west,  in  Harlan  county. 
This  lot  is  shown,  by  the  plat  and  patent  under  which  the 
plaintiff  claims,  to  contain  52r^  acres.  This  amount  of 
land  he  is  in  the  undisputed  possession  of,  but  he  claims  that 
he  is  also  entitled  to  a  large  quantity  of  land  as  an  accre- 
tion, but  which  the  United  States  has  caused  to  be  surveyed 
and  sold  to  the  defendants  or  their  grantors,  so  that  the 
question  in  controversy  is  between  two  persons  who  have 
purchased  and  paid  for  distinct  tracts  of  land  from  the 
United  States  government.  George  C.  Reed,  county  sur- 
veyer  of  Harlan  county,  testified  as  a  witness  in  the  case 
as  follows : 

Q.  State  how  far  lot  3  would  have  to  extend  south  of 
the  meander  line,  as  shown  by  the  government  plat,  to 
reach  the  river  as  prayed  for  by  the  plaintiff,  and  how  far 
would  it  have  to  run  into  township  1,  range  18? 

A.  It  would  have  to  extend  about  three-quarters  of  a 
mile  to  reach  the  river,  and  about  20  rods  into  town  1 ;  of 
course  the  boundary  of  the  river  is  not  even;  some  places 
it  would  be  more  and  some  less. 

Q.  About  what  number  of  acres  would  lot  3  contain, 
provided  it  extended  to  the  river  as  prayed  for  by  the 
plaintiff? 

A.  Of  course  I  have  not  surveyed  it  so  as  to  answer 
that  question  definitely,  but  it  would  contain  about  170 
acres.     Of  course  I  am  approximating. 

Q.  Which  would  add  about  how  many  acres  to  lot  3  as 
shown  by  the  government  plat? 

A.  About  117  acres. 

Q.  In  case  either  of  those  lots  (3  and  5)  just  named, 
were  extended  beyond  the  boundary,  as  shown  by  Ex.  A, 
would  not  each  necessarily  cover  or  obliterate  lots  6  and  7 
claimed  by  defendant? 
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A.  Yes,  sir,  if  lots  3  or  5,  either  of  them,  extended  to 
the  river,  they  would  cover  all  of  lots  6  and  7. 

Q.  Would  they  also  extend  into  town  1,  so  as  to  cut  off 
territory — to  what  amount? 

A.  Lots  3,  if  allowed  to  extend  to  the  river  for  a  bound- 
ary, would  extend  into  town  1  and  would  contain  about 
ten  acres  in  town  1 ;  lot  5  might  extend  to  the  river  on  the 
west  without  extending  into  town  1. 

Q.  If  there  would  be  any  other  confusion,  state  what  it 
would  be,  if  this  meander  line  was  dianged  to  run  where 
the  river  now  runs  and  instead  of  taking  this  line  as  shown 
by  the  map,  Ex.  A. 

A.  It  would  change  the  line  about  half  a  mile;  it  would 
throw  more  land  north  of  the  river  than  is  shown  by  the 
original  field  notes. 

The  patent  from  the  United  States  to  Coon,  the  grantor 
of  the  plaintiff,  describes  the  property  conveyed  as  follows. 
*'The  west  half  of  the  southeast  quarter  of  section  30  and 
the  lot  numbered  3  of  section  81,  township  2,  range  18,  in 
the  district  of  lands  subject  to  sale  at  Bloomington,  Ne- 
braska^ contains  132^*^^^  acres.*'  The  above  west  half  of 
the  southeast  quarter  of  section  30  is  not  in  controversy. 
There  is  no  proof  whatever  that  the  land  claimed  by  the 
plaintiff  is  an  accretion  to  lot  3.  In  fact,  all  the  proof 
tends  to  show  that  it  is  not. 

The  defendants  have  purchased  their  land,  as  part  of  the 
public  domain,  from  the  United  States  and  it  would  be 
rank  injustice  to  rob  them  of  their  property  and  give  it  to 
the  plaintiff,  who  is  already  in  possession  of  all  the  land 
that  he  purchased  and  the  government  sold  to  him. 

In  addition  to  this  the  official  acts  of  public  officers  will 
be  presumed  to  have  been  lawfully  performed  unless  the 
circumstances  of  the  case  overturn  t!iis  presumption ;  and 
acts  done  which  presuppose  the  existence  of  other  acts  to 
make  them  legally  operative  are  presumptive  proof  of  the 
latter.     {Bank  of  United  States  v.  Dandridge,  12  Wheat., 


686   SUPREME  COURT  OF  NEBRASKA, 

Steele  t.  Coon. 

70;  ConAs  v.  Lane,  4  0. 8.,  112;  Ward  v.  Barrows,  2  Id., 
241 ;  Tecumseh  Townaite  case,  3  Neb.^  284.)  In  the  case 
at  bar  the  proof  tends  to  show  that  the  United  States 
caused  the  defendant's  land  to  be  surveyed  and  offered  tlie 
same  for  sale ;  and  that  the  defendants,  or  their  grantors, 
became  the  purchasers.  If  this  is  correct,  the  presumption 
is  that  the  land  in  question  was  lawfully  surveyed  and 
sold,  and  the  burden  of  proof  is  on  the  plaintiff  to  show 
not  only  that  the  defendant's  land  is  an  accretion  to  lot  3, 
but  that  the  same  was  surveyed  and  sold  without  authority 
of  law  and  in  violation  of  his  rights.  That  a  mistake  was 
made  in  the  original  plat  of  the  government  surveys  there 
is  no  doubt,  but  the  plaintiff  has  sustained  no  loss  by  such 
mistake  and  therefore  is  not  in  a  position  to  complain.  It 
is  evident  that  justice  has  been  done  in  the  premises  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 

The  other  Judges  concur. 


y  ^    Samuel  H.  Steele  et  al.,  appellants,  v.  Archibald 
^  ^1  F.  Coon  et  al.,  appellees. 

[Filed  October  15, 1889.] 

1.  Fraudulent  Conveyances:  Concealment:  Non-Pursdit. 
**  A  deed  not  frandnlent  at  first,  may  become  so  afterwards 
by  being  concealed,  or  not  parsaed,  by  which  means  creditors 
have  been  drawn  into  lend  their  money."  {HUdreth  v.  Sands,  2 
Johns.  Ch.,  35.) 

2. :  Deed  Fraudulent  Through  Laches.    Upon  the  facts 

stated  in  the  opinion,  held,  that  the  first  set  of  conveyances 
therein  referred  to,  though  not  frandnlent  at  first,  became  so 
afterwards  by  being  withheld  from  the  records. 
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:  Hddf  also,  that  the  second  deed  of  the  farm  therein  re- 
ferred to  shonld  be  upheld  to  the  extent  of  the  money  actaally 
adTanoed  and  paid  by  R.  C.  to  A.  F.  C. 

:  Consideration.    Held,  ftirther,  that  the  deed  of  the 

homestead  from  R.  C.  to  A.  F.  C,  under  the  facts  and  circnm- 
stanoes  of  the  case,  could  not  be  deemed  a  consideration  to  the 
extent  of  the  value  of  the  same  for  the  conveyance  of  the  &rm 
by  A.  F.  C. 

There  being  no  evidence  of  the  value  of  the 


estate  in  remainder  to  be  vested  in  the  heirs  of  the  holder  of 
the  general  title  to  said  homestead,  upon  the  death  of  the  sur- 
vivor, as  between  husband  and  wife,  the  same  will  not  be  con- 
sidered as  adding  to  the  other  consideration  for  the  conveyance 
of  the  farm. 

Appeal  from  the  district  court  for  Butler  county. 
Heard  below  before  Norval,  J. 

8.  H.  Stede,  R.  S.  Norval,  and  /.  W.  MoLoudy  for  ap- 
pellants: 

The  consideration  is  inadequate  and  Mrs.  Coon  is  not  a 
bona  fide  purchaser.  (Savage  v.  Hazard,  11  Neb.,  323; 
Case  V.  SawteUe,  Id.,  51.)  Even  though  he  pay  a  full  con- 
sideration, the  law  will  not  protect  a  purchaser  if  the  sale 
was  made  to  hinder  or  defraud  creditors.  (  Wake  v.  GrifiUy 
9  Neb.,  52;  Gvagg  v.  Martin,  12  Allen  [Mass.],  498;  Bunn 
V.  AM,  29  Pa.  St.,  387;  Root  v.  Reynolds,  32  Vt,  139 ;  Blen- 
nerhnssett  v.  Shei'man,  105  U.  S.,  117.)  In  order  that  posses- 
sion by  grantor  after  conveyance  may  be  innocent,  there 
must  be  a  recording  of  the  deed  or  notice  to  a  third  party 
before  he  deals  with  the  grantor  {Bogard  v,  Gardley,  4 
Sm.  &  M.  [Miss.],  302;  Harney  v.  Pack,  Id.,  229;  HU- 
liard  v,  Cagle,  46  Miss.,  341);  and  a  grantee  by  his  long 
laches  in  filing  to  record  is  estopped  from  claiming  the 
land  as  against  the  grantor's  creditors  (Wait,  Fraud.  Con  v., 
sees.  235-6,  305;  Nealin  v.  Wells,  104  U.  8.,  483;  GiU  v. 
Ginfith,  2  Md.  Ch.  Dec.,  281 ;  Coates  v.  Gerlach,  44  Pa.  St., 
43;  1  Story,  Eq.  Jur.,  (13  Ed.),  sec.  389;  2  Herman,  Es- 
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toppel,  sees.  953,  968,  976;  2  Pomeroy,  Eq.  Jur.,  sees. 
810,  811.)  Transactions  between  husband  and  wife  to  the 
prejudice  of  creditors  are  closely  scrutinized  and  their  6ana 
Udea  must  be  established.  (AuUman  v.  Obermeyer,  6  Neb., 
260;  Bank  v.  Barllett,  8  Id.,  329;  Lipscomb  v.  Lyon,  19 
Id.,  511;  Thompson  v.  Loeniff,  13  Id.,  386;  Seitz  v. 
Mitchell,  94  U.  S.,  580.)  A  deed  not  at  first  fraudulent, 
may  become  so  by  concealment  or  non-pursuit.  {Hungerford 
t\  Earle,  2  Vernon  [Eng.  Ch.],  260;  Hildrdh  v.  Sands, 
2  Johns.  Ch.,  36 ;  Scrivenor  v.  Scnvenor,  7  B.  Mon.  [Ky.], 
374;  Bank  v.  Hmsman,  6  Paige  [N.  Y.],  526.)  There  is 
a  presumption  against  appellees  which  they  must  overcome 
by  affirmative  proof.  {Koch  v,  Rhodes,  10  Neb.,  447;  Roy 
V.  McPherson,  11  Id.,  200;  Hoagland  v.  Wilson,  15  Id., 
320.)  It  is  the  policy  of  the  law  to  discourage  secret  liens. 
(Edminster  v.  Higgins,  6  Neb.,  265 ;  Ansley  v,  Passahro,  22 
Id.,  662.) 

/.  C.  RobbertSfBSki  A.  J.  Evans,  for  appellees: 

A  conveyance,  though  voluntary,  to  a  relative,  is  good 
if  grantor  at  the  time  is  able  to  secure  his  creditors  (3 
Washburn,  R.  P.,  356;  Stewart  v.  Rogers,  25  la.,  395; 
Sparknum  v.  Place,  5  Ben.  [U.  S.  C.  C],  184);  subse- 
quent embarrassment  does  not  make  it  fraudulent  (iy- 
man  v.  Cessford,  15  la.,  229);  and  one  must  show  that  he 
was  a  creditor  at  the  time,  to  obtain  relief  against  a  fraud- 
ulent conveyance.  (Stone  t?.  Meyers,  9  Minn.,  294.)  This 
case  differs  from  those  cited  by  counsel  for  appellants  on 
the  doctrine  of  concealment  and  non-pursuit,  in  that  the 
transfer  was  for  a  valuable  consideration  and  the  grantor 
was  not  in  debt.  Silence,  without  fraud  or  knowledge  of 
its  effect,  will  not  constitute  estoppel.  {Picard  v.  Sears,  6 
A.  &  E.  [Eng.  Q.  B.],  469,  [8.  C.  2  Nev.  &  P.,  488] ; 
MaJloney  r.  Horan,  49  N.  Y.,  Ill  ;  Anthony  v.  Stephens, 
46  Ga.,  241  ;  Cady  v.  Chffen,  34  Vt.,  598  ;  Banking  Co.  r. 
Duncan,  86   N.  Y.,  221 ;   McGovem  v.  Knox,  21  O.  S., 
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547;  Herman  Estoppel,  sees.  974,  975.)  Parties  under  dis- 
ability are  not  estopped  unless  they  have  been  guilty  of 
fraud.  (Bigelow,  Estoppel,  486 ;  Kane  v.  Herrington,  50 
111.,  232 ;  Schndl  v.  Chicago,  38  111.,  382  ;  Davidson  v. 
Young^  Id.,  146;  Rogers  v.  Higgins,  48  Id.,  211;  Schwartz 
V.  Saunders^  46  Id.,  18 ;  Miles  r.  Lingerman,  24  Ind.,  885 ; 
M'Cocm  V.  Smith,  3  Hill  [N.  Y.],  147.)  If  the  one  doing 
the  act  could  not  have  given  a  deed  to  the  land,  his  act 
cannot  create  an  estate  by  estoppel.  (Herman,  Estoppel, 
sec.  967  ;  Lowell  v,  Daniels,  2  Gray  [Mass.],  169 ;  Beaup- 
land  V.  McKean,  28  Pa.  St.,  124;  Ackley  v.  Dygert,  33 
Barb.  [N.  Y.],  176  ;  Allm  v.  Allen,  45  Pa,  St.,  473.) 

Cobb,  J, 

This  cause  was  appealed  from  the  judgment  of  the  dis- 
trict court  of  Butler  county,  by  the  First  National  Bank 
of  Seward,  Samuel  H.  Steele,  and  David  Belsley,  who  ex- 
hibited their  creditors'  bills,  in  the  court  below,  against 
Archibald  F.  Coon  and  Rebecca,  his  wife,  t^rank  R.  Coon, 
a  minor,  and  J.  G.  Ross,  setting  up  that  on  August  22, 
1884,  Archibald  F.  Coon  was  the  owner  of  the  southwest 
quarter  of  section  30,  township  15  north,  range  3  east,  of 
the  sixth  principal  meridian,  of  record,  in  his  name,  in 
said  county  ;  that  with  William  H.  Westover  and  J.  Rob- 
ert Williams  he  executed  his  promissory  note  to  said  bank 
for  $1,500,  due  October  22,  1884,  with  ten  per  cent  inter- 
est; that  credit  for  said  loan  was  given  them  on  the  faith 
of  said  Coon  being  the  owner  of  said  real  property ;  that  on 
November  17, 1885,  said  bank  recovered  judgment  on  said 
note  against  the  makers,  in  the  district  court  of  Seward 
county,  Nebraska,  for  the  sum  of  $1,660  and  $9.53  costs, 
with  interest  thereon  at  ten  per  cent  per  annum  from  the 
date  of  judgment,  which  remains  unpaid ;  that  on  June  29, 
1886,  a  transcript  of  said  judgment  was  filed  in  the  dis- 
trict court  of  Butler  county,  and  execution  was  issued- 
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against  said  Coon  which  was  duly  served  and  returned 
"nulla  bona,'^  but  was  levied  upon  said  land.  That  on 
June  24,  1878,  the  government  of  the  United  States  pat- 
ented said  land  to  said  Coon;  that  on  October  13,  1884, 
said  Coon,  and  his  wife  Rebecca,  without  consideration  and 
with  intent  to  defraud  the  First  National  Bank  of  Seward, 
and  other  creditors,  pretended  to  convey  said  land  to  Jacob 
G.  Ross,  with  like  intent  on  his  part,  who,  without  consid- 
eration and  for  like  purposes,  pretended  to  convey  said  land 
to  Rebecca  Coon  and  Frank  R.  Coon;  that  at  the  time  of 
such  fraudulent  conveyances  Archibald  F.  Coon  was  in- 
debted to  various  creditors  $6,000,  and  the  judgment  debt- 
ors, Westover  and  Williams,  were  entirely  iusolvent,  the 
latter  being  out  of  the  state  and  a  fugitive  from  justice ; 
that  Archibald  F.  Coon  has  no  other  projierty  except  said 
land,  which,  if  free  of  incumbrance,  and  with  an  unclouded 
title,  is  worth  about  $8,000,  out  of  which  said  judgment 
can  be  made,  but  which,  by  reason  of  said  fraudulent  con- 
veyances, could  not  be  sold  to  satisfy  the  same;  with  prayer 
that  the  conveyances  be  set  aside,  and  for  general  and  com- 
plete relief. 

The  bill  of  Samuel  H.  Steele  represents  his  judgment 
(by  proceedings  in  attachment,  commenced  October  25, 
1884)  against  Archibald  F.  Coon  and  William  H.  West- 
over  for  the  sum  of  $1,535.66,  with  interest  at  ten  per 
cent  per  annum,  rendered  in  the  district  court  of  Butler 
county,  December  8,  1884,  and  levied  upon  the  same  prop- 
erty, with  prayer  for  like  relief. 

That  of  David  Belsley  represents  his  judgment  against 
Archibald  F.  Coon  and  William  H.  Westover  for  the  sum 
of  $1,264.30,  on  note  made  by  the  parties  August  12, 
1884,  for  $990,  with  interest  at  ten  per  cent  per  annum, 
rendered  in  the  district  court  of  Butler  county  June  6, 
1887,  with  prayer  for  like  relief. 

The  record  of  the  judgment  of  Sumner  &  Co.,  on  note 
of  Westover,  Williams  &  Coon,  dated  April  22,  1884,  for 
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$2,000,  at  ten  per  cent  interest,  in  district  court  of  Butler 
county  June  6,  1887,  for  the  sum  of  $2,633.33  and  $24.83 
costs,  was  filed  in  the  case  as  a  lien  against  the  real  estate 
in  the  creditors'  bills  herein. 

The  defendants  answered,  setting  up  that  on  October, 
13,  1884,  A.  F.  Coon  and  Rebecca,  as  husband  and  wife, 
executed  and  delivered  certain  deeds  of  conveyance  of  said 
land  to  J.  G.  Ross  at  the  special  instance  and  request  of 
Rebecca;  that  the  same  were  made  in  good  faith  and  for 
the  valuable  consideration  of  $4,000,  and  on  March  27, 
1883,  the  land  was  deeded  by  Rebecca  Coon  and  said  Ross 
to  Rebecca  Coon  and  Frank  R.  Coon  jointly;  that  Re- 
becca Coon  unintentionally  failed  to  have  her  deeds  recorded 
and  the  same  became  lost  without  the  intention  of  delaying 
or  defrauding  the  creditors  of  A.  F.  Coon,  or  aiding  him 
to  contract  future  indebtedness;  that  at  the  time  of  said 
conveyances  to  Ross  and  by  him  to  Rebecca  and  Frank  R. 
Coon,  defendant  A.  F.  Coon  was  not  indebted  to  any  per- 
son or  persons,  and  did  not  after  that  time  become  indebted 
on  his  own  account,  or  that  of  either  of  the  defendants,  or 
of  any  other  person  in  whom  he  was  pecuniarily  interested; 
and  all  of  the  debts  contracted  after  the  execution  of  said 
conveyances  were  security  debts  for  others  from  which  the 
defendant  A.  F.  Coon  neither  received  nor  was  promised 
nor  expected  any  consideration  for  himself  or  any  other 
person;  and  the  judgment  which  the  plaintiff  recovered 
and  holds  against  him  is  a  security  debt  for  which  these 
defendants  nor  either  of  them  received  any  consideration 
whatever ;  that  the  debt  so  contracted  to  the  plaintiffs,  as 
well  as  all  other  debts  which  A.  F.  Coon  may  now  owe  as 
security  for  others,  were  contracted  without  the  knowledge 
or  consent  of  the  co-defendants  or  either  of  them.  It  is 
further  set  up  that  at  the  time  A.  F.  Coon  first  conveyed  the 
land  to  Ross,  Rebecca  Coon  was  his  wife,  and  the  convey- 
ances were  made  for  the  express  purpose  of  being  reoon- 
veyed  to  the  wife  and  her  son,  Frank  R.  Coon.     At  the 
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time  and  prior  thereto  Rebecca  Coon  was  the  owner  of  lots 
one,  four,  and  five  in  block  forty-seven,  in  David  City, 
which  were  of  the  vaUie  of  $1,600,  purchased  by  her  of 
one  Rolph,  with  her  own  money  from  her  father's  estate, 
in  the  month  of  June,  1881 ;  that  as  part  consideration  for 
the  land  in  controversy,  on  March  27,  1883,  she  conveyed 
said  town  lots  to  Ross  to  be  conveyed  to  A.  F.  Coon,  which 
was  executed  on  the  same  day ;  that  as  a  further  consider- 
ation for  the  land  she  paid  A.  F.  Coon,  on  the  same  day, 
the  sum  of  $850.  And  as  a  further  consideration  she  dis- 
charged and  released  A,  F.  Coon  from  an  obligation  and 
debt  which  was  owing  by  him  to  her  of  $1,700,  contracted 
as  follows  in  cash : 

In  the  year  1867 $500 

"        1872 100 

"         1876 100 

"        1880 500 

«        1880 168 

which  suras  were  received  from  her  father's  estate  and  were 
loaned  by  her  to  A.  F.  Coon,  under  an  agreement  between 
them  at  said  times  that  the  same  should  be  repaid. 

It  is  also  set  up  that  the  deeds  and  conveyances  made  on 
the  13th  of  October,  1884,  by  the  defendant's  conveying 
the  land  in  controversy  were  so  made  in  lieu  and  place  of 
those  of  March  27, 1883,  which  had  become  lost.  Defend- 
ants deny  all  allegations  of  fraud,  and  deny  that  A.  F. 
Coon  was  the  owner  of  the  land  in  controversy  at  the  time 
of  signing  the  note  on  which  the  plaintiffs'  judgments  are 
based,  or  that  the  land  at  that  time  was  standing  in  his 
name;  with  prayer  for  complete  discharge  from  the  com- 
plaints of  the  petitioner's  bill. 

The  First  National  Bank  of  Seward  made  reply  deny- 
ing the  allegations  of  the  defendant's  answer,  except  that 
the  deeds  mentioned  were  executed  March  27,  1883,  and 
that  those  of  October  13,  1884,  were  in  lieu  of  those  of 
March  27,  1883,  and  that  defendant  Coon  was  a  surety 
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on  the  note  taken  by  plaintiff  on  which  the  judgment  is 
based;  and  avers  that  the  defendants,  by  reason  of  their 
failure  to  place  on  record  in  Butler  county,  Nebraska,  the 
deeds  alleged  to  have  been  made  March  27,  1883,  until 
long  after  contracting  the  indebtedness  to  plaintiff,  which 
was  contracted  upon  the  responsibility  of  A.  F.  Coon,  and 
upon  the  fact  that  the  title  to  the  land  mentioned  stood  in 
his  name,  upon  which  the  plaintiff  relied  that  he  was  the 
owner  thereof,  and  had  no  means  of  knowledge  that  A.  F. 
Coon  had  ever  made  the  deeds  of  date  March  27,  1883, 
as  stated  in  the  answer — that  by  reason  of  the  fraudulent 
acts  of  the  defendants  in  negligently  and  carelessly  with- 
holding from  the  records  the  deed  of  Mafch  27,  1888,  the 
defendants  are  estopped  from  claiming  any  rights  whatever 
under  said  deeds  or  any  interest  in  said  land  as  against  the 
plaintiff. 

The  answer  of  defendants  to  the  bills  of  Steele  and 
Belsley  were  of  the  same  tenor  and  defense  as  that  stated 
in  the  case  of  the  bank ;  that  of  the  minor  defendant, 
Frank  R.  Coon,  was  by  guardian  ad  litem. 

There  was  a  stipulation  by  the  parties  in  the  court  below 
that  the  several  cases  of  The  First  National  Bank  of 
Seward,  Samuel  H.  Steele,  David  Belsley,  and  Sumner  & 
Co.  against  Archibald  F.  Coon  and  others  shall  be  con- 
solidated for  the  puriK)ses  of  trial  and  the  final  determi- 
nation of  the  rights  of  the  several  parties  as  of  the  14th  of 
July,  1887 ;  that  in  the  cases  of  Sumner  &  Co.  and  Belsley 
the  defendants  shall  answer  as  of  that  date  to  the  same 
effect  as  in  the  cases  of  the  bank  and  of  Steele,  and  replies 
in  all  cases  shall  be  to  the  effect  of  that  in  the  case  of  the 
bank  ;  ajid  that  the  parties  in  each  case  may  severally  object 
to  all  testimony  offered  as  to  competency  and  relevancy  the 
same  as  if  taken  separately,  with  other  special  provisions 
as  to  the  equal  terms  in  the  several  cases  upon  which  the 
merits  of  each  shall  be  considered  and  adjudicated;  not 
deemed  necessary  to  further  set  out;  the  agreement  to  be 
38 
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filed  and  treated  as  a  part  of  the  record  of  the  consolidated 
case  as  a  general  stipulation,  dated  February  9,  1888. 

There  was  a  trial  to  the  court  under  the  terms  of  this 
stipulation,  with  findings  for  all  the  defendants  and  judg- 
ment that  the  consolidated  case  and  the  several  actions  upon 
which  it  is  founded  be  dismissed  at  the  cost  of  the  plaint- 
iffs, and  that  the  title  to  the  land  in  the  petitions  described 
be  forever  quieted  and  settled  in  the  defendants,  Bebeoca 
Coon  and  Frank  R.  Coon,  jointly.  • 

It  appears  from  the  bill  of  exceptions  that  on  the  27th 
day  of  March,  1883,  and  for  a  long  time  prior,  the  defend- 
ants, Archibald  F.  Coon  and  Rebecca  Coon,  were  husband 
and  wife,  and  that  the  defendant  Frank'  Coon  was  their 
infant  and  only  cnild.  Archibald  F.  Coon  was  the  owner 
of  a  farm  adjoining  David  City,  consisting  of  about  one 
hundred  and  sixty  acres  of  improved  land  of  the  value  of 
five  thousand  two  hundred  and  eighty-five  dollars.  Re- 
becca Coon  was  the  owner  of  a  homestead  in  David  City 
consisting  of  three  city  lots  on  which  were  a  dwelling 
house  and  appurtenances,  which  were  used  and  occupied  by 
all  of  the  above  named  defendants  as  their  family  home- 
stead. The  occupation  of  Archibald  F.  Coon  was  that  of 
United  States  postmaster  at  David  City,  and  he  was  not 
indebted.  Rebecca  Coon,  after  her  intermarriage  with 
Archibald,  had  received  from  her  father,  during  his  life, 
and  from  his  administrators,  after  his  death,  at  sundry 
times,  and  in  various  amounts,  the  aggregate  sum  of  about 
four  thousand  dollars.  About  eighteen  hundred  and  fifty 
dollars  of  this  money  she  had  at  sundry  times,  and  in  differ- 
ent amounts,  loaned  to  her  husband,  the  said  Archibald, 
sixteen  hundred  and  fifty  dollars  of  which  she  had  invested 
in  the  purchase  of  the  homestead  in  David  City,  occupied 
by  the  family,  as  above  stated,  and  about  five  hundred 
dollars  of  which  she  had  then  in  possession.  It  also  ap- 
pears that  at  the  said  date  Archibald  F.  Coon  add  Rebecca 
Coon  executed  a  deed  to  the  defendant  J.  Q.  Ross,  of  the 
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farm  above  referred  to,  and  Ross  executed  a  deed  of  the 
same  property  to  Rebebca  Coon  and  Frank  Coon,  the  minor. 
At  the  same  time  Rebecca  Coon  and  Archibald  F.  Coon 
executed  to  said  J.  G.  Ross  a  deed  of  the  homestead,  above 
referred  to,  and  Ross  executed  a  deed  of  the  homestead  to 
Archibald  F.  Coon.  These  deeds  were  all  placed,  by  the 
attorney  who  drafted  them,  into  the  hands  of  Rebecca 
Coon.     They  were  none  of  them  ever  recorded. 

On  the  12th  day  of  August,  1884,  Archibald  F.  Coon, 
together  with  one  J.  Robert  Williams,  and  as  surety  for 
him,  executed  and  delivered  to  the  Platte  Valley  Bank  a 
promissory  note  for  the  sum  of  nine  hundred  and  ninety 
dollars,  due  the  first  day  of  September,  next  thereafter. 
On  the  Ist  day  of  Octol)er,  1884,  he,  together  with  said  J. 
Robert  Williams,  and  one  W.  H.  Westover,  and  as  surety 
for  them,  executed  and  delivered  to  Samuel  H.  Steele,  a 
promissory  note  for  two  thousand  dollars,  due  thirty  days 
from  said  date.  On  the  22d  day  of  April,  1884,  he,  to- 
gether with  AVestover  and  Williams,  and  as  surety  for  them, 
executed  and  delivered  to  Sumner  &  Co.  a  promissory  note 
for  two  thousand  dollars,  due  thirty  days  from  said  date, 
and  on  the  22d  day  of  August,  1884,  he,  together  with  said 
J.  Robert  Williams  and  W.  H.  Westover,  and  as  surety 
for  them,  executed  and  delivered  to  the  First  National 
Bank  of  Seward  a  promissory  note  for  fifteen  hundred 
dollars,  due  on  the  22d  day  of  October,  1884.  These  notes 
were  afterwards  reduced  to  judgment  by  the  respective  hold- 
ers thereof  as  against  the  said  Archibald  F.  Coon,  and  which 
judgments  are  sought  to  be  enforced  by  the  respective  cred- 
itor's bills  in  this  action.  (The  note  to  the  Platte  Valley 
Bank  passed  into  the  hands  and  became  the  property  of 
the  plaintiff,  David  Belsley.) 

It  further  appears  that  some  time  between  the  first  and 
thirteenth  days  of  October,  1884,  the  said  J.  Robert 
Williams  and  W.  H.  Westover,  who  were  engaged  in  busi- 
ness as  copartners  under   the  firm   name  and  style  of 
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Westover  &  Williams,  failed  in  business,  became  and  were 
insolvent,  and  one  of  them  absconded.  Thereupon  some 
of  the  said  creditors  began  to  press  the  said  Archibald  F. 
Coon  for  payment. 

It  further  appears  that  on  the  13th  day  of  October,  1884, 
Archibald  F.  Coon  and  Rebecca  Coon  executed  another 
deed  to  J.  G.  Boss  of  the  said  farm,  and  Ross  executed  an- 
other deed  of  ths  same  property  to  Rebecca  Coon  and 
Frank  Coon.  At  the  same  time  Rebecca  Coon  and  Archi- 
bald F.  Coon  executed  to  said  J.  G.  Ross  another  deed  of 
the  homestead  and  Ross  executed  another  deed  of  the  home- 
stead to  Archibald  F.  Coon.  All  of  these  last  mentioned 
deeds  were  immediately  placed  upon  record.  After  the  re- 
cording of  the  above  conveyances  Archibald  F.  Coon  had 
no  property  standing  in  his  name  out  of  which  the  said 
judgments  or  any  of  them  could  be  made  or  collected. 

It  is  one,  though  not  the  principal,  ground  of  contention, 
on  the  part  of  the  defendants,  that  the  case  turns  upon  the 
consideration  of  the  conveyances  made  on  the  27th  day  of 
March,  1883,  and  that  as  at  that  time  the  defendant, 
Archibald  F.  Coon,  was  not  indebted  to  any  one,  and  es- 
pecially not  indebted  to  any  or  either  of  the  plaintiffs,  and 
did  not  purpose  or  contemplate  entering  upon  or  engaging 
in  any  hazardous  enterprise,  and  especially  not  those  which 
resulted  in  the  indebtedness  upon  which  plaintiffs'  judg- 
ments were  rendered,  the  conveyance  of  the  farm  made 
on  that  day,  even  if  voluntary  and  without  consideration, 
was  not  nor  could  have  been  fraudulent.  The  other  and 
principal  ground  is  applicable  to  both  sets  of  convey- 
ances, that  Rebecca  Coon  was  a  bona  fide  creditor  to  the 
extent  of  about  nineteen  hundred  dollars  for  money  actu- 
ally loaned  to  him  by  her,  which  she  had  received  from 
her  father  and  from  her  father's  estate;  that  this  indebt- 
edness, together  with  five  hundred  dollars  which  she  then 
had  in  hand,  derived  also  from  her  father's  estate,  and 
which  she  paid  to  Archibald  F.  Coon  on  the  day  of  the 
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execution  of  the  first  set  of  deeds,  and  the  homestead^  which 
was  worth  and  had  actually  cost  her  sixteen  hundred  and 
fifty  dollars,  and  was  conveyed  to  Archibald  F.  Coon,  as 
for  that  sum  as  a  consideration,  constituted  a  full  and  fair 
consideration  for  the  conveyance  of  the  farm  from  Archi- 
bald F.  Coon  to  Rebecca  Coon  and  Frank  Coon ;  so  that 
as  to  the  last  set  of  conveyances,  although  at  the  date  of 
their  execution  Archibald  F.  Coon  had  incurred  the  obli- 
gation upon  which  the  several  plaintifis' judgments  were 
afterwards  rendered,  as  none  of  the  liens  had  then  attached, 
the  conveyance  of  the  farm  was  free  from  fraud  either  in 
&ct  or  in  law. 

Neither  of  the  conveyances  of  the  farm  can  be  upheld  as 
a  voluntary  conveyance.  The  second  conveyance,  for  the 
obvious  reason  that  at  its  date  the  grantor,  Archibald  F. 
Coon,  had  already  incurred  the  obligations  upon  and  for 
which  the  several  judgments  of  the  plainti£Ps  were  after- 
wards rendered  against  him ;  and  the  first  conveyance,  for 
the  reason  that  the  deed  was  in  law  concealed  and  not  pur- 
sued in  not  being  placed  upon  record,  in  the  due  and  ordinary 
course  of  business  in  like  transactions,  nor  until  after  the 
incurring  of  the  obligations  by  the  grantor  which  are  now 
sought  to  be  enforced  against  said  farm — indeed  never  was 
recorded. 

''A  deed  not  fraudulent  at  first,  may  become  so  after- 
wards by  being  concealed  or  not  pursued,  by  which  means 
creditors  have  been  drawn  in  to  lend  their  money.''  {Hil^ 
drdh  V,  Sands f  2  Johns.  Ch.,  35.)  "A  deed  concealed  from 
the  public,  the  grantor  remaining  in  possession  and  acquir* 
ing  credit  on  the  strength  of  his  supposed  ownership  of 
the  property,  is  fraudulent."  {Barker  v.  Barker^ a  Assignee^ 
2  Woods  [U.  S.  C.  C],  87.)  In  addition  to  cases  cited  in 
the  brief  of  counsel  for  appellants  see  also  Sexton  v. 
Wheaton,  SWhesit.  [U.  S.],  229;  Worslei/  v.  DeUaUos,  1 
Burr.  [Eng.  K.  B.],  467;  Leukner  v.  Freeman,  Freem. 
[Eng.  Ch.],  236.) 
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But  the  conveyance  of  the  farm  made  on  the  13th  day 
of  October,  1884,  will  be  upheld  to  the  extent  of  the  actual 
consideration  which  passed  therefor  between  the  Coons, 
husband  and  wife. 

In  the  case  of  AtUtman,  Taylor  &  Co.  v.  Obermeyer^  6 
Neb.,  260,  this  court,  in  the  opinion,  said:  ^^Transactions 
between  husband  and  wife,  in  relation  to  the  transfer  of 
property  from  one  to  the  other,  by  reason  of  which  credit- 
ors are  prevented  from  collecting  their  just  dues,  will  be 
scrutinized  very  closely,  and  the  bona  fides  of  such  transac- 
tions will  have  to  be  established  beyond  question  in  order 
to  be  sustained  by  a  court  of  equity."  Said  case  was  cited 
and  the  above  from  the  opinion  quoted  in  the  opinion  in 
the  case  of  First  National  Bank  v.  BarUett,  8  Neb.,  319, 
and  to  the  quotation  is  added  ^^The  reason  is,  that  there  is 
such  a  community  of  interest  between  husband  and  wife,  that 
such  transfers  are  often  resorted  to  for  the  purpose  of  with- 
drawing the  debtor's  property  from  the  reach  of  his  credit- 
ors, and  preserving  it  for  his  own  use.  Therefore,  in  a 
contest  between  the  wife  and  the  creditors  of  her  husband, 
there  is  a  presumption  against  her  which  she  must  over- 
come by  affirmative  proof."  The  above  was  reiterated  in 
the  case  of  Thompson  v,  Loenig,  13  Id.,  386,  and  again  in 
that  of  Lipscomb  v.  Lyon,  19  Id.,  511. 

But  admitting  the  presumption  to  be  against  Mrs.  Coon 
and  subjecting  the  facts  of  the  case,  as  shown  by  the  bill 
of  exceptions,  to  the  severest  scrutiny  and  closest  examina- 
tion, it  appears  that  she  has  invested  in  the  farm  about 
twenty-four  hundred  dollars  in  money  derived  from  her 
father,  and  from  his  estate,  in  the  farm  in  question,  and 
that  she  did  this  in  good  faith.  True,  this  investment  was 
consummated  by  the  first  conveyance,  which  was  never  re- 
corded, but  this  was  not  a  voluntary  conveyance,  but  made 
upon  a  good  and  valuable,  if  not  upon  a  full,  consideration. 
The  failure  to  record  the  deed  was  not  intentional  on  the  part 
of  the  grantee,  although  there  is  some  evidence  tending  to 
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prove  that  she  kept  the  deed  off  of  the  records  lest  a  knowl- 
edge of  the  conveyance  might  cause  uneasiness  on  the  part 
of  the  bondsmen  of  Archibald  F.  Coon  as  postmaster.  This 
evidence  is  sufficiently  rebutted.  But  be  that  as  it  may^ 
although  the  first  deed  was  not  recorded  until  after  the 
incurring  of  the  obligations  by  Archibald  F.  Coon,  upon 
which  pIainti£Ps'  judgments  were  rendered^  Mrs.  Coon  was 
placed  in  no  worse  condition  than  though  it  had  never 
been  made;  and  it  having  been  lost  or  accidentally  destroyed, 
there  was  no  fraud  on  her  part  in  receiving  a  new  con- 
veyance to  replace  it  to  the  extent  of  the  money  which 
she  had  actually  advanced  or  paid  to  her  husband  as  a 
consideration  therefor.  How  was  it  on  the  part  of  Archi- 
bald F.  Coon  at  the  date  of  the  last  conveyance?  He  had 
l)ecome  obligated  to  the  plaintiffs  to  pay  them  large  sums 
of  money;  he  had  also  received  from  his  wife  a  much 
larger  sum.  None  of  the  former  had  become  liens  upon 
the  farm;  the  latter^  by  reason  of  the  last  conveyance,  was, 
to  say  the  least  of  it,  an  equitable  lien  upon  the  farm.  It 
was,  therefore,  as  I  conceive,  no  fraud  against  the  plaintiffs 
for  him  to  pay  or  secure  the  money  received  from  and  due 
to  his  wife  by  a  reconveyance  of  the  farm. 

In  speaking  of  the  amount  of  the  consideration  ad- 
vanced and  paid  to  Archibald  F.  Coon  by  Rebecca  Coou 
for  the  conveyance  of  the  farm,  I  do  not  include  the  vahie 
of  the  homestead.  The  former  as  the  husband  of  the  lat- 
ter, and  being  in  the  actual  possession  of  this  property, 
they,  together  as  one  family,  residing  upon  and  occupying 
it  as  a  homestead,  although  the  general  title  was  in  the  wife, 
had  an  indefeasible  estate  in  it;  and  while  I  do  not  say 
that  the  conveyance  of  such  general  title  by  her  to  him  was 
no  consideration  for  the  conveyance  of  tlic  farm  by  him  to 
her,  it  is  obvious  that  the  general  value  of  the  homestead 
as  property  in  the  market  furnishes  no  measure  or  index 
of  the  value  of  a  conveyance  of  such  general  title  from  the 
wife  to  the  husband.     Before  such  conveyance,  as  well  as 
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after/  no  oonvejaDce  of  the  homestead  to  a  third  person, 
\vithout  the  assent  and  signatures  of  both  husband  and 
wife,  would  be  effective  or  binding  upon  either,  nor  would 
any  incumbrance  sought  to  be  created  or  suffered,  and 
upon  the  death  of  either,  at  least  a  life  estate  therein  will 
vest  in  the  survivor.  I  therefore  conclude  that  while, 
under  the  facts  and  circumstances  of  this  case,  the  legal 
title  of  the  farm  passed  to  Rebecca  Coon  and  Frank  Coon 
by  virtue  of  the  deed  of.  October  13,  1884,  they  took  and 
hold  such  title  subject  to  the  equities  and  liens  of  the 
plaintiffs,  or  those  of  them  whose  claims  or  judgments 
became  liens  against  the  property  of  Archibald  F.  Coon 
prior,  in  point  of  time,  to  the  extent  of  the  fair  market 
value  of  said  farm  over  and  above  the  sum  of  $2,400. 

The  decree  of  the  district  court  is  reversed  and  a  decree 
will  be  entered  in  this  court  for  the  plaintiffs,  establishing 
their  several  and  respective  liens  upon  the  said  farm  in  the 
order  of  their  several  and  respective  priorities,  as  herein- 
after stated,  subject  nevertheless  to  the  prior  lien  and  title 
of  the  said  Rebecca  Coon  and  Frank  Coon  to  the  sum, 
amount,  and  value  of  $2,400  thereon. 

The  several  and  respective  amounts  and  priorities  of 
said  liens  are  fixed  and  declared  as  follows : 

1.  Rebecca  Coon  and  Frank  Coon,  amount,  $2,400. 
Date,  March  27,  1883. 

2.  Samuel  H.  Steele,  amount,  $1,548.11.  Date^  October 
25,  1884. 

3.  First  National  Bank  of  Seward,  amount,  $1,669.68. 
Date,  November  17,  1885. 

4.  David  Belsley,  amount,  $1,264.30.  Date,  June  6, 
18H7. 

5.  Sumner  &  Co.,  amount,  $2,658.16.  Date,  June  6, 
1887. 

For  the  purposes  of  such  decree  the  value  of  said  &rm 
is  found  and  fixed  at  $5,285. 

Upon  the  payment  by  the  defendants,  Rebeoca  Coon  and 
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Frank  R.  Coon,  to  the  clerk  of  this  court,  within  six  months 
from  the  date  of  the  entry  of  this  decree  herein,  of  the  sum 
of  $2,885,  with  interest  thereon  from  the  date  of  said  decree 
at  seven  per  cent,  and  the  costs  of  this  action  in  both  courts, 
to  be  distributed  to  the  plaintiffs  according  to  the  priorities  of 
their  several  and  respective  liens,  the  said  farm  will  be  fully 
and  entirely  discharged  of  and  from  said  liens  and  each  and 
all  of  them. 

Decree  accx>rdinqly. 

The  other  Judges  concur. 


State  op  Nebraska  v.  Jamison  Ball. 

[Filed  Ootobbb  16, 1889.] 

1.  Liquoni:  Gift  :  Statutory  Ck>NSTBUCTioN :  Inoictmknt. 
Where  an  indictment  for  the  violation  of  section  11  of  chapter 
60  of  the  Compiled  Statutes  contains  the  charge  that  the  person 
accnsed  did  on  a  certain  day  sell  and  giye  away  intoxicating 
liquors,  it  was  hM  that  the  words  **  give  away  "  did  not  charge 
the  oifense  of  giving  away  upon  a  pretext  under  the  provisions 
of  the  section,  and  that  they  were  mere  snrplnsage  and  to  he  ig. 
nored  hy  the  court  to  which  the  indictment  was  returned;  also, 
that  the  language  of  the  indictment  did  not  necessarily  charge 
the  defendant  with  selling  and  giving  away  upon  a  pretext  the 
particular  liquor  described  in  the  indictment,  and  that  the  only 
office  of  the  words  *'  give  away  **  in  the  indictment  was  in  sub- 
stance a  charge  of  the  delivery  of  the  liquor  sold. 

3.  :  .    The  mere  giving  away  of  intoxicating  liquors 

when  not  upon  a  pretext  or  with  any  intention  or  purpose  to 
violate  the  law  is  not  necessarily  a  crime,  without  reference  to 
the  circumstances,  condition,  or  necessity  under  which  the  gift 


Exceptions  from  Gage  county,  Broady,  J.,  presiding. 
Filed  under  the  provisions  of  sec.  615  of  the  Criminal 
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Hugh  J.  DobbSj  for  plaintiff  in  error,  cited:  State  r. 
Pischel,  16  Neb.,  491;  Krugerv.8taJU,l^eh,,^ll\  iBish. 
Cr.  Proc.  (3d  Ed.),  sees.  440,  478,  480;  StxjJte  v.  Freeman^ 
8  Iowa,  428;  SUiie  v.  Ansaleme,  15  Id.,  44;  MoKinney  v. 
State,  25  Wis.,  378;  StaU  v.  Coffey,  41  Tex.,  46. 

Richards  &  Provtj  for  defendant  in  error,  cited :  State  v, 
Piachel,  16  Neb.,  491;  1  Bish.  Cr.  Proc.  (3d  Ed.),  sec.  432. 

Reese,  Ch.  J. 

At  the  February  term,  1889,  of  the  district  court  of 
Gage  county  an  indictment  was  returned  by  the  grand 
jury  against  Jamison  Ball,  the  material  averments  of 
which  were  as  follows:  '^That  Jamison  Ball,  late  of  the 
county  aforesaid,  on  the  28th  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-eight, 
in  the  county  of  Gage  and  state  of  Nebraska  aforesaid,  then 
and  there  being,  did  then  and  there  knowingly,  willfully, 
and  unlawfully  sell  and  give  away  to  one  Syd  L.  Ellis 
intoxicating  drinks  or  liquors,  to-wit,  about  one  gill  of 
whisky,  without  having  first  obtained  a  license  to  sell  in- 
toxicating drinks  or  liquors  and  given  a  bond  to  the  state 
of  Nebraska  as  is  required  by  law." 

To  this  indictment  a  motion  to  quash  was  filed  by  the 
accused,  the  ground  thereof  being  that  it  was  vague,  uncer- 
tain, and  indefinite,  and  that  more  than  one  oiTense  was 
attempted  to  be  charged  therein.  The  motion  was  sus- 
tained and  the  indictment  quashed,  to  which  the  county 
attorney  excepted  and  brings  the  case  to  this  court  for  re- 
view under  the  provisions  of  sec.  515  of  the  Criminal 
Code.  The  case  calls  for  a  construction  of  section  11  of 
chapter  50  of  the  Compiled  Statutes,  entitled  "  Liquors." 
The  section  is  as  follows : 

"All  persons  who  shall  sell  or  give  away,  upon  any  pre- 
text, malt,  spirituous,  or  vinous  liquors,  or  any  intoxicate 
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ing  drinks,  without  having  first  complied  with  the  provi- 
sions of  this  act,  and  obtained  a  license  as  herein  set  forth, 
shall  for  each  offense  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  not  less  than 
one  hundred  dollars,  nor  more  than  five  hundred  dollars, 
or  be  imprisoned  not  to  exceed  one  month  in  the  county 
jail,  and  shall  be  liable  in  all  respects  to  the  public,  and  to 
individuals,  the  same  as  he  would  have  been  had  he  given 
bonds  and  obtained  license  as  herein  provided:  Provided, 
That  any  person  or  persons  shall  be  allowed  to  sell  wine 
made  from  grapes  grown  or  raised  by  said  person  or  per- 
sons on  land  belonging  to  or  occupied  by  said  person  or 
persons  in  the  state  of  Nebiiiska,  the  same  to  be  sold  in 
quantities  not  less  than  one  gallon,  without  procuring  the 
license  provided  for  in  this  chapter." 

It  is  contended  by  counsel  representing  the  district  court 
that  the  indictment  is  bad  for  duplicity,  in  that  it  suffi- 
ciently charges  the  accused  with  a  violation  of  the  section 
both  in  selling  and  in  giving  away  the  liquor  described ; 
that  it  is  a  crime  to  give  away  as  well  as  to  sell  the  liquors 
named  in  the  indictment,  and  both  being  charged,  the.in- 
dictment  is  bad;  that  if  the  words  "give  away"  were 
eliminated,  the  indictment  for  selling  in  violation  of  law 
would  remain;  and  that  if  the  word  "sell"  were  stricken 
out,  the  crime  of  giving  away  would  be  as  fully  charged. 
It  is  also  contended  that  as  the  indictment  stands  the  sell- 
ing and  giving  away  are  both  charged  with  reference  to  the 
same  liquors  and  therefore  the  indictment  is  indefinite,  un- 
certain, and  ambiguous,  as  both  charges  cannot  be  true  of 
the  same  act. 

Upon  the  other  hand  it  is  contended  by  the  county  at- 
torney that  the  words  "  and  give  away  "  must  be  treated 
as  surplusage,  ard  that  the  indictment  charges  only  the 
crime  of  selling,  the  giving  not  having  been  alleged  to  have 
l)een  upon  a  pretext  and  no  such  pretext  being  described 
in  the  indictment. 
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The  section  under  consideration  was  evidently  intended 
to  proliibit  the  sale  of  intoxicating  liquors  by  those  having 
no  license  to  engage  in  the  traffic.  This  is  the  primary 
object  of  the  law.  In  order  to  make  the  prohibition  ef- 
fective the  legislature  saw  proper  to  provide  against  its 
evasion  by  subterfuge  or  pretext  in  giving  away — as  by 
the  sale  of  articles  of  no  value  accompanied  by  a  gift  of 
the  liquor  or  by  any  ostensible  or  colorable  transaction 
by  which  the  liquor  could  be  disposed  of  without  a  sale 
and  yet  constitute  the  principal  element  of  the  sale  or 
barter. 

Webster  in  his  Unabridged  Dictionary  defines  the  word 
pretext  as  ^'  ostensible  reason  or  motion  assigned  or  as- 
sumed as  a  color  or  cover  for  the  real  reason  or  motive ; 
false  appearance ;  pretense." 

It  was  evidently  not  the  intention  of  the  legislature  to 
make  the  simple  act  of  giving  away  intoxicating  liquors  a 
crime  without  reference*to  the  circumstances,  necessities,  or 
conditions  attending  the  giving ;  and  therefore  the  giving  of 
intoxicating  liquors  when  wholly  unaccompanied  by  an  in- 
tention to  evade  the  law  is  not  necessarily  a  crime.  We 
are  strengthened  in  this  view  by  reference  to  section  31  of 
the  same  chapter,  which  makes  it  a  crime  for  any  person  to 
treat  another  or  to  give  away  any  liquor,  beer,  wine,  or 
intoxicating  beverages  whatever,  purchased  and  to  be  drunk 
in  any  saloon  or  other  public  place  where  such  liquors  or 
beverages  are  kept  for  sale.  If  it  had  been  the  intention 
of  the  legislature  to  make  the  giving  away  of  intoxicating 
liquors  a  crime  in  all  cases,  then  the  enactment  of  the  sec- 
tion above  referred  to  would  have  been  wholly  useless,  as 
the  offense  would  have  been  completely  covered  by  section 
11  above  quoted.  If  the  giving  "  was  upon  any  pretext" 
for  the  purpose  of  evading  the  law,  the  pretext  under 
which  it  was  given  would  have  to  be  set  out  substantially 
in  the  indictment.  The  indictment  in  this  case,  therefore, 
did  not  charge  the  crime  of  "  giving  away "   under  the 


SEPTEMBER  TERM,  1889.  606 

Grimes  t.  Chamberlain. 

provisions  of  the  section  quoted^  and  did  not  charge  a  vio- 
lation of  the  law  in  that  particular. 

We  think  also  that  the  contention  of  counsel  for  the 
district  oourt^  that  the  indictment  was  vague  and  uncertain 
as  charging  both  the  selling  and  giving  away^  within  the 
meaning  of  the  statute,  of  the  same  article  of  intoxicating 
liquors,  cannot  be  maintained.  As  we  have  seen,  in  order 
to  constitute  a  crime  the  giving  must  be  upon  some  pre- 
text for  the  purpose  of  evading  the  law,  and  the  term 
<<give  away''  does  not  import  such  an  act.  This  being 
true,  the  allegation  of  the  indictment  can  charge  nothing 
more  than  the  sale  and  delivery  of  the  liquor  to  the 
person  named.  That  it  might  have  been  better  pleading 
to  charge  in  direct  t«rms  the  sale  and  delivery  of  the  liq- 
uor is  perhaps  true  (although  the  term  sale  probably  in- 
cludes both),  yet  we  cannot  see  that  more  than  this  was 
charged. 

This  being  true,  the  learned  district  court  erred  in  his 
ruling  upon  the  motion  to  quash.  As  no  further  proceed- 
ing can  be  had  upon  this  indictment,  the  case  will  not  be 
remanded. 

Judgment  accordingly. 

The  other  Judges  concur. 


L.  F.  Grimes  et  al.  v.  C.  K.  Chamberlain  et  al. 

[Filed  Octobbb  16, 1889.] 

1.  Practice:  Dismissal  Without  Pbbjudice.  An  action  maybe 
diamisBed  without  prejadice  to  a  fata  re  action  by  a  plaintiff 
before  the  final  aabmiasion  of  the  caae  to  the  jury  or  court  where 
the  trial  i»  to  the  court  (sec.  430  of  the  Civil  Code);  and  such 
dismissal  may  be  made  at  the  option  of  the  plaintiff  without 
leave  of  the  court.  It  is  a  right  specially  given  by  statute 
which  the  court  has  no  power  to  refuse.     An  entry  of  dismissal 
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terminates  the  Jarisdiction  of  the  court  oyer  the  canae  of  action 
presented  by  such  plaintiff,  except  for  the  purpose  of  entering 
the  order  of  dismissal  and  rendering  judgment  for  costs. 

2.  Supreme  Court :  Jubisdictiok.    The  supreme  court,  in  the 

exercise  of  its  appellate  jurisdiction,  has  no  authority  to  rein- 
state a  cause  in  the  district  court  which  has  been  there  Tolun- 
tarily  dismissed  by  the  plaintiff.  Where  it  is  claimed  that  a 
dismissal  was  obtained  by  fraud,  an  application  to  reinstate 
must  be  made  in  the  court  where  the  cause  was  pending  at  the 
time  the  dismissal  was  entered. 

3.  :  .    An  order  of  the  district  court  refusing  to  dismiss 

a  cause  upon  the  motion  of  a  defendant  is  not  a  final  order  which 
can  be  reviewed  upon  error  to  the  supreme  court. 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  Appelget,  J. 

S,  P.  Davidson,  for  plaintiff  in  error : 

The  agreement  between  Wright  and  Chamberlain^  under 
which  the  latter's  interest  in  the  suit  arose^  was  champer- 
tous  and  void.  {Backus  v,  Byron,  4  Mich.,  536 ;  Barker  v. 
Barkery  14  Wis.,  131*;  AUard  v.  Lamirande,  29  Wis.,  502; 
Wildey  v.  Orane,  63  Mich.,  720;  Crim.  Code,  sec.  159; 
Key  V.  VaUier,  1  O.,  142 ;  Poe  v.  Davis,  29  Ala.,  676 ;  Lath- 
ropv.  Bank,  9  Mete.  [Mass.],  489;  Lytle  v.  State,  17  Ark., 
663,  679;  McDonald  v.  P.  Cb.,  29  la.,  170-4;  Boardman 
V.  Thompson,  25  Id.,  487;  Ackert  v.  Barker,  131  Mass., 
436;  Btlding  v.  Smyihe,  138  Id.,  530-2;  MiUer  v.  Larson, 
19  Wis.,  463.)  There  is  nothing  in  this  case  upon  which 
a  lien  for  fees  could  attach.  (Comp.  Stats.,  ch.  7,  sec.  8 ; 
Lavender  v.  Atkins,  20  Neb.,  206.) 

A.  M.  Appelget,  and  C.  K.  Chamberlain,  for  defendants 
in  error.     No  brief  filed. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  John- 
son county  in  the  name  of  William  R.  Wright  and  Sytha 
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Phillips^  formerly  Sytha  Wright,  as  the  heir  at  law  and 
widow  of  Heury  R.  Wright  (the  said  William  R.  Wright 
being  the  sole  heir),  as  plaintiffs,  and  against  L.  F.  Grimes, 
as  defendant,  to  quiet  the  title  to  certain  real  estate  described 
in  the  petition.  The  petition  was  filed  on  the  8th  day  of 
December,  1888,  and  on  the  7th  day  of  January,  1889, 
Grimes  filed  a  demurrer  to  said  petition.  On  the  4th  day 
of  May,  1889,  defendant  in  error.  Chamberlain,  filed  his 
petition  by  which  he  sought  to  be  made  a  party  defendant 
in  the  action,  alleging  that  He  had  an  interest  in  the  subject- 
matter  of  the  suit  and  a  legal  estate  in  the  land  in  dispute 
and  adverse  to  botli  plaintiff  and  defendant.  On  the  6th 
day  of  May  the  plaintiffs,  William  R.  Wright  and  Sytha 
E.  Phillips,  filed  a  ''motion  for  dismissal  of  the  action," 
which,  omitting  the  formal  parts,  was  as  follows :  "  The 
above  suit  having  been  commenced  by  reason  of  induce- 
ments held  out  to  us  and  before  we  were  fully  advised 
of  our  rights  in  the  premises,  we  therefore  of  our  own 
motion  dismiss  the  above  entitled  cause  and  ask  that  the 
court  enter  an  order  herein  dismissing  the  same."  This 
instrument  was  signed  by  the  parties  themselves,  and  not 
by  an  attorney  for  them.  It  bore  date  January  1st,  1889. 
On  the  18th  day  of  May  the  application  of  Chamberlain 
to  be  made  a  party  defendant  was  argued  and  submitted 
to  tlie  court;  and  on  the  22d  day  of  the  same  month 
defendant  Grimes,  by  his  attorney,  filed  his  motion  to 
dismiss  the  case,  assigning  as  grounds  therefor  the  fol- 
lowing : 

1.  Said  plaintiffs  were  induced  to  institute  said  cause  be- 
fore they  fully  understood  whether  such  suit  was  necessary 
or  not  and  l)efore  they  understood  the  facts. 

2.  Said  plaintiffs,  l>efore  any  answer  was  filed  in  said 
cause,  asked  that  said  cause  be  dismissed. 

3.  Said  plaintiffs  still  ask  for  a  dismissal  of  said  cause. 

4.  Defendant  Chamberlain  has  no  such  interest  in  this 
controversy  as  should  be  litigated  in  this  suit. 
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6.  All  other  parties  in  this  suit  ask  that  this  cause  be 
dismissed. 

The  petition  and  numerous  exhibits  attached  to  said  mo- 
tion^ including  the  dismissal  filed  by  the  plaintiff^  were  re- 
ferred to  as  a  part  of  it  and  for  the  purpose  of  that  hearing 
were  included  in  it.  On  the  same  day  A.  M.  Appelget 
iiled  his  petition  for  leave  to  intervene,  allying  that  he  was 
a  duly  authorized  attorney  of  the  district  court,  and  as 
such  was  employed  by  and  on  behalf  of  the  plaintiiFs  in 
the  action  at  the  time  of  the  commencement  of  the  suit; 
that  prior  to  the  filing  of  the  dismissal  of  the  suit  by 
plaintiffs,  which  was  filed  without  the  knowledge  of  the 
said  attorney,  the  applicant  filed,  in  connection  with  C.  K. 
Chamberlain,  also  an  attorney  for  plaintiff  in  said  cause, 
his  lien  as  attorney  for  services  rendered  plaintiff,  in  the 
sum  of  $2,000,  and  gave  notice  to  the  attorneys  of  the  de- 
fendant in  writing  of  the  filing  thereof;  that  no  part  of 
the  said  $2,000  had  been  paid,  and  that  he  had  an  interest 
in  the  subject-matter  in  litigation  to  the  extent  of  the  said 
lien  and  adverse  to  both  plaintiff  and  defendant  He 
therefore  asked  to  be  made  a  party  defendant  and  to  be  per- 
mitted to  defend  as  against  defendant  Grimes  and  prosecute 
the  suit  as  against  the  plaintiff.  On  the  same  day,  to-wit, 
May  22,  1889,  the  following  order  was  made  in  the  case, 
being  the  only  one  shown  by  this  transcript: 

"And  now  on  this  22d  day  of  May,  A.  D.  1889,  this 
cause  coming  on  further  to  be  heard  upon  the  application 
of  defendant  A.  M.  Appelget  to  be  made  a  party  defend- 
ant, and  after  the  introduction  of  the  proofs  and  the  argu- 
ments of  counsel,  it  is  considered  and  ordered  that  said 
application  of  said  A.  M.  Appelget  to  be  made  a  party 
be  and  the  same  is  sustained  and  he  is  made  a  party  de- 
fendant, to  which  defendant  Grimes  excepts.  And  the 
court,  having  had  the  cause  under  advisement,  upon  the 
application  of  Clarence  K.  Chamberlain  to  be  made  a 
party  defendant,  and  being  advised  in  the  premises,  it  is 
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considered  and  ordered  that  said  application  be  sustained, 
and  said  Clarence  K. , Chamberlain  be  made  a  party  de- 
fendant, to  which  defendant  Grimes  excepts,  and  is  allowed 
forty  days  from  the  rising  of  court  to  reduce  exceptions  to 
writing,  and  defendants  Appelget  and  Chamberlain  allowed 
thirty  days  in  which  to  plead.  And  thereupon  this  cause 
coming  on  further  to  be  heard,  upon  the  motion  of  d.»fend- 
ant  Grimes  to  dismiss  this  cause,  and  afler  the  introduction 
of  the  evidence  and  argument  of  counsel,  it  is  considered 
and  adjudged  that  said  motion  be  and  the  same  is  hereby 
overruled  and  denied,  to  which  defendant  Grimes  excepts, 
and  is  allowed  forty  days  from  rising  of  court  to  reduce 
his  exceptions  to  writing." 

For  the  purpose  of  a  review  plaintiflF  in  error,  who  was 
defendant  in  the  district  court,  brings  the  case  here  by  pro- 
ceedings in  error. 

Since  the  filing  of  the  case  in  this  court  William  R. 
Wright  presents  his  motion,  by  which  he  "  moves  the  court 
for  an  order  declaring  his  dismissal  of  the  action  in  the 
district  court  to  be  fraudulent  and  void,  and  striking  the 
same  from  the  files  in  the  case,  or  that  the  cause  be  re- 
manded to  the  district  court  for  action  in  the  premises." 
Certain  affidavits  and  other  exhibits  attached  to  the  tran- 
script are  referred  to  in  support  of  his  motion.  "  He  further 
tenders  to  the  said  Grimes  the  sum  of  ((210,  being  the  sum 
paid  by  said  Grimes  and  refused  by  reason  of  the  fraudu- 
lent representation  of  said  Grimes,  as  more  fully  set  out  in 
said  exhibits.  He  asks  to  be  restored  to  his  rights  in  the 
premises  as  fully  as  though  said  papers  purporting  to  be 
a  dismissal  had  not  been  executed  or  filed." 

The  defendants  in  error.  Chamberlain  and  Appelget,  also 
tiled  their  motion  to  dismiss  the  proceedings  in  error,  as- 
signing as  a  ground  for  such  motion  that  neither  the  rul- 
ing of  the  court  upon  the  motion  of  plaintiflF  in  error  to 
dismiss  the  action  in  the  court  below,  nor  its  ruling  upon 
the  application  of  Chamberlain  and  Appelget  to  be  made 
39 
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parties  defendant,  was  a  final  order  which  ooald  be  reviewed 
hy  proceedings  in  error,  and  askine  that  the  cause  be  re- 
manded to  the  district  court  for  further  proceedings. 

The  cause  is  submitted  upon  these  motions  and  gener- 
ally. 

As  we  view  the  case,  there  is  no  question  presented  bj 
the  motion  of  Wright  which  can  be  decided  hy  this  court. 

Section  430  of  the  Civil  Code  provides  that  ''An  action 
may  be  dismissed  without  prejudice  to  future  action ;  first, 
by  the  plaintiff,  before  the  final  submission  of  the  case  to 
the  jury,  or  to  the  court,  where  the  trial  is  by  the  court*' 
As  is  shown  by  the  dates  hereinbefore  given  on  which  the 
various  proceedings  were  had,  the  dismissal  of  the  case 
was  made  by  Wright  and  Phillips  pending  the  demurrer, 
and  before  answer  filed.  By  the  filing  of  his  dismissal  in 
the  district  court  his  case  was  at  an  end,  and  in  so  &r  as 
he  was  concerned  the  court  could  do  nothing  more  than 
render  judgment  against  him  for  costs. 

This  court,  in  the  exercise  of  its  appellate  jurisdiction, 
can  take  no  action  on  this  motion  to  have  his  dismissal  de- 
clared fraudulent  or  to  remand  the  case.  He  did  not  bring 
it  here  and  he  cannot  cause  it  to  be  remanded.  The  court 
therefore  declines  to  enter  upon  an  investigation  of  the 
manner  in  which  the  dismissal  was  procured  or  to  under- 
take to  settle  any  questions  growing  out  of  it.  His  rem- 
edy is  in  the  district  court. 

The  next  question  presented  is  upon  the  motion  of  de- 
fendants in  error.  Chamberlain  and  Appelget,  to  dismiss 
the  proceeding  in  error,  the  contention  being  that  neither 
the  ruling  of  the  court  upon  the  motion  of  plaintiff  in 
error  to  dismiss,  nor  upon  the  application  of  defendant  in 
error  to  intervene,  was  a  final  order  from  which  error 
would  lie. 

By  sec.  681  of  the  Civil  Code  a  final  order  which  may 
be  revievsed  upon  error  is  defined,  and  is  said  to  be  ''An 
order  affecting  a  substantial  right  in  an  action  when  auch 
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order  in  effect  determines  the  action  and  prevents  a  judg- 
ment and  an  order  affecting  a  substantial  right  made  in  a 
special  proceeding,  or  upon  a  summary  application  in  an 
action  after  judgment." 

In  view  of  the  many  decisions  of  this  court  construing 
this  section  it  would  seem  hardly  necessary  to  enter  upon 
its  consideration  here.  The  order  made  was  not  final  be- 
cause, whether  right  or  wrong,  the  case  remains  upon  the 
docket  of  the  district  court  for  further  hearing.  The  order 
does  not  prevent  a  judgment  or  determine  a  right.  It  can- 
not therefore  be  reviewed  upon  error  until  after  a  final 
judgment  is  rendered  in  the  case  which  remains  in  the  dis- 
trict court 

The  motion  to  dismiss  the  proceeding  in  error  is  sus- 
tained. 

Judgment  aooobdingly. 


The  other  Judges  concur. 


J.  M.  Eckman  y.  M.  Hammond. 

[FiLKD  OCTOBKB  16,  1889.] 
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Attachment:  UirDBBTAKiira:  Pabtiks.  An  undertaking  in 
attachment  signed  by  the  sureties  alone  and  not  signed  by  the 
plaintiff  in  the  action  is  not  Toid.  And  where  an  attachment 
is  wrongfnlly  issned  a  suit  can  be  maintained  on  such  nnder> 
taking,  without  making  the  attachment  plaintiff  a  party  to  the 
action. 

:  Dissolution.    Where  service  of  summons  is  had  upon 


an  attachment  defendant,  and  he  appears  to  the  action,  he  can- 
not maintain  a  suit  upon  the  attachment  undertaking  npon  the 
ground  ihat  the  attachment  was  wrongfully  issued,  without 
having  obtained  a  judgment  of  the  court  in  which  the  attach- 
ment proceeding  was  pending  discharging  the  attachment. 
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Error  to  the  district  court  for  Pawnee  county.  Tried 
below  before  Appelget,  J. 

Story  &  Story,  for  plaintiff  in  error : 

The  law  requiring  an  undertaking  forms  a  part  of  the 
contract,  (ddler  v,  Roberta,  7  Neb.,  13.)  The  undertak- 
ing must  be  executed  by  one  or  more  sureties.  (Code,  926.) 
If  plaintiff  in  attachment  were  not  required  to  sign  the 
undertaking  but  did  so,  his  signature  would  be  null; 
whereas  when  he  does  sign,  he  is  held  liable  as  prin- 
cipal. {Raymond  V.  Green,  12  Neb.,  215;  Teaaierv,  Crow- 
ley, 17  Neb.,  207.)  The  undertaking  must  therefore  be 
executed  by  attaching  plaintiff  as  principal,  unless  the 
.surety  waive  that  requirement.  {Gregory  v.  Cameron,  7 
Neb.,  419  ;  BoUman  v.  Pasewalk,  22  Neb.,  761.)  Where 
attachment  defendant  appears,  no  action  upon  the  undertak- 
ing lies  unless  attachment  has  been  dissolved.  {McReady 
V,  Rogers,  1  Neb.,  124;  Pixley  v.  Reed,  26  Minn.,  80; 
Nolle  r.  Thompiton,  3  Mete.  [Ky.],  121;  Sloan  v,  Mc- 
Cracken,  7  Lea  [Tenn.],  626  ;  State  v.  Bddgmeier,  56  Mo., 
226  ;  Bump  v.  Betts,  19  Wend.  [N.  Y.],  421 ;  Alexander 
r.  Jacoby,  23  O.  S.,  358.) 

G  3f.  Corlett,  for  defendant  in  error : 

Suit  must  be  brought  on  the  bond  alone,  unless  the  at- 
tachment be  malicious.  {TaJlant  v.  Ga^s  Light  Co.,  36  la., 
262.)  Kight  of  action  accrues  on  the  bond,  as  attachment 
defendant  is  disturbed  in  the  possession  of  his  property* 
{Campbell  r.  Chanyberlain,  10  la.,  337.) 

Reese,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of 
Pawnee  county. 
It  appears  from  the  record  that  an  attachment  was  insti- 
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tuted  against  defendant  in  error  by  the  Bank  of  Burehard 
and  an  undertaking  in  attachment  was  filed,  signed  by 
plaintiff  in  error  alone. 

A  proceeding  in  garnishment  was  instituted  and  the  gar- 
nishee was  summoned  to  appear  in  court  and  answer  as  to 
property,  moneys,  or  credits  held  by  him  belonging  to  the 
defendant  in  the  action.  He  was  the  county  clerk  of  Paw- 
nee county,  and  in  his  answer  disclosed  that  he  held  no 
property  or  money  belonging  to  the  defendant  in  the  ac- 
tion^ but  as  county  clerk  he  had  possession  of  a  county 
warrant,  which  was  issued  to  defendant  and  would  be  for 
delivery  in  a  short  time.  A  motion  was  filed  to  dissolve 
the  attachment  on  the  ground  that  the  facts  stated  in  the 
affidavit  were  untrue.  This  motion  was  filed  prior  to  the 
answer  of  the  garnishee,  but  the  court  declined  to  act 
upon  it  until  after  the  answer  of  said  garnishee  had  been 
taken.  When  the  garnishee  disclosed  the  fact  that  he  was 
in  possession  of  the  county  warrant  as  county  clerk  he 
was  discharged  and  no  order  made  against  him.  The 
cause  then  came  on  for  trial,  when  judgment  was  rendered 
in  favor  of  the  bank  but  no  order  at  any  time  was  made 
with  reference  to  the  attachment  proceeding.  This  action 
was  brought  upon  the  attachment  undertaking. 

A  number  of  questions  are  presented  by  the  briefs  of 
plaintifi^in  error,  but  we  will  notice  but  two.  The  first  of 
which  is  that  the  suit  could  not  be  maintained  against  him 
for  the  reason  that  the  undertaking  in  attachment  was 
not  signed  by  the  plaintifi*  in  the  action  and  was  therefore 
void. 

Sec.  926  of  the  Civil  Code,  under  which  the  undertaking 
in  attachment  was  filed,  is  as  follows  :  "  When  the  ground 
of  attachment  is  that  the  defendant  is  a  foreign  corpora- 
tion, or  a  non-resident  of  the  state,  the  order  of  attach- 
ment  may  be  issued  without  an  undertaking,  but  in  all 
other  cases  the  order  of  attachment  shall  not  be  issued 
by  the  justice  until  there  has  been  executed  in  his  office,  by 
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one  or  more  sufficient  sureties  of  the  plaintiff,  to  be  aj>- 
proved  by  the  justice,  an  undertaking  not  exceeding 
double  the  amount  of  the  plaintiff's  claim,  to  the  effect  that 
the  plaintiff  shall  pay  the  defendant  all  damages  which  he 
may  sustain  by  reason  of  the  attachment,  if  the  order  be 
wrongfully  obtained." 

It  will  be  seen  by  reference  to  this  section  that  there  is 
no  requirement  that  the  undertaking  should  be  signed  by 
the  plaintiff  in  the  case,  but  that  an  undertaking  not  ex- 
ceeding double  the  amount  of  the  plaintiff's  claim,  executed 
by  one  or  more  sufficient  sureties  of  the  plaintiff,  must 
be  filed  in  the  office  of  the  justice.  The  undertaking,  there- 
fore, was  not  void. 

The  next  contention  of  plaintiff  in  error  which  it  is 
deemed  necessary  to  notice  is,  that  the  suit  could  not  be 
maintained  upon  the  undertaking  in  attachment  without 
the  attachment  having  been  discharged  as  wrongfully  is- 
sued, by  the  court  in  which  the  attachment  proceedings 
were  pending. 

This  question  was  presented  to  the  district  court  by  in- 
structions to  the  trial  jury  asked  by  plaintiff  in  error  and 
which  were  refused.  We  think  the  law  is  pretty  well  set- 
tled, that  where  an  attachment  proceeding  is  instituted 
against  a  party  upon  whom  service  of  summons  is  made 
and  who  appears  or  might  have  appeared  in  the  action  in 
order  to  maintain  an  action  upon  an  attachment  bond,  it  is 
necessary  that  he  allege  in  his  petition  and  prove  upon  the 
trial  that  the  attachment  has  been  discharged.  (See  Max- 
well's Practice  in  Justices'  Courts,  334;  also  Maxwell  on 
Pleading  and  Practice,  497;  Drake  on  Attachment,  sec 
162a.)  The  decision  of  a  court  in  an  attachment  proceeding 
upon  a  motion  to  discharge  the  attachment  being  a  final 
order,  which  either  party  might  have  reviewed  by  proper 
proceeding  in  error,  it  was  necessary  that  a  judgment  be 
had  upon  the  motion.  This  was  not  done  and  the  action 
cannot,  therefore,  be  maintained. 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Revebsed  and  bemanded. 

The  other  Judges  concur. 


City  of  Seward  v.  Catherine  Klekk. 

[Filed  Octobeb  16, 1889.] 

BiU  of  Exoeptions:  Failure  to  Sbrys  in  Timb.  A  jary  trial 
was  had  in  the  district  ooart  at  the  March  term  thereof,  1888, 
the  verdict  heing  returned  oo  the  7th  day  of  the  month.  Within 
three  days  thereafter  plaintiff  io  error  filed  a  motion  for  a  new 
trial.  On  the  30th  of  April  the  conrt  adjoarned  tine  die,  with- 
out having  passed  upon  the  motion  for  a  new  trial.  The  next 
regular  term  convened  on  the  28th  day  of  May,  the  same  year. 
On  the  30th  day  of  Jaly  the  motion  for  a  new  trial  was  argued 
and  submitted  to  the  court  and  on  August  6  it  was  overruled. 
On  the  26th  day  of  September  a  bill  of  exoeptions  was  served 
on  defendant  in  error,  who  returned  it  October  11  without  sug- 
gestion of  ameodment,  and  on  the  same  day  filed  a  protest  with 
the  judge  against  the  allowance  of  the  bill.  On  motion  to  quash 
it  was  heldy  that  the  bill  was  not  served  upon  defendant  in  error 
within  the  time  required  by  sec.  311  of  the  Civil  Code,  and  the 
motion  was  sustained. 

Motion  to  quash  bill  of  exceptions. 

D.  C.  McKillip,  and  E,  P.  Smith,  for  the  motion. 

R.  S,  NorvcUy  and  R.  P.  Anderson ,  contra. 

Cases  cited  by  counsel  are  referred  to  in  opinion. 

Reese,  Ch.  J. 

This  is  a  motion  filed  by  defendant  in  error  to  quash 
the  bill  of  exceptions^  the  principal  ground  being  that  the 
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bill  of  exceptions  was  not  reduced  to  writing  and  served 
u|x>n  defendant  in  error  within  the  time  required  by  law. 
It  ap{)ears  from  the  record  that  the  cause  was  tried  to  a 
jury  at  the  regular  March,  1888,  term  of  the  district  court 
and  a  verdict  was  rendered  in  favor  of  defendant  in  error 
on  the  7th  day  of  that  month.    On  the  9th  day,  and  within 
three  days  after  the  return  of  the  verdict,  plaintiflF  in  error 
filed  its  motion  for  a  new  trial.     No  order  was  asked  by 
plaintiff  in  error,  nor  was  any  made  by  the  court,  allowing 
time,  in  addition  to  that  fixed  by  law,  within  which  to  per- 
fect a  bill  of  exceptions.     The  court  adjourned  s^ine  die  on 
the  30th  day  of  April  without  ruling  upon  the  motion  for 
a  new  trial.     The  next  regular  term  of  the  district  court 
convened  on  the  28th  day  of  the  following  May,  and  con- 
tinued by  adjournment  from  time  to  time  until  the  17th 
day  of  September,  when  it  again  adjourned  sine  die.    Dur- 
ing that  term,  and  on  the  30th  day  of  July,  the  motion 
for  a  new  trial  was  argued  and  submitted  to  the  court,  and 
on  the  6th  day  of  August  was  overruled  and  judgment 
was  rendered  on  the  verdict.     On  the  26th  day  of  Septem- 
ber plaintiff  in  error  submitted  to  defendant  in  error  for 
examination  and  amendment  the  proposed  bill  of  excep- 
tions, which  is  now  on  file  in  this  court.     The  bill  of 
exceptions  was  retained  by  counsel  for  defendant  in  error 
until  the  11th  day  of  October,  when  it  was  returned  to 
the  attorneys  for  plaintiff  in  error,  and  a  protest  against 
the  allowance  of  the  bill  on  account  of  its  having  been 
:  erved  too  late  was  filed  with  the  judge.    This,  it  may  be 
observed,  was  fifteen  days  aft^r  the  receipt  of  the  bill.    The 
bill  was  received  by  the  attorney  for  defendant  in  error 
one  hundred  and  forty-nine  days  after  the  final  adjourn- 
ment of  the  March  term  of  court.     Under  the  rule  stated 
in  Donovan  v,  Shermn^  16  Neb.,  129,  construing  section 
311  of  the  Civil  Code,  it  is  apparent  that  the  bill  of  ex- 
ceptions was  not  served  upon  counsel  for  defendant  in 
error  within  the  time  required  by  that  section.    The  only 
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reraaiiiing  question  then  is,  Did  the  attorneys  for  defend- 
ant in  error,  by  holding  the  bill  of  exceptions  more  than 
the  ten  days  in  which  they  were  entitled  to  examine  it, 
waive  this  objection  to  the  bill? 

In  the  examination  of  tins  question  it  must  be  borne  in 
mind  that  the  bill  was  not  served  upon  defendant  in  error 
until  after  the  expiration  of  the  time  fixed  by  law  for  such 
service,  for  it  is  said  in  Donovan  v,  Sherwin  that  ''the 
bill  is  to  be  prepared  by  the  party  excepting  at  the  trial 
term  or  within  forty  days  thereafter."  An  order  of  the 
court  continuing- ''causes,  motions,  and  matters  pending" 
at  the  adjournment  could  not  dispense  with  the  provisions 
of  the  law  as  to  the  time  within  which  bills  of  exceptions 
are  to  be  served.  As  has  been  heretofore  said  by  this 
court,  prior  to  the  passage  of  our  present  law  for  the  al- 
lowance of  bills  of  exceptions,  all  exceptions  must  be  re- 
duced to  writing  at  the  time  of  the  trial  and  during  the 
term  and  prior  to  its  final  adjournment.  {Munroe  v.  Elburij 
1  Neb.,  174.)  The  time  thus  fixed  was  extended  by  the 
present  provisions  of  the  Code  to  fifteen  days  after  the  term 
and  provision  was  made  for  such  extension  for  eighty  days 
by- order  of  the  court  or  judge.  But  there  is  no  provision 
in  the  statute  which  would  justify  the  conclusion  that  any 
longer  time  was  intended.  While  it  has  always  seemed  to 
the  writer  that  the  proper  rule  for  the  legislature  to  have 
adopted  was  that  the  time  should  begin  to  run  after  the 
overruling  of  a  motion  for  a  new  trial  instead  of  after  a 
verdict,  yet  that  matter  is,  of  course,  for  the  legislature 
and  not  for  the  court.  We  must  accept  the  law  as  we  find 
it.  It  is  insisted  by  plaintifi*  in  error  that  this  case  is  ex- 
actly parallel  with  the  case  of  Dodge  v.  Runnels,  20  Neb., 
33.  Upon  a  re-examination  of  the  doctrine  of  that  case 
the  writer  is  not  entirely  satisfied  that  it  is  wholly  consist- 
ent with  the  rulings  of  the  court  in  other  cases  and  with 
the  statutes.  But  that  case  is  distinguished  from  others  by 
reason  of  the  fact  that  when  the  time  arrived  for  the  rul- 


618      SUPREME  COURT  OF  NEBRASKA, 

Seward  t.  Klenk. 

ing  of  the  district  court  in  the  motion  for  a  new  trial,  the 
attorneys  for  the  defendant  in  error  filed  a  remittitur  of 
$449.99  damages,  whereupon  the  motion  for  a  new  trial 
was  overruled  and  the  case  is  made  to  turn  upon  that  con- 
cession by  the  attorneys  for  the  plaintiff  in  the  case  that 
the  verdict  was,  to  that  extent  at  least,  wrong.  While  this 
distinction  is  clearly  made  in  the  opinion,  yet  it  is  the  belief 
of  tlie  writer  that  the  decision  of  that  branch  of  the  case  was 
not  in  harmony  with  the  statute  and  the  prior  decisions  of 
this  court,  and  should  a  similar  case  arise  it  should  be  over- 
ruled. But  this  distinction  does  not  arig{^  in  this  case,  as 
no  such  concession  has  ever  been  made  by  defendant  in 
error  and  it  will,  therefore,  not  be  discussed.  The  cases 
cited  by  plaintiff  will  be  noticed  in  the  order  of  their  oc- 
currence in  the  reports. 

Whtdand  v.  Cochran,  8  Neb.,  528,  was  where  a  trial 
was  had  to  the  district  court  in  an  equity  case  and  after 
the  submission  of  the  evidence  the  cause  was  taken  under 
advisement  by  the  court  until  the  next  term,  when  the 
finding  was  announced  and  decree  entered.  It  was  held  that 
the  trial  continued  until  a  decision  was  rendered.  In  that 
case  the  then  Chief  Justice,  Maxwell,  in  delivering  the 
opinion  of  the  court  said: 

''  In  actions  at  law,  where  a  trial  is  had  and  a  verdict 
rendered  in  the  case,  it  has  been  held  that  exceptions  must 
be  reduced  to  writing  and  signed  during  the  term  in  which 
the  trial  is  had,  even  though  a  motion  for  a  new  trial  be 
made  and  continued  to  the  next  term.  The  reason  is  that 
there  is  a  finding  in  the  case,  and  the  party  objecting  to 
that  finding  must  take  the  necessary  steps  to  preserve  his 
exceptions  in  case  the  motion  for  a  new  trial  is  overruled. 
But  these  reasons  do  not  apply  in  cases  where  no  decision 
is  made  at  the  term  at  which  the  trial  was  had.  In  such 
case  the  trial  may  be  said  to  continue  until  a  decision  is 
rendered ;''  thereby  recognizing  the  rule  here  stated. 

In  Scoitv.  WcUdeck,  11  Id.,  525,  it  was  held  that  "excep- 
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tions  must  be  reduced  to  writing  at  the  term  at  which  the 
verdict  was  rendered  or  within  the  time  fixed  by  statute  there- 
for/* The  reason  for  the  rule  being  that "  the  statute  fixes 
the  time  within  which  the  exceptions  are  to  be  reduced  to 
writing  and  limits  it  to  forty  days  after  the  trial  term." 
But  it  was  held  in  that  case  "by  the  court"  that  where  one 
of  the  errors  assigned  was  that  the  verdict  was  not  sup- 
ported by  the  evidence,  the  court  would  examine  the  testi- 
mony for  the  purpose  of  determining  that  fact,  and  a  bill 
of  exceptions  signed  by  the  judge  at  the  term  ai  which  the 
motion  for  a  new  trial  was  overruled  and  which  contained 
all  the  evidence  would  be  considered  for  that  purpose 
alone. 

Deck  V.  Smith,  12  Id.,  205,  was  where  a  judgment  was 
rendered  in  February,  1880.  Court  adjourned  dne  die  on 
the  21st  day  of  the  following  March,  giving  forty  days  to  the 
losing  party  in  which  to  reduce  his  exceptions  to  writing. 
The  bill  was  prepared,  and  on  April  24  served  on  the 
attorney  for  the  other  party,  who  permitted  it  to  remain 
in  his  ofiice  until  the  7th  day  of  June  and  proposed  no 
amendment.  On  the  8th  day  of  June  the  bill  was  pre- 
sented to  the  judge,  who  signed  it.  The  bill  of  exceptions 
was  saved  upon  the  ground  that  there  were  no  laches  upon 
the  part  of  the  party  desiring  the  bill  and  that  he  served  it 
upon  the  defendant  in  error  within  the  time  fixed  by  the 
order  of  the  court  and  that  the  defendant  in  error  retained 
it  in  his  office  not  only  for  the  ten  days,  but  for  a  much 
longer  time,  when  he  returned  it  to  the  party  seeking  the 
settling  of  the  bill.  The  court  says  in  the  opinion:  "He 
cannot  close  liis  office  or  place  the  bill  where  it  will  be  over- 
looked and  forgotten,  and  then  plead  his  own  neglect  to 
deprive  the  party  excepting,  of  his  rights." 

Fitzgerald  v.  Hottingsworth,  13  Neb.,  199,  is  very  simitar 
in  its  facts.  The  bill  of  exceptions,  with  the  exception  of 
an  exhibit,  was  properly  served  within  the  time  fixed  by 
the  trial  court,  but  was  retained  by  the  counsel  upon  whom 
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it  was  served  about  100  days,  when  it  was  returned  to  the 
plaintiff  in  error.  The  court  in  the  opinion  says:  "As  the 
delay  in  signing  the  bill  was  caused  by  the  neglect  of  the 
defendant's  attorneys,  the  motion  must  be  overruled/' 

In  The  Omaha,  etc.,  Railroad  Co,  v.  Redick,  14  Neb., 
55,  the  cause  was  tried  to  the  district  court  without  the 
intervention  of  a  jury  on  the  1st  day  of  March,  1882, 
and  a  decision  was  rendered  on  the  10th  of  that  month, 
when  a  motion  for  a  new  trial  was  filed  within  legal 
time  and  taken  under  advisement  by  the  court.  On  the 
7th  of  April  the  court  adjourned  sirie  die.  At  the  next 
term  of  the  court  and  on  the  10th  of  July  the  decision  was 
rendered  overruling  the  motion  for  a  new  trial,  and  time 
was  given  in  which  to  settle  the  bill  of  exceptions,  when 
court  again  adjourned  sine  die.  on  the  11th  of  July.  On 
the  21st  the  bill  of  exceptions  was  submitted  to  the  de- 
fendant in  error  for  correction ;  he  proposed  various  amend- 
ments and  they  were  returned  with  and  incorporated  ifUo  the 
bill,  which  was  signed  by  the  judge  toUliout.  objection.  The 
court  said :  "  When  a  party  without  objection  proposes 
amendments  to  a  bill  of  exceptions,  thereby  treating  the 
same  as  valid  and  making  no  objection  to  the  same  being 
signed  by  the  judge,  he  will  waive  all  objection  to  the  time 
within  which  the  bill  was  presented  to  him  for  examination 
and  amendment."     The  bill  of  exceptions  was  sustained. 

Smith  V.  Kaiser,  17  Id.,  184,  was  substantially  to  the 
same  effect. 

Morehead  v.  Adams,  18  Id.,  571,  is  not  in  point  upon 
the  question  now  under  consideration.  In  all  the  cases 
referred  to,  with  one  exception,  the  party  presenting  the  bill 
of  exceptions  to  the  defendant  in  error  was  within  the  time 
allowed  by  law  and  the  order  of  the  court,  and  in  that  case 
it  was  held  that  the  objection  was  waived.  The  rule,  there- 
fore, seems  to  be  that  when  a  bill  of  exceptions  is  served 
within  the  time  required  by  law,  the  party  upon  whom  it 
is  served  cannot  retain  it  until  after  the  expiration  of  the 
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time  in  which  it  should  be  signed  and  thus  by  his  own  act 
deprive  the  opposite  party  of  the  bill ;  and  that  if  a  bill 
IS  served  after  the  time  within  which  it  should  have  been 
served,  the  failure  to  serve  in  time  may  be  waived ;  and 
that  accepting  the  bill  and  offering  amendments  will  be 
held  to  be  such  waiver. 

This  being  true,  plaintiff  in  error  having  served  the  bill 
after  the  expiration  of  the  time  within  which  it  could  have 
been  legally  served,  and  not  being  in  such  condition  as  to  be 
deprived  of  any  existing  rights  and  no  amendment  having 
been  offered  or  other  act  done  which  would  amount  to  a 
waiver,  the  mere  fact  that  the  bill  was  not  returned  within 
ten  days  afl«r  its  receipt  (when  received  out  of  time)  would 
not  be  a  waiver  of  the  default  on  the  part  of  plaintiff  in 
error.  The  bill  of  exceptions,  having  been  signed  aft«r  the 
adjournment  of  the  term  at  which  the  motion  for  a  new 
trial  was  overruled,  cannot  be  retained  for  any  purpose. 
The  motion  is  therefore  sustained.'*' 

Motion  sustained. 
The  other  Judges  concur. 


George  E.  Emery  et  al,  v.  J:  E.  Cobbey. 

[Filed  Octodbb  16, 1889.] 

Contract:  Ratification  by  Silbnoe:  Attorney:  Compensa- 
tion. Prior  to  the  year  1884  plaintifb'  intestate  was  the  owner 
of  school  lands  in  Gage  county  and  paid  taxes  thereon.  In  Jan- 
nary  of  that  year  defendant  in  error  notified  plaintiffs  that  he 
was  proceeding  to  recover  the  amoant  of  taxes  paid  upon  school 
lands  under  the  provisions  of  an  act  of  the  legislature  passed 

*  Modified  May  13,  1890,  so  as  to  allow  bill  of  exceptions  to  be  re- 
tained, to  apply  to  the  question  of  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  and  judgment,  only. 
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before  that  time,  for  a  contingent  fee  of  one-balf  of  what  he 
could  recover,  and  offering  to  make  an  effort  to  recover  the 
amonnt  dne  plainti£b  in  error  if  they  so  desired.  Receiving 
no  answer  to  hia  letter  he  soon  thereafter  addre.^ed  them  again 
to  substantially  the  same  effect.  They  telej^raphed  him  to  pro- 
ceed, providing  he  would  do  so  for  a  fee  of  ten  per  cent  upon  the 
amount  recovered.  He  answered  hj  telegraph,  declining  their 
offer,  but  soon  thereafter  wrote  them  a  letter  saying  that  he 
was  not  in  a  position  to  dictate  terms,  and  that  he  had  included 
their  claim  with  others  in  his  hands  for  collection,  and  had  pre- 
sented it  to  the  county  board.  Subsequent  to  that  time  he  fre- 
quently notified  them  of  the  proceedings  which  he  was  taking 
and  finally  of  his  success  in  recovering  the  money  from  the 
county.  No  objections  were  made  by  them  to  his  action,  al- 
though they  were  at  all  times  advised  of  the  efforts  being  made 
by  him  in  their  behalf.  In  an  action  instituted  by  him  for  one- 
half  of  the  amount  recovered  of  the  county  it  was  held^  that  the 
evidence  fully  justified  the  finding  of  the  district  court,  that 
he  was  entitled  to  ten  per  cent  of  the  amonnt  recovered,  and  a 
judgment  to  that  effect  was  affirmed. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

Hadett  &  Bates,  for  plaintiffs  in  error: 

Defendant  in  error  not  only  did  not  accept  but  even 
declined  the  only  offer  made  by  the  Crosses.  The  testi- 
mony shows  that  Ellis,  through  whom  defendant  claims  the 
Crosses  became  indebted  to  him,  was  not  a  general  agent 
and  was  not  authorized  to  employ  counsel.  There  is  no 
precedent  or  rule  of  law  under  the  facts  by  which  defend- 
ant could  become  entitled  to  the  possession  of  the  warrant. 

/.  E.  Cobbey y  pro  se: 

The  attorney's  lien  allowed  by  our  statute  is  paramount 
to  the  rights  of  the  parties.  (Boyer  v,  C larky  3  Neb.,  168 ; 
Gfnggs  v.  While,  5  Id.,  467;  Reynolds  r.  Reynolds,  10  Id., 
674;  Aspinwall  v.  Sahin,  22  Id.,  73;  Van  Eiten  v.  State, 
24  Id.,  734.)   Such  lien  covers  a  sum  awarded  to  the  client 
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other  than,  as  well  as,  a  judgment  (Weeks,  Attorneys,  sec. 
384.)  If  money  comes  into  an  attorney's  hands,  he  may 
retain  it  to  the  amount  of  his  claim.  (Id.,  868.)  The  pros- 
ecution of  the  claims  was  no  small  task,  and  deserves  com- 
pensation. The  silence  of  the  Crosses  was  a  ratification  of 
their  attorney's  acts.  (Weeks,  sec.  247.)  A  right  to  pos- 
session is  sufficient  to  maintain  replevin  (Saunders  v.  Jor- 
dan,  64  Miss.,  428;  CorbiU  v.  Heiaey,  16  la.,  296;  Parli- 
man  v.  Young,  2  Dak.,  176;  Prater  v.  Frazier,  6  Eng. 
[Ark.],  249);  so  also  is  a  special  property.  {Rich  v.  Ryder, 
106  Mass.,  306.)  Cross  never  had  possession  of  the  war- 
rant and  its  return  cannot  be  awarded  to  him.  The  plea  of 
title  in  defendant  must  be  for  the  entire  interest.  {Mollvaine 
V.  Holland,  6  Har.  [Del],  10.) 

Beese,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of 
Gage  county. 

The  action  was  in  replevin  against  the  county  clerk  of 
said  county  for  the  possession  of  a  county  warrant  for  the 
sum  of  $426.27  in  favor  of  the  estate  of  Hugh  M.  Cross, 
deceased,  held  by  the  clerk  for  delivery  to  the  executors  of 
said  estate  as  due  it  upon  a  claim  previously  allowed,  and 
wliich  had  been  duly  signed  by  the  county  clerk  and  the 
chairman  of  the  county  board.  After  the  institution  of 
the  suit  the  executors  of  the  estate  of  Cross  appeared  and 
made  application  to  be  made  defendants  and  filed  their  an- 
swer, claiming  the  possession  of  the  warrant  as  against  both 
the  clerk  and  defendant  in  error.  The  clerk  disclaimed  all 
interest  in  the  property,  and  the  contest  in  the  district 
court  was  between  defendant  in  error  and  the  Crosses,  each 
claiming  the  right  to  the  possession  of  the  warrant  A 
trial  was  had  to  the  district  court  without  the  intervention 
of  a  jury,  which  resulted  in  a  finding  that  "At  the  com- 
mencement of  this  suit  the  plaintiff,  J.  E.  Cobbey,  was  en- 
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titled  to  the  warrant  replevied,  and  that  such  right  of  pos- 
session is  of  the  value  of  $43.86,  aud  that  the  value  of  the 
property  replevied  is  of  the  value  of  $438.67;  that  defend- 
ants are  entitled  to  said  property  subject  to  plaintiff's  right 
of  possession ;  the  right  of  defendant  is  of  the  value  of 
$394.81/' 

By  the  issues  presented  to  the  district  court  the  question 
as  to  the  right  of  defendant  in  error  to  maintain  replevin 
as  against  the  clerk  is  eliminated  from  the  case,  and  the 
only  question  presented  is  whether  or  not  the  executors  of 
the  estate  of  Cross  were  indebted  to  defendant  in  error  in 
any  sum  for  services  alleged  to  have  been  rendered  in  pro- 
curing the  allowance  of  the  claim  against  the  county  and 
the  issuance  of  the  warrant,  as  it  must  probably  be  conceded 
that  if  such  indebtedness  did  exist,  defendant  in  error 
would  be  entitled  to  an  attorney's  lien  under  the  provisions 
of  section  8,  chapter  7,  Compiled  Statutes  of  1887,  as 
against  the  Crosses,  who  are  the  real  plaintiffs  in  error. 

There  is  no  proof  in  the  record  that  there  was  any  ex- 
press contract  of  employment  made  between  the  parties  in 
direct  terms;  but  it  was  contended  by  defendant  in  error 
upon  the  trial — and  is  so  contended  here — that  from  the 
correspondence  between  the  parties,  and  the  action  subse- 
quently taken  by  them,  a  contract  is  implied,  and  that  un- 
der such  implied  contract  defendant  in  error  performed  the 
services  (which  were  actually  rendered  by  him)  and  for 
which  plaintiff  in  error  is  legally  bound  to  pay. 

It  appears  from  the  evidence  that  on  the  26th  day  of 
July,  1884,  defendant  in  error  wrote  plaintiffs  a  letter  call- 
ing their  attention  to  the  fact  that  the  legislature  of  this 
state  had  passed  an  act  providing  for  the  repayment  by  the 
counties  of  a  portion  of  the  taxes  paid  upon  school  lands 
within  the  state,  and  of  which  plaintiffs'  testator  had  con- 
siderable quantity  in  Gage  county,  and  offering  to  collect 
from  the  county  the  amount  due  plaintiffs  in  error  for  a 
contingent  fee  of  one-half.     To  this  letter  no  response  was 
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made  by  plaintiffs  in  error,  and  on  the  9th  of  the  follow- 
ing January  he  wrote  again,  calling  attention  to  the  matter, 
and  saying  that  he  proposed  filing  other  claims  against  the 
oonnty  on  the  following  Tuesday,  and  that  if  plaintiffs  de- 
sired him  to  include  their  claim  to  tel^raph  him.  In  re- 
sponse to  this  letter  the  following  dispatch  was  sent  by 
plaintiffs  in  error  and  received  by  defendant:  " Jersey ville, 
111.,  January  12, 1885. — J.E.  Cobbey,  Beatrice,  Nebraska: 
Cro  on,  provided  your  fees  shall  not  exceed  10  per  cent  of 
the  amount  collected.  A.  W.  Cross."  To  this  defendant 
replied  by  telegraph:  "January  12,1885. —  Cannot  take 
the  claim  on  your  terms.  J.  E.  Cobbey."  No  commu- 
nication, either  verbal  or  written,  was  afterward  made  by 
plaintiffs  in  error  to  defendant  in  error. 

On  the  18th  day  of  January,  1886,  defendant  again  ad- 
dressed a  letter  to  plaintiffs  in  error  declining  to  accept 
their  proposition,  saying  that  he  had  made  his  application 
to  the  county  board  and  that  they  had  taken  his  demand 
for  special  levy  under  advisement,  but  that  he  might  yet 
get  their  claim  in  by  stipulation  if  so  desired,  and  if  it  was 
their  wish  to  have  it  included  to  tel^raph  him.  Again, 
on  the  27th  day  of  January  he  wrote  them  that  at  the  last 
moment  before  filing  the  claims  for  his  other  clients  he  had 
included  theirs,  and  that  the  commissioners,  after  consider- 
ing the  matter  for  some  days,  had  made  an  estimate  of  one- 
half  mill  to  meet  the  claims  so  filed;  that  he  did  not  like 
to  leave  their  claim  unprovided  for  lest  it  should  be  lost 
and  so  put  it  in^  fearing  they  might  not  have  received  his 
letter.  In  this  letter  he  says:  "I  think  I  should  have  the 
same  fee  from  you  as  from  the  others,  but  am  not  now  in 
position  to  dictate  terms  as  I  was.  Send  me  your  receipts 
at  once  as  they  must  be  filed  with  the  commissioners.  I 
will  prepare  aflSdavits  for  you." 

Again,  on  the  17th  of  April  of  the  same  year  he  ad- 
dressed them  a  letter  saying  that  he  had  called  at  the  bank 
to  get  tax  receipts  from  it,  and  that  he  had  been  told 
40 
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that  plaintiffs  in  error  talked  of  sending  theirs,  and  as  he 
had  not  received  them  he  suggested  that  if  thej  would 
profit  by  work  already  done  they  should  send  them  at  onoe. 
This  suggestion  was  also  repeated  on  a  postal  card  of  April 
30th.  On  May  10th  he  again  wrote  them  in  regard  to 
the  claim,  saying  that  the  levy  of  taxes  was  exhausted  be* 
fore  their  claim  was  reached,  but  that  he  would  have  an- 
other levy  made  and  would  get  it  in  in  time,  though  it 
would  cause  a  delay  of  nearly  two  years.  On  the  20th 
day  of  April,  1886,  he  again  wrote  them,  informing  them 
that  the  claim  had  been  allowed  for  the  sum  of  $4::6.27^ 
and  that  under  their  agreement  the  fees  would  be  $213.13, 
and  asking  direction  as  to  how  the  matter  should  be  closed 
up,  whether  by  sending  them  the  warrant  and  they  send- 
ing him  the  money  or  whether  he  should  deduct  the  fees 
out  of  the  warrant  when  collected,  which  would  be  some 
little  time  in  the  future.  On  the  8th  day  of  July,  1887, 
he  wrote  them  that  he  had  finally  succeeded  in  getting  the 
matter  closed  up  and  that  the  warrant  was  ready  for  deliv- 
ery, but  that  the  derk  claimed  that  he  had  a  lien  on  it  for 
$7  for  recording  done  for  them,  and  refused  to  let  him 
have  it;  and  that  he  had  instituted  ^n  action  for  its  pos- 
session.    He  again  stated  his  demand  for  fees  to  be  $218. 

None  of  these  letters  were  answered  by  plaintiffs  in  er- 
ror, although  they  were  all  received  by  them  and  are 
attached  to  their  deposition  as  exhibits. 

By  this  it  conclusively  appears  that  defendant  in  error 
was  instructed  by  plaintifis  in  error  to  proceed  with  the 
demand  against  the  county,  but  upon  condition  that  he 
would  transact  the  business  for  ten  per  cent  of  the  amount 
actually  received  by  him.  He  at  first  declined  to  enter 
into  this  agreement,  but  in  his  letter  of  January  27,  1885, 
a  part  of  which  we  have  hereinbefore  quoted,  he  clearly 
gave  them  to  understand  that  he  was  proceeding  in  the 
case  in  their  behalf  and  was  not  in  a  position  to  insist  upon 
the  full  fee  which  he  had  previously  demanded ;  thai  no 
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objection  was  made  to  this  by  plaintiffs  in  error  and  that 
they  allowed  him  to  proceed  to  the  final  settlement  of  the 
business^  knowing  that  they  had  directed  him  to  do  so  upon 
the  terms  contained  in  their  dispatch.  Had  they  not  been 
willing  for  him  to  so  proceed  it  was  their  duty  to  have  no- 
tified him  at  once  upon  being  informed  of  his  action. 

This  evidence  was  amply  sufficient  to  sustain  the  find- 
ing of  the  district  court  and  to  warrant  the  rendition  of  the 
judgment  entered.  It  was  clearly  insufficient  to  sustain 
a  finding  and  judgment  in  favor  of  defendant  in  error  for 
the  full  sum  of  $213  claimed  by  him,  but  there  was  ample 
proof  of  the  proposition  made  by  plaintiffs  ip  error  and 
of  its  final  acceptance  by  defendant  in  error  and  the  ren- 
dering of  the  services  by  him  with  their  knowledge  and 
consent  under  such  acceptance. 

After  having  submitted  the  proposition  made  by  them, 
and  having  been  informed  that  the  defendant  in  error  was 
proceeding  to  the  transaction  of  the  business  in  their  behalf, 
if  they  did  not  desire  his  services  they  should  have  notified 
him  that  the  offer  contained  in  their  dispatch  had  been 
withdrawn  and  that  they  did  not  desire  him  to  proceed. 
Instead  of  doing  so,  however,  they  silently  permitted  him 
to  go  on,  knowing  at  all  times  what  he  was  doing,  for  he 
kept  them  fully  apprised  of  the  facts,  and,  as  the  sequel 
shows,  were  quite  willing  to  receive  the  benefit  of  bis  labor. 

The  finding  and  judgment  of  the  district  court  was  right 
and  is  affirmed. 

Judgment  affirmxd. 
The  other  Judges  concur. 
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Mabshal  a.  Thurman  v.  State  of  Nebraska. 

[FiLBD  OOTOBEB  16,  1889.] 

Jurors:  Competency:  Challenge.  Plaintiff  in  error  was  placed 
on  trial  npon  an  indictment  for  shooting  one  P.  with  the  intent 
to  kill  him;  a  jaror  was  called  who,  npon  his  voir  dire  examina- 
tion, testified  that  he  had  snch  an  opinion  as  to  the  gnilt  or  in* 
nocence  of  the  accnsed  as  would  take  considerable  of  evidence 
to  remove;  that  if  what  he  had  heard  was  true,  he  was  prej- 
udiced; that  he  conld  not  say  whether  he  oonld  sit  as  a  fiiir 
and  impartial  jaror  and  render  an  impartial  verdict  npon  the 
evidence  and  law  or  not;  that  he  had  formed  a  pretty  strong 
opinion  about  the  case.  It  was  held^  that  the  juror  was  incom- 
petent and  that  the  decision  of  the  district  court  in  overruling 
a  challenge  to  him  for  cause  was  prejudicial  error.  Rdd,  also, 
that  the  fact  that  the  juror  was  peremptorily  challenged  by 
plaintiff  in  error,  did  not  cure  the  error  and  that  he  was  entitled 
to  a  new  triaL 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  AppeIjGET,  J. 

D.  F.  Osgood,  for  plaintiff  in  error. 

William  Leese,  Attorney  Oeneralj  for  defendant  in  error* 

Keese^  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of 
Johnson  county. 

Plaintiff  in  error  was  convicted  by  said  court  of  shooting 
one  Thomas  B.  Parker,  with  the  intent  to  kill.  A  jury 
trial  was  had  which  resulted  in  a  verdict  of  guilty.  And 
after  a  motion  for  a  new  trial  had  been  filed  and  over- 
ruled, defendant  was  sentenced  to  imprisonment  in  the 
penitentiary.  He  now  brings  the  case  to  this  court,  alleg- 
ing as  error  the  ruling  of  the  district  court  upon  his  chal- 
lenge for  cause,   to  some  of  the  jurors,  a  failure  of  the 
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evidence  to  sustain  the  verdict,  and  the  ruling  of  the  court 
in  refusing  certain  instructions  asked  by  him  to  be  given 
to  the  jury. 

It  is  not  deemed  necessary  to  notice  all  of  the  questions 
presented  by  plaintiff  in  error,  as  those  omitted  will  not 
probably  arise  upon  another  trial ;  and  therefore  our  in- 
vestigations will  be  confined  to  the  first  assignment  of  error 
hereinbefore  referred  to. 

A  Mr.  Young  was  called  as  a  juror,  and  from  his  voir 
dire  examination  we  extract  the  following  : 

By  Mr.  Osgood  :  You  stated  you  had  talked  with  per- 
sons who  claimed  to  know  the  facts ;  did  they  tell  you 
what  they  claimed  to  be  the  facts  in  this  case  ? 

A.  I  know  all  about  it;  I  live  up  near  there;  about 
three  miles  from  this  party. 

Q.  You  have  an  opinion  from  what  you  have  heard  and 
know  as  to  the  guilt  or  innocence  of  the  defendant. 

A.  Yes. 

Q.  And  such  an  opinion  as  would  take  considerable  ev- 
idence to  remove,  would  it  not? 

A.  Yes.. 

Q.  You  are  prejudiced  at  the  present  time? 

A.  If  it  is  true  what  I  heard. 

Defendant  challenges  for  cause. 

Re-examination  by  the  court:  Did  you  ever  talk  with 
any  one  who  pretended  to  know  the  facts  in  this  case? 

A.  I  was  introduced  to  Parker  one  day  and  spoke  to 
him  and  told  him  he  had  a  close  call. 

Q.  Did  he  delineate  any  of  the  facts  or  the  transaction 
to  you? 

A.  No,  sir. 

Q.  You  didn't  say  any  more  than  that  about  it? 

A.  No,  sir. 

Q.  He  is  the  only  man  you  talked  with  who  pretended 
to  know  the  facts  about  it? 

A.  There  was  a  lot  of  neighbors — 
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Q.  All  you  know  is  simply  neighborhood  talk? 

A.  Yes. 

Q.  Notwithstanding  the  opinion  you  have  formed  oould 
you  sit  as  a  fair  and  impartial  juror  and  render  a  fair  and 
impartial  verdict  upon  the  evidence  and  law  as  adduced  in 
court? 

A.  I  cannot  hardly  say  whether  I  could  or  not. 

Q.  Don't  you  know  whether  you  think  you  could  or 
not? 

A.  t  have  formed  a  pretty  strong  opinion  about  the 
case. 

Q.  How  far  do  you  live  from  the  party  where  that  mat- 
ter happened  ? 

A.  About  three  miles  and  a  half,  I  think. 

Q.  Do  you  think  you  could  render  a  fair  and  impartial 
verdict  upon  the  law  and  the  evidence  ? 

A.  I  don't  know  but  what  I  could. 

Challenge  overruled  -,  defendant  excepts. 

By  section  11  of  article  1  of  our  constitution  it  is  pro- 
vided that  in  all  criminal  prosecutions  the  accused  shall 
have  a  public  trial  by  an  impartial  jury  of  the  county  in 
which  the  offense  is  committed ;  and  by  sec.  468  of  the 
Criminal  Code  it  is  provided  that  '*  If  a  juror  shall  state 
that  he  has  formed  or  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused,  the  court  shall  thereupon  pro- 
ceed to  examine  on  oath  such  juror  as  to  the  grounds  of  such 
opinion ;  and  if  it  shall  appear  to  have  been  founded  upon 
reading  newspaper  statements,  communications,  commentj», 
or  reports,  or  upon  rumor  or  hearsay  and  not  upon  conver- 
sations with  witnesses  of  the  transaction,  or  reading  reports 
of  their  testimony  or  hearing  them  testify,  and  the  juror 
shall  say  on  oath  that  he  feels  able,  notwithstanding  such 
opinion,  to  render  an  impartial  verdict  upon  the  law  and 
the  evidence,  the  court,  if  satisfied  that  such  juror  is  impar- 
tial and  will  render  such  verdict,  may  in  its  discretion  ad- 
mit such  juror  as  competent  to  serve  in  such  case.*'     By 
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this  it  appears  that  the  discretion  of  the  district  court  must 
be  founded  upon  the  statement  of  the  juror  that  he  feels 
able,  notwithstanding  his  opinion,  to  render  a  fair  and  im- 
partial verdict  in  the  cause  about  to  be  tried.  In  other 
words,  if  he  has  formed  the  opinion  referred  to  he  is  an 
incompetent  juror  unless  he  states  upon  oath  that  he  can 
render  a  fair  and  impartial  verdict. 

It  must  appear  at  a  glance  that  the  juror  did  not  bring 
himself  within  this  rule.  His  answers  were  no  doubt  can- 
did and  truthful.  He  resided  in  the  neighborhood  in 
which  the  allied  assault  was  made.  He  stated  that  he 
knew  all  about  it;  that  he  had  formed  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendant  which  it  would 
take  considerable  of  evidence  to  remove.  And  that  if  the 
statements  which  he  had  heard  were  true,  he  was  preju- 
diced at  the  time  of  his  examination.  He  had  been  intro- 
duced to  the  man  upon  whom  the  assault  was  allied  to 
have  been  made,  and  stated  to  him  that  he  had  had  a  ''dose 
call."  His  answer  to  the  question  as  to  whether  he  had 
talked  with  any  who  pretended  to  know  the  facts  seems  to 
have  been  cut  short  bj  another  question.  He  simply  says 
there  were  a  lot  of  neighbors ;  that  what  he  knew  was 
neighborhood  talk ;  that  he  could  not  hardly  say  whether 
he  could  render  a  fair  and  impartial  verdict  from  the  evi- 
dence and  law  or  not ;  that  he  had  formed  a  pretty  strong 
opinion  about  the  case,  but  did  not  know  but  what  he  could 
render  a  fair  and*  impartial  verdict.  It  will  be  observed 
that  no  single  answer  of  this  juror  brings  him  within  the 
rule  laid  down  by  the  section  from  which  the  above  quo? 
tation  is  made. 

This  subject  received  a  pretty  full  examination  in  Carry 
V,  The  State,  4  Neb.,  545,  and  according  to  the  rule  there 
stated,  which  need  not  be  further  elaborated  here,  the  jury- 
man was  dearely  incompetent,  and  the  decision  of  the  dis- 
trict court  in  overruling  the  challenge  of  the  plaintiff  in 
error  for  cause,  was  error. 
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The  juror  was  then  challenged  peremptorily  by  plaintiff 
in  error  and  did  not  sit  in  the  case.  It  is  contended  by 
the  attorney  general  that  as  there  were  no  objections  made 
to  the  jurors  who  did  sit  in  the  case,  and  so  far  as  appears 
by  the  record  plaintiff  in  error  was  tried  by  an  impartial 
jury,  even  were  there  error  in  the  decision  of  the  district 
court  it  would  be  without  prejudice,  and  that  the  constitu- 
tional requirement  above  referred  to  has  been  literally  ful- 
filled and  therefore  the  judgment  should  not  be  reversed. 

By  sec.  467  of  the  Criminal  Code,  every  person  ar- 
raigned for  the  crime  with  which  plaintiff  in  error  was 
charged  shall  be  admitted  to  a  peremptory  challenge  of 
eight  jurors. 

A  peremptory  challenge  is  one  which  may  be  exercised 
by  the  accused  upon  his  own  volition,  and  for  which  he 
need  not  give  any  reason  and  which  is  not  subject  to  the 
control  of  the  court. 

Plaintiff  in  error  exhausted  all  his  peremptory  challenges 
upon  the  trial,  one  of  which  was  to  the  juror  hereinbefore 
mentioned.  By  being  compelled  to  dispose  of  this  juror  upon 
his  peremptory  challenge,  he  was  in  fact  limited  to  seven. 
Our  statute  provides  no  method  of  challenging  jurors 
peremptorily  in  excess  of  the  number  provided  by  the  sec- 
tion above  referred  to.  It  would  be  unwise  perhaps  for  a 
party  placed  upon  trial,  charged  with  a  crime,  to  make  ob- 
jections to  jurors  which  must  necessarily  be  futile  and 
which  could  have  no  other  effect  than  that  of,  in  some  de- 
gree at  least,  prejudicing  the  minds  of  the  jurors  against 
his  cause.  The  law  does  not  require  the  performance  of 
an  unnecessary  act.  It  guarantees  to  an  accused  in  the  first 
instance  a  trial  by  a  fair  and  impartial  jury,  and  to  this 
he  is  clearly  entitled.  There  are  some  cases  which  hold 
to  the  doctrine  contended  for  by  the  attorney  general,  but 
we  have  examined  them  and  they  do  not  meet  with  our 
approval. 

In  the  case  of  HoU  v.  The  SUd6y  9  Texas  Court  of  Ap- 
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peals,  571,  this  rule  is  adopted  and  is  followed  in  Loggins 
V.  The  Slatey  12  Id.,  66.  These  two  cases  are  followed  in* 
Spies  V.  The  People^  122  111.,  1;  but  that  decision  is  founded 
solely  upon  the  other  two.  The  rule  can  also  be  found  in 
1  Thompson  on  Trials,  section  120,  but  in  its  support  the 
cases  above  referred  to  alone  are  cited. 

In  Oarry  v.  The  States  5  Neb.,  412,  Judge  Lake  in  writ- 
ing the  opinion  of  the  court  upon  this  question,  in  referring 
to  a  juror,  says :  "  But  he  was  retained  against  the  chal- 
lenge of  the  accused,  who  was  compelled  to  resort  to  one 
of  his  peremptory  challenges  for  his  removal.  In  this 
there  was  error  to  the  prgudice  of  the  prisoner.*' 

To  the  same  effect  is  l^aie  v.  Brotoriy  16  Ean.,  400. 

A  moment's  reflection  must  satisfy  the  mind  that  this  is 
and  must  be  the  correct  rule.  Suppose  eight  jurors  were 
called,  each  of  whom  upon  his  voir  dire  examination 
showed  himself  incompetent  and  subject  to  challenge  for 
cause,  and  was  so  challenged,  but  that  the  trial  court  for 
reasons  satisfactoiy  to  itself  overruled  the  challenge  in  each 
case  and  the  eight  incompetent  jurors  were  held, ,  the 
accused  would  be  compelled  to  resort  to  his  peremptory 
challenges  in  order  to  remove  them.  No  provision  is 
made  by  law  or  the  constitution  for  any  other  challenges 
or  objections  to  the  jurors  than  those  named.  Jurors 
might  then  be  called  who,  to  the  knowledge  of  the  accused, 
were  prejudiced  against  him  and  even  might  deny  preju- 
dice or  bias  or  the  formation  of  opinion  (as  the  writer 
has  seen  done)  for  the  express  purpose  of  being  retained 
apon  the  jury  in  order  that  a  conviction  might  be  secured. 
Could  it  be  said  that  the  constitutional  provisions,  that  an 
accused  should  have  a  fair  and  impartial  trial,  had  been 
complied  with?  Most  certainly  not.  And  it  is  for  the 
purpose  of  guarding  against  this  very  contingency  that  the 
peremptory  challenge  is  retained  by  our  law.  The  ruling 
of  the  district  court  was  therefore  prejudicial,  and  for  that 
reason  the  verdict  must  be  set  aside. 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings, 

Revebsep  and  remanded. 
The  other  Judges  concur. 
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g  «34         John  H.  Dundas,  administrator^  etc.,  v.  John  L. 
*L  1*0  Carson  et  al.,  administrators,  etc. 

[Filed  Ootobeb  16, 1889.] 

Administrators:  Mat  Maintain  Ejectment.  Under  aeetioa 
202  of  chapter  23  of  Compiled  Statntes,  hdd,  that  an  adminie- 
trator  of  an  intestate's  estate  may  maintain  an  action  of  eject- 
ment for  the  recovery  and  possession  of  real  property  for  the 
necessary  purposes  of  administration. 

Error  to  the  district  court  for  Nemaha  county.  Tried 
below  before  Broady,  J. 

W.  H,  KeUigaVj  for  plaintiff  in  error : 

Under  statutes  like  ours  the  courts  of  various  states  have 
held  that  an  administrator  might  maintain  ejectment.  {MUr- 
fer  i\  Hoberg,  22  Minn.,  249;  Edtcarda  v,  Evans,  16  Wis., 
197;  Jones  r.  BiWein,  28  Id.,  227;  Streeter  v.  PatoUy  7 
Mich.,  351;  Kline  v,  Motdton,  11  Id.,  370;  Marvin  v.  Scliil" 
ling,  12  Id.,  361;  Campau  v.  Campau,  19  Id.,  125;  25  Id., 
180;  Meeh  v.  Hahn,  20  Cal.,  620;  Chapman  v.  HoUiater, 
42  Id.,  462;  Meeka  v.  Kirby,  47  Id.,  169;  McRea  v.  Har- 
a««<Ay,  51  Id.,  146;  Page  v.  Tucker,  b^ldi.,\2V,  Golding 
V.  Golding,  24  Ala.,  1 29 ;  McRae  v.  McDonald,  57  Id.,  423.) 

G.  W.  Covell,  and  22.  W.  Patrick,  for  defendants  in  error : 

As  a  general  rule  an  executor  or  administrator  repre- 
sents the  personal  estate  only,  and  cannot  maintain  eject- 
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ment  {Brown  v.  Strickland,  32  Me.,  174;  Burdyne  v. 
Mdckeyy  7  Mo.,  374 ;  Heirs  of  Ludlow  v.  Johnson,  3  O., 
653;  Hathaway  v.  Valentine^  14  Mass.,  501;  Humphreys  v. 
Taylor,  5  Or.,  260;  Morrill  v.  Mmi/ee,  5  Ark.,  629 ;  Sedg. 
&  W.,  Title,  sec.  207.)  Upon  the  death  of  an  ancestor  the 
title  to  realty  vests  at  once  in  the  heirs  or  devisees.  (Schouler, 
Ex*f8  &  Adm'rs,  sec.  212;  Drinkwaier  v.  Drinkwaier,  4 
Mass.,  365;  Lucy  v,  Luoy^bb  N.  H.,  9;  Laidley  v.  Kline, 
8  W.  Va.,  218;  Hawkins  v.  Kimbcdl,  67  Ind.,  42;  Mopike 
r.  Wells,  54  Miss.,  136;  Lemoyne  v.  Qainey,  70  III,  399; 
Sheldon  v.  Rioe,  30  Mich.,  296.)  An  administrator  has  no 
concern  with  the  realty  save  for  the  benefit  of  creditors. 
{G.'adson  v.  Whitney,  9  la.,  267;  Oocker  v.  Smith,  32  Me., 
244.)  Plaintiff  in  ejectment  must  show  l^al  title  to  lands 
claimed  (Morton  v.  Green,  2  Neb.,  451);  and  must  recover 
on  the  strength  of  his  own  title  {BtUler  v.  Davis,  6  Neb., 
6.1);  and  must  have  a  legal  estate  in  and  be  entitled  to  the 
possession  of  the  premises.  (Dale  v.  Hunneman,  12  Neb., 
221 ;  Tyler,  Eject.,  36 ;  Wright  v.  Douglas,  3  Barb.  [N.  Y.], 
654;  Williams  v.  Hartshorn,  80  Ala.,  211;  Armstrong  v. 
Pierson,  4  G.  Greene  [la.],  45;  Lathrop  v,  Emig.  Co.,  41 
la.,  647;  Warren  t?.  Tobey,  32  Mich.,  45;  Lannay  v.  Wil- 
son, 30  Md.,  636 ;  Fenn  v.  Holms,  21  How.  [U.  8.],  481.) 
The  administrator's  authority  is  a  mere  naked  power. 
(Floyd  V.  Herring,  64  N.  C,  409;  Wimble  v.  George,  Id., 
769.)  The  Montana  court  held  that  an  administrator,  un- 
der a  statute  authorizing  him  to  take  possession  of  all  evi- 
dence of  title,  to  make  an  inventory  of  the  realty,  could  not 
maintain  ejectment.  (Carrhart  v.  Land  Co.,  1  Mont.,  246.) 

Cobb,  J. 

This  cause  is  brought  to  this  court  on  error  to  review 
the  judgment  of  the  district  court  of  Nemaha  county. 

The  plaintiff  in  error,  John  H.  Dundas,  administrator 
of  the  estate  of  Peter  B.  Borst,  on  November  4, 1885,  com- 
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menoed  an  action  in  the  court  below^  alleging  that  his  de- 
cedent died  intestate  in  Page  coanty,  in  the  state  of  Vir- 
ginia; April  24,  1882;  that  his  estate  was  insolvent,  and 
was  duly  administered  in  accordance  with  the  lex  loci,  and 
that  plaintiff  was  on  September  6,  1884^  duly  appointed 
and  qualified  as  administrator  of  said  estate  in  the  county 
court  of  Nemaha  county ;  that  as  such  administrator  he 
has  a  legal  estate  in  and  is  entitled  to  the  possession  of  the 
N.  W.  fractional  J  of  section  4,  township  4  north,  range 
14  east,  in  Nemaha  county ;  that  John  L.  Carson,  as  ad- 
ministrator of  the  estate  of  Matthew  A.  Handley,  deceased, 
McFarland  Campbell,  and  Albert  Gillen,  who  were  made 
defendants,  since  the  1st  day  of  March,  1879,  have  unlaw- 
fully and  wrongfully  kept  the  plaintiff  out  of  possession ; 
that  while  unlawfully  in  possession  of  the  premises  the 
defendants  have  received  the  rents  and  profits  thereof  from 
March  1,  1879,  to  the  commencement  of  this  suit,  amount- 
ing to  $1,000,  applying  the  same  to  their  own  use,  to  the 
damage  of  the  plaintiff  of  $1,000,  for  which  the  plaintiff 
prays  judgment  of  possession  and  damages ;  that  the  plaint- 
iff has  a  legal  estate  in  and  is  entitled  to  the  possession  of 
the  N.  E.  fractional  i  of  section  4,  township  4  north,  range 
14  east,  in  Nemaha  county,  and  that  the  defendants,  since 
the  1st  day  of  March,  1876,  have  unlawfully  and  wrong- 
fully kept  the  plaintiff  out  of  possession ;  that  while  un- 
lawfully in  possession  of  the  last  described  premises  the 
defendants  have  received  the  rents  and  profits  thereof  from 
March  1, 1876,  to  the  commencement  of  this  suit,  amounting 
to  $1,500,  applying  the  same  to  their  own  use,  to  the  dam- 
age of  the  plaintiff  $1,500,  for  which  the  plaintiff  prays 
judgment  of  possession  and  damages.  Mesne  process  was 
issued  against  the  defendants  November  4,  1885,  and  was 
served  on  John  L.  Carson,  administrator,  and  on  Albert 
Gillen,  and  returned  according  to  law. 

On  December  7,  1885,  the  defendants,  Carson  anct  Gil- 
len, filed  demurrer3  to  the  petition,  because  the  court  had 
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BO  jorisdiction  of  the  subject  of  the  action,  and  the  plaint* 
iff  no  legal  capacitj  to  sue  the  defendants,  as  administrator, 
or  otherwise;  because  there  is  a  defect  of  parties  plaintiff 
and  a  defect  of  parties  defendant ;  because  different  causes 
of  action  are  improperly  joined,  and  because  sufficient  facts 
are  not  stated  to  constitute  a  cause  of  action  against  either  de- 
fendant. Subsequently,  on  March  29, 1886,  on  motion  and 
application  of  the  heirs  at  law  of  Matthew  Handley,  de- 
ceased, to  be  admitted  and  made  parties  defendant,  to-wit, 
John  M.  Handley,  Margaret  Harmon,  Joseph  Handley,  Cas- 
sander  Bennett,  William  Millsops,  Mary  M.  Millsops,  Rus^ 
sell  Millsops,  Robert  Millsops,  Joseph  Millsops,  John  Mill- 
sops,  Samuel  Millsops,  Emily  Millsops,  Sarah  A.  Millsops, 
Julia  Hays,  Franklin  L.  Handley,  George  W.  Handley, 
John  Handley,  Archibald  Handley,  Strander  Handley, 
Mary  Handley,  Mrs.  Joseph  Stiles,  William  Handley,  Jo- 
seph Carpenter,  Harvey  Handley,  Mary  Jackson,  and  Eliza 
Young,  were  each  and  all  made  parties  defendant  with  leave 
to  answer. 

On  Marcdi  31,  following,  they  demurred  to  the  petition 
as  follows : 

1.  That  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  defendants. 

2.  That  the  plaintiff  has  no  legal  capacity  to  sue  herein. 

3.  That  this  court  has  no  jurisdiction  of  the  action. 
Upon  the  argument  of  the  demurrers  to  the  petition  they 

were  sustained  by  the  court  and  judgment  against  the 
plaintiff  for  costs,  to  which  exceptions  were  duly  taken, 
and  errors  were  assigned : 

First — That  the  court  erred  in  sustaining  the  demurrer. 

Second —  In  rendering  judgment  against  the  plaintiff. 

It  is  admitted  by  the  pleadings,  in  the  issue  in  the  court 
below,  that  the  all^ations  of  the  petition  are  to  be  taken 
as  true;  that  the  plaintiff  in  error  is  the  administrator,  un- 
der the  laws  of  Nebraska,  of  the  estate  of  Peter  B.  Borst, 
late  of  Page  county,  Virginia,  who  died  intestate  and  in- 
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solvent  on  the  24th  of  April,  1882,  and  whose  personal 
estate  was  found  insufficient  to  pay  his  debts,  after  admin- 
istration, under  the  lex  loci  It  is  not  doubted  that  as 
such  administrator  the  plaintiff  in  error  has  a  legal  estate 
in  and  is  entitled  to  the  possession  of  the  real  estate  in  the 
petition  described. 

But  it  is  denied  by  the  defendants  that  the  court  below 
had  jurisdiction  of  the  plaintiff's  action  at  law,  in  the  na- 
ture of  ejectment,  for  the  recovery  of  his  intestate's  real 
estate,  or  that  the  plaintiff  could  maintain  such  an  action, 
or  that  a  sufficient  cause  of  action  had  been  set  up. 

It  is  not  to  be  disputed  that  at  common  law  the  defend- 
ants' arguments  would  prevail ;  that  the  title  to  the  real 
estate  would  descend  at  once  to  the  heirs  and  next  of  kin, 
and  the  right  of  possession  follow,  subject  to  any  paramount 
lien  for  the  debts  of  the  deceased  which  might  exist,  and 
that  the  administrator  could  have  no  concern  with  it. 

But  that  rule  of  the  common  law  has  been  changed  in 
this  state  by  the  statute  providing  for  the  settlement  of  tlie 
estates  of  deceased  persons :  '*  That  if  the  goods,  chattels, 
rights,  and  credits  in  the  hands  of  the  executor  or  admin- 
istrator shall  not  be  sufficient  to  pay  the  debts  of  the 
deoQ^ised  and  the  expenses  of  administration,  the  whole 
of  his  real  estate,  except  the  widow's  dower,  or  so  much 
thereof  as  may  be  necessary,  may  be  sold  for  that  purpose 
by  the  executor  or  administrator,  after  obtaining  license 
therefor,  in  the  manner  provided  by  law."  (Sec.  201,  ch. 
23,  Comp.  Stats.  1887.)  The  succeeding  section  of  the 
law  (202)  further  provides  that  '^  the  executor  or  adminis- 
trator shall  have  a  right  to  the  possession  of  all  the  real 
as  well  as  personal  estate  of  the  deceased,  and  may  receive 
the  rents,  issues,  and  profits  of  the  real  estate  until  the  es- 
tate shall  have  been  settled,  or  until  delivered  over,  by  or- 
der of  the  probate  court,  to  the  heirs  or  devisees,  and  shall 
keep  in  good  tenantable  repair  all  houses,  buildings,  and 
fences  thereon  which  are  under  his  control."     Taking  the 
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provisions  of  these  sections,  a?  to  the  powers  and  duties  of 
executors  and  administrators,  their  intent  and  meaning  can- 
not readily  be  mistaken,  nor  can  they  be  consistently  mis- 
construed that  such  right  and  title  as  the  deceased  had,  in 
his  lifetime  and  at  his  death,  his  administrator  shall  not 
have,  as  to  all  the  real  as  well  as  personal  estate,  in  order  to 
*' receive  the  rents,  issues,  and  profits,"  and  keep  in  '^ten- 
antable  repair  all  houses,  buildings,  and  fences  thereon," 
as  required  by  this  section.  These  duties  could  not  always 
be  exercised,  as  in  the  present  instance,  without  the  right 
of  recovery  and  possession  of  the  real  estate  under  this 
law.  If  the  title  of  any  one  of  the  defendants  be  superior, 
or  valuable,  or  colorable,  they  are  not  barred  from  setting 
it  up  on  the  trial  of  the  general  issue. 

This  view  of  the  case  is  supported  by  the  decisions  of 
the  courts  of  other  states  where  the  same  statutory  provi- 
sions are  found.  In  California,  during  administration  of 
an  estate,  and  until  distribution,  the  executor  or  adminis- 
trator is  eutitled  to  the  possession  of  the  real  property,  and 
may  recover  it  from  the  heir  or  devisee.  (Page  v.  TaokeTy 
54  Cal.,  121.)  In  Michigan  the  statutory  right  of  the 
administrator,  before  final  settlement,  to  the  possession  and 
to  the  rents  and  profits  of  the  real  property  may  be  en- 
forced by  ejectment.  {Kline  v.  Moulton,  11  Mich.,  370.) 
The  same  prevails  in  Minnesota.  In  the  case  of  Miller  v. 
Hoberg,  reported  in  22  Minn.,  249,  the  court  held  that, 
under  sec.  6,  chap.  62,  of  the  statutes  of  that  state,  (which 
is  precisely  the  same  as  sec  203  of  our  statute,  above 
quoted,)  "  The  plaintiff's  legal  capacity  to  sue  depends  on  his 
character  as  administrator,  and  not  on  his  right  to  recover 
for  the  cause  alleged  in  the  complaint.  His  right  to  the 
possession,  if  he  has.any,  is  sole,  and  exclusive  of  the  right 
of  the  heirs,  and  is  not  a  joint  right.  *  *  *  The  heirs 
have  the  right  to  the  possession  as  against  every  one  but 
the  administrator  or  his  tenants.  He  has  the  right  to  the 
possession  as  against  the  heirs,  or  any  other  persons,  until 
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the  estate  is  settled,  or  until  delivered  over  by  order  of  the 
probate  court,  and  the  right  to  sue  follows  as  a  necessary 
consequence/'  In  Alabama  an  administrator  has  such  a 
right  to  the  possession  of  land  of  his  intestate  that  he  may 
bring  ejectment  without  reference  to  the  solvency  of  the 
estate,  and  it  was  held  where  the  plaintiff  brought  an  action 
iis  an  individual  that  the  complaint  might  be  amended  to 
sue  as  an  administrator.  {McRae  v.  McDonald,  57  Ala., 
423;  Agee  v.  WlUiama,  30  Id.,  636.)  In  the  state  of 
Florida  an  administrator  may  maintain  ejectment  to  recover 
possession  of  the  real  estate  of  his  intestate.  (Sanchez  r. 
Hart,  17  Fla.,  607.)  In  the  state  of  Wisconsin,  under  sec. 
7  of  chap.  100  of  the  Rev.  Stat,  of  that  state,  identical 
with  sec.  202  of  our  statute  quoted,  the  supreme  court  held 
'^that  an  administrator  was  entitled  to  maintain  ejectment 
for  lands  of  the  estate  he  represented,  if  he  saw  fit."  {Ed- 
wards  v.  EoanSy  16  Wis.,  197;  Joties  v.  Billatein,  28  Id., 
227.) 

Section  2904  of  the  Comp.  Statutes  of  Michigan  is  in 
like  terms  of  sec.  202,  in  this  case,  and  was  frequently 
reviewed  by  the  supreme  court  of  that  state.  In  Marvin 
t?.  Schilling,  12  Mich.,  361,  the  court  said:  "In  Streeter  r. 
Paton  [7  Id.,  341]  we  had  occasion  to  consider  the  effect 
of  this  statute  on  the  rights  of  the  heir,  and  came  to  the 
conclusion  that  the  statute  did  not  interfere  with  the  de- 
scent of  the  real  estate  to  the  heir,  and  his  right  to  take 
possession,  or  bring  ejec^tment  therefor  against  any  one, 
except  the  administrator  or  some  one  in  possession  under 
him,  and  that  the  object  of  the  statute  was  to  permit  the 
personal  representative  of  the  deceased  to  take  possession 
of  the  real  estate  and  hold  it  until  it  should  be  sold  by 
him  under  a  license  of  the  probate  court,  or  the  final  set- 
tlement of  the  estate  if  he  thought  proper  to  do  so,  unless 
ordered  to  deliver  it  over  to  the  heir  by  the  probate  court/' 

Again,  in  considering  the  same  question,  in  Oampau^s 
cascj  19  Id.,  116,  the  court  said:   "It  is  a  mere  statute 
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power  given  to  him  [the  administrator]  only  for  the  ben- 
efit of  creditors,  and  properly  to  be  exercised  only  as  he 
shall  find  the  exigencies  of  the  estate  may  require.  Doubt- 
less if  he  should  refuse  to  exercise  the  powers  when  the 
condition  of  the  estate  required  it,  he  might,  at  the  instance 
of  creditors,  be  compelled  to  do  so,  or  be  removed." 

While  the  legal  construction  of  section  202  of  chap- 
ter 23  has  not  heretofore  \yeen  brought  to  this  court  for 
consideration,  the  authorities  cited,  and  that  construction 
given  to  the  same  provision  in  other  states,  may  be  regarded 
as  a  settlement  of  the  question  here — of  the  legal  authority 
of  the  administrator  of  an  insolvent  estate  to  maintain 
ejectment,  for  the  purposes  of  administration,  against  all 
occupying  claimants  of  the  real  estate  of  which  his  intes- 
tate died  seized. 

The  demurrer  is  upon  the  grounds  that  the  plaintiff  has 
no  legal  capacity  to  sue;  that  the  court  is  without  jurisdic- 
tion; that  there  is  a  defect  of  parties  in  the  omission  of 
heirs  of  the  intestate;  and  that  the  facts  stated  do  not  con- 
stitute a  cause  of  action. 

There  is  nothing  in  these  grounds,  if  the  views  ex- 
pressed and  adopted  in  this  opinion  are  correct,  and  there- 
fore the  demurrer  in  the  court  below  should  have  been 
overruled. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings  according  to  law. 

Bevebsed  and  remanded. 

The  other  Judges  concur. 
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E.  F.  Davis  v.  George  R.  Soott. 

[Filed  Octobeb  16,  1889.] 

InBolvenoy :  Pbefebences:  Chattel  Mortgage:  Attachment. 
A  debtor  in  failing  circumstaoces  gave  his  promissorj  notes  to 
certain  creditors  and  a  chattel  mortgage  npon  all  his  goods  to 
seen  re  the  same.  On  the  next  day  the  sheriff  levied  certain  at- 
tachments npon  the  goods  thus  mortgaged  and  took  possession. 
An  assignee  of  the  mortgagee  thereupon  bronght  an  action  of 
replevin  and  recovered  possession  of  the  property.  The  trial 
court  having  found  in  favor  of  the  mortgagee,  held^  that  as  the 
evidence  established  the  good  faith  of  the  transaction,  and  the 
lien  of  the  mortgage  being  prior  to  the  attachments,  the  assignee 
was  entitled  to  the  possession  of  the  property;  at  least  until  his 
daim  was  satisfied. 

Ebrob  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

J.  E.  Chbbey,  for  plaintiff  in  error : 

The  burden  was  on  plaintiff  below  to  show  the  good 
faith  of  the  transaction.  {FitzgeraJd  v.  Meyers,  25  Neb.,  77.) 
*^  There  are  no  preponderating  equities  in  favor  of  either 
party  "  and  the  lien  of  the  mortgages  does  not  attach  until 
delivery,  which  does  not  take  place  until  acceptance.  {Bank 
V.  Morse,  73  la.,  174.)  The  attachment  was  an  equitable 
lien  covering  the  surplus,  to  which  mortgagees  had  no 
right.  {Lininger  v.  Herron,  18  Neb.,  450 ;  23  Id.,  97.) 

HazleU  &  Bates,  and  Pemberton  &  Bush,  for  defendant 
in  error : 

Every  point  made  by  plaintiff  in  error  was  decided 
against  him  on  the  former  hearing.  The  bona  fides  of 
mortgage  and  indebtedness  was  a  question  of  fact  which 
the  court  below  passed  upon.  The  surplus  was  applied  to 
satisfy  the  claims  of  parties  who  had  garnished  the  mort- 
gageea. 
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Maxwell,  J. 

This  case  was  before  this  court  in  1887,  the  judgment  of 
the  district  court  being  reversed  because  of  an  erroneous 
instruction  and  the  cause  remanded  for  further  proceed- 
ings. (Davis  V.  ScoUj  22  Neb.,  154.)  On  the  second  trial 
a  jury  was  waived  and  the  cause  submitted  to  the  court  on 
the  evidence  in  the  former  bill  of  exceptions.  The  court 
found  for  the  defendant  and  rendered  judgment  accord- 
ingly. 

The  facts  briefly  are  these :  The  firm  of  R.  N.  Town- 
send  &  Co.,  being  pressed  by  certain  creditors  represented 
by  the  plaintiff,  undertook  to  defeat  such  creditors  by  pre- 
ferring other  creditors,  and  accordingly  gave  the  latter 
seven  notes,  due  in  thirty  days,  secured  by  a  chattel  mort- 
gage on  the  firm  property.  On  the  next  day  the  plaintiff 
levied  attachments  upon  the  mortgaged  property  and  took 
possession.  Soon  after  this  levy  the  defendant  in  error,  as 
the  assignee  of  the  above  chattel  mortgage,  brought  an  ac- 
tion in  replevin  and  regained  the  possession  of  the  goods. 
That  this  mortgage  was  given  to  secure  bona  fide  debts 
seems  to  be  fully  established,  and  in  this  state,  under  the 
holdings  of  this  court,  a  creditor  in  failing  circumstances 
may  prefer  his  creditora.  Justice  would  be  subserved  by 
requiring  an  equitable  distribution  of  the  property  between 
all  creditors  in  such  cases,  and  a  change  in  the  law  on  that 
subject  is  worthy  of  the  consideration  of  the  l^islature. 
But  the  common  law  in  regard  to  preferences  is  in  full 
force  in  this  state,  and  as  that  law  recognizes  the  right  of  a 
failing  debtor  to  prefer  his  creditors,  error  cannot  be  as- 
signed because  of  such  preference.  The  mortgagee,  there- 
fore, being  a  bona  fide  creditor  and  having  a  prior  lien  to 
that  of  the  attaching  creditors,  was  entitled  to  the  pos- 
session of  the  property  until  a  sufficient  amount  had  been 
sold  to  satisfy  his  claims.  It  also  appears  that  certain  pro- 
ceedings in  garnishment  were  instituted  against  the  mort- 
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gagee,  and  that  the  surplus  over  the  amount  required  to 
pay  the  mortgagee  has  been  applied  in  such  proceedings.. 
The  plaintiff^  no  doubt^  has  a  right  to  contest  the  right  of 
other  creditors  to  such  surplus,  and  if  the  liens  held  hj  him 
are  prior  to  theirs,  secure  it ;  but  that  question  is  not  be- 
fore the  court. 

There  is  no  error  apparent  in  the  record  and  the  judg-, 
ment  is  affirmed. 

Judgment  affibmed. 

The  other  Judges  concur. 
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60  675  Abtjah  Eichardson,  appellant,  V.  James  A.  Camp- 

IJ    202  BELL,   APPELLEE, 

[Filed  Octobke  16, 1889.] 

1.  Negotiable  Instruments:   Intbbest.     A  promissory  note 

was  given  to  be  due  five  years  after  date  with  interest  from 
maturity  at  twelve  per  cent;  coupon  notes  were  given  for  the 
interest  on  said  note.  When  the  note  was  given,  the  highest 
rate  of  interest  allowed  by  statnte  was  twelve  per  cent,  bat 
before  it  became  due  the  maximum  rate  had  been  reduced  to 
ten  per  cent.  Hdd,  That  the  holder  was  entitled  to  the  con- 
tract  rate  of  interest. 

2.  Coupons:   Interest.     Where  the  interest  provided  for  in  a 

promissory  note  is  the  maximum  rate  allowed  by  law,  and  is 
represented  by  coupon  notes  providing  that  interest  shall  be  al- 
lowed thereon  after  maturity  at  the  maximum  rate,  no  interest 
will  be  allowed  on  such  coupons. 

Appeal  from   the  district  court  for  Johnson  county. 
Heard  below  before  Broady,  J. 

X.  C.  Chapman,  for  appellant: 

All  money  paid  to  protect  the  title  was  added  to  and 
barred  only  with  the  debt  itself.     (Southard  v.  Dorrington, 
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18  Neb.,  122;  Schoenheit  v.  Nelson^  16  Id.,  237;  MUhr  v. 
Hurfordy  11  Id.,  385.)  The  principle  is  also  applied  to 
the  case  of  a  mortgagee  purchasing  an  outstanding  title. 
(Comstock  V.  Michael,  17  Neb.,  300.)  Taxes  are  not  debts 
in  the  ordinary  sense  of  the  term.  (Nebraska  City  v.  Gas 
(i).,  9  Neb.,  339;  Milktt  v.  Early,  16  Id.,  268.)  Land 
taxes  in  this  state  are  a  perpetual  lien,  even  though  a  sup- 
posed tax  title  may  fail.  (Gen.  Stats.,  ch.  66,  sec.  118; 
Merriam  t?.  Hernple,  17  Neb.,  347.)  The  rights  of  the 
parties  must  be  determined  by  the  legal  rate'  of  interest  at 
the  time  of  making  the  contract.  {Bond  v,  Dolby,  17  Neb., 
494;  Kellogg  v.  Lavender,  15  Id.,  262.)  There  is  a  sub- 
stantial difference  between  this  case  and  Mathews  v.  Too- 
good,  25  Neb.,  99.     As  to  attorneys'  fees :  Towle  v.  Shelly, 

19  Neb.,  638;  Hand  v.  Phillips,  18  Id.,  595. 

8.  P.  Davidson,  for  appellee: 

The  ruling  of  the  trial  court  allowing  Richardson  the 
face  of  the  principal  note  and  ten  per  cent  to  date  of  decree, 
with  face  only  of  four  interest  notes,  is  in  conformity  with 
final  holding  in  Mathews  v,  Toogood,  25  Neb.,  99.  The 
statute  of  limitations  bars  all  recovery  for  taxes  claimed 
to  have  been  paid  by  plaintiff. 

Maxwell,  J. 

On  February  11,  1888,  the  plaintiff  filed  a  petition  in 
the  district  court  of  Johnson  county  and  afterwards,  on 
May  10,  1888,  filed  an  amended  petition  stating  his  cause 
of  action  to  be:  That  on  February  29,  1876,  James  A. 
Campbell,  defendant,  executed  for  value  and  delivered  to 
Ann  M.  Shephard  five  promissory  notes,  one  for  $600,  due 
five  years  after  date,  and  four  other  notes  for  $60  each, 
due  in  two,  three,  four,  and  five  years  after  date ;  that  on 
the  same  date  defendant,  James  A.  Campbell,  duly  exe- 
cuted unto  said  Shephard  a  mortgage  on  N.  ^  of  section  20, 
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T.  4,  R.  12,  to  secure  said  notes,  which  mortgage  was  duly 
recorded;  that  by  a  stipulation  in  said  mortgage,  in  case 
of  foreclosure  an  attorney's  fee  of  ten  per  cent  on  recovery, 
which  was  agreed  to  be  a  reasonable  fee,  should  be  paid 
by  defendant  and  included  in  the  decree;  that  by  stipu- 
lation contained  in  said  mortgage,  if  the  land  was  sold 
for  taxes  said  mort^gee  might  redeem  the  same  and 
pay  taxes  and  add  the  same  to  the  debt  secured  by  the 
mortgage  with  agent's  fees  of  ten  per  cent;  that  before 
any  of  said  notes  became  due  the  same  were  indorsed  by 
said  Shephard  to  plaintiff,  who  has  ever  since  been  the 
owner  and  holder  thereof;  that  default  has  been  made  in 
the  payment  of  said  notes ;  that  default  has  been  made  in 
payment  of  taxes  on  said  land;  that  plaintiff  has  advanced 
and  paid  out  of  his  own  funds  the  money  necessary  to  re- 
deem said  land  from  tax  sales,  and  in  the  purchase  of  an 
outstanding  tax  title  against  said  land ;  that  all  said  in- 
debtedness for  said  notes  and  for  taxes  paid,  and  for  out- 
standing title  purchased,  is  due  and  unpaid.  The  plaintiff 
prays  that  said  mortgage  may  be  foreclosed,  the  land  sold 
and  proceeds  applied  to  the  payment  of  said  indebtedness, 
costs,  and  attorney's  fees. 

On  July  13,  1888,  James  A.  Campbell  filed  his  separate 
answer,  setting  up  a  defense  as  follows :  He  admits  the  ex- 
ecution of  the  notes  and  mortgage,  but  avers  that  they 
were  given  on  a  usurious  contract  for  a  loan  of  $600,  at 
the  rate  of  twenty  per  cent,  entered  into  between  P.  D. 
Cheney  and  Ann  M.  Shephard,  by  B.  F.  Perkins,  their 
agent ;  and  this  defendant  denies  that  plaintiff  purchased 
said  notes  before  due;  denies  each  allegation  in  the  peti- 
tion not  admitted  or  answered.  For  a  second  defense  de- 
nies that  plaintiff  has  redeemed  said  land  for  taxes  men- 
tioned, or  that  he  has  paid  the  taxes  or  any  part  tliereof ; 
alleges  that  the  lax  deed  was  fraudulent  and  void  because 
no  seal  was  attached  to  it;  that  the  land  was  sold  for  taxes 
of  1875  only  when  other  taxes  were  due;  that  all  clainas 
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for  taxes  paid  are  barred  by  the  statute  of  limitations  as 
well  as  all  claim  upon  said  notes  and  mortgage. 

The  plaintiff  filed  a  reply  which  need  not  be  noticed. 

The  court  rendered  judgment  for  plaintiff  for  $1^305 
upon  the  notes  sued  on,  being  interest  at  the  rate  of  ten 
per  cent  on  the  principal  note,  also  the  face  of  the  interest 
notes  without  interest,  also  for  $379.40  upon  three  tax  sale 
certificates,  being  the  amount  of  their  face  less  fifty  cents 
and  interest  thereon  at  seven  per  cent  from  their  date,  be- 
ing a  total  of  $1,684.40  due  plaintiff;  also  an  attorney's 
fee  of  $95.  In  all  other  respects  the  court  found  for  the 
defendant. 

The  defendant  Campbell  excepts  to  finding  on  tax  sale 
certificates,  and  the  attorney's  fee.  Plaintiff  excepts  to 
findings  and  appeal. 

In  Southard  v,  Dorrington,  10  Neb.,  122,  it  was  held 
that  '*  When  the  payment  of  taxes  assessed  on  real  estate 
is  necessary  to  protect  the  security,  the  mortgagee  may  pay 
the  same  and  have  the  amount  paid  added  to  the  mortgage 
debt  as  expenses  necessarily  incurred  in  protecting  the  se- 
curity. {Godfrey  v.  WcUson,  3  Atk.,  517;  Mix  v.  Hoick- 
kiss,  14  Conn.,  32;  Williams  v.  HUtoii,  35  Me.,  547;  Page 
V.  Foster,  7  N.  H.,  392;  Kortright  v.  Cody,  23  Barb.,  497; 
Bromi  V  Simons,  3  Am.  Law  Reg.  [N.  S.],  154  (44  N.  H., 
475);  [Johnson  v.  Payne,  11  Neb.,  269].)  But  the  courts 
look  with  jealousy  upon  the  demands  of  the  mortgagee 
beyond  the  payment  of  his  debt  as  increasing  the  diflB- 
culties  in  the  way  of  the  right  to  redeem.  But  where  the 
land  is  liable  to  taxation,  and  taxes,  if  legally  assessed, 
would  be  a  lawful  charge  upon  the  same,  and  there  are 
no  special  circumstances  showing  the  tax  to  be  unjust  or 
inequitable,  a  court  of  equity  will  not  declare  such  tax 
void  because  some  of  the  formalities  necessary  to  make  a 
tax  deed  valid  have  not  been  complied  with." 

It  is  impossible  from  the  record  before  us  to  say  that  the 
purchase  of  the  tax  title  in  question  was  necessary  to  pro- 
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tect  the  plaintiff's  security,  and  therefore,  so  fisu*  as  appears, 
there  was  no  error  of  the  court  below  in  rejecting  the  same. 
.    The  principal  note  in  the  case  is  as  follows : 

"  $600.  Tecumseh,  Neb.,  FeVy  29,  1876. 

"  Five  years  afler  date,  for  value  received,  I  promise  to 
pay  to  the  order  of  Mrs.  Ann  M.  Shephard,  six  hundred 
dollars,  payable  at  the  office  of  P.  D.  Cheney,  in  Jersey- 
ville.  111.,  without  interest  before  maturity,  witli  twelve  per 
cent  per  annum  after  maturity.     James  A.  Campbell." 

Twelve  per  cent  was  the  highest  rate  of  interest  permis- 
sible under  our  statute  when  the  note  was  made,  but  before 
it  became  due  the  statute  had  been  changed,  reducing  the 
rate  to  10  per  cent  by  agreement  and  7  per  cent  where  there 
was  no  contract  to  pay  a  higher  rate.  The  promise  in  the 
note  is  considered  as  an  agreement  to  pay  12  per  cent 
interest  afler  maturity ;  and  the  contract  being  lawful  when 
made,  the  eourts  will  enforce  the  same,  notwithstanding  the 
subsequent  change  of  the  statute  when  the  note  became  due. 

In  Kellogg  v.  Lavender ^  15  Neb.,  256,  in  a  carefully  con- 
sidered opinion  by  Judge  Cobb,  it  was  held  that  in  case 
of  contract  for  a  particular  rate  of  interest  that  rate  con- 
tinued after  the  note  became  due,  as  well  as  before.  This 
rule  is  subject  to  the  limitation  that  the  rate  agreed  upon 
be  within  the  statute. 

The  coupon  notes  are  in  the  following  form  : 

"  $60.  Tecumseh,  Neb.,  Feb'y  29,  1876. 

"  PHve  years  after  date,  for  value  received,  I  promise  to 
pay  to  the  order  of  Ann  M.  Shephard,  sixty  dollars,  pay- 
able at  the  office  of  P.  D.  Cheney,  in  Jerseyville,  111.^ 
without  interest  before  maturity,  and  twelve  per  cent  per 
annum  after  maturity.  James  A.  Campbell." 

These  notes  were  attached  to  the  principal  note,  and  are, 
in  fact,  coupons.  Had  they  been  separated  and  sold  as 
independent  notes  to  a  bona  fide  purchaser  for  value  be- 
fore maturity,  there  is  but  little  doubt  that  such  purchaser 
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would  have  been  entitled  to  interest  after  the  notes  became 
due,  but  being  mere  coupons  for  the  payment  of  interest 
they  cannot,  under  the  former  holdings  of  this  court,  draw 
interest.  {Mathews  v.  Toogood,  23  Neb.,  536;  Mathews  v. 
Toogoody  26  Neb.,  99.)  The  reasons  for  this  rule  are  very 
fully  set  forth  by  Chief  Justice  Reese  in  the  cases  above 
cited,  and  the  rule  thus  established  will  necessarily  be  ad- 
hered to,  and  if  changed  it  should  be  done  by  the  legisla- 
ture.    The  decree  will  therefore  be  affirmed  as  modified. 

Decbee  affibmed. 
The  other  Judges  concur. 


Spbinofield  Fibe  <&  Mabine  Insubance  Company 
V.  J.  W.  Winn  et  al. 

[Filed  Octobbb  16,  1889.] 

1.  Insuranoe:  Pebjury:  Fobfsitu&e.  A  was  the  owner  of  a 
general  stock  of  merchandise  and  insured  the  same  with  the 
plaintiff  in  error,  with  leave  to  make  concurrent  insurance 
thereon  so  that  the  aggregate  amount  thereof  should  not  exceed 
$7,000.  Insurance  in  various  companies  was  effected  for  this 
amount.  Some  time  afterwards  the  stock  was  burned,  there  be- 
ing a  total  loss,  and  notice  thereof  was  duly  given.  The  proof 
tended  to  show  that  the  amount  of  goods  destroyed  exceeded 
|7,000)  and  that  there  was  no  fraud  by  the  insured  in  any  mat- 
ter affecting* the  risk  prior  to  the  loss.  In  making  his  proof  of 
loss,  however,  the  insured  increased  the  amount  of  his  claim 
about  $1,700  in  excess  of  the  actual  loss,  and  changed  the  bills 
of  purchase  made  for  some  time  before  the  loss  to  conform  to 
the  proof  thereof.  Held^  That  as  the  rights  of  the  parties  were 
fixed  by  the  contract  of  insurance  and  loss,  a  provision  in  the 
policy  that  '*  all  fraud  or  attempts  at  fraud,  by  false  swearing  or 
otherwise,  shall  forfeit  all  claim  on  this  company  and  shall  be  a 
complete  bar  to  any  recovery  for  loss  under  this  policy,"  as  it 
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did  Dot  affect  the  risk,  was  not  caase  for  declaring  the  policy 
void. 

2.  Instruction,  held,  to  be  based  on  the  testimony  and  properly 
given. 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  Chapman,  J, 

S.  P.  Davidson,  and  Harwood,  Ames  &  Kelly,  for  plaint- 
iff in  error : 

Even  if  Winn's  claim  be  true,  that  the  exaggeration  was 
made  to  secure  a  more  favorable  settlement,  the  policy  is 
void  for  breach  of  condition.  {Sleeper  t?.  Ins.  Co.,  56  N, 
H.,  401 ;  Weide  v.  Ins.  Co.,  1  Dill.  [U:  S.  C.  C],  441 ;  Geib 
V.  Ins.  Co.,  Id.,  443;  Ferriss  v.  Ins.  Co.,  1  Hill  [N.  Y.], 
71 ;  Wall  V.  Ins.  Co.,  51  Me.,  32;  Ee^nier  v.  Ins.  Co.,  12 
La.  [O.  S.],  336;  Lewis  v.  Ins.  Co.,  63  la.,  193;  Smith  v. 
Ins.  Co.,  1  Hannay  [N.  B.],  311;  Longley  v.  Ins.  Co.,  3 
Russ.  &  Ches.  [N.  S,],  516;  Sibley  v.  Ins.  Co.,  9  Biss. 
[U.  S.  C.  C],  31 ;  Leaeh  v.  Ins.  Co.,  68  N.  H.,  245;  Ilan^ 
sen  V.  Ins.  Co.,  57  la.,  741 ;  MuUin  v.  Ins.  Co.,  58  Vt., 
113 ;  Claflin  v.  Ins.  Co.,  110  U.  S.,  81 ;  Moore  v.  Ins.  Co., 
28  Gratt.  [Va.],  508.)  The  court,  in  its  instruction,  lost 
sight  of  the  distinction  between  a  waiver  before  forfeiture 
and  one  after  the  contract  was  void ;  for  the  conditions  of 
a  void  contract  cannot  be  waived.  (  Underwood  v.  Ins.  Co., 
57  N.  Y.,  500 ;  Bhssom  v.  Ins.  Co.,  64  N.  Y.,  162;  Brink 
V.  Ins.  Co.,  70  K  Y.,  593;  Ripley  v.  Ins.  Co.,  30  N. 
Y.,  164;  Phoenix  Ins.  Co.  v.  Stevenson,  78  Ky.,  150 ;  Ins. 
Co.  V.  Fay, -22  Mich.,  467;  Ins.  Co.  v.  Watson,  23  Id., 
487;  Smith  v.  Ins.  Co.,  3  Hill  [N.  Y.],  508 ;  Neely  v.  Im. 
Co.,  7  Id.,  49;  Diehl  v.  Ins.  Co.,  58  Pa.  St.,  443.)  A  pre- 
ponderance, only,  of  evidence  was  required.  {Search  v» 
Miller,  9  Neb.,  26;  Marx  v.  Kilpatriek,  25  Id.,  170.) 

A.  M.  Appdget,  and  C.  K.  Chamberlain,  for  defendant 
in  error : 
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A  dear  preponderanoe  of  testimony  was  required  in  this 
case,  first,  because  of  the  imputation  of  the  crime  of  arson 
{Mis  V.  Buzzell,  60  Me.,  209;  Knowles  v.  Scribner,  57  Id., 
497);  second,  because  of  the  defense  of  fraud.  (Afdman 
V.  Meyer,  19  Neb.,  63 ;  Clemens  v.  BriUhart,  17  Id.,  337 ; 
Clark  V,  Tennanty  6  Id.,  549.)  Admitting  that  the  first 
l^roofs  were  incorrect,  they  do  not  show  fraud,  the  burden 
of  proving  which  is  upon  the  party  pleading  it.  (2  Wood, 
Fire  Ins.,  1004,  and  cases  cited;  Marion  v.  Ins.  Co.,  35 
Mo.,  148;  Franklin  Ins.  Co.  v.  Updegraff,  43  Pa.  St, 
350.)  The  perjury  must  be  on  a  matter  affecting  the  risk 
{Clafiin  V.  Ins.  Co.,  101  U.  8.,  81;  LiUle  v.  Ins.  Co.,  123 
Mass.,  380;  Ins.  Co.  v.  IVeides,  14  Wall.  [U.  S.],  375); 
and  must  be  with  fraudulent  intent  {Parker  v.  Ins.  Co., 
34  Wis.,  363;  JoJies  v.  Ins.  Co.,  36  N.  J.  Law,  29);  and 
these  are  questions  of  fact  for  the  jury.  {Ins.  Co.  v.  Fay, 
22  Mich.,  467;  Ins.  Co.  v.  Weides,  supra;  Helhing  v.  Ins. 
Co.,  54  Cal.,  156.)  Corrections  in  proofs  of  loss  may  be 
made  at  any  time  before  trial.  (2  Wood,  Fire  Ins.,  995 /r 
McMaster  v.  Ins.  Co.,  55  N.  Y.,  222.)  Findings  similar  to 
the  one  in  this  case  have  been  sustained  by  various  courts. 
{Gerhauser  v.  Ins.  Co.,  7  Nev.,  174;  Unger  v.  Ins.  Co.,  4 
Daly  [N.  Y.],  96;  Moore  v.  Ins.  Co.,  29  Me.,  97;  Jones 
V.  Ins.  Co.,  supra;  Britton  v.  Ins.  Co.,  4  F.  &  F.,  905; 
Planters'  Ins.  Co.  v.  Deford,  38  Md,,  382;  Bonham  v.  Ins. 
Co.,  25  la.,  328;  Clark  v.  Ins.  Co.,  36  Cal.,  168;  Wolf  v. 
Ins.  Co.,  43  Barb.  [N.  Y.],  40G;8ims  v.  Ins.  Co.,  47  Mo., 
54;  Williams  v.  Ins.  Co.,  61  Me.,  67.)  A  denial  of  lia- 
bility on  other  grounds  than  want  of  notice  is  a  waiver  of 
notice.  (2  Wood,  Fire  Ins.,  981,  982,  940  N.;  Franklin  v. 
Coates,  14  Md.,  285;  Rogers  v.  Ins.  Co.,  6  Paige  Ch. 
[N.  Y.],  583;  McBride  v.  Ins.  Co.,  30  Wis.,  562;  Lyc<m- 
ing  Ins  Co.  v.  Dunmore,  75  111.,  14.)  An  examination  of 
the  assured  under  oath,  concerning  the  loss,  is  a  waiver  of 
proof.  (2  Wood,  Fire  Ins.,  951.)  A  party  desiring  to 
rescind  on  ground  of  fraud,  must  place  the  other  party  in 
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statu  quo  {Clarh  v,  Tennant,  5  Neb.,  549;  Bank  v.  Yocum^ 
11  Neb.,  328;  Kerr,  Fraud  &  Mis.,  52);  and  this  princi- 
ple has  been  applied  to  forfeiture  of  fire  policies.  (Fish- 
beck  V,  Ins.  Co.,  54  Cah,  422.) 

Maxwell,  J. 

On  the  26th  day  of  May,  1886,  the  plaintiff  in  error  is- 
sued to  the  defendant  in  error  a  policy  of  insurance, 
against  loss  or  damage  by  fire  for  one  year,  upon  the  gen- 
eral stock  of  merchandise  carried  by  the  latter  as  retail 
merchants  in  their  store  at  Elk  Creek,  Neb.  The  policy 
contained  permission  for  four  thousand  dollars  concurrent 
insurance  and  a  clause  limiting  the  company's  liability  in 
case  of  loss  to  its  pro  rata  share  of  the  total  loss  with  other 
companies  insuring ;  and  afterwards,  on  the  29th  day  of 
October,  1886,  the  amount  of  concurrent  insurance  per- 
mitted was  increased  to  six  thousand  dollars.  The  policy 
contained  the  usual  provision  requiring  notice  and  prelim- 
inary proofs  in  case  of  loss,  and  the  submission  by  the 
insured  of  their  books,  papers,  vouchers,  etc.,  to  the  in- 
spection of  the  underwriters,  and  the  submission  of  them- 
selves to  examination  under  oath  if  required  by  the  latter. 
It  also  contained  a  clause  in  the  following  words :  ^^All 
fraud  or  attempt  at  fraud,  by  false  swearing  or  otherwise, 
shall  forfeit  all  claim  on  this  company,  and  shall  be  a  com- 
plete bar  to  any  recovery  for  loss  under  this  policy." 

Concurrent  insurance  amounting  in  the  aggregate,  to- 
gether with  the  policy  in  suit,  to  seven  thousand  dollars 
was  procured,  and  was  in  force  when  on  the  21st  day  of 
December,  1886,  a  fire  occurred,  entirely  destroying  the 
property  insured.  One  S.  F.  Holmes  was  the  local  agent 
of  the  companies  and  had  notice  of  the  fire  at  the  time  of  its 
occurrence,  and  no  formal  notice  seems  to  have  been  given 
to  or  required  by  the  insurers,  but  Winn,  who  was  appar- 
ently the  sole  owner  of  the  property  insured,  and  of  the 
business  connected  therewith — Nail,  who  represented  the 
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"  Co.,"  being  a  nominal  partner  only — testified  that  at  the 
suggestion  of  one  Dale,  who  was  an  adjuster  of  one  of  the 
companies  interested,  he  came  to  Lincoln,  two  or  three 
weeks  ailer  the  fire,  and  submitted  his  books,  or  a  part 
of  them,  to  Dale  and  to  Wm.  Fulton,  the  adjuster  of  the 
plaintiff  in  error. 

Upon  inspection  of  the  books,  discrepancies  were  found 
therein  which,  it  is  claimed,  aroused  the  suspicions  of  both 
Dale  and  Fulton,  who  represented  all  the  interested  com- 
panies directly  and  Indirectly,  to  such  a  degree  that  they 
expressly  decliried  to  pay  the  lessor  recognize  any  liability 
under  the  policies  until  their  suspicions  should  be  removed 
by  subsequent  investigation.  The  parties  separated  with 
an  understanding  that  there  was  to  be  a  future  meeting 
at  Atchison,  Kansas,  at  which  Winn  was  requested  to  fur- 
nish copies  of  papers,  vouchers,  invoices,  etc.,  and  make 
fuller  and  more  satisfactory  proof  of  the  amount  and  value 
of  the  property  burned.  Fulton  attended  at  the  time  and 
place  appointed  for  this  meeting,  but  Winn  then  professed 
to  be  unprepared  to  comply  with  what  had  been  required 
of  him,  and  the  matter  was  again  postponed,  to  be  taken 
up  again  at  some  future  time  at  Plattsburg,  Missouri. 

On  or  about  the  21st  day  of  March,  1887,  Fulton  met 
Winn  at  Plattsburg,  at  which  time  and  place  the  latter 
made  a  statement  under  oath  showing  that  according  to  an 
inventory  made  February  1,  1886,  witness  then  had  on 
hand,  of  the  stock  insured,  $8,245.35,  and  that  he  had 
afterwards  purchased  goods  to  the  amount  in  value  of 
$8,028.43.  From  the  aggregate  of  these  two  sums  the 
amount  of  sales  was  given,  to  be  deducted  so  as  to  show 
the  value  of  the  goods  burned.  The  items  of  the  several 
purchases  purporting  to  give  dates,  amounts,  and  names 
of  persons  and  firms  from  whom  purchased  were  included 
in  this  sworn  statement.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff  below,  from  which  the  cause  is 
brought  into  this  court  by  petition  in  error. 
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The  proof  clearly  shows  that  at  the  time  of  the  fire  the 
defendant  in  error  had  in  his  store  at  Elk  Creek  property 
covered  by  the  policies  in  this  case  of  greater  value  than 
$7,000,  and  that  a  notice  of  the  loss  was  given  to  a  local 
agent  of  the  insurance  company  immediately  after  the  fire 
and  that  the  adjusters  of  the  insurance  companies  appeared 
to  endeavor  to  adjust  the  loss.  Up  to  this  point  no  fraud 
is  claimed,  and  had  the  proof  of  loss  conformed  to  the 
facts  no  objection  would  be  made  by  the  insurance  com- 
panies, so  far  as  we  can  see,  to  the  payment  of  the  loss. 
The  fraud  which  is  claimed  to  vitiate  the  policies  is  as  fol- 
lows :  The  defendant  in  error  in  making  out  his  first  proof 
of  loss  increased  the  amount  of  a  number  of  the  bills  of 
goods  purchased  by  him  for  some  months  before  the  fire, 
in  the  aggr^ate  about  $1,700.  This  proof  was  duly 
sworn  to  and  cannot  be  justified,  and  probably  would  sub- 
ject the  aflBant  to  a  prosecution  for  perjury ;  but  does  it 
forfeit  the  insurance  ?  If  so,  why  ?  So  far  as  the  testi- 
mony shows  the  design  was  not  to  defraud  the  companies, 
but  to  exaggerate  the  loss  and  thereby  secure,  if  possible, 
prompt  payment.  This  is  reprehensible,  but  if  no  one  is 
defrauded  thereby  it  is  difficult  to  perceive  any  just  ground 
upon  which  to  base  a  forfeiture.  Such  exaggeration  may 
furnish  a  just  cause  for  suspicion  that  the  property  burned 
was  not  of  the  value  claimed  for  it;  but  that  question  is 
one  of  fact  to  be  submitted  to  a  jury,  who  are  the  judges 
of  the  credibility  of  the  witnesses. 

This  is  a  new  question  in  this  state,  and  we  desire  to  es- 
tablish a  rule  which,  while  it  will  protect  insurance  com- 
panies in  their  just  rights,  will  also  shield  the  insured  from 
the  confiscation  of  their  property  upon  fanciful  or  insuffi- 
cient grounds.  In  Marion  v.  Great  Republic  Ins.  Q).,  35 
Mo.,  148,  a  case  in  many  respects  resembling  this,  the  pol- 
icy provided  that  "If  there  appear  any  fraud  or  false 
swearing,  the  insured  shall  forfeit  all  claim  under  this  pol- 
icy."    At  the  trial,  evidence  was  given  tending  to  prove 
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that  the  statement  of  loss  made  to  the  defendant  by  the 
plaintiff  was  false  in  regard  to  the  amount  of  the  loss. 
An  instruction  that  the  company  was  not  liable  in  such 
case  was  refused  by  the  trial  court,  and  the  refusal  to  give 
the  same  assigned  for  error.  The  supreme  court  says :  "  The 
clause  in  the  policy  in  respect  to  false  swearing  is  to  be 
viewed  in  connection  with  all  the  other  partsof  the  policy  and 
the  general  nature  of  the  contract;  and  so  viewing  it,  it  is 
obvious  that  it  was  intended  thereby  to  require  the  insured 
to  give  the  insurer  real  and  reliable  information  as  to  the 
amount  of  the  loss,  and  that  a  mistake  or  unintentional 
error,'  or  misstatement  of  an  immaterial  matter,  in  the 
sworn  statement  would  not  avoid  the  policy,  but  the  false 
statement  must  be  willfully  made  in  respect  to  a  material 
matter,  and  with  the  purpose  to  deceive  the  insurer.  Now, 
this  instruction  requires  that  the  false  statement  (that  is, 
the  statement  made  in  ignorance  of  its  truth)  shall  have 
been  knowingly  made,  but  does  not  require  that  the  jury . 
shall  find  that  it  was  in  respect  to  a  material  matter,  or 
made  with  an  intention  to  deceive  the  defendant.  It  might 
probably  be  inferred  that  the  matter  was  material ;  but 
nnder  that  instruction,  if  given;  the  jury  would  have  been 
required  to  find  for  the  defendant,  notwithstanding  that 
the  false  statement  was  not  intended  to  deceive  the  defend- 
ant and  did  not  deceive  it,  and  that  the  plaintiff  derived 
and  could  derive  no  advantage  from  it,  and  the  defendant 
received  and  could  receive  no  detriment  from  it.  {Hoffman 
V.  Western  Marine  and  Fire  Ins.  Co.,  1  Lou.,  216.) 

"  No  doubt  an  indictment  for  perjury  might  be  sup- 
ported by  proof  of  a  swearing  to  the  truth  of  matters  of 
which  the  accused  was  ignorant  (and  which  might  in  fact 
be  true),  but  the  prosecution  for  peijury  is  distinctly  for 
the  offense  of  fiilse  swearing,  irrespective  of  the  effect  of 
the  falsehood;  whilst  here  the  clause  as  to  false  swearing 
is  a  part  of  a  contract  between  two  persons  and  is  impor- 
tant only  in  its  effect,  actual,  presumed^  or  intended.     It  is 
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no  part  of  the  intention  of  the  parties  to  punish  one  of 
them  for  an  immoral  or  illegal  act;  but  the  provisions  of 
the  contract  have  reference  only  to  their  interests  in  respect 
to  the  subject-matter  of  the  contract." 

In  Marchesaeau  v.  Merchants  Ins,  Co,,  1  Rob.  [La.],  438, 
the  person  insured  swore  that  the  property  was  worth 
$15,549,  and  the  jury  found  it  to  be  worth  $8,000,  and  in 
Gerhauser  v.  N,  B,  Merchants  Ins.  Co.,  7  Nev.,  174,  he 
swore  that  the  value  of  the  property  destroyed  was  $6,000, 
but  the  jury  found  it  to  be  but  $3,000 ;  yet  in  both  of 
those  cases  verdicts  in  favor  of  the  insured  were  sustained. 

To  the  same  effect  are  Wolfv,  Goodhue  Ins.  Go.^  43  Barb., 
400;  Williams  v.  Phoenix  Ins.  Co.y  61  Me.,  67;  linger 
V.  Peoples  Ins.  Co.,  4  Daly  [N.  Y.],  96;  Wood  on  Fire 
Insurance,  1007-8,  In  all  these  cases  the  court  held  that 
the  disparity  between  the  value  as  sworn  to  by  the  insured 
and  as  found  by  the  jury  did  not  furnish  evidence  of 
fraud  within  the  conditions  of  the  policies,  although  it  is 
evident  in  some  of  them  that  the  insured  must  knowingly 
have  overstated  the  value  of  the  property  destroyed. 

In  Wolf  V.  Goodhue  Ins.  Oo.,  supra,  the  defenses  were 
that  the  insured  set  fire  to  the  property  himself,  and  that 
he  was  guilty  of  fraud  and  perjury  in  preparing  the  pre- 
liminary proofs.  It  was  held  that  the  fact  that  the  jury 
found  a  sum  much  less  than  the  amount  claimed  was  no 
evidence  that  the  jury  found  the  issue  of  fraud  against  the 
plaintiff.  In  the  case  cited  the  proof  of  loss  stated  the 
value  to  be  $3,041.36,  while  the  jury  found  the  value  to 
be  $675.06. 

In  Unger  v.  Peoples  Ins.  Co.,  supra,  the  insured  swore 
in  the  preliminary  proof  of  loss  that  the  cash  value  of  the 
goods  insured  was  $16,336.23  and  that  his  loss  of  goods 
totally  destroyed  was  $9,989.03,  and  $6,347.20  on  prop- 
erty damaged.  The  referee  found  the  value  of  the  goods 
totally  destroyed  to  be  $6,500,  and  the  damage  to  other 
goods  to  be  $2,600.15.     Daly,  J.,  in  delivering  the  opin- 
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ion  of  the  court,  says :  "The  fact  that  the  plaintiffs  in  their 
preliminary  proofs  and  in  their  testimony  on  the  trial 
swore  that  the  loss  was  about  $3,489.03  more  than  the 
referee  found  it  to  be,  is  not  even  evidence  of  false  swearing 
or  fraud."  Fraud  is  a  question  for  the  jury  to  determine 
from  the  evidence.  To  constitute  fraud  as  against  the  in- 
surance companies  there  must  have  been  misrepresentations 
before  the  fire,  in  regard  to  a  material  fact  or  material  facts 
by  reason  of  which  the  policies  were  fraudulently  procured 
or  other  matter  of  a  fraudulent  nature  which  would  com- 
pel the  companies  in  case  of  loss  to  pay  for  property  which 
was  not  destroyed  or  not  in  existence.  But  if  there  is  no 
fraud  up  to  the  time  of  the  loss  and  the  rights  of  the  parties 
were  thereby  fixed,  it  is  the  duty  of  the  insurer,  upon  due 
notice  and  proof  thereof,  unless  these  are  waived,  to  per- 
form its  contract  by  paying  the  insured  what  is  justly  due, 
and  a  willful  misrepresentation  by  the  insured  as  to  the 
amount  of  his  loss,  provided  the  actual  amount  of  the  same 
is  in  excess  of  the  policy,  will  not  cause  a  forfeiture  thereof. 

A  contract  of  insurance,  like  any  other,  is  made  to  be 
performed.  A  loss  is  liable  to  occur  when  least  expected. 
The  insurer  has  received  and  retains  the  consideration  for 
the  contract,  and  unless  there  are  good  and  sufficient  rea- 
sons for  exemption,  should  perform  the  same;  and  any 
matter  which  did  not  affect  the  risk  should  not  be  permit- 
ted to  work  a  forfeiture.  There  is  some  objection  to  the 
final  proof  of  loss — that  it  was  not  served  in  time,  and  it 
is  claimed  that  an  instruction  on  that  point  is  erroneous,  as 
not  based  on  the  evidence. 

There  is  sufficient  in  the  evidence  from  which  the  jury 
were  justified  in  finding  such  waiver  and  the  jury  were 
properly  instructed.  It  is  apparent  that  justice  has  been 
done  and  there  is  no  error  in  the  record.  The  judgment  is 
therefore  affirmed. 

Jtjdgment  affirmed. 

The  other  Judges  concur. 
42 
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John  Wilhelmson  v.  Matthew  R.  Bentley  et  al. 
[Filed  Octobeb  16, 1889.] 

Usury:  Injunction:  Payment  as  Condition  of  Relief: 
Pleading.  A  broaght  an  action  against  B  for  the  cancellation 
of  certain  notes  and  to  enjoin  the  transfer  of  the  same  upon  the 
ground  that  thej  were  tainted  with  nsurj.  On  the  trial  the 
court  found  usury  in  the  contract  and  ordered  the  cancellation  of 
two  of  said  notes  and  enjoined  the  transfer  thereof.  This  decree 
was  afterwards  affirmed  by  the  supreme  court.  Afterwards  the 
mortgagee  applied  to  the  court  to  so  modify  the  decree  as  to  re- 
quire the  mortgagor  as  a  condition  of  relief  to  pay  the  amount 
which  was  found  to  be  due.  Heldf  That  as  the  granting  of  such 
relief  had  not  been  sought  in  the  original  action  and  would  re- 
quire a  reconstruction  of  the  pleadings,  it  would  be  denied. 

Motion  to  modify  decree. 

J.  8.  GUhaniy  and  Case  &  MoNeny,  for  the  motion : 

Proceedings  to  enforce  usurious  contracts  are  usually  en- 
joined only  if  payment  is  made  of  amount  due.  (High,  Inj., 
sec.  1116;  Pom.,  Eq.  Jur.,  sec.  937;  Fanning  v.  Danhanij 
6  Johns.  Ch.,  122,  146;  Eiseman  v.  GaUaghery  24  Neb., 
79.)  The  statute  corresponding  to  ours  was  not  enforced 
by  the  New  York  courts  {Livingston  v.  HarriSy  11  Wend. 
[N.  Y.],  329);  nor  favored  by  the  Minnesota  court. 

G,  R,  Chaney,  contra: 

Under  the  New  York  usury  statute,  of  which  ours  is  a 
modification,  tender  is  not  essential  to  relief  in  equity. 
(Livingston  v.  Harris,  11  Wend.  [N.  Y.],  335;  Gerwig  t?. 
Shdterlyy  64  Barb.  [N.  Y.],  626;  BissM  v.  Kellogg,  60  Id., 
631;  Allerton  v.  JBelden,  49  N.  Y.,  376.)  A  like  construc- 
tion was  made  by  the  Minnesota  court  of  a  similar  statute. 
{Scott  V.  Austin,  36  Minn.,  460  (dissenting  opinion);  Exley 
V.  Berryhill,  37  Minn.,  182.)     Fanning  v.  Dunham  was 
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decided  before  the  enactment  of  the  New  York  statute  in 
question.  Ponieroy  and  High  wrote  without  reference  to 
a  statute  like  ours. 

Maxwell.,  J. 

This  case  was  before  this  court  a,t  the  January,  1888, 
term  thereof,  and  an  opinion  filed  therein,  which  is  re- 
ported in  25  Nebraska  Reports,  473,  in  which  the  facts  are 
stated. 

The  defendants  now  move  to  modify  the  decree  by  re- 
quiring the  plaintiffs  to  pay  into  the  court  for  their  use  and 
l)enefit  the  sum  of  $335,  with  interest  thereon ;  otherwise 
that  the  injunction  be  dissolved.  An  examination  of  the 
case  will  show  that  the  court  found  that  the  contract  was 
tainted  with  usury  and  that  the  amount  thereof  was  repre- 
sented by  two  of  said  notes.  The  court  thereupon  ordered 
the  first  and  second  notes  canceled  and  enjoined  the  collec- 
tion of  the  same,  but  dissolved  the  injunction  as  to  the 
others. 

Where  a  party  goes  into  a  court  of  equity  to  seek  relief 
from  a  contract  which  is  deemed  to  be  usurious,  he  must 
propose  to  do  equity  by  offering  to  pay  what  is  justly  due. 
{Eiseman  v.  Gallagher ^  24  Neb.,  79) ;  and  had  the  not6s 
all  been  due  in  this  case  when  the  action  was  brought,  and 
the  defendants,  by  appropriate  allegations  in  their  cross- 
petition,  set  up  the  necessary  facts  to  entitle  them  to  re- 
lief— the  payment  of  the  amount  justly  due — there  is 
but  little  doubt  that  the  relief  would  have  been  adapted  to 
the  facts  pleaded  and  proved.  No  such  relief,  however, 
was  sought  in  this  case,  the  object  of  the  action  being  merely 
to  enjoin  the  transfer  of  certain  notes  and  thereby  prevent 
the  defense  of  usury  being  pleaded  in  the  action.  The 
right  of  action  to  foreclose  for  the  notes  not  canceled  and 
enjoined  still  remains,  and  the  property  may  be  applied  in 
satis&ction  of  the  amount  still  due  and  unpaid,  and  we  can- 
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not,  without  requiring  a  reconstruction  of  the  pleadings, 
modify  the  decree.  The  motion  to  modify  is  therefore  over- 
ruled. 

Motion  overruled. 

The  other  Judges  concur. 


Louis  Fink  v.  Republican  Valley  R.  R.  Co. 

[Filed  Ogtobbs  23, 1889.] 

Bailroads :  Eminent  Domain  :  Damages.  There  is  no  qneetioii 
of  law  presented  for  decision,  the  only  contention  of  plaintiff  in 
error  being  that  the  verdict  of  the  jury  was  not  supported  by 
the  evidence.  The  oral  evidence  snbmitted  to  the  jury  was  con- 
flicting, and  the  action  being  for  damages  to  real  estate  by  rea- 
son of  the  constrnction  of  a  railroad  thereon,  the  jary  were  sent 
to  examine  the  premises.  It  was  held,  upon  an  examination  of 
the  evidence,  that  the  verdict  oonld  not  be  set  aside  as  unsup- 
ported thereby. 

Error  to  the  district  court  for  Grage  county.  Tried 
below  before  Broady,  J. 

Pemberton  &  Bush^  for  plaintiff  in  error. 

MarquM  &  Deweeae,  for  defendant  in  error. 

ReesEj  Ch.  J. 

This  is  a  piroceeding  in  error  to  the  district  court  of 
Gage  county. 

The  action  in  that  court  was  an  appeal  from  the  award 
of  appraisers  duly  appointed  by  the  county  coui*t  of  that 
county  to  assess  the  damages  sustained  by  plaintiff  in  error 
by  reason  of  the  construction  of  the  railroad  of  defendant 
in  error  through  his  land.     A  jury  trial  was  had,  result- 
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ing  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  in 
error  for  the  sum  of  $173.22.  From  this  judgment  he 
brings  error,  allying  that  the  verdict  was  not  supported 
by  the  evidence  submitted^  the  amount  found  due  being  too 
small. 

We  have  carefully  examined  the  oral  evidence  submitted 
to  the  jury  and  find  sufficient  to  justify  a  finding  that  there 
were  four  acres  of  plaintiff's  land  taken  by  the  railroad 
company,  including  about  one  acre  and  a  half  which  was 
cut  off  from  his  farm,  and  rendered  substantially  useless  by 
being  separated  therefrom  by  the  railroad  track.  The  value 
placed  upon  this  four  acres  of  ground  by  the  witnesses  on 
behalf  of  plaintiff  in  error  was  from  $40  to  $50  per  acre, 
those  fixing  it  at  $50  being  plaintiff  in  error,  L.  H.  Fink, 
Aaron  Horn,  Albert  Howell,  John  Loible,  and  those  put- 
ting it  at  $40  per  acre  were  H.  Lacey,  Fennis  Lefevre,  and 
J.  J.  Scribner.  On  the  part  of  defendant  in  error,  E.  Cut- 
shaw  testified  that  the  land  was  worth  from  $30  to  $35 
per  acre;  G.  B.  James,  from  $35  to  $40;  James  F.  Col- 
grove  and  G.  M.  Murdock,  $35  per  acre.  Some  of  the 
witnesses  introduced  by  plaintiff  in  error  testified  that  the 
portion  of  the  farm  immediately  injured  by  the  construc- 
tion of  the  railroad  was  a  very  desirable  building  spot  and 
the  most  suitable  of  any  of  the  land  included  in  the  farm 
for  the  erection  of  a  residence,  and  by  the  destruction  of 
this  ground  as  such  building  spot  the  whole  farm  was  dam- 
aged to  the  extent  of  $10  per  acre,  there  being  160  acres 
in  the  farm;  while,  upon  the  other  hand,  the  witnesses 
introduced  by  defendant  in  error  testified  that  the  farm 
was  not  in  any  way  injured  except  to  the  extent  of  the 
value  of  the  land  actually  taken  and  used  by  the  railroad 
and  the  small  portion  of  the  corner  separated  from  the  re- 
mainder of  the  farm  by  the  construction  of  the  track.  By 
order  of  the  court  the  jury  were  sent  out  to  the  farm  and 
viewed  the  land.  This  was  after  the  construction  of  the 
railroad. 
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While  it  is  true  that  a  verdict  for  a  much  larger  amount 
than  that  returned  by  the  jury  upon  the  trial  would  have 
been  sustained  by  the  evidence,  yet  we  are  unable  to  see  that 
it  should  be  molested.  All  presumptions  are  in  favor  of 
the  conclusion  reached  by  the  jury,  and  their  verdict  canuot 
be  set  aside  unless  clearly  and  manifestly  wrong.  If  they 
adopted  the  testimony  of  the  witnesses  on  the  part  of  de- 
fendant in  error  as  a  basis  for  their  finding,  we  must  be 
content  therewith. 

Another  difficulty  under  which  we  find  ourselves  placed 
is,  that  upon  the  trial  certain  plats  were  introduced  in  evi- 
dence and  referred  to  by  the  witnesses  in  their  examina- 
tion, almost  all  the  testimony  having  been  introduced  with 
reference  to  them.  Having  been  introduced  in  evidence 
they  should  have  been  made  a  part  of  the  record  of  the 
case.  But  we  are  unable  to  find  any  of  them  attached  to 
the  bill  of  exceptions. 

The  judgment  of  the  district  court  must  therefore  be  af- 
firmed. 


Judgment  affibmeb. 


The  other  Judges  concur. 


87  602 
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I  27  663|  L.  L.  LiNDSEY  V.  J  AMES  HeATON. 

I  52  275| 

[Filed  Octobeb  23, 1889.] 

1.  Contract:  Obiqikal  Undebtaking.    The  evidence  examined, 

and  held,  to  sustain  the  finding  of  the  trial  jnry  that  a  direct 
and  unconditional  promise  had  been  made  by  plaintiff  in  error 
to  pay  for  certain  goods,  furnished  a  third  party  prior  to  their 
delivery,  and  upon  the  faith  of  which  the  property  was  deliv- 
ered to  the  purchaser. 

2.  :  Statute  of  Fbauds.    In  such  case  the  promise  was  not 

a  conditional  one  to  answer  for  the  debt  of  another,  but  an  origi- 
nal undertaking,  which  was  not  within  the  statute  of  frauds. 
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3w  :  Consideration.     The  promise,  having  been  made  prior 

to  the  delivery  of  any  of  the  property  sold,  and  such  sale  and 
delivery  having  been  made  npon  the  faith  of  the  agreement  of 
the  promisor,  it  was  sustained  by  sufficient  consideration  and 
the  promisor  was  liable  thereon. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Field,  J. 

BiUingsley  &  Woodward,  for  plaintiff  in  error: 

Even  had  there  been  a  promise  to  pay  there  was  no  con- 
sideration. (Nelson  v.  BoyrUon,  3  Mete.  [Mass.],  396 ;  Mor- 
risseyv,  ICinaeyy  16  Neb.,  17;  Langdon  v,  Riokardsonj  58 
la.,  610;  Easier  v.  WhUcj  12  O.  S.,  219  ;  Rose  v.  O'Linn, 
10  Neb.,  364.)  As  to  the  doctrine  of  original  and  collat- 
eral promises :  Clopper  v.  Poland,  12  Neb.,  70 ;  Fitzgerald 
V,  Morrissey,  14  Id.,  201 ;  Crawford  t?.  Edison,  45  O.  S., 
239 ;  Birckell  v.  Neaster,  36  Id.,  331.  There  is  no  privity 
of  contract  between  the  parties,  as  the  evidence  shows  that 
the  account  was  charged  to  Clark.  (Browne,  Statute  of 
Frauds,  sees.  173-4.)  The  case  falls  clearly  within  the 
statute  of  frauds. 

H.  J.  Whitmore,  for  defendant  in  error : 

The  statute  of  frauds  has  no  application  to  the  facts  of 
this  case,  and  even  if  it  had,  the  payment  of  J20  would  be 
considered  as  part  performance.  The  case  is  similar  to 
Waters  v.  Shafer,  25  Neb.,  225,  which  is  one  of  the  latest 
utterances  of  this  court  on  the  statute  of  frauds. 

Reese,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of 
Lancaster  county.  It  was  alleged  in  the  petition  in  that 
court  that  on  the  13th  day  of  May,  1887,  defendant  in 
error  sold  and  delivered  to  plaintiff  in  error  one  burial 
case^  robe,  and  box,  and-  furnished  certain  livery  and  per- 
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formed  certain  labor  under  an  oral  contract  between  plaint- 
iff and  defendant  for  which  plaintiff  in  error  agreed  to  pay 
to  defendant  in  error  the  sum  of  $100,  and  upon  which 
plaintiff  in  error  had  paid  the  sum  of  $20  and  no  more, 
leaving  due  and  unpaid  the  sum  of  $80,  for  which,  with 
interest,  judgment  was  demanded. 

The  answer  consisted,  first,  of  a  general  denial  of  all 
the  allegations  of  the  petition,  except  as  to  the  payment  of 
the  $20.  For  a  second  defense  it  was  alleged  "That  one 
John  Clark  purchased  the  property  described  in  plaintiff's 
petition  from  the  plaintiff  and  not  this  defendant;  that  at 
the  time  said  purchase  was  made  as  aforesaid  the  said  Clark 
was  in  the  employ  of  defendant,  and  that  defendant,  without 
any  consideration  whatever,  agreed  with  plaintiff  that  he, 
defendant,  would  pay  him,  plaintiff,  out  of  said  Clark's 
wages  the  sum  of  $30  per  month,  and  no  more,  during  the 
time  that  said  Clark  remained  in  defendant's  employ,  until 
said  $100  was  duly  paid  to  plaintiff;  that  immediately 
thereafter  the  said  Clark  left  the  employ  of  defendant  and 
has  not  returned  to  the  same;  that  at  the  time  Clark  left 
the  employ  of  defendant  as  aforesaid  defendant  was  in- 
debted to  him,  the  said  Clark,  in  the  sum  of  $20,  which 
sum  was  duly  paid  to  plaintiff  by  this  defendant  in  good 
faith,  in  furtherance  of  said  arrangement  with  plaintiff  as 
aforesaid  and  not  on  any  contract  between  plaintiff  and 
defendant  as  alleged  in  plaintiff's  petition.  Defendant  is 
ready  and  willing,  and  has  at  all  times  been  ready  and 
willing,  to  do  and  perform  each  and  every  undertaking 
made  with  plaintiff  as  aforesaid."  For  a  third  defense  it 
was  alleged  that  the  goods  described  in  plaintiff's  petition 
were  purchased  "by  one  John  Clark,  and  not  this  defendant; 
and  that  if  defendant  made  any  contract  to  pay  for  the 
same,  it  was  a  promise  to  pay  the  debt  of  the  said  John 
Clark  and  not  defendant's  debt,  and  therefore  the  enforce- 
ment of  payment  of  the  same  is  avoided  by  the  statute  of 
frauds  and  perjuries." 
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A  jury  trial  was  had  which  resulted  in  a  verdict  in  favor 
of  defendant  in  error  for  the  sum  of  $90,  and  upon  which 
judgment  was  duly  rendered. 

It  appears  from  the  evidence  that  defendant  in  error  was 
engaged  in  the  undertaking  business  in  the  city  of  Lincoln, 
and  that  one  Henrietta  Ricks,  who  was  a  friend  or  ac- 
quaintance of  the  said  John  Clark,  died  in  the  city  prior  to 
the  making  of  the  contract  and  that  Clark  applied  to  de- 
fendant in  error  for  a  suitable  burial  case  in  which  she 
might  be  transported  to  Louisville,  Kentucky,  for  inter- 
ment; that  defendant  in  error  refused  to  furnish  the 
burial  case  and  other  property  required  upon  the  credit  of 
Clark  alone;  and  that  the  name  of  plaintiff  in  error  was 
suggested  as  security  for  the  payment  of  the  purch&se  price 
in  case  the  goods  were  furnished.  As  to  the  contract 
between  plaintiff  in  error  and  defendant  in  error  the  evi- 
dence submitted  to  the  jury  was  conflicting,  and  the  only 
question  presented  upon  this  part  of  the  case  is  whether  or 
not  the  evidence  offered  on  behalf  of  defendant  in  error  was 
suiBcient  to  sustain  the  verdict,  the  jury  being  the  judges 
of  the  weight  of  the  testimony  of  the  various  witnesses. 
Defendant  in  €rror  testified  in  substance  that  he  received  a 
telephone  message  from  Hyatt's  barn  to  go  to  Lindsey's 
saloon ;  that  he  went  and  a  man  in  the  back  part  of  the  room 
came  and  told  him  that  a  young  woman  by  the  name  of 
Henrietta  Ricks  had  died  down  on  O  street ;  that  he  went  to 
the  house  and  put  her  on  the  board,  and  was  informed  that 
it  was  the  purpose  to  take  the  remains  to  Louisville,  Ken- 
tucky, for  burial ;  that  he  remarked  that  in  order  to  do  so 
the  body  would  have  to  be  embalmed  and  they  said  that 
they  would  come  to  his  place  of  business  and  see  about  it; 
that  he  then  went  back  to  his  store,  having  been  informed 
in  the  meantime  that  Clark  was  irresponsible.  We  quote 
the  following  from  the  testimony: 

I  did  not  do  anything  when  I  went  down  there  but 
just  put  her  on  the  board  and  went  back  to  my  place,  and 
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John  Clark  and  these  two  ladies  came  there.  They  se- 
lected a  casket,  I  think  $60  or  $65,  and  a  robe,  all  of  the 
best ;  I  took  Clark  into  the  back  room  and  asked  him  who 
was  to  pay  for  it;  I  said  I  wanted  it  secured  before 
they  went  out  of  the  house.  He  said  Mr.  "  Bud  "  Lindsey 
was  to  pay  for  it ;  I  miglit  go  and  see  "  Bud."  I  went  to 
the  saloon,  but  he  was  not  in  there  and  I  came  out  and  met 
him  ten  or  twelve  feet  from  the  door  and  told  him  that 
Clark  had  been  with  me  and  the  woman  and  selected  an 
outfit.  He  asked  me  how  much  it  amounted  to ;  I  said 
$100  it  would  be,  the  body  being  put  in  the  box  lined 
with  zinc  and  delivered  at  the  depot.  He  asked  me  the 
terms  and  I  told  him  $50  cash  and  $50  in  thirty  days.  He 
studied  a  minute  and  said  if  I  would  make  it  thirty,  sixty 
and  ninety  days,  equal  payments — $33J — "  I  will  pay  it 
and  charge  it  to  him."  That  is  what  he  told  me.  I  then 
went  to  the  bank  and  asked  about  him. 

Q.  What  bank  did  you  go  to  ? 

A.  I  went  to  C.  C.  Boggs,  cashier  of  the  Lincoln  Na- 
tional Bank. 

Q.  Then  you  furnished  the  goods  ? 

A.  I  did. 

Q.  One  hundred  dollars  worth  ? 

A.  Yes,  sir. 

Q.  State  whether  or  not  you  have  received  any  portion 
of  that. 

A.  I  have.  When  the  thirty  days  were  out  I  took  a 
bill  to  him  for  $33.30  or  $33.35 ;  I  made  it  even  money,  I 
did  not  make  it  $33 J ;  I  think  $33.30.  When  the  sixty 
days  were  out  I  took  a  bill  and  he  did  not  pay  that ;  did 
not  say  why,  but  would  not.  When  the  ninety  days  were 
out,  then  I  presented  the  bill  for  $100. 

Q.  Did  he  pay  you  at  that  time  ? 

A.  No,  sir.  I  kept  after  him  then  every  time  I  saw 
him  almost.  He  kept  putting  me  off,  saying  he  was  awful 
hard  up.     I  went  once  and  told  him  I  was  going  away 
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and  if  he  could  not  get  it  next  week.  I  asked  him  what 
he  was  going  to  do  and  he  said  he  did  not  have  the  money 
to  spare  and  he  could  not  do  it.  But  just  before  I  went 
to  Denver  he  promised  to  let  me  have  part  of  it  any  way. 
The  day  before  I  went  to  Denver  he  let  me  have  a  check 
for  $20. 

The  books  of  account  of  defendant  in  error  which  were 
introduced  in  evidence  show  that  the  charges  were  made 
to  "  John  Clark  and  '  Bud '  Lindsey."  The  witness  also 
testified  that  at  the  time  the  goods  were  furnished,  there 
was  not  and  had  not  been  anything  said  by  plaintiff  in 
error  about  the  price  being  taken  out  of  the  wages  of  Clark, 
who  was  in  the  employ  of  plaintiff  in  error,  if  Clark  con- 
tinued to  work  there.  The  testimony  of  this  witness  was 
not  changed  in  any  material  part  by  the  cross-examina- 
tion. 

On  the  part  of  the  defendant  in  error  the  deposition  of 
Clark  was  taken  and  read  in  evidence,  in  which  he  testified 
substantially  that  the  contract  between  defendant  in  error 
and  plaintiff  in  error  was  that  plaintiff  in  error  would  re- 
tain $20  per  month  out  of  his  (Clark's)  wages  during  the 
time  that  he  should  work  for  plaintiff  in  error,  but  that  he 
had  not  worked  for  plaintiff  in  error  since  the  goods  were 
furnished.  The  testimony  of  plaintiff  in  error  was  to  the 
same  effect. 

In  support  of  the  verdict  of  the  jury  it  must  be  held 
that  the  testimony  of  defendant  in  error  was  sufficient  to 
sustain  it  to  the  extent  of  the  facts  detailed  in  his  evidence. 
The  only  question,  therefore,  remaining  for  decision  is 
whether  or  not  the  promise  of  the  plaintiff  in  error,  if  made 
as  testified  to  by  defendant  in  error,  was  within  the  statute 
of  frauds. 

In  this  examination  two  questions  are  presented  which 
may  be  stated  to  be:  First,  was  the  alleged  promise  an 
undertaking  to  pay  the  debt  of  another ;  and  if  so,  Second, 
was  it  supported  by  a  sufficient  consideration? 
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It  must  be  conceded  that  if  the  promise  was  made  at 
the  time  and  under  the  circumstances  as  testified  to  by  de- 
fendant in  error,  it  was  not  a  promise  to  pay  a  debt  then  in 
existence  and  was  therefore  not  a  collateral,  but  an  original 
undertaking.  (1  Reed  on  Statute  of  Frauds,  sees.  30  and  31.) 
The  property  had  not  been  sold  and  was  still  in  the  store- 
house of  defendant  in  error.  There  was  no  debt  against 
Clark.  It  may  be  also  stated  as  fundamental  that  if  the 
credit  was  given  contemporaneously  with  or  after,  and  upon 
the  faith  of,  the  promise  of  plaintiff  in  error  to  pay  for  the 
goods,  the  fact  that  the  goods  were  delivered  to  or  the  ben- 
efit received  by  Clark  would  not  bring  the  promise  within 
the  statute  and  it  would  be  binding.  (Id.,  sec.  87  et  «cg.) 
The  question  as  to  who  was  the  party  to  whom  the  credit 
was  given  was  for  the  jury.  (Id.,  89.)  The  property  hav- 
ing been  delivered  upon  the  faith  of  the  promise,  would  be 
a  sufficient  consideration  to  create  the  liability.  No  part  of 
the  property  had  been  delivered  to  Clark,  and  if  the  testi- 
mony of  defendant  in  error  was  true,  of  which  the  jury 
were  the  sole  judges,  such  delivery  would  not  have  been 
made  had  it  not  been  for  the  promise  of  plaintiff  in  error. 

Assuming,  as  we  must^  that  upon  all  these  questions  the 
jury  found  for  defendant  in  error,  the  verdict  was  sustained 
by  the  evidence. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 
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Horace  A.  Greenwood  v.  Sarah  A.  Craig.  «  669 

QFlLED  OCTOBEB  23,  1889.*^ 

Bill  of  Exceptions.  The  decision  of  the  district  oonrt  was  made 
March  9, 1889|  the  motion  for  a  new  trial  beinjc  overruled  on 
the  same  day.  Court  adjonrned  sine  die  on  the  16th  day  of  the 
same  month  without  granting  an  extension  of  time  within 
which  to  prepare  and  serve  a  bill  of  exceptions.  On  the  18ch 
day  of  April,  and  more  than  fifteen  days  after  the  final  adjourn- 
ment of  court,  the  bill  of  exceptions  was  served  upon  defend- 
ant in  error,  who  refused  to  acknowledge  service  on  account  of 
the  expiration  of  time.  On  the  22d  day  of  May  plaintiff  in 
error  notified  defendant  in  error  to  appear  forthwith  before  the 
judge  of  the  district  court  before  whom  the  case  was  tried  and 
show  cause  against  the  allowance  of  the  bill.  On  that  day  the 
judge  refused  '*  to  correct  the  record  ''  so  as  to  make  it  appear 
that  the  additional  time  was  granted,  but  signed  the  bill,  giving 
as  a  reason  therefor  that  the  attorney  for  plaintiff  in  error  was 
laboring  under  the  wrong  impression  that  an  extension  had  been 
granted.  It  was  heldy  that  the  judge  had  no  authority  to  sign 
the  bill,.and  upon  the  motion  of  plaintiff  in  error  the  exceptions 
were  quashed. 

Motion  to  qnash  bill  of  exceptions. 

T,  D.  Cobbey,  for  the  motion. 

Pemberton  &  Btish,  A,  D.  McOandleaSf  and  Winter  & 
Kaufman,  contra. 

Reese,  Ch.  J. 

This  case  is  submitted  upon  a  motion  to  quash  the  bill 
of  exceptions.  The  motion  is  based  upon  the  following 
grounds. 

"First — Said  bill  of  exceptions  was  not  presented  to 
adverse  counsel  within  fifteen  days  from  the  rising  of 
court,  as  by  statute  provided  (no  extension  having  been 
granted). 
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"Second — The  said  bill  was  not  presented  to  the  judge 
for  his  signature  for  more  than  sixty  days  after  the  rising 
of  the  court,  court  having' adjourned  sine  die  March  16, 
1889,  and  said  bill  was  not  presented  to  the  district  judge 
until  May  22,  when  he  signed  and  allowed  the  same  over 
the  protest  of  this  defendant." 

It  appears  from  the  record  that  the  cause  was  tried  in 
the  district  court  and  decided  March  9,  1889,  when  a 
motion  for  a  new  trial  was  filed  and  overruled.  Court 
adjourned  sine  die  March  16,  and  no  extension  of  time 
was  granted  in  which  to  prepare  the  bill  of  exceptions. 

On  the  18th  day  of  April  the  bill  of  exceptions  was 
served  upon  the  attorney  for  defendant  in  error;  but  an 
acknowledgment  of  the  service  was  refused  and  the  bill  of 
exceptions  returned,  the  reason  assigned  for  the  refusal  being 
that  the  statutory  time  in  which  to  serve  the  same  had  ex- 
pired, and  that  no  extension  had  been  granted  by  the  court. 
On  the  22d  day  of  May  the  attorneys  for  plaintiff  in  error 
notified  the  defendant  in  error  to  appear  before  the  Hon- 
orable J,  H.  Broady,  the  judge  of  the  district  court,  before 
whom  the  case  was  tried,  forthwith,  to  show  cause,  if  any, 
why  the  bill  of  exceptions  should  not  be  allowed  in  the 
case,  and  why  the  records  should  not  be  amended  to  show 
that  forty  days  were  allowed  in  which  to  present  the  bill 
of  exceptions. 

We  are  unable  to  find  in  the  case  any  motion  to  have  the 
record  corrected,  so  as  to  show  the  facts  suggested  in  the 
notice.  But  in  the  certificateof  the  judge  the  following 
appears:  "The  motion  to  correct  entry  overruled."  In 
addition  to  the  words  above  quoted,  the  certificate  is  as  fol- 
lows: 

"  It  appears  from  McCandless'  a£Bdavit  that  he  was  under 
the  wrong  impression  that  he  had  forty  days  from  rising 
of  court  to  prepare  this  bill;  and  that  he  was  under  such 
wrong  impression  until  the  expiration  of  the  fifteen  days 
allowed  by  law.     The  time  is  extended  forty  days  addi- 
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tional  to  the  time  heretofore  limited  to  reduoe  exceptions 
to  writing. 

"The  above  bill  contains  all  the  evidence  and  is  hereby 
allowed  and  made  part  of  the  record.     Plaintiff  excepts. 

"May  22,  1889.  J.  H.  Broady,  Judged 

Attached  to  the  bill  of  exceptions  is  an  affidavit  made  by 
Mr.  McCandless,  the  attorney  for  plaintiff  in  error,  but  it 
not  having  been  made  a  part  of  the  bill  of  exceptions  it  can- 
not be  here  considered.  {Testier  v.  Crowley^  16  Neb.,  369.) 
However,  had  It  been  so  preserved,  it  could  not  have  been 
considered,  for  the  reason  that,  as  decided  in  Greenwood  v, 
Oobbey,  24  Neb.,  648,  this  court  will  not  go  back  of  the 
action  of  the  judge  of  the  district  court  and  investigate  as 
to  the  grounds  upon  which  an  extension  was  granted. 

The  question  here  presented  is  as  to  the  authority  of  the 
judge  of  the  district  court  to  make  the  extension  at  the  time 
at  which  the  order  was  made,  the  reason  therefor  being  as 
stated  in  the  certificate  of  the  judge. 

By  sec,  311  of  the  Civil  Code  it  is  provided  that  the 
party  excepting  must  reduce  his  exceptions  to  writing 
within  fifteen  days,  or  in  such  time  as  the  court  may  direct, 
not  exceeding  forty  days  from  the  adjournment  of  the 
court  sine  die,  and  submit  the  same  to  the  adverse  party  or 
his  attorney  of  record  for  examination  and  amendment  if 
desired.  The  court  not  having  extended  the  time  during 
its  session  from  fifteen  to  forty  days,  it  then  became  neces- 
sary for  plaintiff  in  error  to  prepare  the  bill  within  the 
time  fixed  by  statute,  to-wit,  fifteen  days  from  the  final 
adjournment  of  the  court.  This  he  did  not  do.  It  is 
claimed  by  him  in  his  brief  that  by  the  affidavit  which  he 
filed  with  the  judge  it  is  made  to  appear  that  he  asked  the 
extension  of  time;  that  the  same  was  granted  in  open 
court,  but  that  the  presiding  judge  failed  to  cause  it  to  be 
entered  upon  the  record.  Had  this  been  so  understood  by 
the  judge,  and  had  the  order  granting  the  extension  been 
made  in  open  court,  the  record  might  have  been  so  amended 
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as  to  show  that  fact.  But  after  the  submission  of  the  affi- 
davit to  the  judge  he  refused  to  order  a  correction  of  the 
record.  Whether  this  refusal  was  based  upon  the  suppo- 
sition that  the  court  only  had  jurisdiction  to  make  the 
correction^  or  whether  the  judge  was  not  satisfied  from  the 
evidence  that  the  order  had  been  orally  announced  in  court, 
it  is  not  necessary  here  to  inquire;  it  is  sufficient  to  say 
that  the  record  does  not  show  the  extension  of  time,  the 
judge  preferring  to  sign  the  bill  and  make  it  a  part  of  the 
record  upon  the  grounds  that  the  attorney  for  plaintiff  in 
error  was  laboring  under  a  wrong  impression  as  to  his 
rights.  This  under  the  statute  is  not  a  sufficient  reason 
for  granting  the  extension.  As  we  have  seen,  court  ad- 
journed March  16th;  the  fifteen  days  allowed  by  law  for 
serving  the  bill  of  exceptions  expired  March  31st;  the  bill 
was  presented  to  counsel  for  defendant  in  error  on  the  18th 
day  of  April,  when  he  refused  to  acknowledge  setvice ;  it 
was  allowed  by  the  judge  on  the  22d  day  of  May,  which 
was  thirty-four  days  after  its  return  and  sixty-seven  days 
after  the  adjournment  of  court  sine  die.  It  must  also  be 
remembered  that  the  extension  was  made  aft;er  the  bill  had 
been  served  upon  the  attorney  of  plaintiff  in  error  and 
on  the  date  of  its  allowance,  and  that  it  was  never  served 
upon  him  after  the  extension  of  time  was  granted.  Had 
the  extension  been  lawful,  it  would  then  have  been  neces- 
sary to  serve  the  bill  of  exceptions  upon  the  attorney  for 
plaintiff  in  error  in  order  that  he  might  make  suggestions 
of  amendment  if  necessary.  But^  no  fiuch  service  was 
made.  As  has  been  frequently  said,  the  whole  matter  of 
the  extension  of  time  for  the  settling  of  bills  of  exceptions 
is  regulated  by  statute,  and  in  order  to  procure  the  settling 
of  a  bill  of  exceptions  parties  desiring  such  settlement 
must  bring  themselves  within  the  law  upon  that  subject. 
As  said  in  £ank  v.  Bartlett,  8  Neb«,  319,  the  design  of  the 
la\v  was  to  allow  a  fixed  period  for  the  presentation  of  bills 
of  exceptions.     And  when  the  law  is  not  complied  with, 
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the  signing  of  the  bill  will  not  legalize  it  if  not  signed 
aocording  to  the  provisions  of  the  statute.  The  motion  to 
quash  the  bill  is  therefore  sustained. 

MOTIOK  SUSTAINED. 

The  other  Judges  concur. 


27  9n\ 


Chicago,  Burlington  &  Quinoy  Railroad  Com-    g  f^\ 
PANY  V.  Maggie  Sullivan,  administratrix. 

[FiLKD  OCTOBBB  23,  1889.] 

1.  Master  and  Servant:  Nbgligbnob:  Fbllow  Servants: 
Yiob-Pbincipals.  In  an  action  by  an  adminiatratrix  to  re- 
cover damages  for  the  death  of  the  decedent,  a  charge  to  the 
Jnry  that "  if  they  believe  from  the  evidence  that  the  deceased, 
James  Sullivan,  came  to  his  death  through  the  wrongful  act, 
default,  or  negligence  of  defendant  or  its  servants  or  employes,  , 

and  not  through  his  own  wrongful  act  or  negligence,  then  they 
will  find  for  pli^inti£f  and  assess  her  damages  at  such  sum  as 
they  believe  from  the  evidence  she  should  recover,  not  exceeding 
the  sum  claimed  in  her  petition,"  is  too  broad  and  indefinite, 
and  fails  to  distinguish  between  the  acts  of  a  vice-principal  and 
fellow  servant. 

3.  Corporations :  Vigb-Pbincipal.  A  person  who  is  clothed  by 
a  corporation  with  the  control  and  management  of  a  distinct 
department  in  which  his  duty  is  that  of  direction  and  superin- 
tendence is  a  vice-principal. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Broady,  J. 

T,  M,  Marquettf  and  J.  W.  Deweese,  for  plaintiff  in  error : 

Under  a  similar  state  of  facts  it  has  been  held  in  Mis- 
souri that  a  car  repairer  could  not  recover.  {Renfro  v,  B. 
Cb.,  86  Mo.,  302;  Cagney  v.  R.  Co.^  69  Id.,  416;  Smith  v. 
R.  Go.f  Id.,  32.)  An  employe  accepting,  knowingly,  the 
risks  of  a  situation,  cannot  complain  if  subsequently  in- 
43 
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jured  by  exposure  to  them.  (Wharton  on  Negligence,  214.) 
That  one  is  directed  by  a  foreman  to  do  what  is  his  duty 
and  is  injured,  does  not  render  the  company  liable.  (Fraker 
V.  B.  Oo.f  30  Minn.^  103.)  The  carelessness  of  other  serv- 
ants, including  the  foreman,  is  one  of  the  risks  assumed. 
(  VaUez  V.  B.  Co.,  85  III.,  500.)  If  a  railroad  employe  knows 
that  the  work  is  being  done  in  an  unsafe  manner,  and 
still  continues  it  without  complaint,  he  cannot  recover  for 
injury.  (/.,  B.,  etc.,  B.  Co.  v.  Flanigan,  77  III.,  365;  Penn. 
Co.  V.  Lynch,  90  Id.,  333;  DUlon  v.  B.  Cb.,  3  Dill.  [U.  8. 
C.  C],  320;  Hughes  v.  B.  Co.,  27  Minn.,  137;  Porter  v. 
H.,  etc.,  B.  Co.,ll  Mo.,  67;  CBorke  v.  B.  Co.,  18  Am.  & 
Eng.  B.  B.  Cases,  19.)  Sullivan  and  the  foreman  were 
engaged  directly  in  the  same  line  of  work  and  the  master 
is  not  liable.  {Laning  v.  B.  Co.,  49  N.  Y.,  524;  FarweU 
V.  B.  Co.,  4  Mete.  [Mass.],  49;  Lawkr  v.  B.  Co.,  62  Me., 
463 ;  Peterson  v.  B.  Co.,  67  Mich.,  102 ;  MoBride  v.  B,  Co., 
21  Pac.  Bep.,  687;  WUaon  v.  Quarry  Co.,  42  N.  W.  Bep., 
360;  Central  B.  Co.  v.  Kitchen,  9  S.  E.  Bep.,  827;  MoCoe- 
ker  V.  B.  Co.,  84  N.  Y.,  77."  If  railroad  employes  disre- 
gard regulations  in  running  trains  and  other  employes  are 
injured  thereby,  the  negligence  is  that  of  fellow  servants. 
{Boae  V.  B.  Co.,  58  N.  Y.,  221.)  The  master  need  not  per- 
sonally oversee  the  work,  and  negligence  by  other  servants 
is  a  risk  of  the  employment.  {Slater  v.Jewett,  85  N.  Y.,  61; 
Gardner  v.  B.  Co.,  58  Mich.,  584.)  The  rank  of  the  serv- 
ants is  of  little  consequence.  (Cooley,  Torts,  544* ;  HcU- 
Khan  v.  B.  Co.,  71  Mo.,  113;  Smith  v.  Potter,  46  Mich., 
258.)  The  foreman  in  this  case  was  one  of  the  workmen. 
(B.  &  Jf.  B.  Co.  V.  OrockeU,  19  Neb.,  146.)  The  case  was 
thrown  to  the  jury  with  no  definite  rule  to  guide  them. 
{B.  &  0.  B.  Co.  V.  Carr,  17  Atl.  Bep.,  1063.) 

Frank  Martin,  for  defendant  in  error : 
The  company  is  liable  for  the  foreman's  n^ligence.  (12. 
Co.  V.  Salmon,  14  Kas.,  512;  H.,  etc.,  B.  Co.  v.  Fox,  31 
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Id.,  586;  R.  Co.  v.  Lewis,  33  O.  S.,  196;  jB.  Co.  v.  La- 
ralleij,  36  Id.,  221,  C,  e/c,  R.  Co.  v.  Lunddrom,  16  Neb., 
262.)  Sullivan  was  inexperieDced  and  it  was  nogligenoe  for 
the  company  to  place  him,  without  warning,  in  a  dangerous 
situation.  (Parkhurst  v.  Johnson,  50  Mich.,  70;  Coombs  v. 
Cordage  Co.,  102  Mass.,  572  L.,  etc.,  R.  Co.  v.  Collins^ 
2  Duv.  [Ky.],  114.)  The  question  of  whether  or  not  a  serv- 
ant is  subordinate,  is  one  of  fact  for  the  jury.  (i2.  Co.  v. 
Lewis,  supra.)  In  many  of  the  cases  cited  by  counsel  for 
plaintiff  in  error  great  stress  is  laid  on  the  fact  that  the  in- 
jured party  was  experienced  and  must  have  known  of  the 
dangers. 

Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error  in  the 
district  court  of  Richardson  county  to  recover  damages  for 
the  death  of  James  Sullivan,  who  was  killed  by  the  cars 
of  the  plaintiff  in  error  through  the  alleged  negligence  of 
the  railway  company. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  below  (defendant  in  error)  for  the  sum 
of  $1,500,  upon  which  judgment  was  rendered.  It  appears 
from  the  testimony  that  early  in  March,  1888,  one  James 
Sullivan  entered  into  the  employment  of  the  plaintiff  in 
error  as  car  repairer  at  Falls  City*  It  also  appears  that 
Sullivan  was  inexperienced  in  that  business,  and  that  he 
was  placed  by  the  master  workman  under  the  care  of  one 
McCarty  to  learn  his  duties,  as  McCarty  had  given  the 
company  notice  that  he  intended  to  quit  on  April  1,  and 
Sullivan  was  to  take  his  place.  The  direct  examination 
of  McCarty  is  as  follows : 

Q.  Do  yon  remember  the  time  of  his  (Sullivan's)  death? 

A.  Yes,  sir. 

Q.  Do  you  know  the  cause  of  his  death? 

A«  Yes,  sir. 


I 


676       SUPREME  COURT  OF  NEBRASKA, 

a,  B.  &  Q,  R.  Co.  V.  SuUWan. 

Q.  Tell  the  jury. 

A.  Well,  he  was  killed  by  the  cars.  He  was  crushed 
between  two  cars. 

Q.  Whereabouts? 

A.  On  the  east  end  of  the  stock  track. 

Q.  How  many  railroad  tracks  are  there  at  the  place  you 
speak  of? 

A.  There  are  five  or  six,  I  don't  just  remember  which. 

Q.  Beginning  at  the  south  side  of  the  railroad  tracks^ 
which  one  was  it  he  was  injured  on? 

A.  The  second  one. 

Q.  The  second  one  from  the  south  V 

A.  Yes,  sir. 

Q.  Tell  the  jury  where  he  was  and  what  he  was  doing 
when  he  was  hurt. 

A.  He  was  working  between  two  cars.  The  cars  were 
apart  probably  three  feet  on  the  east  end  of  the  stock  track 
and  the  train  came  in  on  the  passenger  track  and  pulled  up 
and  set  the  cars  in  from  the  west  end  on  the  stock  track. 
There  were  several  spaces  along  on  the  track  between  the 
cars,  I  don't  remember  just  how  many,  and  they  struck 
them  at  that  end  and  run  the  cars  down,  and  he  was  at 
work  in  between  the  cars  and  it  caught  him  right  in  across 
here  somewhere.     (Witness  indicates.) 

Q.  Were  you  along  in  there  between  the  cars  when  he 
was  hurt? 

A.  No,  sir;  I  was  standing  up. 

Q.  How  far  apart  were  the  cars — the  one  he  was  work- 
ing at  and  the  one  next  him? 

A.  About  three  feet. 

Q.  What  was  his  business? 

A.  Car  repairer. 

Q.  How  long  had  he  been  engaged  at  thati 

A.  Ten,  twelve,  or  fourteen  days ;  I  don't  know  just 
how  long? 

Q.  What  was  he  required  to  do?- 
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A.  He  was  required  to  do  anything  there  was  to  do. 

Q.  Was  he  the  judge  of  what  was  to  be  done^  or  what 
was  his  situation  ? 

A.  No,  sir;  he  was  under  my  orders  as  long  as  I  was 
there ;  I  intended  to  quit  the  first  of  the  month  and  the 
foreman  told  me  to  learn  him  all  I  could  so  he  could  take 
my  place. 

Q.  Had  he  any  experience  on  railroads  before  that? 

A.  Not  to  my  knowledge. 

Q.  When  he  was  fixing  that  car  where  he  was  hurt,  who 
had  told  him  what  to  do ;  who  had  put  him  there? 

A.  I  had  told  him. 

Q.  Now,  what  was  the  condition  of  the  cars  on  that 
track  west  of  where  you  were  at  work,  so  far  as  having 
brakes  set? 

A.  I  think  the  first  car  west  of  us — there  were  five  or 
six  west  of  us  and  then  a  space  of  five  or  six  feet;  and  I 
think  the  cars  didn't  have  any  of  the  brakes  set,  and  I 
know  the  first  car  on  the  east  end  didn't  have  the  brakes 
set,  because  I  set  the  brakes  myself. 

Q.  When  you  and  he  went  to  work  there  was  there  any 
connection  between  the  track  you  were  working  on  and 
any  other  track  so  a  car  could  get  in? 

A.  No,  sir;  because  the  old  main  line  was  blocked. 
There  was  a  train  standing  on  it,  as  there  wasn't  room  in 
the  yard  to  put  it  on  the  side  track. 

Q.  What  do  you  know  about  the  cars  being  set  in  on 
that  track  that  caused  the  other  cars  to  move? 

A.  They  struck  them  at  the  west  end  with  the  engine. 

Q.  How  did  they  set  them  in? 

A.  The  train  came  from  Atchison,  from  the  east,  and 
pulled  up  over  the  Pacific  track  and  backed  the  train  right 
in. 

Q.  Did  they  have  to  open  any  tracks? 

A.  Yes ;  they  had  to  open  one  switch. 

Q.  How  far  was  it  from  where  you  were  at  work  ? 


678      SUPREME  COURT  OF  NEBRASKA, 

C,  B.  &  Q.  R.  Go.  ▼.  SalllTEXL' 

A.  A  half  mile  I  guess. 

Q.  What  do  you  know  about  them  setting  the  cars  in 
on  that  track? 

A.  I  don't  know;  only  they  struck  the  cars  at  that  end 
and  the  cars,  not  having  the  brakes  set,  run  d<^n  the  track 
and  struck  the  cars  next  us,  and  they  didn't  have  the  brakes 
on. 

Q.  Do  you  know  whether  there  was  anyone  on  the  cars 
that  were  set  in  at  that  time  to  set  the  brakes  or  stop  the 
cars? 

A.  No,  sir;  I  think  not.  When  I  got  him  out,  and 
laid  him  down  by  the  cars,  I  ran  up  along  the  track  and  I 
met  a  brakeman,  but  he  was  on  the  ground. 

Q.  Which  brakeman  was  it? 

A.  I  don't  know  which  one. 

Q.  Where  did  he  come  from  ? 

A.  He  was  on  that  train. 

Q.  A  brakeman  on  the  train  that  set  the  cars  in  on  the 
track? 

A.  Yes,  sir;  and  he  afterwards  said  he  never  would  set 
cars  in  again  without  setting  brakes. 

Q.  How  long  was  it,  after  he  was  injured,  till  he  died? 

A.  He  got  hurt  somewhere  between  one  and  two  o'clock 
and  he  died  the  next  morning  between  eight  and  nine,  I 
believe. 

Q.  Do  you  know  about  his  condition  before  that; 
whether  he  was  a  reasonably  stout,  hearty,  young  man? 

A.  He  was,  as  far  as  I  know,  and  I  knew  him  for  sev- 
eral years. 

Q.  Had  you  been  there  with  him  all  that  night? 

A.  Yes,  sir. 

Q.  What  had  he  to  do  when  you  were  there  in  r^rd  to 
any  of  the  work,  or  anything  to  be  done. 

A.  He  was  to  help  do  all  the  work  there  was  to  be  done. 

Q.  Under  whose  directions  ? 

A.  The  foreman's. 
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Q.  Who  was  the  foreman? 

A.  Culper  was. 

Q.  Was  he  there  at  night? 

A.  No;  he  was  under  my  charge  at  night  Mr.  Culper 
told  him  to  do  whatever  I  would  tell  him,  because  I  was 
to  quit  at  the  end  of  the  month  and  he  was  to  take  my 
place. 

In  the  case  of  the  G,  M.  &  St  P.  R.  Co.  v.  Rosa,  5  Sup, 
Ck)urt  Reporter,  190,  the  question  as  to  a  vice-principal  of 
a  railway  company  was  involved,  and  in  a  carefully  pre- 
pared and  elaborate  opinion  it  was  held  in  effect  that  one 
who  is  clothed  by  the  corporation  with  the  control  and 
management  of  a  distinct  department,  in  which  his  duty 
is  that  of  direction  and  superintendence,  is  a  vice-prin- 
cipal. Justice  Field,  in  his  opinion  in  that  case,  said: 
"There  is,  in  our  judgment,  a  clear  distinction  to  be  made 
in  their  relation  to  their  common  principal,  between  servants 
of  a  corporation  exercising  no  supervision  over  others  en- 
gaged with  them  in  the  same  employment  and  agents  of 
the  corporation,  clothed  with  the  control  and  management 
of  a  distinct  department,  in  which  their  duty  is  entirely 
that  of  direction  and  superintendence.  A  conductor,  hav- 
ing the  entire  control  and  management  of  a  railway  train, 
occupies  a  very  different  position  from  the  brakeman,  the 
porters,  and  other  subordinates  employed.  He  is  in  fact 
and  should  be  treated  as  the  personal  representative  of  the 
corporation,  for  whose  negligence  it  is  responsible  to  sub- 
ordinate servants.  This  view  of  his  relation  to  the  cor- 
poration seems  to  us  a  reasonable  and  just  one,  and  it  will 
insure  more  care  in  the  selection  of  such  agents,  and  thus ' 
give  greater  security  to  the  servants  engaged  under  him  in 
an  employment  requiring  the  utmost  vigilance  on  their 
part,  and  prompt  and  unhesitating  obedience  to  his  orders. 
The  rule  which  applies  to  such  agents  of  one  railway  cor- 
poration must  apply  to  all,  and  many  corporations  operate 
every  day  several  trains  over  hundreds  of  miles  at  great 
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distanocs  apart,  each  being  under  the  control  and  direction 
of  a  conductor  specially  appointed  for  its  management. 
We  know  from  the  manner  in  which  railways  are  oper- 
ated that,  subject  to  the  general  rules  and  orders  of  the 
directors  of  the  companies,  the  conductor  has  entire  control 
and  management  of  the  train  to  which  he  is  assigned.  He 
directs  when  it  shall  start,  at  what  speed  it  shall  run,  at 
what  stations  it  shall  stop,  and  for  what  length  of  time, 
and  everything  essential  to  its  successful  movements,  and 
all  persons  employed  on  it  are  subject  to  his  orders.  In 
no  proper  sense  of  the  term  is  he  a  fellow  servant  with  the 
fireman,  the  brakeraen,  the  porters,  and  the  engineer.  The 
latter  are  fellow  servants  in  the  running  of  the  train  under 
his  direction,  who,  as  to  them  and  the  train,  stands  in  the 
place  of  and  represents  the  corporation. 

"As  observed  by  Mr.  Wharton,  in  his  valuable  treatise 
on  the  law  of  Negligence :  ^It  has  sometimes  been  said  that 
a  corporation  is  obliged  to  act  always  by  servants,  and 
that  it  is  unjust  to  impute  to  it  personal  negligence  in  cases 
where  it  is  indpossible  for  it  to  be  negligent  personally. 
But  if  this  be  true,  it  would  relieve  corporations  from  all 
liability  to  servants.  The  true  view  is,  that,  as  corpora- 
tions can  act  only  through  superintending  officers,  the 
negligences  of  those  officers,  with  respect  to  other  servants, 
are  the  n^ligences  of  the  corporation*- (sec.  232a)." 

The  above  case  is  reported  in  17  Am.  &  Eng.  R.  R.  Cases, 
601,  and  in  a  note  it  is  said  :  "  JIo  rule  has  yet  been  laid 
down  which  can  be  applied  with  entirely  satisfactory  result. 
Whether  or  not  a  foreman  or  superintendent  has  the  power 
to  employ  and  discharge  those  acting  under  him,  has  been 
in  some  cases  proposed  as  the  crucial  test  of  whether  he  is 
a  vice-principal  or  not.  {Chapman  v.  Erie  R,  Co.,  55  N. 
Y.,  579 ;  Kansas  Pacific  B.  Oo.  v.  Little,  19  Kas.,  267; 
Stoddart  v.  St.  Louis,  ete.j  22.  Co.,  65  M  ,514;  Hofnagle  v, 
N.  F.,  etc.,  R.  Co.,  55  N.  Y.,  608  ;  Cook  v.  Hannibal  &  St.  Joe 
R.  Co.,  63  Mo.,  397;   Huntingdon  &  Broad  Top  R.  Oo. 
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V.  Decker,  82  Pa.  St.,  119;  S.  C,  84  Pa.  St.,  419;  Cum- 
berland &  P.  B.  Co.  V.  State,  44  Md.,  283;  Kansas  P.  R. 
Co.  V.  Salmon,  11  Kas.,  83;  Chicago  &  Alton  R.  Co,  v. 
May,  15  Am.  &  Eng.  R.  R.  Cases,  320.) 

"  But  this  test  is  unsatisfactory.  It  is,  we  believe,  true 
that  in  every  case  where  the  power  to  employ  and  discharge 
exists,  the  relation  established  has  been  held  to  be  not  that 
of  a  fellow  servant,  but  of  vice-principal.  The  correlative 
of  this  proposition  does  not,  however,  obtain.  There  are 
many  cases  where  the  right  to  employ  and  discharge  is 
absent,  in  which,  notwithstanding,  the  relation  of  vice- 
principal  has  been  held  to  be  established  and  liability  has 
been  imposed  upon  the  company  accordingly. 

'^  (2)  It  is  in  some  cases  held  that  servants  who  are  en* 
gaged  entirely  in  different  branches  of  railroad  employment 
are  not  to  be  regarded  as  fellow  servants  within  the  meaning 
of  the  law.  Accordingly  some  authorities  are  to  the  effect 
that  a  company  is  liable  for  injuries  to  train  hands  occa- 
sioned by  the  n^ligence  of  a  repairman  upon  the  track  and 
mce  versa.  *  *  (NaahvUle  &  D.  R.  Co.  v.  Johea,  9  Heisk., 
27;  Ryan  v.  Chicago  &  N.  W.  R.  Co.,  60  111.,  171 ;  PiUa- 
burg.  Ft.  W.  &  a  R.  Co.  v.  P&wers,  74  111.,  341;  Toledo, 
W.  &  M'.  R.  Co.  V.  a  Connor,  77  111.,  391;  Dich  v.  In- 
dianapolis, etc.,  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cases,  101.)" 

The  cases  relating  to  the  subjects  of  vice-principal  and 
fellow  servants  are  involved  in  great  conflict  and  confusion 
and  it  is  impossible  to  harmonize  them.  Some  of  these 
cases  seem  to  make  distinctions  without  an  essential  differ- 
ence in  the  facts.  The  subject  is  very  fully  discussed  in 
the  7  Am.  &  Eng.  Encyclopsedia  of  Law,  838-844 — and 
the  general  rule  to  be  deduced  from  the  later  decisions  is 
that  it  is  not  the  rank  of  the  employe  but  the  nature  of 
the  duty  with  which  he  is  clothed  that  is  decisive,  and  in 
our  view  the  classification  made  by  the  supreme  court  of 
the  United  States  is  correct  and  in  consonance  with  our 
own  decisions. 
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The  above  ijestiraony  of  McCarty,  therefore,  if  true — 
and  that  is  a  question  for  the  jury — was  sufficient  to  con- 
stitute him  a  vice-principal  as  to  Sullivan  under  the  rule 
stated  by  this  court  in  G,  St.  P.,  M.  &  0,  R.  R.  Co.  v.  Lund^ 
drom,  16  Neb.,  254 ;  8.  C.  &  P.  R.  R.  Oo.  v.  SmUh,  22 
Id.,  780 ;  B.&M.  R.  R.  Co.  v.  CrocJceti,  19  Id.,  145. 

The  court,  however,  at  the  request  of  the  attorney  for  the 
defendant  in  error,  gave  the  following  instruction :  "  The 
jury  are  instructed  that  if  they  believe  from  the  evidence  that 
the  deceased,  James  Sullivan,  came  to  his  death  through  the 
wrongful  act,  default,  or  negligence  of  defendant  or  its  serv- 
ants or  employes,  and  not  through  his  own  wrongful  act 
or  negligence,  then  they  will  find  for  plaintiff  and  assess 
her  damages  at  such  sum  as  they  believe  from  the  evidence 
she  should  recover,  not  exceeding  the  sum  claimed  in  her 
petition." 

This  was  duly  excepted  to  and  is  now  assigned  for  error. 
It  will  be  observed  that  the  instruction  is  entirely  too 
broad  and  general  in  its  terms  and  fails  to  distinguish  the 
acts  of  a  vice-principal  from  those  of  a  fellow  servant,  and 
was  well  calculated  to  mislead  the  jury  and  fails  to  state 
the  law  correctly.  The  other  questions  in  the  case  are 
questions  of  fact  upon  which,  to  some  extent,  there  is  a  con- 
flict of  testimony,  and  as  there  must  be  a  new  trial,  they 
will  not  be  discussed. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
Cobb,  J.,  concurs. 

Reese,  Ch.  J.,  dissenting. 

I  do  not  agree  to  the  conclusion  reached  by  my  associates, 
that  the  giving  of  the  instruction  quoted  in  the  opinion  of 
the  majority  was  necessarily  prejudicial  error;  and  will 
briefly  state  my  reasons  for  such  dissent. 
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I  think  it  is  true  that  the  instruction,  if  taken  alone  and 
without  qualification,  would  be  insufficient  as  not  fully  stat- 
ing the  rule  of  negligence  as  applicable  to  cases  of  this 
kind.  It  must  be  conceded  that  the  negligence  of  the  **  serv- 
ants and  employes^'  of  the  defendant  would  be  its  own 
negligence,  for  it  acts  only  through  its  servants  and  em- 
ployes. It  can  act  in  no  other  way.  In  addition  to  the 
instruction  above  referred  to,  the  court,  upon  the  request  of 
defendant  in  error,  gave  instruction  number  four,  and 
instruction  number  two  given  upon  its  own  motion,  both 
of  which  we  here  copy : 

"4.  You  are  instructed  that  the  negligence  of  the  de- 
fendant that  would  make  it  liable  must  be  the  negligence 
of  the  company  itself  or  some  superior  agent  who  stood 
in  place  of  the  company  as  between  it  and  the  deceased 
Sullivan ;  and  if  you  find  that  a  car  repairer,  as  a  fellow 
laborer,  worked  with  Sullivan,  who  had  more  experience 
and  on  that  account  was  showing  Sullivan  how  to  do  the 
work,  was  negligent  and  this  negligence  caused  or  contrib- 
uted to  the  injury,  the  defendant  would  not  be  liable. 

^^  2.  The  law  of  negligence  as  applied  to  this  case  is  given 
in  the  instruction  given  at  the  request  of  the  parties,  to 
such  an  extent  that  but  little  need  be  added.  The  defend- 
ant railroad  company  is  liable  for  the  negligence  of  its 
servants  superior  in  employment  to  the  deceased  at  the 
time  of  his  death,. if  the  negligence  of  such  superior  servant 
caused  the  injury  complained  of  and  there  was  no  contribu- 
tory negligence  on  the  part  of  deceased ;  but  the  defendant 
would  not  be  liable  for  negligence  of  a  fellow  servant  of 
deceased.  A  fellow  servant,  within  the  meaning  of  this 
proposition,  means  an  associate  employe  with  the  deceased, 
in  the  same  line  of  employment  with  the  deceased,  and 
without  autliority  over  the  deceased  more  than  the  deceased 
had  over  such  fellow  servant  in  the  work  in  which  deceased 
was  engaged  at  the  time  of  the  injury.  The  authority  of 
a  fellow  servant  to  instruct  another  fellow  servant  less  ex- 
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perienced  as  to  the  duties  and  dangers  of  the  employment 
of  itself  does  not  prevent  their  being  fellow  servants 
within  the  meaning  of  the  rule  of  law  above  mentioned/' 

It  is  a  well  established  rule  of  law,  and  one  which  has 
been  repeatedly  recognized  in  this  state,  that  the  whole  of 
the  instructions  given  to  a  trial  jury  must  be  considered  to- 
gether, and  if  none  of  them  mistake  the  law  as  applicable 
to  the  case  on  trial  and  they  are  susceptible  of  being  har- 
monized, when  so  considered,  they  could  not  mislead  the 
jury  and  a  new  trial  will  not  be  granted.  Stated  diflFerently, 
if  an  instruction  only  partially  states  the  rule  to  be  applied, 
it  will  not  be  held  to  constitute  reversible  error  if  the  rule 
is  fully  and  correctly  stated  in  another  portion  of  the  charge, 
and  the  whole  instruction,  when  thus  considered  together, 
presents  a  correct  and  consistent  statement  of  the  law. 
{Parish  v.  The  State,  14  Neb.,  67;  8.  C.  &  P.  R.  B.  Oo. 
V.  Firdayaon,  16  Id.,  584;  Oray  v.  Fatmer,  19  Id.,  71.) 

Applying  this  well  recognized  rule  to  this  case,  I  can  see 
no  difficulty  growing  out  of  the  instructions.  The  first  one 
instructed  the  jury  that  if  they  found  that  the  injury  was 
caused  by  n^ligence  of  defendant,  its  servants  or  employes, 
and  not  by  that  of  the  deceased,  the  plaintiffs  in  the  action 
should  recover,  and  by  the  others  they  were  informed  what 
servants  and  employes  were  referred  to  and  that  all  others 
should  be  excluded.     I  think  this  could  work  no  prejudice. 
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Instructions.  Where  the  court  in  instractlog  the  jury  as  to  the 
iasaes  in  the  case  stated  them  much  more  broadly  than  was 
warranted  by  the  bond  which  was  the  foundation  of  the  action, 
hddy  that  the  error  was  prejndicial  and  cause  for  a  new  trial. 

Rehearing  of  case  reported  in  25  Neb.,  382. 

Marquett,  Deweese  &  Hall,  and  8.  H.  Steele,  for  plaintiflT 
in  error: 

As  to  the  first  instruction,  the  error  is  not  cured  by  a 
subsequent  instruction  committing  the  question  to  the  jury 
(McPherson  v.  Wiswell,  19  Neb.,  117);  and  the  court  made 
no  statement  to  the  jury  of  the  issues  as  raised  by  the  plead- 
ings, which  was  error.  (Potter  v.  R.  Co.,  46  la.,  399; 
Dassler  v.  Wisley,  32  Mo.,  498 ;  McKinney  -t?.  Hartman,  4 
la.,  153;  Sandwich  Mfg  Co.  v.  Shiley,  15  Neb.,  111.) 

0.  P.  Mason,  Boberi  Ryan,  and  t\  W,  Lewis,  for  de- 
fendant in  error. 

Maxwell,  J. 

This  action  was  brought  before  this  court  at  the  Janu- 
ary, 1889,  term  thereof  and  an  opinion  filed  which  is  re- 
ported in  25  Neb.,  382.  A  rehearing  was  afterwards 
granted  and  the  cause  again  submitted. 

Particular  objections  are  urged  to  the  first  instruction, 
which  is  as  follows :  "  This  action  is  brought  by  the  plaint- 
iff against  the  defendants  upon  a  written  contract  entered 
into  between  the  defendants  and  one  Henry  E.  Lewis,  by 
the  terms  of  which  defendants,  in  substance,  agreed  to  pay 
to  said  Lewis,  or  his  assigns,  the  amount  due  upon  the  sev- 
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eral  promissory  notes  introduced  in  evidence  upon  this 
trial^  within  thirty  days  after  their  maturity,  in  the  event 
the  same  were  not  paid  by  the  makers  thereof." 

In  the  former  opinion  it  is  said  :  "  We  see  no  error  in 
this  instruction."  A  more  careful  scrutiny  of  the  bond 
which  is  the  foundation  of  the  action  however  convinces 
us  that  in  this  we  erred.  The  condition  of  the  bond  is 
that  "the  said  W.  H.  Westover  and  J.  Robert  Williams 
are  about  to  sdl  to  the  said  Henry  E.  Lewis,  within  the 
next  two  years,  promissory  notes  secured  by  chattel  or  real 
estate  mortgages,  and  to  indorse  such  notes  to  the  said 
.Lewis,  and  have  entered  into  an  agreement  as  parties  of 
the  first  part,  with  said  Lewis  as  party  of  the  second  part, 
for  good  and  sufficient  consideration  therein  expressed,  to 
guarantee  to  the  said  Lewis  and  his  assigns  payment  within 
thirty  days  after  maturity  of  each  and  every  one  of  the 
said  promissory  notes  so  sold  to  said  Lewis  by  them,  and 
indorsed  as  aforesaid,  with  accrued  interest,  and  to  collect 
the  said  notes  without  expense  or  charge  therefor  to  the 
said  Lewis,  or  the  assignees  thereof." 

It  will  be  observed  that  the  bond  is  to  guarantee  notes 
which  Westover  and  Williams  should  sell  to  Lewis.  This 
element  is  entirely  left  out  of  the  instruction  above  given 
and  it  must  have  been  prejudicial,  as  the  right  to  recover  is 
much  more  broadly  stated  than  in  the  bond. 

One  of  the  defenses  in  the  case  is  usury  and  one  of  the 
questions  for  determination  is  whether  or  not  the  allied 
sale  of  the  notes  was  not  a  device  to  evade  the  usury  laws. 
This  error  could  not  be  cured  by  another  instruction  on 
behalf  of  the  plaintiffs  in  error. 

The  judgment  of  the  district  court  is  reversed  and  the 
case  remanded  for  further  proceedings. 

Reversed  and  bemakded. 

The  other  Judges  concur. 
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Samuel  W.  Johnson  v.  State  op  Nebraska. 
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1.  Bape:  Evidskcs:  Sufficiency.    To  Justify  or  snstAin  a  ver- 

dict of  guilty  the  proof  must  reach  snch  degree  of  certainty  aa 
tb  exclude  reasonable  doubt.  It  is  not  sufficient  to  show  that 
the  accused  may  be  guilty,  but  it  must  clearly  appear  that  he 
la  guilty  of  the  specific  offense  charged. 

2.  Proof  held  insufficient  to  sustain  the  rerdict. 

3.  Instrnotion  set  out  in  the  opinion,  held  to  be  erroneous. 

Erbob  to  the  district  court  for  fiurt  county.  Tried 
below  before  Wakeley,  J. 

George  B.  LakCy  and  H.  Wade  OiUiSf  for  plaintiff  in 
error : 

The  evidence  is  insufficient  to  sustain  the  verdict,  espe- 
cially as  to  intent  to  commit  rape.  {Thompson  v.  State,  43 
Tex.^  683.)  An  assault  with  intent  to  persuade  a  woman  to 
submit  to  intercourse  is  not  an  assault  with  intent  to  com- 
mit rape.  {Pleasant  v.  StaU,  8  Eng.  [Ark.],  372 ;  Charles  v. 
State,  6  Id.,  390;  Th<mas  v.  State,  16  Tex.  App.,  539; 
Peterson  V.  State,  14  Id.,  162;  Saddler  v.  State,  12  Id.,  194; 
Krumv.  StaU,  19  Neb.,  732.)  The  testimony  of  those  who 
had  known  plaintiff  in  error  for  many  years,  that  they  had 
never  heard  his  reputation  questioned,  is  the  best  evidence 
of  good  character.  {Fiske  v.  State,  9  Neb.,  66.) 

William  Leese,  Attorney  General,  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  in  error  was  convicted  in  the  district  court 
of  Burt  county  of  an  assault  with  intent  to  commit  a  rape 
on  his  daughter,  Constance  Johnson,  and  sentenced  to  im- 
prisonment in  the  penitentiary.     The  offense  is  allied  to 
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have  been  committed  on  the  24th  of  December,  1887,  up- 
stairs at  the  house  of  the  accused  near  Oakland,  in  Burt 
county,  between  five  and  six  o'clock  P.  M.  of  that  day. 
The  complaining  witness  made  no  mention  of  the  allied 
assault  to  any  person  for  several  months  after  it  was  said 
to  have  occurred.  There  were  no  marks  upon  her  person 
nor  any  evidence  that  an  assault  had  been  made,  except  her 
'  naked,  unsupported  statement  made  many  months  after  the 
time  above  set  forth.  She  claims  to  have  called  her  sister 
Annie  from  the  kitchen,  a  child  nine  years  of  age,  to  the 
door  of  her  room  and  when  she  reached  that  point  to  have 
requested  her  to  return  to  the  kitchen.  This  witness, 
Annie,  had  evidently  been  instructed  by  some  one  in  r^ard 
to  her  testimony,  as  she  testifies  with  particularity  to 
certain  dates  that  a  child  of  tender  years  would  not  notice 
or  remember  unless  instructed  thereon.  If  the  testimony 
of  the  prosecuting  witness  is  true,  her  mother  was  in  the 
room  below,  and  a  stove  pipe  extended  from  a  stove  in  her 
mother's  room  through  the  floor  of  the  room  upstairs  in 
which  she  alleges  she  and  her  father  were,  but  she  made  no 
outcry.  She  also  testifies  that  during  the  evening  of  that 
day  she  played  on  the  organ  and  sang  for  the  entertain- 
ment of  company  till  about  11  o'clock  P.  M. 

The  plaintiff  in  error  testified  in  his  own  behalf  and  de- 
nies that  he  was  upstairs  at  the  time  stated  or  that  his 
daughter  was  there,  or  that  he  there,  or  at  any  other  time 
or  place,  attempted  to  commit  the  offense  charged.  Being 
the  evening  before  Christmas,  a  number  of  persons  were  at 
the  house  of  the  accused,  who  testify  that  he  returned  home 
about  5  P.  M.  of  the  day  named,  and  that  both  he  and 
his  daughter  were  in  the  kitchen  and  were  not  upstairs  at 
the  time  alleged.  In  addition  to  this  a  large  number  of 
neighbors  and  acquaintances  of  the  plaintiff  in  error,  who- 
have  known  him  intimately  for  years,  testified  that  his 
character  for  virtue  and  morality  was  good.  Upon  such 
testimony  as  this  it  is  difficult  to  see  upon  what  ground  the 
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jury  could  find  a  verdict  of  guilty.  It  is  evident  that  they 
were  misled  or  allowed  their  prejudices  to  influence  their 
action.  The  evidence  required  to  authorize  and  sustain  a 
conviction  is  not  that  the  accused  may  be  guilty,  but  it 
must  reach  such  degree  of  certainty  as  to  exclude  reasona- 
ble doubt. 

This  rule  neither  courts  nor  juries  have  a  right  to  disre^ 
gard.  Every  person  is  presumed  to  be  innocent  until 
proved  to  be  guilty,  and  the  degree  of  proof  of  guilt  must 
be  such  as  to  render  it  morally  certain  that  the  accused 
committed  the  oflense  charged.  In  other  words,  to  justify 
the  laying  of  the  heavy  hand  of  the  law  upon  a  person  and 
brand  him  as  a  felon,  and  bring  disgrace  upon  him  and  his 
kindred,  the  proof  must  be  of  such  a  character  as  clearly 
to  establish  his  guilt;  and  if  it  falls  below  that  it  is  not 
sufficient.  In  the  case  at  bar,  if  we  give  the  testimony  of 
the  prosecutrix  its  full  force  and  effect,  there  is  a  failure  of 
proof  of  the  degree  of  force  necessary  to  constitute  the 
offense ;  neither  is  there  proof  of  such  an  attempt  as  is  con- 
templated by  the  statute. 

In  Hicks  r.  Com,^  29  Central  Law  Journal,  305,  the 
supreme  court  of  Virginia,  in  considering  an  indictment 
charging  the  defendant  with  attempting  to  poison  with  in- 
tent to  kill  one  A.  by  buying  the  poison  and  delivering  it 
to  one  L.  and  soliciting  her  to  administer  it  in  coffee  to  A., 
says :  ^'An  attempt  to  commit  a  crime  is  compounded  of 
two  elements:  (1)  The  attempt  to  commit  it;  and  (2)  a  di- 
rect, ineffectual  act  done  toward  its  commission  (Code, 
sec.  3888;  2  Bish.,  Crim.  Proc.,  sec.  71);  or,  as  Wharton 
defines  it,  ^An  attempt  is  an  intended,  apparent,  unfinished 
crime.^  Therefore  the  act  must  reach  far  enough  toward 
the  accomplishment  of  the  desired  result  to  amount  to  the 
commencement  of  the  consummation.  It  must  not  be 
merely  preparatory.  In  other  words,  while  it  need  not  be 
the  last  proximate  act  to- the  consummation  of  the  offense  at- 
tempted to  be  perpetrated,  it  must  approach  sufficiently 
44 
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near  to  it  to  stand  either  as  the  first  or  some  subsequent 
step  in  a  direct  movement  toward  the  commission  of  the 
offense  after  the  preparations  are  made.  (JJhPs  Case^  6 
Gratt.,  706;  McDade  v.  People,  29  Mich.,  60;  Bouv.  Law 
Diet.,  'Attempt.^ '' 

Thus  it  has  been  often  held,  under  statutes  similar  to 
our  own,  that  the  purchase  of  a  gun,  with  intent  to  com- 
mit murder,  or  the  purchase  of  poison  with  the  same  in- 
tent, does  not  constitute  an  indictable  offense,  because  the 
act  done  in  either  case  is  considered  as  only  in  the  na- 
ture of  a  preliminary  preparation,  and  as  not  advancing 
the  conduct  of  the  accused  beyond  the  sphere  of  mere 
intent.  ''To  make  the  act  an  indictable  offense,'^  says 
Wharton,  ''it  must  be  a  cause,  as  distinguished  from  a 
condition ;  and  it  must  go  so  far  that  it  would  result  in  the 
crime,  unless  frustrated  by  extraneous  circumstances.^'  (1 
Whart.,  Crim.  Law,  sec.  181.)  This  is  well  illustrated  by 
the  case  of  People  v.  Murray,  14  CaL,  159.  In  that  case 
the  defendant  was  indicted  for  an  attempt  to  contract  an 
incestuous  marriage  with  his  niece.  It  was  shown  that  af- 
ter declaring  his  intention  to  marry  her  he  actually  eloped 
with  her,  and  sent  for  a  magistrate  to  perform  the  cere- 
mony, and  at  the  trial  he  was  convicted.  But  on  appeal 
the  judgment  was  reversed,  the  appellate  court  holding 
that  these  were  mere  preparations,  and  did  not  constitute 
an  attempt  within  the  meaning  of  the  statute.  In  deliv- 
ering the  unanimous  opinion  of  the  court.  Field,  C.  J.^ 
said :  "  It  [the  evidence]  shows  very  clearly  the  intention 
of  the  defendant;  but  something  more  than  mere  inten- 
tion is  necessary  to  constitute  the  offense  charged.  Be- 
tween preparation  for  the  attempt  and  the  attempt  itself 
there  is  a  wide  difference.  The  preparation  consists  in  de- 
vising or  arranging  the  means  or  measures  necessary  for 
the  commission  of  the  offense ;  the  attempt  is  the  direct 
movement  towards  the  commission  after  the  preparations 
are  made.     To  illustrate :  A  party  may  purchase  and  load 
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a  gun,  with  the  declared  intention  to  shoot  his  neighbor  ; 
but  until  some  movement  is  made  to  use  the  weapon  upon 
the  person  of  his  intended  victim  there  is  only  preparation 
and  not  an  attempt.  For  the  preparation  he  may  be  held 
to  keep  the  peace,  but  he  is  not  chargeable  with  any  intent 
to  kill.  So,  in  the  present  case,  the  declarations  and  elope- 
ment and  request  for  a  magistrate  were  preparatory  to  the 
marriage,  but  until  the  officer  was  engaged,  and  the  parties 
stood  before  him,  ready  to  take  the  vows  appropriate  to  the 
contract  of  marriage,  it  cannot  be  said  in  strictness  [i.  e., 
in  a  legal  sense]  that  the  attempt  was  made.  The  attempt 
contemplated  by  the  statute  must  be  manifested  by  acts 
which  would  end  in  the  consummation  of  the  particular 
offense,  but  for  the  intervention  of  circumstances  inde- 
))endent  of  the  will  of  the  party.^^ 

The  same  principle  was  recognized  by  the  supreme  court 
of  Pennsylvania  in  a  recent  case,  and  one  which  bears  a 
striking  resemblance  to  the  case  before  us.  There  the  de- 
fendant was  indicted  and  convicted  for  an  attempt  to  ad- 
minister poison,  under  a  statute  the  provisions  of  which 
are  substantially  the  same  as  those  of  our  own  statute.  It 
was  proved  at  the  trial  that  the  defendant,  in  a  conversa- 
tion with  the  witness  Neyer,  stated  his  grievance  against 
his  intended  victim.  Waring,  and  his  determination  to  be 
revenged,  and  then  solicited  Neyer  to  put  poison  in  War- 
ing's  spring,  so  that  he  and  his  family  would  be  poisoned, 
offering  him  a  reward  therefor.  He  also  gave  him  direc- 
tions how  to  administer  the  poison,  and  gave  him  the 
poison  to  be  administered.  But  the  witness  refused  to 
have  anything  to  do  with  it,  and  handed  it  back  to  the 
defendant,  and  testified  that  he  never  intended  to  adminis- 
ter it.  Upon  these  facts  the  supreme  court  held  that  all 
that  occurred  at  the  interview  with  the  witness,  and  the 
l^al  inferences  deducible  therefrom,  followed  by  no  other 
act,  were  not  sufficient  to  warrant  a  conviction  for  an  at- 
tempt to  commit  the  felony  charged;  that  the  act  proved 
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did  not  approximate  sufficiently  near  to  the  oommission  of 
murder  to  establish  an  attempt  to  commit  it,  within  the 
meaning  of  the  statute ;  and  the  judgment  was  accordingly 
reversed.  "Merely  soliciting  one  to  do  an  act,"  said  the 
court,  "  is  not  attempt  to  do  that  act.  *  *  *  In  a 
high  moral  sense,  it  may  be  true  that  solicitation  is  at- 
tempt ;  but  in  a  legal  sense  it  is  not.  {Stabler  v.  Com.,  95 
Pa.  St.,  321.)"  The  court  in  its  opinion  also  referred  to 
the  case  of  Beg.  v.  Williamay  1  Car.  &  K.,  589 ;  1  Denison, 
Cr.  Cas.,  39,  which  was  a  prosecution  under  the  third  sec- 
tion of  the  act  of  1  Vict.,  from  which  the  Pennsylvania 
statute  was  substantially  copied,  and  in  that  case  "  it  was 
held  that  the  delivery  of  poison  to  an  agent,  with  directions 
to  him  to  cause  it  to  be  administered  to  another,  was  in- 
sufficient to  establish  an  attempt  to  murder."  In  that  case 
the  agent  was  actually  given  money  for  his  services,  and 
immediately  proceeded  with  the  poison  to  the  house  of  the 
intended  victims,  but  upon  his  arrival  there  he  gave  up  the 
poison  to  them  and  told  them  all  about  it.  The  prisoners 
were  convicted,  but  at  the  ensuing  term  the  case  was 
considered  by  the  fifteen  judges,  who  held  the  conviction 
wrong. 

This  we  regard  as  a  correct  statement  of  the  law,  at  least 
so  far  as  a  distinction  is  drawn  between  intention  and  at- 
tempt. The  testimony  of  the  prosecutrix  therefore,  if  given 
its  full  effect,  fails  to  show  an  attempt  within  the  meaning 
of  the  statute  to  commit  the  offense  charged.  Besides  no 
sufficient  reason  is  given  by  the  prosecutrix  for  her  failure 
to  make  complaint  at  an  earlier  period.  Great  delay  in 
making  complaint  in  a  case  of  this  kind  is  a  strong  circum- 
stance tending  to  show  that  the  charge  is  a  fabrication, 
made  in  many  instances  as  a  means  to  accomplish  the  per- 
sonal objects  of  the  prosecutrix  or  other  person,  who  may 
possess  influence  over  her.  In  such  cases  the  court  should 
require  sufficient  testimony  in  corroboration  to  show  that  a 
crime  was  in  fact  committed.     The  offense  charged  when 
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in  fact  committ^  is  of  such  a  nature  as  to  be  well  calcu- 
lated to  shock  the  sensibilities  of  the  woman  attacked.  It 
would  seem  to  be  well  nigh  impossible  for  her  to  treat  it 
as  a  light  and  trifling  matter  which  made  so  little  impres- 
sion on  her  mind  that  immediately  thereafter  and  for  sev- 
eral hours  she  could  play  on  a  musical  instrument  and 
sing  to  those  assembled  at  her  father's  house.  She  evi- 
dently w&s  free  and  unrestrained^  yet  her  sensibilities  were 
so  little  afi^ected  that  for  months  she  disclosed  the  alleged 
charge  to  no  one. 

We  cannot  believe  this  to  be  true  when  an  offense  has 
actually  been  committed.  Ad  offense  of  this  character, 
when  clearly  established,  should  be  severely  punished,  but 
stale  charges  will  be  scrutinized  very  closely  and  the  com- 
mission of  the  alleged  crime  must  be  fully  established. 

There  evidently  is  a  secret  history  to  this  case  not  shown 
by  the  testimony,  and  there  is  not  a  very  friendly  feeling 
between  the  prosecutrix  and  her  father,  hence  the  unnat- 
ural charge. 

The  court  instructed  the  jury  as  follows:  "If  the  as- 
sault was  made,  and  with  the  intent  to  have  sexual  inter- 
course with  the  prosecutrix,  the  intent  may  have  been  to 
effect  the  purpose  by  prevailing  upon  her  to  submit,  if  this 
could  be  accomplished,  or  to  carry  out  the  purpose  if  nec- 
essary by  force  and  violence,  and  against  her  will,  and  it 
is  this  latter  mentioned  purpose  which  must  be  shown  be- 
yond a  reasonable  doubt  to  warrant  a  conviction.  But  if 
the  assault  and  such  intent  have  been  proven  to  your  sat- 
isfaction, beyond  a  reasonable  doubt,  it  is  your  duty  to  find 
the  prisoner  guilty,  however  uupleasaat  it  may  be."  In 
this  we  think  the  court  erred. 

The  blending  of  the  two  propositions  together,  one  of 
which  would  not  authorize  a  conviction,  and  referring  to 
suek  intent  in  the  manner  set  forth  must  have  mbled  the 
jury  and  is  erroneous. 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings.    * 

Reversed  and  remanded. 

The  other  Judges  concur. 


State  op  Nebraska,  ex  rel.  George  W.  Farmer, 
V.  Grand  Island  &  Wyoming  Central  Rail- 
road Company. 

[Filed  Ogtobeb  23,  1889.] 

BailroadB :  Eminent  Domain  :  Damages  :  Mandamus.  In  m 
petition  for  a  mandamus  to  compel  a  railway  company  to  deposit 
with  the  county  judge  the  amount  of  an  award  for  damages 
aaseesed  to  the  relator  hy  reason  of  the  location  and  operation  of 
the  defendant's  railway  across  his  premises  all  the  necessary 
facts  were  alleged  to  show  that  the  right  of  way  had  heen  law- 
Ailly  condemned  and  the  award  duly  made,  from  which  no  ap- 
peal had  heen  taken,  hut  that  the  amount  thereof  had  not  been 
deposited  with  the  county  judge  as  required  by  statute.  HM, 
That  an  action  by  mandamus  wiU  lie  to  enforce  the  dul^. 

Original  application  for  mandamn^s. 

Robert  Ryan,  for  relator : 

Mandamus  lies  to  compel  payment  of  damages  for  prop- 
erty taken  by  a  municipal  corporation.  {People  v,  Lowell^ 
9  Mich.,  144;  Higgins  v.  Chicago,  18  111.,  279;  Johnston 
V.  Supervisors,  19  Johns.  [N.  Y.],  275;  Treat  v.  Middle- 
ton,  8  Conn.,  243 ;  People  v.  Supervisors,  4  Barb.,  64 ; 
Harrinrgton  v.  Com'rs,  22  Pick.  [Mass.],  263;  State,  ex  rd. 
VanVliet,  v.  Wilson,  17  Wis.,  688;  Justices  v.  Jefferson,  1 
Cold.  [Tenn.],  419.)  The  distinction  between  a  public 
and  a  private  corporation  is  that  the  former  does  not  and 
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the  latter  does  need  a  franchise  from  the  state  to  carry  on 
its  business.  {Allegheny  Omnty  v.  Diamond  Market,  123 
Pa.  St.,  164;  Pittsburg's  Appeal,  Id.,  374.)  The  railway 
company  takes  by  the  same  right  as  a  municipal  corpora- 
tion, and  its  exercise  of  the  right  is  that  of  a  trust.  (State 
17.  R.  Co.,  17  Neb.,  659.)  Mandamus  is  the  proper  rem- 
edy in  this  case  and  it  is  not  necessary  that  no  other  action 
would  lie.  {State  v.  Steams,  11  Neb.,  107;  State  v.  R.  Co., 
22  Id.,  331 ;  Webster  Telephone  Case,  17  Id.,  126 ;  0.,  etc., 
R.  Co.  c.  People,  121  111.,  483 ;  G,  eto.,  R.  Co.  v.  People, 
66  Id.,  379. 

Marquett  &  Deweese,  for  respondent : 

Mandamus  does  not  lie  where  there  is  an  adequate  rem- 
edy at  law.  (High,  Ex.  Rem.,  sec.  283 ;  Reglna  v.  R.  Co,, 
6  A.  &  E.  [Q.  B.],  N.  S.,  70.)  Relator  has  three  distinct 
remedies  at  law  :  to  sue  for  the  amount  of  the  award  ;  to 
enjoin  the  operation  of  the  road  across  his  premises  until 
payment;  to  sue  in  trespass  for  the  unauthorized  entry. 
{0,,  etc.,  R.  Co.  V.  Menk,  4  Neb.,  21.)  The  cases  cited  in 
relator's  brief  apply  to  public  corporations;  where  the 
writ  of  execution  or  an  adequate  remedy  at  law  to  collect 
money  does  not  avail.  {State,  ex  rel.  Van  Vliet,  v.  Wilson 
17  Wis.,  694.) 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant to  compel  the  depositing  with  the  county  judge  of 
oertain  money,  to  which  the  relator  claims  to  be  entitled 
for  damages  for  right  of  way. 

The  defendant  demurred  to  the  petition  on  three  grounds, 
viz. : 

First — That  the  relator  has  not  legal  capacity  to  sue. 

Second — ^That  the  petition  fails  to  state  a  cause  of  action. 

Third — ^That  he  has  a  complete  remedy  at  law. 
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The  petition  is  as  follows :  "  Your  relator,  George  W. 
Farmer,  makes  known  that  he  is  a  resident  and  eitizen  of 
the  state  of  Nebraska  and  has  been  such  for  the  last  four 
years. 

"  That  your  relator  is  and  has  continuously  for  the  last 
four  years  past  been  in  the  possession  of  the  south  half  of  the 
southeast  quarter  of  the  southwest  quarter  and  lot  seven,  all 
of  and  in  section  six,  in  township  twenty-two  north,  range 
twenty -five  west,  6th  principal  meridian.  That  on  the  9th 
day  of  March,  1885,  your  relator  filed  upon  said  lands 
under  and  by  virtue  of  the  laws  of  the  United  States  of 
America  for  a  timber  culture  claim  and  has  ever  since  re- 
mained in  possession  of  the  same,  in  all  respects  comply- 
ing with  the  federal  laws  in  respect  to  such  claims  and 
fully  intends  to  perfect  the  title  in  the  relator  by  a  full 
compliance  with  the  laws  of  the  United  States  prescribed 
for  that  purpose. 

"  Your  relator  further  makes  known  that  while  this  re- 
lator was  in  possession  of  said  premises  as  aforesaid,  to-wit, 
on  or  about  the  15th  day  of  July,  1886,  the  Grand  Island 
&  Wyoming  Central  Railroad  Company,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Nebnu  ka,  of  its  own  wrong  and  without  any 
right  whatever  entered  upon  said  premises  for  the  pur- 
pose of  constructing  its  line  of  railroad  and  for  general 
railroad  purposes,  and  constructed  its  line  of  railroad  and 
has  ever  since  and  now  operates  its  line  of  fail  road  across 
and  over  said  premises;  and  for  the  purpose  of  operating 
its  said  .line  of  railroad  said  defendant  for  its  use  for  depot 
grounds  has  appropriated  through  said  premises  a  strip  of 
land  of  a  width  not  uniform,  but  of  an  area  of  about  six 
acres. 

"  Your  relator  says  the  whole  of  said  appropriation,  use, 
and  occupation  by  said  railroad  company  of  a  strip  through 
above  premises  was  without  any  compensation  to  your  re- 
lator, and  without  any  ad  quod  damnum  proceedings  what- 
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ever  on  the  part  of  the  said  railroad  company,  the  said 
railroad  company  doing  said  acts  under  the  claim  that  it 
had  the  right  to,  and  could  justifiably  by  law  deprive  this 
relator  of,  the  occupation,  use,  and  possession  of  said  strip 
without  making  compensation  for  the  same  and  without 
resort  to  any  ad  quod  damnum  proceedings  whatever. 

"  Your  relator  says  that  your  relator  demanded  compensa- 
tion for  the  above  appropriation,  use,  and  occupation  of  said 
strip  through  said  premises,  which  said  railroad  company  ut- 
terly refused  to  make  or  recognize,  whereupon  your  relator 
filed  his  petition  for  the  appointment  of  six  qualified  commis- 
sioners with  the  county  judge  of  Blaine  county,  Nebraska, 
(said  land  being  situated  in  said  Blaine  county);  that  said 
commissionere  were  thereupon  duly  selected,  appointed, 
and  qualified,  and  afler  notice  of  the  contemplated  assess- 
ment of  damages  by  said  appraisers  to  the  defendant,  said 
appraisers  assessed  the  damages  sustained  by  your  relator 
by  reason  of  the  premises  at  four  hundred  dollars,  no  part 
of  which  has  been  paid. 

*'  Your  relator  says  said  appraisement  was  made  by  dis- 
interested freeholders  in  the  manner  prescribed  by  law  and 
has  never  been  appealed  from,  reversed,  or  modified  in  any 
manner,  notwithstanding  which  the  defendant  still  persists 
in  and  still  occupies,  uses,  and  holds  said  strip  of  land  for 
railroad  purposes. 

''Your  relator  herewith  submits  and  hereto  attaches  a 
copy  of  the  pleadings  filed  and  proceedings  had  in  ad  quod 
damnum  proceedings  had  at  the  instance  of  your  relator, 
3uly  certified  by  the  county  judge  of  Blaine  county,  Ne- 
braska, as  'Exhibit  A/  and  makes  the  same  a  part  of 
this  information  and  |)etition  with  the  same  efiect  as  though 
fully  set  out  herein. 

"  Your  relator  says  that  the  duty  to  make  said  compen- 
sation results  as  a  duty  on  the  part  of  the  defendant  by 
reason  of  its  assuming  to  act  under  the  laws  of  the  state 
of  Nebraska  governing  railroad  corporations,  as  the  defend- 
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ant  does,  and  availing  itself  of  the  delegated  right  of  emi- 
nent domain. 

"Wherefore  your  relator  prays  that  this  honorable  court 
by  mandamus  require  the  defendant  to  pay  the  above 
award,  with  interest  and  incidental  costs  of  the  same,  as  a 
duty  resulting  from  its  exercise  as  a  railroad  corporation  of 
the  franchise  of  taking,  using,  and  occupying  real  property 
for  railroad  purposes  across  your  relator's  premises,  and  for 
such  other  relief  as  the  plaintiff  may  be  entitled  to,  and  for 
costs." 

Section  97a  of  chapter  16,  Compiled  Statutes,  provides : 
"That  either  party  shall  have  the  right  to  appeal  to  the 
district  court  of  the  county  where  the  lands  are  situated 
from  the  assessment  of  damages  allowed  and  mentioned 
in  section  ninety-seven  (97)  of  chapter  sixteen  (16)  of  the 
Compiled  Statutes  (1885)  of  Nebraska,  at  the  time  and  in 
the  manner  hereinafter  specified  and  set  forth.'* 

If  the  allegations  of  the  petition  are  true,  the  defendant's 
railway  is  located  and  in  operation  across  the  relator's 
premises,  and  the  damages  have  l»een  lawfully  assessed,  yet 
the  defendant  has  not  deposited  the  amount  of  the  award 
with  the  county  judge.     This  it  is  in  duty  bound  to  do. 

The  relator  is  alleged  to  have  possession  of  the  land  in 
question  as  a  timl)er  claim.  He  does  not  possess  the  legal 
title,  nor  until  his  right  to  the  same  is  complete  under  the 
statute  is  he  entitled  to  recover  as  owner  of  the  fee,  but 
for  injury  to  his  possession  he  is  entitled  to  compensation 
now  and  presumably  the  damages  awarded  were  for  injury 
to  it. 

The  amount  of  the  damages  having  been  lawfully  ascer- 
tained, it  is  unnecessary  for  the  relator  to  bring  an  action 
against  the  defendant  to  recover  the  amount  thereof  as  that 
has  been  duly  ascertained.  It  being  the  duty  of  the  defend- 
ant to  deposit  the  amount  of  the  award  with  the  county 
judge,  mandamtia  will  lie  to  enforce  the  performance  of 
that  duty. 


r 
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The  petition,  therefore,  states  a  caase  of  action,  and  the 
demurrer  is  overruled. 

We  will  not  issue  a  writ,  however,  until  the  facts  are 
determined.  The  defendant  has  leave  to  answer  within 
fifteen  days  from  this  date. 

Judgment  aocobdinqly. 

The  other  Judges  concur. 


Herman  Koenio,  appellant,  v.  Chicago,  Bublinq- 
ton  a  quincy  r.  co.,  appellee. 

[Filed  Octobeb  23, 1889.] 

1.  Foreign  Corporations :   Cakkot  Acqdibb  Right  of  Wat 

Ikdibectly.  In  an  action  to  ei^oin  a  railway  company  from 
laying  a  side-track  acroas  the  plaintiff's  lot  it  was  alleged  that 
the  ''defendant  was  a  foreign  and  non-resident  railroad  corpora- 
tion, organized  and  incorporated  under  the  laws  of  Illinois," 
etc,  which  allegations  the  defendant  in  its  answer  and  supple- 
mental answer  admitted  to  be  true.  Held^  That  under  the  issue 
made  in  the  pleadings  the  defendant,  unless  it  became  a  corpo- 
ration under  the  laws  of  the  state,  was  prohibited  absolutely  by 
the  constitution  frqm  acquiring  a  right  of  way;  and  as  it  could 
not  acquire  the  same  directly,  it  could  not  do  so  indirectly 
through  a  corporation  organized  under  the  laws  of  the  state, 
and  might  be  enjoined  from  appropriating  the  proi>erty. 

2.  Parties.     Where  a  party  claiming  right  of  way  under  a  contract 

was  not  before  the  court  below,  and  it  is  apparent  that  he  has 
an  interest  in  the  subject-matter  of  the  suit,  he  must  be  made  a 
party  before  the  court  will  determine  his  rights  in  the  premises. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Field,  J. 

BiUingsley  &  Woodward^  and  G.  M.   Lambertsonf   for 
appellant : 
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The  entry  on  appellant's  land  was  unlawful^  and  injunc- 
tion lies  to  prevent  further  occupancy.  (I  High,  Inj.,  sees. 
622-626.)  The  record  shows  that  the  C,  B.  &  Q.  R.  Co. 
is  a  foreign  corporation ;  it  cannot^  therefore^  acquire  right 
of  way  directly,  neither  can  it  do  so  indirectly  through  the 
L.  &  N.  W.  R.  Co.  {HuU  V.  R.  Co.y  21  Neb.,  371 ;  Trester 
V.  R.  Co.,  23  Id.,  249;  State  v.  ScoU,  22  Id.,  642.)  The 
L.  &  N.  W.  R.  Co.  cannot  exercise  the  right  of  eminent 
domain,  because  it  has  surrendered  its  franchise  to  appellee, 
and  latter  cannot  acquire  right  of  way  through  its  lease  of 
the  L.  &  N.  W.  R.  Co.,  because  the  same  is  void.  (Sitote, 
ex  rel.  Leese,  v.  R.  Co.,  24  Neb  ,  144.)  Right  of  way  cannot 
be  condemned  for  the  use  and  benefit  of  a  private  person. 

Pound  &  Burr,  for  appellee : 

Under  the  terms  of  the  contract  between  appellant  and 
H.  T.  Clarke,  the  injunction  should  not  be  made  perpetual. 
The  C,  B.  &  Q.  R.  Co.,  througli  the  L.  &  N.  W.  R.  Co., 
has  duly  condemned  the  property.  The  question  of  the 
right  of  the  appellee,  as  a  foreign  corporation,  to  hold  land 
in  this  state  is  not  in  the  case. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Lancas- 
ter county,  to  enjoin  the  defendant  from  laying  a  side  track 
across  the  plaintiff's  lot  to  reach  the  warehouse  of  Henry  T. 
Clarke  in  Lincoln.  Mr.  Clarke  was  not  made  a  party  to 
the  suit  and  his  rights  will  not  be  adjudicated  in  this  action. 
On  the  trial  of  the  cause  the  court  found  the  issues  in  favor 
of  the  defendant  and  dismissed  the  case.  It  is  allied  in 
the  petition  that  "The  plaintiff*,  Herman  Koenig,  a  resi- 
dent of  Lincoln,  Lancaster  county,  and  state  of  Nebraska, 
complains  of  the  said  defendant,  the  Chicago,  Burlington 
&  Quincy  R.  R.  Co.,  and  alleges  that  said  defendant  is  a 
foreign  and  non-resident   railroad  corporation,  organized 
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and  incorporated  under  the  laws  of  the  state  of  Illinois  and 
operating  a  line  of  railroad  from  the  city  of  Chicago,  in  the 
state  of  Illinois,  to  the  city  of  Lincoln,  in  the  state  of  Ne- 
braska, and  from  thence,  either  by  lease  or  otherwise, 
various  other  railroads  radiating  in  different  directions 
from  the  said  city  of  Lincoln,  in  said  state  of  Nebraska. 
The  said  plaintiff  alleges  that  he  is  the  owner  of,  and  has 
the  legal  title  to,  and  is  in  the  possession  of,  lot  two,  in 
block  thirty-one,  of  the  city  of  Lincoln,  county  of  Lan- 
caster, and  state  of  Nebraska,  that  he  has  a  house  upon  the 
same,  wherein  he  resides,  and  that  said  proi^erty  is  of  the 
value  of  $8,000.  Plaintiff  avers  that  the  said  defendant 
has  laid  its  railroad  track  across  the  west  end  of  said  lot 
two,  in  said  block  thirty-one  aforesaid,  and  extended  the 
same  from  its  main  track  across  said  lot  to  the  warehouse 
and  store-building  of  one  Henry  T.  Clarke,  situated  at  the 
intersection  of  Eighth  and  P  streets  in  said  city  of  Lincoln ; 
and  the  said  plaintiff  alleges  that  the  said  defendant  unlaw- 
fully, and  without  the  assent,  knowledge,  or  permission  of 
the  said  plaintiff,  entered  upon  said  lot  of  the  plaintiff's 
and  laid  its  track  and  railroad  ties  thereon  and  is  now 
operating,  hauling,  and  running  its  freight  cars  across,  over 
said  track  and  across  the  lot  of  this  plaintiff  to  the  said  ware- 
house aforesaid  of  the  said  Henry  T.  Clarke,  without  hav- 
ing compensated  this  plaintiff  for  his  damages  or  tendered 
payment  for  the  use  and  occupation  of  said  premises,  and 
without  having  taken  any  steps  to  condemn  said  land  under 
the  laws  of  the  state  of  Nebraska,  or  securing  to  this  plaint- 
iff compeosatiou  in  any  manner  whatsoever  for  the  damage 
occasioned  by  the  occupancy  of  said  lot,  and  the  use  thereof, 
and  for  the  operation  of  trains  and  cars  across  the  same. 
And  the  plaintiff  avers  that  by  reason  of  the  building  in 
the  construction  of  said  railroad  across  said  lot,  and  the 
operation  of  engines,  trains,  and  cars  over  the  same,  con- 
trary to  law,  and  without  the  consent  and  permission  of 
this  plaintiff,  he  has  suffered  great  and  irreparable  injury 
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and  has  been  deprived  of  the  peaceful  enjoyment  of  said 
premises  and  the  life  of  himself  and  family  has  been  and  is 
daily  endangered  by  tJie  passing  and  repassing  of  cars  over 
said  track.  Plaintiff  also  alleges  that  he  has  no  adequate 
remedy  at  law,  and  that  except  for  the  interposition  of  this 
court  he  will  be  embroiled  in  a  multiplicity  of  suits.  Plaint- 
iff further  alleges  that  the  said  defendant  threatens  to  con- 
tinue the  use  of  said  track  for  said  railroad  purposes  and 
operate  trains  over  and  across  said  lot,  notwithstanding  the 
request  of  this  plaintiff  to  desist  therefrom,  unless  restrained 
by  the  order  of  this  court" 

This  petition  was  filed  January  29,  1888.  On  the  28th 
of  July^  1888,  the  defendant  filed  an  answer  in  said  action 
as  follows : 

"  Now  comes  the  defendant  above  named,  and  for  answer 
to  the  petition  filed  by  the  plaintiff  admits  that  it  is  a  cor- 
poration organized  under  and  by  virtue  of  the  laws  of  the 
state  of  Illinois,  and  that  it  is  operating  certain  lines  of 
railroad  in  the  state  of  Nebraska.  Further  answering  the 
said  petition,  the  defendant  denies  each  and  every  allegation 
therein  contained." 

On  February  13, 1889,  the  defendant  filed  a  supplemental 
answer  in  part  as  follows  : 

"  Now  comes  the  above  named  defendant,  and  for  a  sup- 
plemental answer  to  the  petition  herein,  admits  that  it  is  a 
corporation  duly  organized  under  and  by  virtue  of  the 
laws  of  the  state  of  Illinois,  and  that  it  is  operating  cer- 
tain lines  of  railroad  in  the  state  of  Nebraska.  *  *  * 
And  defendant  had  the  right  to  construct,  maintain,  and 
use  a  track  across  the  said  lot  by  virtue  of  a  contract  duly 
executed,  signed,  and  delivered  by  the  plaintiff  on  the  22d 
day  of  June,  1887,  wherein  Henry  T.  Clarke  was  party 
of  the  second  part,  and  which  contract  and  the  terms  and 
condition  thereof  said  Clarke  had  duly  kept  and  performed, 
but  said  plaintiff  now  refuses  to  keep  and  perform."  And 
after  alleging  certain  condemnation  proceedings  by  the 
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Lincoln  &  Northwestern  railway  in  its  behalf,  it  alleges 
that  '^  Further  answering  the  said  petition,  the  defendant 
denies  each  and  every  allegation  therein  contained/^ 

It  will  be  observed  that  the  defendant  is  charged  in  the 
petition  with  being  "a  foreign  and  non-resident  railroad  cor- 
poration, organized  and  incorporated  under  the  laws  of  the 
state  of  Illinois/^  and  in  its  answer  and  supplemental  an- 
swer it  in  effect  pleads  the  same  facts. 

Sec.  8,  art.  XI,  of  the  constitution  provides  that  '^  No 
railroad  corporation  organized  under  the  laws  of  any  other 
state,  or  of  the  United  States,  and  doing  business  in  this 
state,  shall  be  entitled  to  exercise  the  right  of  eminent  do- 
main, or  have  power  to  acquire  the  right  of  way  or  real 
estate  for  depot  or  other  uses,  until  it  shall  have  become 
a  body  corporate  pursuant  to  and  in  accordance  with  the 
laws  of  this  state.^' 

Thus  a  foreign  railroad  corporation  can  neither  exercise 
the  right  of  eminent  domain,  nor  does  it  possess  power  to 
acquire  the  right  of  way  or  real  estate  for  depot  or  other 
uses,  until  it  shall  have  become  a  body  corporate  pursuant 
to  and  in  accordance  with  the  laws  of  the  state.  In  other 
words,  a  foreign  railway  corporation  under  our  constitu- 
tion can  neither  acquire  nor  hold  a  railroad  in  this  state 
unless  it  becomes  a  corporation  under  the  laws  of  the  state 
in  some  of  the  forms  pointed  out  in  the  statute.  A  railway 
corporation,  being  a  creature  of  statute,  possesses  no  powers 
except  those  conferred  upon  it  by  law. 

This  question  was  very  fully  considered  in  State  v.  Scott, 
22  Neb.,  628-9,  and  it  was  held  that  a  foreign  corporation 
is  prohibited  from  acquiring  right  of  way  or  real  estate 
for  depot  or  other  uses,  and  that  it  cannot  do  indirectly 
what  the  constitution  prohibits  it  from  doing  directly.  In 
other  words,  that,  as  it  cannot  perform  any  of  the  acts 
named,  therefore  it  cannot  avail  itself  of  the  services  of 
another  corporation  to  accomplish  this  result.  The  de- 
nial to  a  foreign  railroad  corporation  of  the  right  of  emi- 
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nent  domain^  and  the  power  to  acquire  right  of  way  or 
real  estate  for  depot  or  other  lises,  is  an  absolute  prohibition 
against  such  corporation  either  owning  or  holding  a  rail- 
road in  this  state.  The  denial  of  the  right  to  acquire 
right  of  way  is  very  broad  and  comprehensive,  and  its 
meaning  unmistakable.  "  No  foreign  corporation  can  ex- 
ercise the  right  of  eminent  domain  or  (can)  acquire  right 
of  way,"  etc.  If  it  cannot  acquire,  then  it  is  forbidden  to 
hold  what  it  is  prohibited  from  acquiring,  because  the  effect 
of  the  denial  of  the  right  of  acquisition  is  to  prevent 
it  from  taking  the  property.  And  as  it  cannot  do  indi- 
rectly what  it  is  prohibited  from  doing  directly,  it  cannot 
acquire  and  hold  a  leased  line  and  thus  evade  a  plain  con- 
stitutional prohibition.  These  provisions  were  placed  in 
the  constitution  not  as  a  measure  of  hostility  to  railroads, 
but  to  protect  the  citizens  of  the  state  in  the  enfoi*cement 
of  the  rights,  and  prevent  corporate  abuses.  Therefore  a 
foreign  corporation,  to  own  or  operate  a  line  of  railway  in 
this  state,  must  become  a  corporation  under  the  laws  of  the 
state  in  some  of  the  modes  pointed  out  in  the  statute.  In 
State  V.  a,  B.  A  Q.  R.  E.  Co.,  25  Neb.,  156,  in  a  proceeding 
in  quo  warranto,  the  defendant  filed  an  answer  setting  up 
the  fact  that  it  had  become  a  domestic  corporation  under  the 
laws  of  this  state,  and  a  decree  was  rendered  to  that  effect. 
That  decree  was  rendered  at  the  July  term  of  last  year 
(1888),  and  after  this  action  was  brought.  The  first  an- 
swer also  was  filed  before  the  decree  named.  The  supple- 
mental answer,  however,  was  filed  two  or  more  months 
after  that  decree.  It  would  seem  to  have  been  the  duty 
of  defendant  to  set  up  this  decree  in  its  supplemental 
answer,  and  have  amended  its  former  answer.  Why  it 
failed  to  do  so  is  uncertain.  We  cannot  believe  that  it 
sought  thereby  to  override  the  constitution  of  the  state  and 
thus  seek  to  make  the  creature  of  the  law  greater  than  the 
creator  thereof.  But  whatever  the  cause,  on  the  pleadings, 
as  we  find  them  before  us,  the  defendant  cannot  recover. 
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Mr.  Clarke  is  not  before  the  court^  and  we  will  not^  in  his 
absence,  determine  any  matter  affecting  him  ;  neither  will 
we,  in  the  absence  of  proper  parties  before  the  court,  in- 
vestigate the  right  to  lay  the  side-track  in  question.  The 
judgment  of  the  district  court  is  reversed  and  the  injunc- 
tion made  perpetual.  This  decision  will  not  prevent  the 
railroad  company  as  a  corporation  organized  under  the  laws 
of  this  state  from  condemning  and  acquiring  the  right  of 
way  for  necessary  side-tracks. 

Judgment  accordingly. 

The  other  Judges  concur. 


Geobge  a.  Hoagland,  appellee,  v.  Emma  L.  Van 

Etten,  appellant. 

[Filed  Ogtobeb  24,  1889.] 

Practice :  Bill  of  Exceptions.  When  it  is  made  to  appear  to 
the  supreme  coart  that  there  are  errors  and  mistakes  in  the  biU 
of  exceptions,  and  that  evidence  is  included  therein  which  was 
not  in  the  bill  of  exceptions  at  the  time  it  was  signed  by  the 
judge  of  the  district  court  and  that  important  evidence  has 
been  omitted  in  making  up  the  bill,  the  supreme  court  will 
order  the  bill  to  be  referred  back  to  the  judge  before  whom  the 
case  was  tried,  for  examination  and  correction. 

Motion  for  diminution  of  record. 

JD.  Van  JSUeriy  for  the  motion. 

Nemo  contra. 

PerCuriam. 

This  cause  is  submitted  upon  a  motion  by  appellant  to 
strike  from  the  record  in  this  case  certain  pages  of  the  bill 
45 
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of  exceptions,  which^  it  is  claimed,  are  incorrect  in  fact 
and  were  inserted  in  the  bill  of  exceptions  after  the  same 
was  signed  by  the  judge  of  the  district  court.  The  motion 
is  supported  by  an  affidavit  of  the  facts  therein  alleged. 

The  appellant  also  asks  an  order  upon  the  appellee,  re- 
quiring him  to  present  to  this  court  certain  books  of  ac- 
count, which,  he  alleges,  were  introduced  in  evidence  on 
the  trial  in  the  district  court,  and  which  are  not  included 
in  the  bill  of  exceptions,  it  being  allied  that  they  were 
omitted  upon  the  express  agreement  of  appellee  that  the 
books  referred  to  would  be  presented  to  this  court  for  in- 
spection in  connection  with  the  bill  of  exceptions  as  certi- 
fied to  by  the  judge. 

By  the  law  of  this  state,  the  duty  of  settling  bills  of 
exceptions  is  imposed  upon  the  judge  of  the  district  court 
before  whom  the  cause  was  tried  and  the  supreme  court 
must  accept  the  bill  certified  to  as  correct.  This  court, 
in  the  exercise  of  its  appellate  jurisdiction,  can  take  no 
action  looking  toward  a  correction  of  bill^s  of  excep- 
tions wherein  mistakes  of  the  kind  referred  to  in  the 
motion  and  affidavit  are  alleged  to  have  occurred.  That 
duty  devolves  upon  the  judge  of  the  district  court. 

It  having  been  shown  by  the  affidavit  referred  to  that 
the  bill  of  exceptions  is  not  as  it  was  when  signed  by  the 
judge  of  the  district  court,  the  appellant  will  be  granted 
leave  to  withdraw  the  same  in  order  that  it  may  be  sub- 
mitted to  said  judge  for  inspection  and  correction,  upon 
due  notice  being  given  to  the  appellee,  and  that  said 
judge  may  certify  tibe  facts  in  regard  to  such  exhibits  as 
were  not  attached  to  the  bill. 

Judgment  aocobbinglt. 

The  other  Judges  concur. 
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[Filed  Octobeb  25, 1889.] 


Criminal  Law :  Ck>NTiKUANOE.  The  facts  stated  in  an  affida- 
vit in  sapport  of  a  motion  for  a  continaanoe,  for  the  parposes 
of  the  motion,  will  be  taken  as  trne;  and  where  sufficient  facts 
are  stated,  a  continuance  should  be  granted.  ( WiUianu  v,  8taU^ 
6  Neb.,  334;  Hair  v.  State,  14  Id.,  503,  adhered  to.) 

:  CouNTBB  Affidatits,  or  affidavits  in  resistance  of  an 

application  for  a  continuance,  made  upon  affidavits,  should  not 
be  reoeived.  (Citations  rnij^ra.) 


5. 


:  Change  of  Venue.    The  statute  as  to  change  of  venue 

in  criminal  cases  confers  npon  the  district  court  in  the  county 
where  the  oflfense  was  committed  iwwer  to  order  a  change  of 
venue  to  an  adjoining  connty,  but  such  power  is  confined  to  the 
jurisdiction  of  the  county  where  the  offense  was  committed. 
StaU  V.  McOehan,  27  O.  St.,  280.) 


:  Private  Counsel.    The  county  attorney  in  a  criminal 

prosecution  may  have  the  assistance  of  counsel  employed  on  pri- 
vate account.  (I\>Unv.  State,  14  Neb., 540;  Bradshaw  v.  State,  17 
Id.,  151.) 

County  Attorney  :  Venue.  Upon  the  removal  oi  a  crim- 


inal prosecution  from  the  county  in  which  the  offense  was  com- 
mitted, to  an  adjoining  county  npon  change  of  venue,  it  is  not  the 
duty  of  the  county  attorney  of  the  former  county  to  follow  the 
case  to  the  latter  county,  but  it  is  the  duty  of  the  county  attor- 
ney of  such  adjoining  county  to  represent  the  state  in  the  prose- 
cution of  the  case ;  and  in  such  case  where  the  county  attorney 
of  the  adjoining  county  is  under  the  disability  of  having  ap- 
peared in  the  case  as  counsel  for  the  accused,  it  is  the  duty  of 
the  court  to  appoint  an  attorney  to  act  as  county  attorney  in  the 
prosecution.    Beese,  Cb.  J.,  dissents. 

:  JuBOBS:  VoiB  Diee  Examination.    The  sole  object  of 

the  preliminary  examination  of  proposed  jurors  in  a  criminal 
proeeontion  upon  their  voir  dire  being  to  ascertain  whether  they 
hare  formed  or  expressed  an  opinion  as  to  the  guilt  or  innocence 
of  the  accused,  and  whether  they  are  pr^udiced  for  or  against 
him,  hM,  to  be  no  error  in  the  trial  court  to  leftise  io  permit 
the  counsel  to  examine  soch  juror  as  to  what  certain  remarks  of 
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his  of  and  conoeming  the  accused  tended  to  show,  or  whether 
such  jnror  woald  believe  the  testimony  of  all  witnesses  equally 
alike,  etc 

7.  :  Witnesses:  Addition  of  Names  to  Information.    In 

a  criminal  prosecution  the  names  of  witnesses  cannot,  against 
objection,  be  added  to  the  information  without  a  showing  that 
they  were  not  known  earlier  and  in  time  to  give  the  aocnsed  no- 
tice, in  season  to  anticipate  their  presence  before  trial.  (People  v. 
Hall,  48  Mich.,  482.)     Reese,  Ch.  J.,  dissents. 

8.  Perjury:    Evidence  Required.    In  a  prosecution  for  perjury 

the  falsity  of  the  testimony  or  oath  of  the  accused  upon  which 
the  perjury  is  assigned  cannot  be  established  by  the  testimony 
of  one  witness  alone.  It  may  be  proved  by  the  testimony  of  one 
reliable  witness,  and  such  corroborative  facts  and  circumstances 
as  will  give  a  clear  preponderance  of  the  evidence  in  favor  of 
the  state;  if  such  preponderence  excludes  all  reasonable  doubt 
of  the  guilt  of  the  accused,  such  corroborative  facts  or  circum- 
stances ought,  at  least,  to  equal  the  testimony  of  a  single  wit- 
ness. (Gandy  17.  .Sto^c, 23  Neb.,  436.) 

0.  :  .    The  testimony  of  the  witness  referred  to  must 

be  positive  and  unequivocal,  and  no  amount  of  corroboration 
will  be  sufficient  to  sustain  a  verdict  of  conviction  where  the 
testimony  of  the  witness  to  be  corroborated  is  in  the  alterna- 
tive, doubtful  and  equivocal. 

10.  Information :  Variance.  In  a  criminal  prosecution  on  infor- 
mation alleging  perjury  in  testifying  falsely  as  a  witness  to  the 
copy  of  a  lease  of  farm  and  crop,  signed  John  M.  T.,  the  prose- 
cuting witness,  who  testified  that  his  name  was  Jeremiah  and  he 
was  not  otherwise  known,  Jteld,  that  the  variance  was  fatal  to  a 
conviction. 

Error  to  the  district  court  for  Pawnee  county.  Tried 
below  before  Broady,  J. 

Q.  M.  Humphrey,  E.  W.  Thomas^  and  DamaM  &  Bab- 
cock,  for  plaintiff  in  error : 

The  accused  was  entitled  to  a  continuance.  (Ingalls  t>. 
Nobles,  14 Neb.,  472;  Biilings  v.  McCoy,  5  Id.,  190  ;  John- 
son V,  Dinsmore,  1 1  Id.,  393 ;  Newman  v.  State,  22  Id.,  355 ; 
McDaniel  v.  Slate,  47  Am.  Dec.,  93;  State  v.  Painter,  40 
la.,  298.)   Counter  affidavits  against  the  application  should 
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not  have  been  received.  (Hair  v.  StcUe,  14  Neb.,  204;  Will- 
iams V.  State,  6  Id.,  337;  Newman  v.  State,  supra.)  Plaint- 
iff in  error  was  entitled  to  a  change  of  venue.  {Olive  v. 
State,  11  Neb.,  18  ;  Const.,  sec.  11,  art  1 ;  Staie  v.  Mooney, 
10  la.,  511;  State  v.  Ostrander,  18  Id.,  435;  San  Antonio 
V.  Jmes,  28  Tex.,  19 ;  Cte  t?.  McHenry,  2  W.  Va.,  78.)  The 
county  attorney  is  a  county  officer  {Bell  v.  Templin,  26 
Neb.,  249) ;  and  cannot  prosecute  outside  his  own  county, 
{Clough  V.  Hart,  8  Kas.,  494;  Huffman  v.  ComWs,  23  Id., 
283.)  As  to  the  overruling  of  the  challenge  for  cause: 
JEnsign  v.  Harney,  15  Neb.,  331;  Bowman  v.  State,  19  Id,, 
527;  Maxwell,  Crim.  Proc.,  571;  Garrison  v.  State,  6  Neb., 
285;  Olive  v.  State,  supra;  Curry  v.  Slate,  4:  Neb.,  548; 
Can  oil  V.  StaJte,  5  Id.,  31.  As  to  the  indorsement  of  the 
names  of  the  witnesses  upon  the  information :  Gandy  v. 
State,  24  Neb.,  723;  Stevens  v.  State,  19  Id.,  647;  Parks 
V.  State,  20  Id.,  515.  The  variance  between  allegations 
and  proof  as  to  the  name  of  the  witness  Thayer  is  fatal. 
{HasUp  V.  State,  10  Neb.,  592 ;  Davis  v.  People,  19  111.,  74; 
Buck  V.  State,  1  O.  St.,  61;  Davis  v.  State,  7  O.,  206;  1 
Bish.,  Crim.  Proc,  sees.  488,  677;  1  Chitty's  Crim.  Law, 
216 ;  McBeth  v.  State,  50  Miss.,  81;  Maxwell,  Crim,  Proc, 
66,  67.) 

William  Leese,  Attorney  General,  (E.  A.  Tueker,  Frank 
Martin,  and  Edwin  Falloon,  with  him),  for  the  state : 

There  was  sufficient  time  before  trial,  without  a  contin- 
uance, to  procure  all  necessary  depositions.  A  continuance 
will  not  be  granted  to  obtain  merely  cumulative  evidence. 
{Tucker  v.  Stale,  5  S.  W.  Rep.  [Tex.],  180;  Smith  v.  Com  , 
4  Id.  [Ky.],  798;  Dacey  v.  People,  116  111.,  555.)  The 
statute  clothes  only  the  court  of  the  county  where  the  crime 
was  committed  with  the  power  to  grant  a  continuance. 
{State V.  Anderson,  9  S.  W.  Rep.  [Mo.],  636 ;  State  v.  Green* 
wade,  72  Mo.,  298 ;  Maxwell,  Crim.  Proc^  546  ;  State  v. 
McGehan,  27  O.  St..  280.) 
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Cobb,  J. 

The  plaintiff  in  error  has  brought  this  case  on  error  from 
the  judgment  of  the  district  court  of  Pawnee  county. 

On  April  10,  1888,  a  transcript  and  information,  on 
change  of  venue  from  Eichardson  county,  were  filed  in  the 
district  court  of  Pawnee  county  charging  thdt  James  L. 
Grandy,  the  plaintiff  in  error,  on  April  8, 1887,  in  a  certain 
action  for  the  forcible  entry  and  detention  of  certain  real 
estate  in  Richardson  county,  pending  before  Garret  Minor, 
Esq.,  a  justice  of  the  peace  of  Richardson  county,  wherein 
Daniel  H.  Maxson  was  plaintiff  and  Samuel  Powell  was 
defendant,  appeared  as  a  witness  for  the  defendant,  and^ 
being  duly  sworn  the  truth  to  testify,  did  then  and  there 
in  a  matter  material  to  said  action  willfully,  falsely,  cor- 
ruptly, and  feloniously  depose  under  oath  that  one  John  M. 
Thayer  on  February  4,  1887,  at  Oberlin,  Kansas,  executed 
to  him,  James  L.  Grandy,  a  lease  for  the  southeast  quarter 
of  the  southeast  quarter  of  section  5,  and  the  southwest 
quarter  of  the  southwest  quarter  of  section  4,  in  township 
2,  range  13,  in  Richardson  county;  and  that  said  lease 
was  delivered  to  John  H.  Beery,  on  February  4, 1887,  and 
by  him  retained  until  March  21,  1887,  when  it  was  deliv- 
ered to  the  witness;  that  on  April  2,  1887,  the  witness 
wrote  a  true  copy  of  the  lease  and  delivered  the  original  to 
said  Powell,  who  subsequently  lost  the  same;  that  the  copy 
then  and  there  introduced  by  the  witness  in  evidence,  is 
the  copy  taken  by  him  of  said  original  lease,  to-wit: 

"Humboldt,  Nebraska,  February  4,  1887. 

"For  and  in  consideration  of  the  sum  of  two  hundred 
and  seventy-five  dollars,  I -hereby  release  unto  J.  L.  Gandy 
the  farm  I  live  on,  southeast  quarter  of  the  southeast  quar- 
ter of  section  5,  and  southwest  quarter  of  the  southwest 
quarter  of  section  4,  township  2,  range  13,  for  the  crop  sea- 
son ending  D^bember  1,  1887.  J.  M.  Thayer. 

"  Witness :  John  Marshall/* 
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Whereas,  in  fact,  said  Thayer  did  not  lease  the  land  to 
said  Gandy  on  the  4th  of  February,  1887,at  Oberlin,  Kan- 
sas, or  at  any  other  time  or  place  execute  a  lease  for  said 
land  to  said  Gandy,  nor  was  the  lease  delivered  to  said 
Beery  on  said  4th  day  of  February,  or  at  any  other  time, 
and  retained  by  him  until  March  21,  or  for  any  period  of 
time;  nor  did  said  Beery  deliver  to  said  Grandy  said  lease  on 
said  21st  day  of  March,  or  at  any  time ;  nor  did  said  Gandy 
on  said  2d  day  of  April,  or  at  any  other  time,  write  a  true 
copy  of  the  same ;  nor  did  he  on  the  2d  day  of  April,  or  at 
any  other  time,  deliver  the  original  to  said  Powell;  nor  did 
said  Powell  ever  have  possession  of  or  lose  the  original 
lease;  nor  did  John  Marshall  ever  witness  the  same;  nor  is 
said  pretended  copy  a  true  copy  of  any  lease  whatever ;  nor 
did  the  so  called  original  l^se  ever  have  any  existence; 
the  said  Gandy  well  knowing  the  testimony  then  and  there 
by  him  deposed  to  be  true,  to  be  false,  and  thereby  then  and 
there  committed  willful  and  corrupt  perjury.  The  second 
count  of  the  information  charged  the  plaintiff  in  error 
with  the  same  offense  in  like  manner  and  form  with  that 
stated.  There  was  a  trial  to  a  jury,  with  a  verdict  of  guilty 
against  the  defendant  as  charged  in  both  counts  of  the 
information. 

A  motion  for  a  new  trial  being  overruled,  the  defendant 
was  sentenced  to  be  confined  in  the  penitentiary  of  the  stat« 
at  hard  labor  for  five  years  and  pay  the  costs  of  prosecution. 

The  plaintiff  in  error  by  his  petition  and  brief  presents 
eighteen  grounds  of  error,  upon  which  is  claimed  a  reversal 
of  the  judgment  of  the  court  below. 

These  points,  or  so  many  of  them  as  may  be  found  nec- 
essary to  consider,  will  be  reviewed  in  their  order. 

First — That  there  was  an  abuse  of  discretion  in  the  trial 
court  in  overruling  the  motion  of  the  plaintiff  in  error  for 
a  continuance.  With  this  will  be  considered  the  second,  or 
supplementary  assignment  to  the  first,  that  the  court  erred 
and  abused  its  discretion  in  permitting  the  state  to  file  writ- 
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ten  objections  and  counter  affidavits  opposing  the  applica- 
tion for  continuance. 

It  appears  from  the  record,  and  is  within  the  judicial 
knowledge  of  the  court,  that  the  plaintiff  in  error  has  been 
for  the  third  time  tried  and  convicted  of  the  offense  involved 
in  this  review.     First,  in  the  district  court  of  Richardson 
county,  where  the  judgment  M'as  brought  up  on  error  and 
reversed  in  an  opinion  of  the  supreme  court  published  in  23 
Nebraska  Reports,  436.     Upon  the  cause  being  remanded, 
the  defendant,  under  the  provisions  of  the  statute,  obtained 
a  change  of  venue  to  the  adjoining  county  of  Pawnee,  and 
was  there  again  tried  and  convicted,  and  again  the  record 
was  brought  to  this  court,  on  error,  and  the  judgment  was 
reversed  in  an  opinion  delivered  November  9,  1888,  and 
published  in  24  Nebraska  Reports,  717.   The  mandate  to  the 
court  below  was  filed  in  the  district  court  of  Pawnee  county 
April  6, 1889.     The  term  of  that  court  at  which  the  cause 
was  again  tried  commenced  April  15, 1889.     On  the  third 
day  of  the  term  the  defendant  made  his  application  for  a 
continuance,  supported  by  his  own  affidavit,  and  by  that  of 
E.  W.  Thomas,  Esq.,  his  attorney.     These  affidavits  are 
voluminous  and  discursive,  the  latter  containing  allegations 
of  fact  scarcely  permissible  under  the  motion,  but  never- 
theless intended  as  reasons  and  causes  preventing  the  de- 
fendant from  taking  the  depositions  and  testimony  of  cer- 
tain witnesses,   necessary  to  his  defense,  in  the  state  of 
Kansas,  and  from  procuring  the  attendance  of  witnesses  at 
the  trial  in  his  defense.     It  is  apparent  that  the  affidavits 
contained  the  necessary  allegations  of  due  diligence,  the 
inability  of  the  defendant  to  procure  certain  depositions,  or 
the  attendance  of  certain  witnesses  at  the  trial,  and  showing 
the  materiality  of  their  testimony,  setting  forth  what  the 
defendant  expected  to  prove  and  What  he  believed  he  could 
prove  by  the  witnesses,  and  that  he  could  not  then  safely  go 
to  trial  without  such  testimony,  and  that  he  knew  of  no 
other  witnesses  by  w^hom  he  could  prove  such  facts,     Oa 
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the  same  day  the  attorney  for  the  state  obtained  leave  to 
file  counter  affidavits  in  resistance  of  the  application  for 
continuance^  and  filed  the  aflBdavit  of  E.  A.  Tucker,  Esq., 
county  attorney  of  Richardson  county,  who  appeared  as 
the  prosecuting  attorney,  and  of  F.  Martin,  Esq.,  assistant 
counsel,  whose  affidavits  were  in  resistance  of  the  motion 
for  continuance.  The  defendant's  motion,  on  the  same  day, 
that  the  counter  affidavits  filed  by  the  state  be  stricken  from 
the  files,  as  appears  from  the  record,  was  sustained.  Sub- 
sequently, on  the  28th  day  of  May,  at  the  same  term,  on 
the  further  hearing  of  the  motion  for  a  continuance  the 
same  was  overruled,  and  on  the  same  day  the  motion  to  file 
the  second  affidavit  of  E.  A.  Tucker,  Esq.,  district  attorney, 
was  sustained.  From  this  proceeding,  forward,  there  ap- 
pears an  ellipsis  m  the  record. 

The  affidavits  of  F.  Martin  and  E.  A.  Tucker  in  resist- 
ance to  a  continuance  are  set  out  in  the  bill  of  exceptions 
and  immediately  thereafter  the  following:  *'A  motion  to 
file  said  affidavit  was  sustained  by  the  court,  to  which  tlie 
defendant  duly  excepted,  and  on  the  same  day.  May  29, 
1889,  the  defendant  being  present  in  person  and  by  coun- 
sel, and  the  state  appearing  by  its  attorney,  the  cause  was 
further  heard  on  the  second  motion  and  the  affidavits  of 
counsel  for  continuance."  No  motion  follows  this  entry, 
but  the  affidavit  of  the  defendant  is  set  out,  and  states  in 
substance:  That  on  May  24,  1889,  he  went  to  Oberlin, 
Decatur  county,  Kansas,  to  procure  the  depositions  of  wit- 
nesses there,  and  to  procure  witnesses  to  return  with  him 
to  Pawnee  City,  Nebraska,  to  give  testimony  for  him  there; 
that  he  did  not  succeed  in  getting  the  depositions  he  de- 
sired, but  induced  seveml  witnesses  to  start  with  him  on 
the  train  for  Pawnee  City ;  that  John  King,  who  is  an 
important  witness  in  his  defense,  and  who  lives  near  to 
Oberlin,  was  deterred  from  giving  his  testimony  there  on 
May  24,  1889,  although  8ub[)oenaed  for  that  purpose  on 
that  day,  before  the  commissioner^  being  intimidated  by 
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County  Attorney  Tucker,  as  be  stated  in  his  affidavit  here- 
with. 

That  J.  A.  Ralston,  H.  H.  Whitman,  William  Jones, 
and  Greorge  Thomas,  who  reside  near  to  Oberlin,  agreed  to 
accompany  him  to  Pawnee  City  to  testify  in  his  defense, 
and  took  transportation  on  the  railroad  train  with  him  on 
May  24,  1889,  at  Oberlin,  and  went  so  far  as  Norton, 
Kansas,  about  forty  miles;  that  he  was  there  arrested  on 
a  criminal  charge  against  affiant,  filed  against  him  in 
Thomas  county,  Kansas,  two  years  prior,  by  the  sheriff  of 
Norton  county,  Kansas,  and  was  taken  off  the  train,  and 
into  custody  upon  a  telegram  from  J.  M.  Griffin,  of  Ober- 
lin, one  of  the  prosecuting  witnesses,  whose  name  is  in- 
dorsed on  the  information  against  affiant  on  which  he  iff 
to  be  tried ;  that  Griffin  was  neither  sheriff,  deputy  sher- 
iff, nor  constable;  that  when  affiant  was  arrested  the  wit- 
nesses, Ralston  and  Whitman,  became  frightened  and  lefl 
the  train  and  disappeared  and  have  not  been  seen  since ; 
the  other  witnesses,  Jones  and  Thomas,  also  disappeared 
and  have  not  since  been  seen ;  that  he  had  already  paid  the 
witnesses  for  attendance  at  the  trial  set  for  May  27  at 
Pawnee  City,  and  was  detained  under  arrest  by  the  sheriff 
of  Norton  county  from  half  past  five  P.  M.  May  24  till 
8  A.  M.  of  the  25th,  when  he  was  turned  over  to  the  sher- 
iff of  Thomas  county,  taken  to  Colby  in  that  county,  and 
held  to  bail  m  $1,000  to  appear  there  on  June  17  following, 
by  which  the  four  mentioned  witnesses  were  scattered  and 
lost  to  him,  and  lie  could  not  get  them  together  and  pro- 
cure their  depositions  in  less  time  than  two  weeks;  that  he 
had  talked  with  the  witnesses,  and  knew  that  Ralston  and 
Whitman  would  testify  that  on  the  night  of  February  4, 
1887,  at  the  Illinois  hotel  in  Oberlin,  they  saw  and  read 
the  lease  made  by  J.  M.  Thayer  on  that  day,  being  the 
same  as  to  which  he  was  then  charged  with  perjury,  and 
that  there  was  nothing  stated  in  that  lease  about  one-third 
of  the  grass  or  hay,  or  one-third  of  the  crop  to  be  raised 
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on  the  farm  of  J.  M.  Thayer  near  Humboldt,  being  the 
farm  in  question ;  and  would  testify  that  the  paper  offered 
at  the  trial  before  Justice  Minor  as  a  copy  of  the  lease 
was  substantially  correct;  that  Jones  aud  Thomas,  if  pres- 
ent in  court,  would  testify  that  they  were  present  when  the 
lease  of  J.  M.  Thayer  to  J.  L.  Gandy  was  read  to  Thayer, 
on  February  4 ;  that  they  heard  it  read  and  knew  its  con- 
tents, and  that  nothing  was  stated  as  to  one-third  of  the 
grass  or  of  the  crop  to  be  raised  on  the  farm  in  question ; 
tliat  the  paper  was  a  lease  of  the  farm  from  Thayer  to 
Grandy  during  the  crop  season  of  1887,  stating  that  fact 
distinctly. 

That  Charles  P.  Johnson,  residing  in  Harlan  county,  Ne- 
braska, is  an  important  witness  in  his  defense;  that  subpoena 
was  served  on  him  May  15, 1889,  in  Webster  county,  to  ap- 
pear and  testify  May  27;  if  present  he  would  testify  that  he 
was  in  Oberlin  February  4, 1887,  when  the  lease  was  made 
and  knows  that  it  was.  a  lease  for  the  farm  lying  near 
Humboldt,  for  the  crop  season  of  1887,  and  that  he  then 
heard  J.  M.  Thayer  agree  to  give  possession  of  the  land  to 
J.  L.  Gandy  on  March  1,  following;  that  Johnson  was  de- 
terred from  appearing  as  a  witness,  and  was  induced  to 
leave  the  state  by  the  threats  and  intimidation  of  J.  M. 
Thayer,  the  principal  witness  for  the  prosecution  against 
affiant. 

That  Jacob  Gergens  is  an  important  witness;  if  present 
would  testify  that  he  was  in  affiant's  house  in  Humboldt, 
January  15,  1888,  in  company  with  J.  H.  Beery,  and 
heard  Beery  say  that  he  had  never  read  the  lease  or  paper 
which  he  held ;  that  shortly  after  affiant  was  arrested,  in 
June  or  July  in  Humboldt,  on  the  street  not  far  from  the 
postoffice.  Beery  said  to  Gergens  that  Gandy  was  not  guilty 
of  the  charge  of  perjury,  and  that  his  (Beery's)  evidence 
would  clear  him  of  the  charge,  and  that  on  several  occa- 
sions Beery  repeated  the  same;  that  Gergens  did  not  tes- 
tify on  previous  trials,  affiant  not  knowing  the  materiality 
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of  his  evidence ;  that  he  is  now  sick  at  home  with  conges- 
tion and  inflammation  of  the  brain,  under  affiant's  care  as 
his  family  physician,  and  not  able  to  attend  as  a  witness  or 
to  give  testimony. 

That  the  testimony  of  all  of  said  witnesses  is  material  and 
important  for  his  defense,  and  he  cannot  safely  go  to  trial 
without  their  testimony,  but  with  a  continuance  he  believes 
he  can  procure  their  attendance  as  witnesses  at  the  trial. 
He  knows  of  no  other  witnesses  by  whom  he  can  so  fully 
prove  the  facts  stated. 

The  affidavit  of  J.  M.  Griffin,  as  deputy  United  States 
marshal  at  Oberlin,  Kansas,  corroborates  the  statement  of 
the  defendant  as  to  his  arrest  and  detention  on  May  24  and 
25  by  the  sheriffs  of  Norton  and  Thomas  counties,  Kansas. 
That  of  James  L.  Loar,  the  county  attorney  of  Thomas 
county,  shows  that  the  defendant  was  held  to  bail  on  the 
25th  of  May  in  J1,000,  to  appear  at  Colby  on  June  17, 
1889. 

C.  P.  Johnson's  affidavit  states  that  he  has  been  ac- 
quainted with  J.  M.  Thayer  for  more  than  ten  years;  that 
he  was  present  at  Oberlin,  Kansas,  February  4,  1887,  and 
saw  Thayer  make  a  lease  for  the  farm  he  lived  on  to  J.  L. 
Gandy  for  the  crop  season  of  1887,  and  heard  him  contract 
with  Gandy  to  give  possession  of  the  farm  on  the  first  day 
of  March  of  that  year;  afterwards  saw  the  paper  deliv- 
ered to  another  to  hold  until  Thayer  could  get  his  relin- 
quishment properly  fixed  up  by  the  notary  public;  that  he 
was  subpoenaed  as  a  witness  for  Gandy  at  Pawnee  City, 
May  27,  1889,  and  failed  to  appear  for  the  reason  that  he 
was  informed  by  Thayer,  at  Inavale,  Webster  county,  on 
May  15,  that  every  one  who  had  testified  for  Gandy,  so 
far,  had  been  indicted  for  peijury,  and  some  had  fled  to 
Canada,  which  put  him  in  fear,  and  he  concluded  to  leave 
Nebraska  rather  than  appear  as  a  witness. 

John  King's  affidavit  states  that  he  was  notified  and  ap> 
peared  to  give  testimony  at  Oberlin,  Kansas,  May  24, 1889 ; 
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that  just  before  going  on  the  stand  to  testify  lie  understood, 
through  different  parties,  that  the  sheriff  had  orders  to 
arrest  anyone  who  testified  that  he  saw  Tliayer  make  a  lease 
to  Gandy  on  February  4,  1887,  in  Oberlin,  Kansas;  that 
he  was  present  at  Calvert  &  Wallace^s  office  on  that  date 
and  saw  J.  M.  Thayer  make  a  lease  of  his  farm  for  the 
crop  season,  for  a  timber  claim,  to  J.  L.  Gandy  of  Hum- 
boldt, Neb.;  the  lease  was  then  turned  over  to  another, 
whose  name  he  does  not  remember.  He  did  not  give  his 
testimony,  but  secreted  himself  from  fear  of  getting  into 
trouble ;  that  he  talked  with  a  county  attorney.  Tucker,  who 
said  he  had  charge  of  the  prosecution  and  that  they  had 
indicted,  so  far,  all  in  the  case,  and  would  probably  indict 
otiiers,  advising  him  to  be  careful,  and  that  there  was  plenty 
of  evidence  to  convict  anyone  who  testified  to  a  lease  hav- 
ing been  made  between  Thayer  and  Gandy.  This  conver- 
sation was  on  Afay  24, 1889,  near  the  Commercial  hotel  in 
Oberlin,  just  after  the  witness  was  notified  to  appear  be- 
fore the  officer  and  give  his  deposition. 

John  A.  Chapin's  affidavit  states  that  he  is  pastor  of  the 
Methodist  Episcopal  church  of  Humboldt,  Nebraska;  that 
Jacob  Gergens  is  a  member  of  his  church,  and  is  now  sick 
and  unfit  for  any  business  whatever,  being  confined  to  his 
house  and  to  his  bed. 

In  resistance  of  the  defendant's  motion  for  continuance 
the  counsel  for  the  state  filed  a  paper  purporting  to  be  ob- 
jections to  continuance  of  the  cause  which  was  asked  to  be 
considered  by  the  court,  together  with  leave  to  file  the  af- 
fidavits of  E.  A.  Tucker  and  J.  M.  Thayer,  not  as  counter 
affidavits  to  those  set  out,  but  as  evidence  that  Tucker  never 
knew,  saw,  or  spoke  to  King  who  made  the  affidavit,  and 
that  Thayer  never  saw  or  spoke  to  Johnson,  nor  made  the 
statements  alleged  in  his  affidavit,  as  a  charge  of  intimidat- 
ing witnesses. 

The  affidavits  of  E.  A.  Tucker  and  J.  M.  Thayer  in  re- 
buttal, traversing  those  in  support  of  the  defendant's  appli- 
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cation  for  a  continuance,  were  received  and  filed  May  28, 
1889,  and  upon  the  further  hearing  of  said  motion  for 
continuance  the  same  was  overruled. 

The  law  is  suflSciently  settled  in  this  state  that  counter 
affidavits,  in  resistance  of  the  motion  for  continuance,  sup- 
ported by  affidavits,  ought  not  to  be  received  or  considered. 
In  the  case  of  WUliams  r.  State,  6  Neb.,  334,  on  an  indict- 
ment for  murder,  the  defendant  in  the  trial  court  in  support 
of  his  application  for  a  continuance  alleged  in  his  affidavit 
that  one  George  Hicks,  then  absent  in  the  state  of  Iowa, 
would  testify  to  certain  facts  material  to  his  defense;  that 
on  the  night  before  the  allied  homicide  Hicks  staid  at  the 
house  of  Yroman,  the  father  of  the  deceased,  and  that  both 
the  deceased  and  his  father  threatened  to  kill  the  defendant, 
and  were  actually  making  arrangements  to  attack  him  that 
night ;  and  that  both  of  them  stated  on  the  morning  of  the 
day  of  the  alleged  homicide  that  if  defendant  attempted  to 
get  his  horse  they,  would  certainly  kill  him  and  made  un- 
qualified threats  to  kill  defendant.  On  motion  of  the  dis- 
trict attorney  the  court  -permitted  the  counter  affidavit  of 
the  mother  of  the  deceased  to  be  interposed,  in  which  she 
swore  that  she  was  present  at  the  time  and  place  stated  and 
that  no  such  threats  against  the  defendant  were  made.  The 
motion  for  continuance  was  overruled.  Upon  this  the  court 
said:  "As  a  matter  of  practice  we  see  no  propriety  in  per- 
mitting the  use  of  counter  affidavits  on  a  motion  for  a  con- 
tinuance. We  do  not  think  a  side  issue  of  this  sort  should 
be  raised,  or  the  truthfulness  of  the  affidavit  in  support  of 
the  motion  be  determined  in  this  unsatisfactory  manner. 
And  if  the  affidavit  in  support  of  the  motion  in  tliis  case 
were  such  as  to  show  that  the  ends  of  justice  required  a 
continuance  of  the  case  to  enable  the  accused  to  obtain  ma- 
terial testimony  known  to  exist,  we  should  feel  bound  to 
reverse  tlie  judgment  on  this  ground  alone,  regardless  of 
the  affidavit  of  Mrs.  Yroman,  even  if  no  other  error  were 
committed/' 
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In  the  case  of  Johnson  v.  Dinsmore,  11  Neb.,  391,  the 
language  quoted  was  cited  and  approved ;  and  again  in 
Hair  v,  State^  14  Neb.,  604,  in  the  opinion  of  the  court 
Judge  Maxwell  said :  "  Where  a  motion  for  a  continu- 
ance is  based  upon  the  grounds  stated  in  an  affidavit  which 
accompanies  the  motion,  the  facts  stated  in  the  affidavit 
for  the  purposes  of  the  motion  will  be  taken  as  true,  and 
if  sufficient  grounds  are  shown  and  reasonable  diligence 
lias  been  used  by  the  party  filing  the  motion,  a  continuance 
should  be  granted.  The  court  will  not  permit  to  be  filed, 
nor  considered,  counter  affidavits  in  such  case,  because  it 
will  not  in  that  proceeding  permit  an  issue  to  be  raised  as 
to  the  truthfulness  of  the  affidavit.''  It  is  of  equal  im- 
portance that  impartial  justice  should  be  done  as  that  a 
speedy  trial  should  be  had. 

Counsel  for  the  state,  in  regard  to  the  allowing  of  coun- 
ter aiSBdavits  against  the  motion,  say:  "Where  a  motion 
for  a  continuance  is  supported  by  affidavits  stating  all  that 
is  necessary  to  state,  to  inform  the  court  that  it  would  be 
unsafe  to  proceed  with  the  trial,  the  rule  is  correct  and 
should  be  maintained ;  but  where  the  affidavits  go  outside 
of  the  facts  necessary,  and  state  falsehoods  that  are  appar- 
ent, and  falsely  charge  violation  of  law  upon  the  officers 
present  in  court,  it  would  seem  to  allow  such  false  state- 
ments to  be  taken  as  true,  without  an  opportunity  to 
correct  them,  constituting  a  premium  on  perjury,  not 
within  the  rule  laid  down  in  Hair  v.  StaJteJ^  I  cannot 
agree  with  the  counsel  in  this  position.  While,  as  herein- 
before intimated,  the  affidavits  in  support  of  the  motion 
for  continuance,  especially  that  of  the  defendant, -contain 
matter  irrelevant  and  improper  to  be  stated  in  such  a  pre. 
sentation,  yet  the  trial  court  always  has  the  power  to  apply 
the  remedy  and  strike  from  the  files  papers  containing  ir- 
relevant or  scandalous  matter,  or  to  require  the  parties  to 
withdraw  improper  papers  and  allow  them  to  be  refiled 
only  after  they  are  reformed  and  purged.    And  this  remedy 
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is  the  proper  practice,  without  allowing  the  breach  of  the 
rule,  by  one  party  to  the  suit,  to  provoke  an  equal,  if  no 
greater,  violation  of  law  by  the  other.  The  course  fol- 
lowed in  this  case  cannot  be  sanctioned. 

Third — This  assignment  is  that  the  court  erred  in  over- 
ruling the  application  of  defendant  for  cliange  of  venue. 
Section  466  of  the  Criminal  Code  provides  that  *'  all  crim- 
inal cases  shall  be  tried  in  the  county  whei*e  the  offense  was 
committed,  unless  it  shall  appear  to  the  court  by  affidavits 
that  a  fair  and  impartial  trial  cannot  be  had  therein,  in 
which  case  the  court  may  direct  the  person  accused  to  be 
tried  in  some  adjoining  county."  This  section  is  identical 
with  that  of  section  121  of  the  statute  in  force  in  Ohio, 
passed  March  7,  1831,  under  which  was  tried  and  reported 
McGehan^s  case,  27  O.  St.,  280,  cited  by  counsel  for  de- 
fendant in  error. 

In  the  opinion  the  court  says,  p.  283:  '^This  section  is 
appropriate  legislation  to  enforce  the  bill  of  rights  upon  this 
question  of  venue,  and  confers  jurisdiction  upon  the  court 
in  the  county  where  the  offense  was  committed  to  make  an 
order  that  the  accused  may  be  tried  in  an  adjoining  county. 
When  a  statute  directs  the  time  when,  the  manner,  and 
court  that  shall  have  jurisdiction  over  a  subject-matter,  and 
no  provision  is  made  for  a  rehearing  in  the  same  court, 
jurisdiction  once  exercised  is  exhausted,  and  a  court  of  co- 
ordinate power  could  not,  at  another  time  and  place,  take 
jurisdiction  of  the  same  subject-matter. 

"After  an  order  for  change  of  venue  is  made,  the  statute 
points  out  the  manner  and  by  whom  it  shall  be  executed. 
Section  422,  Criminal  Code,  provides  that  the  'clerk  of  the 
county  where  the  indictment  was  found  *  *  *  shall 
make  out  a  certified  transcript  of  all  the  proceedings  in  the 
case,  which,  together  with  the  original  indictment,  he  shall 
transmit  to  the  clerk  of  the  court  to  which  the  venue  is 
changed.'  This  duty  is  required  of  the  clerk  of  the  county 
where  the  offense  was  committed,  and  permitted  to  no 
other.'' 
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The  construction  placed  upon  this  statute  by  the  supreme 
court  of  Ohio  meets  with  our  entire  approval,  and  is 
adopted  as  the  proper  construction  of  our  own.  It  being 
remembered  that  the  crime  of  which  the  plaintiff  in  error 
was  on  trial  was  alleged  to  have  been  committed  in  the 
county  of  Richardson,  and  that  the  accused,  upon  his  ap- 
plication, had  been  directed  to  be  tried  in  the  adjoining 
county  of  Pawnee  by  a  change  of  venue,  he  had  exhausted 
his  rights  and  privileges  under  the  statute,  and  there 
was  no  provision  by  which  he  could  be  tried  in  another 
county  and  a  strange  place. 

Fourth — This  error  consists  in  the  court^s  permitting 
the  attorneys,  Martin  and  Falloon,  to  assist  in  prosecuting 
the  accused. 

It  appears  from  the  record  that  on  the  28th  of  May, 
1889,  the  cause  being  heard,  the  defendant  by  his  attorney 
entered  objections  in  writing  to  the  appearance  of  E.  A, 
Tucker  as  prosecuting  attorney  in  the  case,  he  not  being 
the  official  prosecuting  attorney  of  Pawnee  coimty,  and 
also  objected  to  the  appearance  of  F.  Martin  and  Edwin 
Falloon  for  the  reason  that  neither  is  county  attorney  of 
Pawnee  county,  which  objections  were  overruled.  Upon 
this  part  of  the  record  the  plaintiff  in  error  presents  the 
above  point,  number  four  and  also  number  five.  This  ob- 
jection was  a  general  one  to  the  appearance  in  the  cause  of 
the  attorneys  named  and  applies  to  each  of  them,  whether 
in  the  capacity  of  official  prosecutors,  or  as  assistant  coun- 
sel. The  right  of  assistant  counsel  or  counsel  employed 
and  paid  by  private  parties  to  appear  on  the  part  of  the 
state  in  a  criminal  prosecution  and  assist  the  prosecuting 
attorney  has  been  considered  and  decided  in  this  court  in 
the  cases  cited  by  counsel  for  the  plaintiff  in  error,  that  of 
PoHn,  14  Neb.,  540,  and  Bradshaw,  17  Id.,  151;  and  the 
right' of  the  state  to  the  assistance  of  such  counsel,  in  such 
cases,  is  fully  established. 

But  it  is  contended  that  as  these  cases  arose  under  the 
46 
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statute  existing  prior  to  the  passage  of  the  act  of  March 
10^  1885^  providing  for  the  election  of  county  attorneys, 
they  are  not  precedents  in  this  case.  The  provision  of  stat- 
ute at  the  time  of  the  passage  of  the  last  mentioned  act  pro- 
vides that "  It  shall  be  the  duty  of  the  district  attorney  of  estch 
judicial  district  to  appear  in  the  district  court,  at  each  term 
of  the  same,  in  each  county  in  the  judicial  district  for  which 
he  was  elected,  and  prosecute  and  defend  all  actions,  civil 
and  criminal,  and  all  matters  whatsoever  in  which  the  state 
or  couniy  may  be  interested/'  (Comp.  Stats.,  1881,  p.  66.) 
The  corresponding  provision  now  in  force  provides  that  "It 
shall  be  the  duty  of  the  county  attorney  to  appear  in  the 
several  courts  of  their  respective  counties,  and  prosecute  and 
defend,  on  behalf  of  the  state  and  county,  all  suits,  applica- 
tions or  motions,  civil  or  crininal,  arising  under  the  laws 
of  the  state,  in  which  the  state  or  the  county  is  a  party  or 
interested/'  (Sec.  16,  chap.  7,  Comp.  Stats.,  1889.)  The 
following  additional  provision  is  relied  upon  by  counsel  as 
changing  the  rule  and  taking  this  case  out  of  the  effect  of 
the  decisions  referred  to  (sec.  20,  chap.  7):  "The  county 
attorney  may  appoint  one  or  more  deputies,  who  shall  act 
without  any  compensation  from  the  county,  to  assist  him 
in  the  discharge  of  his  duties;  Provided^  That  the  county 
attorney  of  any  county  may,  under  the  direction  of  the  dis- 
trict court,  procure  such  assistance  in  the  trial  of  any  person 
charged  with  the  crime  of  felony  as  he  may  deem  necessary 
for  the  trial  thereof,  and  such  assistant  or  assistants  shall  be 
allowed  such  reasonable  compensation  as  the  county  board 
shall  determine  for  his  services,  to  be  paid  by  order  on  the 
county  treasurer,  upon  presenting  to  said  board  the  certifi- 
cate of  the  district  judge  before  whom  said  cause  was  tried 
certifying  to  the  services  rendered  by  such  assistant  or 
assistants."  (Comp.  Stats.,  1889,  91.)  Counsel  in  the  brief 
say  that  "  under  the  above  section  we  think  the  assistants 
of  the  county  attorney  are  to  be  r^rded  as  his  deputies, 
and  that  they  must  take  the  same  oath  as  that  of  their 
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principal.  In  the  case  at  bar,  the  record  shows  that  in  the 
trial  of  the  ciase  in  Pawnee  county,  at  the  request  of  the 
county  attorney  of  Richardson  county,  F.  Martin  and  Ed- 
win Falloon  were  appointed  to  assist  in  the  prosecution. 
These  attorneys  were  employed  and  paid  by  private  parties 
and  took  no  oath.''  But  it  by  no  means  appears  that 
Martin  and  Falloon  were  deputies  of  the  district  attorney 
appointed  under  the  provisions  of  the  20th  section,  but 
were  his  assistants  procured  by  him  under  the  direction  of 
the  district  court  in  accordance  with  the  proviso  of  said 
section,  and  were  not  required  to  take  an  official  oath  other 
than  tliat  as  attorneys  of  the  court;  and  the  only  objection 
which,  in  my  mind,  could  be  urged  to  their  appearing  in 
the  case,  and  even  as  to  that  I  am  not  certain,  is  that  they 
were  not  procured  to  assist  the  official  attorney  of  the 
proper  county. 

The  fifth  point  urged  is  to  the  fact  that  E.  A.  Tucker, 
county  attorney  of  Richardson  county,  followed  the  case 
upon  the  venue  being  changed  to  Pawnee  county,  and  there 
assumed,  and  was  permitted  by  the  court  to  assume  and 
conduct  the  prosecution  over  the  objections  of  the  duly 
elected  county  attorney  of  Pawnee  county.  This  objection 
was  not  very  squarely  made,  as  appears  from  the  record.  It 
was  not  made  by  the  county  attorney  in  his  official  capacity, 
but  was  made  by  him  together  with  E.  W.  Thomas  and 
Captain  Humphrey  as  attorneys  for  the  defendant.  It 
does  not  appear  with  any  clearness  in  the  record  at  what 
time  the  firm  of  Humphrey  and  Lindsay  [the  county  at- 
torney] were  employed  or  first  appeared  as  counsel  for  the 
defendant.  It  is  to  be  presumed,  however,  that  it  was  be- 
fore the  election  of  Lindsay  to  the  office  of  county  attorney. 
If  I  am  correct  in  this  assumption,  it  then  appears  that 
upon  taking  charge  of  the  office  of  county  attorney  Mr. 
Lindsay  found  himself  under  a  disability  tp  discharge  the 
duties  of  his  office  in  respect  to  the  prosecution  of  the  de- 
fendiint     It  does  not  appear  that  he  availed  himself  of  the 
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privilege  of  appointing  one  or  more  deputies.  If  be  did, 
such  deputies  would  probably  rest  under  like  disability, 
so  that  at  the  trial,  so  far  as  this  case  was  concerned, 
the  county  of  Pawnee  was  without  a  prosecuting  attorney 
competent  to  prosecute  the  defendant.  Here  arises  an 
important  question  as  to  the  duty  of  the  court  in  this  exi- 
gency. Counsel  for  the  state,  in  the  brief,  say :  "  It  must  be 
remembered  that  Eichardson  county  pays  the  expenses  of 
the  trial,  and  the  county  attorney  of  that  county  was  the 
proper  one  to  try  the  case,  when  the  county  attorney  of 
Pawnee  could  not  defend  the  interest  of  the  state  by  reason 
of  having  been  employed  as  an  attorney  for  the  accused." 
I  cannot  agree  to  this  proposition ;  certainly  not  in  its  gen- 
eral significance.  If  the  fact  that  Richardson  county  "  pays 
the' expenses  of  the  trial"  is  to  be  considered  as  entitled  to 
weight,  then  it  would  follow  that  it  was  the  duty  of  the 
county  attorney  of  that  county  to  control  the  prosecution 
of  the  ease  irrespective  of  the  condition  of  the  county  at- 
torney of  Pawnee.  There  is  certainly  no  express  provision 
of  statute  making  it  the  duty  of  a  county  attorney,  upon 
the  removal  of  a  criminal  cause  from  the  county  upon  a 
change  of  venue,  to  follow  the  case  to  the  adjoining  county; 
nor  any  which  relieves  the  county  attorney,  or  any  oflScer 
of  the  county  to  which  such  removal  may  be  had,  of  his 
appropriate  duty  under  the  laws  of  the  state  in  the  prosecu- 
tion of  the  cause  to  all  intents  and  purposes  as  though  the 
case  had  originated  there. 

The  chapter  of  the  statute  of  the  state  of  Kansas  enti- 
tled "  County  Attorney  "  is  substantially  the  same  as  that 
of  sections  15  to  27  inclusive  of  chapter  7  of  our  own 
laws;  indeed,  it  is  not  improbable  that  those  sections  were 
adopted  from  the  Kansas  law.  The  case  of  Huffman  v. 
The  Commissioners  of  Greenwood  County,  23  Kas.,  281, 
cited  by  counsel  for  plaintiff  in  error,  arose  under  the  stat- 
ute of  that  state,  and  was  an  action  brought  by  the  county 
attorney  of  Greenwood  county  against  the  commissioners 
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for  services  in  the  prosecution  of  one  Nicholas,  indicted  for 
the  crime  of  embezzlement  as  county  treasurer,  and  who  was 
granted  a  change  of  venue  to  the  adjoining  county  of  Lyon. 
The  court  in  the  opinion  said,  p.  282:  "The  county  board 
seemed  to  labor  under  the  impression  that  the  services  sued 
for  were  rendered  as  county  attorney,  and  the  trial  court  ap- 
parently held  that,  as  the  evidence  of  the  defendants  contra- 
dicted the  testimony  of  the  plaintiff  concerning  an  express 
contract  between  plaintiff  and  the  county  board  for  the  ser- 
vices, no  contract  was  proved,  and  therefore  the  county  was 
not  liable.  Here  was  error.  As  the  services  charged  for  were 
rendered  in  the  prosecution  of  a  case  beyond  the  limits  of 
Greenwood  county,  and  as  plaintiff  attended  personally  the 
court  outside  of  said  county,  the  services  for  the  county  per- 
formed in  Lyon  county  were  beyond  and  outside  of  his  du- 
ties as  county  attorney."  From  such  consideration  as  I  have 
been  able  to  give  the  subject,  I  am  unable  to  find  anything 
in  the  general  policy  of  the  laws,  and  certainly  nothing  in 
their  letter,  imposing  the  duty  or  conferring  the  privilege 
upon  the  county  attorney  of  Richardson  county  to  follow 
this  case  into  Pawnee,  and  in  his  official  capacity  take  the 
management  and  control  of  its  prosecution.  It  is  true 
that  the  taxpayers  of  Richardson  county  had  a  remote  pe- 
cuniary interest  in  the  conviction  of  the  accused;  but  they, 
in  common  with  all  the  people  of  the  state,  had  a  higher 
interest  in  the  due  administration  of  the  laws,  and  the 
meting  out  of  impartial  justice  to  all  persons  accused. 
This  measure  of  justice,  it  had  been  made  to  appear  by 
legal  process,  he  would  probably  not  obtain  in  Richardson 
county,  therefore  the  duty,  the  power,  and  the  privilege  of 
his  further  prosecution  of  the  crime  charged  was  removed 
to  the  adjoining  county  of  Pawnee.  This  removal  was 
absolute  and  complete,  as  well  from  all  the  officers  of  that 
county,  including  the  county  attorney,  as  from  the  inhab- 
itants as  jutors  and  citizens.  The  removal  imposed  upon 
the  adjoining  county  of  Pawnee  and  its  authorities,  as  well 
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as  upon  its  inhabitants  as  jurors^  the  whole  responsi- 
bility of  prosecuting  the  accused;  and  although  the  peo- 
ple of  Richardson  county  had  still,  as  stated^  a  pecuniary 
interest  as  taxpayers  in  his  conviction,  neither  the  letter 
nor  the  spirit  of  the  laws  had  left  them  any  power  to  con- 
serve that  interest  by  the  presence  of  an  of&cial  prosecutor 
either  to  reinforce  or  to  restrain  the  authorities  of  Pawnee 
county  in  the  discharge  of  their  juridical  duties.  But  the 
question  still  remains,  What  was  the  duty  of  the  court  un- 
der these  circumstances,  the  county  attorney  of  Pawnee 
having  to  some  extent  been  identified  with  the  defense  of 
the  accused?  This  question  I  think  is  sufficiently  answered 
by  the  language  of  the  21st  sec.,  chap.  7,  of  the  law  re- 
ferred to,  that,  "in  the  absence,  sickness,  or  disability  of 
the  county  attorney  and  his  deputies,  the  court  before  whom 
it  is  his  duty  to  appear,  in  which  there  may  be  business 
for  him,  may  appoint  an  attorney  to  act  as  county  attorney, 
by  an  order  to  be  entered  upon  the  minutes  of  the  court, 
but  who  shall  receive  no  compensation  from  the  county  ex- 
cept as  provided  for  in  section  six  (6)  of  this  act.  [Sec.  20 
of  this  chapter.]"  Undoubtedly  the  word  "disability"  as 
used  was  intended  to  cover  cases  of  this  kind.  It  will  not 
be  contended  that  had  the  county  attorney  of  Pawnee  been 
absent  or  sick  it  would  have  been  the  plain  duty  of  the 
court  to  have  appointed  an  attorney  to  act  as  the  county 
attorney  in  this  case ;  equally  so  when  his  disability  by 
reason  of  his  prior  employment  as  attorney  for  the  defend- 
ant appeared  upon  the  records  of  the  court.  It  may  be 
said  that  this  was  substantially  done  in  the  permission  and 
acquiescence  of  the  court  of  the  appearance  and  action  of 
the  county  attorney  of  Richardson  county  in  that  capacity. 
It  is  certainly  the  spirit  of  the  statute  that  the  attorney  so 
appointed  be  a  resident  of  the  county,  and  while  an  occa- 
sion might  arise  when  there  was  no  competent  resident  at^ 
torney  unemployed  by  the  defense,  such  was  not  the  case 
in  this  instance. 
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The  sixth  and  seventh  assignments  of  error  arise  upon 
the  overruling  by  the  court  of  the  defendant's  challenge  for 
cause  of  certain  jurors,  and  the  refusal  to  allow  the  coun- 
sel for  defendant  to  put  certain  questions  to  the  jurors  upon 
their  voir  dire.  It  appears  from  the  cross-examination  of 
W.  G.  Lyman,  a  juryman,  upon  his  voir  dire,  counsel  for 
defendant  put  the 

Q.  Have  you  not  within  the  past  year  made  remarks 
about  J.  L.  Gandy? 

A.  I  think  I  have;  yes,  sir. 

Q.  Did  they  not  indicate  that  your  mind  is  biased  against 
him? 

The  state's  objection  to  the  question  was  sustained  by 
the  court. 

The  cross-examination  of  the  juror  was  continued  at 
some  length,  and  the  counsel  for  defendant  put  the 

Q.  If  I  understand  you  correctly,  you  said  you  had  not 
formed  any  opinion  as  to  the  merits  of  this  case? 

A.  I  have  not,  because  I  don't  know  anything  about  it. 

Q.  And  outside  of  the  facts  and  any  circumstances  com- 
ing within  your  knowledge,  in  regard  to  the  case,  is  it  not 
a  fact  that  you  have  a  bias  against  Mr.  Gandy? 

A.  No,  I  cannot  say  that  I  have. 

Q.  Are  you  positively  sure,  and  will  you  positively 
swear,  that  your  mind  is  entirely  free  from  any  prejudice 
or  bias  agaiast  Mr.  Gandy? 

A.  I  will. 

Taking  these  answers  of  the  juror  together,  I  do  not 
think  there  was  the  error  complained  of  in  the  overruling 
of  the  challenge  for  cause.  The  object  of  the  question  to 
the  juryman,  which  was  overruled  by  the  court,  was  to 
ascertain  whether  or  not  the  juror  was  influenced  by  a  bias 
or  prejudice  against  the  accused.  Whatever  his  answer 
might  have  been  to  this  question  had  he  been  required  to 
answer,  it  would  have  been  subject  to  explanation  and 
qualification,  and  had  it  been  strictly  in  the  affirmative,  his 
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subsequent  answers  to  questions  put  by  counsel  would  have 
explained  it  as  not  indicating  a  bias  or  prejudice  against 
the  accused,  for,  as  to  both  of  those  disqualifications,  he 
positively  swore  he  had  neither  one. 

In  the  case  of  Davis  v.  Hunter,  7  Ala.,  136,  cited  in  the 
text  of  Proffatt  on  Jury  Trials,  the  court  held  that  "  after 
the  juror  had  stated  that  he  was  sensible  of  no  bias  or 
prejudice  in  the  cause  it  was  not  proper  for  the  court  to 
allow  any  further  cross-examination  of  the  juror  on  that 
subject."  Without  expressing  an  approval  of  this  ruling  to 
its  full  extent,  I  am  of  the  opinion  that  when  it  appears 
from  the  entire  examination  of  a  juror  that  he  disclaims  all 
bias  and  prejudice  against  the  challenging  party  in  fact,  and 
that  he  so  declares  himself  on  the  cross-examination,  it  is 
not  error  in  the  court  to  overrule  the  challenge  made  upon 
that  ground. 

The  juryman,  Joseph  Patterson,  having  stated  on  his 
examination  in  chief  to  the  prosecuting  attorney  that  he 
knew  nothing  of  the  facts  in  the  case;  that  he  had  never 
heard  anything  of  them  except  that  there  was  such  a  case, 
and  that  he  had  no  opinion  in  regard  to  the  gailt  or  inno- 
cence of  the  accused ;  and  was  further  examined  by  the 
counsel  for  the  defendant,  and  having  stated  that  he  first 
heard  of  "this  trial  some  time  during  the  first  two  weeks 
of  this  court  here;"  that  he  was  at  home  when  the  first 
trial  took  place,  and  heard  nothing  about  it  at  that  time, 
that  he  knows  of;  has  had  no  conversation  with  any  of  his 
neighbors  with  regard  to  the  case;  nor  had  he  talked  the 
matter  over  with  other  jurymen;  that  he  was  perfectly 
clear  that  he  had  neither  formed  nor  expressed  any  opinion 
in  r^ard  to  the  case ;  he  was  then  asked,  "  If  Mr.  Gandy, 
sitting  as  defendant  in  the  court  here,  is  presumed  by  you  to 
be  an  innocent  man?"  which  was  objected  to  by  the  state, 
and  the  objection  sustained.  The  examination  was  con- 
tinued to  the 

Q.  Can  you  state  whether  or  not  you  have  the  slightest 
bias  in  your  mind  against  Mr.  Grandy  ? 
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A.  I  have  none. 

Q.  Have  you  none  whatever  ? 

JL  No,  sir. 

The  cross-examination  continued  at  some  length  to  the 
same  effect.  While  I  think  it  would  have  been  entirely 
safe  and  proper  for  the  court  to  have  permitted  the  juror 
to  answer  the  question^  I  am  not  prepared  to  say  that  it 
was  its  duty  to  allow,  on  the  cross-examination,  the  ques- 
tion of  presumption  either  in  law  or  fact.  The  sole  object 
of  inquiry  was  the  impartiality  of  the  juror,  to  ascertain 
whether  he  had  formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  and  whether  his  mind 
was  affected  by  any  degree  of  bias  or  prejudice  in  favor  of 
or  against  his  prosecution.  The  course  which  the  cross- 
examination  was  allowed  to  take  fully  answered  these  pur- 
poses. 

Passing  for  the  present  the  eighth  objection,  the  ninth  is 
based  upon  the  overruling  by  the  court  of  the  challenge  of 
the  juror  Ernest  Lloyd.  This  juror  on  his  examination  by 
counsel  for  the  state  having  replied  that  he  was  not  ac- 
quainted with  the  defendant,  but  had  met  and  knew  him 
by  sight;  that  he  had  talked  with  him,  but  not  in  regard 
to  this  case ;  that  he  had  seen  him  in  Birchard  about  three 
years  ago,  and  was  told  that  he  was  Mr.  Gandy ;  that  he 
knew  nothing  in  regard  to  this  case;  that  he  had  no 
opinion  in  regard  to  the  guilt  or  innocence  of  the  accused  ; 
that  he  had  not  talked  with  any  of  the  attorneys  about  the 
case,  nor  heard  them  talk  about  it;  he  was  cross-exam- 
ined by  counsel  for  defendant,  in  which  he  substantially 
reiterated  his  answers,  and  further  answered  in  reply  to 
the 

Q.  Can  you  state  whether  or  not  you  have  any  bias  in 
r^rd  to  this  matter? 

A.  No,  sir. 

Q.  Have  you  any  prejudice? 

A.  No,  sir ;  I  have  had  no  business  to  make  me  so. 
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Q.  From  what  you*  have  heard,  hasn't  it  made  a  bias  in 
your  mind  ? 

A.  No,  sir;  because  I  donH  know  whether  he  is  guilty 
or  not. 

Q.  Did  you  ever  hear  any  one  say  anything  about  his 
guilt  or  innocence. 

A.  No,  sir. 

Q.  Do  you  think  it  would  take  less  proof  in  his  than  in 
any  other  case? 

A.  No,  sir;  I  would  go  according  to  evidence  produced. 

Q.  You  would  decide  on  the  evidence  produced? 

A.  Yes,  sir. 

Q.  And  you  would  allow  no  other  consideration  but  the 
evidence  in  making  up  your  verdict? 

A.  Certainly  not. 

Q.  You  are  positive  of  that? 

A.  I  know  it,  but  would  not  swear  to  it.     *     *     * 

Q.  You  are  perfectly  sure  that  you  have  not  the  slight- 
est prejudice  in  this  matter  ? 

A.  That  is  what  I  swore  to. 

Q.  Either  against  Grandy  or  his  attorneys? 

A.  No,  sir.     *     *     * 

Q.  You  would  give  Gandy  as  good  a  show  as  any  other 
person? 

A.  Yes,  sir. 

Q.  You  would  let  no  outside  matter  influence  your  ver- 
dict? 

A.  No,  sir. 

Q.  You  may  state  whether  you  would  give  the  same 
credit  to  what  an  infamous  person  would  say  on  the  stand 
as  to  a  gooil  reliable  witness.  (Objection  of  the  state  sus- 
tained by  the  court.) 

Q.  Do  you  look  upon  the  testimony  of  all  men,  after 
being  sworn,  as  of  the  same  character? 

A.  Certainly,  if  a  man  goes  upon  the  stand  and  swears 
to  a  thing.     (Defendant  challenges  the  juror  for  cause.) 
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B7  the  court:  You  can  explain  yourself.  If  you  would 
believe  one  man  as  quick  as  another,  let  it  be  known ;  but 
if  you  take  other  things  into  consideration,  as  bearing  upon 
the  probability  of  their  story,  or  other  opportunities  of 
knowledge,  and  probabilities  of  truthful  character,  what 
would  you  mean  by  that? 

A.  I  don't  know  any  of  the  witnesses,  and  of  course  I 
would  have  to  believe  one  as  much  as  another.  (The  de- 
fendant again  challenges  the  juror.  The  court  makes  no 
decision.) 

Q.  (supposed  by  the  court) :  Do  you  mean  till  you  know 
something  about  it? 

A.  Yes,  sir. 

Q.  Do  you  mean  that  your  mind  is  unbiased  as  to  the 
evidence  that  may  come  before  it? 

A.  Yes,  sir. 

Q.  And  in  weighing  the  testimony  of  the  several  wit- 
nesses? 

A.  Of  course  it  would  be  in  the  way  the  testimony 
comes. 

Q.  If  the  court  would  give  you  instructions  on  those 
questions,  would  you  follow  the  instructions  ? 

A.  Certainly  I  would. 

Q.  Your  mind  is  unbiased  on  those  questions;  you  have 
no  prejudice  against  one  witness  more  than  another  ? 

A.  I  have  no  prejudice  at  all.  (The  defendant  chal- 
lenges the  juror  for  cause,  for  the  reason  that  he  states  "  he 
would  believe  one  witness  as  quick  as  another.^'  Challenge 
overruled.) 

As  heretofore  stated,  the  sole  object  of  the  examination 
of  this  juror  was  to  ascertain  whether  he  had  formed  or 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the 
accused,  and  whether  his  mind  was  affected  by  bias  or  prej- 
udice for  or  against  the  accused,  and  not  to  ascertain  his 
views  in  mental  and  moral  philosophy,  and  the  weight  to 
be  given  to  the  testimony  of  witnesses  by  that  criterion. 
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And,  I  think,  there  is  no  warrant  in  the  law  for  holding 
him  disqualified  as  a  juror  on  account  of  the  views  ex- 
pressed by  him  on  any  subject  other  than  those  indicated 
as  the  extent  and  limit  of  his  examination. 

Returning  to  the  eighth  point,  the  error  is  predicated 
upon  the  allowing  by  the  court  of  the  prosecuting  attor- 
ney's indorsement  upon  the  information  of  the  names  of 
ten  additional  witnesses,  only  one  of  whom  was  called  at 
the  trial,  and  not  for  the  purpose  falsely  set  out  in  the  no- 
tice to  the  defendant.  It  appears  that  on  May  21,  1889, 
the  county  attorney  of  Richardson  county  served  on  the  de- 
fendant a  notice  that  he  would  ask  the  court  to  allow  him 
to  indorse  on  the  information  against  the  defendant  in  the 
case  to  be  tried  May  27,  1889,  at  the  opening  of  the  court, 
the  following  witnesses,  to  be  used  for  rebuttal  or  impeach- 
ment and  for  no  other  purpose  whatever.  The  names  of 
ten  witnesses  are  enumerated,  including  that  of  Geoi^ 
Marsh.  No  application  was  made  to  the  court  for  that 
purpose  until  the  29th  of  May,  after  a  portion  of  the  jury- 
men had  been  selected,  when  the  application  was  made  and 
allowed  against  the  objection  of  the  defendant 

It  appears  from  the  record  that  on  May  27, 1889,  E.  A, 
Tucker  presented  and  filed  a  written  notice  directed  to 
James  L.  Gandy,  and  which  had  been  served  on  him  by 
the  sherifiP,  to  the  efiect  that  he  would  ask  the  court  to  allow 
him  to  indorse  upon  the  information  the  names  often  wit- 
nesses therein  set  out,  which  witnesses  would  only  be  used 
for  the  purpose  of  rebuttal,  or  impeachment,  and  for  no 
other  purpose  whatever.  It  also  appears  that  on  May  29, 
following,  the  said  Tucker  asked  and  obtained  leave  of  the 
court  to  indorse  the  names  of  said  witnesses  upon  the  in- 
formation, which  was  done.  There  does  not  appear  to  have 
been  any  reason  given,  or  showing  made,  why  the  names 
of  the  witnesses  were  not  indorsed  on  the  information  at 
the  time  of  its  filing,  nor  does  it  appear  that  the  names 
of  the  witnesses  were  not  known  to  the  county  attorney 
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at  the  time  of  filing  the  information.  But  one  of  these 
witnesses  was  sworn.  Defendant  complains  that  this  wit- 
ness was  sworn  and  examined  upon  the  presentation  of 
the  case  in  chief  by  the  state,  and  not  on  rebuttal,  or  upon 
impeachment,  according  to  the  terms  of  the  notice.  But 
the  statute  does  not  provide  for  a  classification  of  the  wit- 
nesses. If  this  witness's  name  was  properly  indorsed  upon 
the  information  for  any  purpose,  he  was  a  witness  for  any 
purpose  of  the  trial  for  which  the  state  might  call  him. 
Section  579  of  the  Criminal  Code  provides  that  "All 
'  informations  shall  be  filed  during  term,  in  the  court  hav- 
ing jurisdiction  of  the  oflFense  specified  therein  by  the 
prosecuting  attorney  of  the  proper  county  as  informant ; 
he  shall  subscribe  his  name  thereto  and  indorse  thereon 
the  names  of  the  witnesses  known  to  him  at  the  time  of 
filing  the  same ;  and  at  such  time  before  the  trial  of  any 
case,  as  the  court  may  by  rule  or  otherwise  prescribe,  he 
shall  indorse  thereon  the  names  of  such  other  witnesses  as 
shall  then  be  known  to  him.''  This  section  has  been  twice 
construed  by  this  court,  but  not  in  either  case  upon  facts 
precisely  like  those  of  the  present  case.  In  Park  r.  S^orfe, 
20  Neb.,  515,  we  had  occasion  to  refer  to  the  fact  that  our 
statute  governing  proceedings  on  information  was  borrowed 
substantially  from  that  of  Michigan,  where  they  had  Been 
construed  by  the  court  of  last  resort  before  our  adoption 
of  them.  We  specially  cited  the  case  of  the  People  v.  Holly 
48  Mich.,  482,  where,  in  an  opinion  published  prior  to  our 
adoption  of  the  statute  of  that  state,  the  supreme  court 
laid  down  the  law  in  its' syllabus  that  "In  a  criminal 
prosecution  the  names  of  witnesses  cannot,  against  ob- 
jection, be  added  to  the  information  without  a  showing 
that  they  were  not  known  earlier  and  in  time  to  give 
defendant  notice  in  season  to  anticipate  their  presence  be- 
fore trial."  We  again  signify  our  approval  of  the  princi- 
ple of  that  case.  The  notable  departure  from  the  law  thus 
expressed  in  the  present  case  is  that  the  court  allowed, 
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against  objection^  the  names  of  witnesses  to  be  added  to 
the  information  without  a  showing  that  they  were  not 
known  earlier. 

The  tenth  assignment  of  error  is  that  the  verdict  is  not 
sustained  by  the  evidence.  It  was  formerly  the  law  that 
two  witnesses  were  necessary  to  convict  of  the  crime  of 
perjury ;  as  was  said,  otherwise  there  would  be  no  more 
than  the  oath  of  one  against  another^  upon  which  the  jury 
could  not  safely  convict.  But  this  strictness  has  long  since 
been  relaxed ;  the  true  principle  of  the  rule  being  this, 
that  the  evidence  must  be  something  more  than  sufficient  , 
to  counter-balance  the  oath  of  the  prisoner,  and  the  legal 
presumption  of  his  innocence.  The  same  effect  being  given 
to  the  oath  of  the  prisoner  as  though  it  were  that  of  a 
credible  witness,  the  scale  of  evidence  is  exactly  balanced, 
and  the  equilibrium  must  be  destroyed  by  material  and 
independent  circumstances  before  the  party  can  be  con- 
victed. (See  1  Greenl.,  sec.  257;  2  Roscoe,  Crim.  Evi- 
dence, *  858/.) 

We  have  seen  that  the  oath  of  the  accused,  which  is  as- 
signed for  perjury,  must  be  contradicted  by  one  witness, 
and  that  in  addition  tliereto  there  must  be  at  least  strong 
corroborative  evidence  tending  to  show  the  falsity  of  the 
oath  of  the  accused.  It  would  seem  upon  principle  tliat 
the  oath  affirmatively  relied  upon  to  contradict  and  disprove 
the  oath  of  the  accused  must  positively  contradict.  This 
would  seem  to  be  necessary  in  order  to  create  that  counter- 
poise and  equilibrium  between  the  oath  of  the  accused  and 
that  of  the  prosecuting  witness,  which,  as  we  have  seen, 
must  be  overcome  by  additional  or  corroborating  evidence 
before  there  can  be  a  conviction^  I  have  not  been  able  to 
find  any  case  of  conviction  upon  oral  testimony  where  the 
oath  of  the  prosecuting  witness  has  failed  to  absolutely  and 
in  positive  terms  contradict  the  statement  of  the  accused 
assigned  for  perjury.  Such  being  the  case  I  have  failed  to 
find  a  discussion  in  any  case  of  the  point  now  under  con- 
sideration. 


r 


SEPTEMBER  TERM,  1889.  735 

Oandy  v.  State. 

It  appears  from  the  bill  of  exceptions  upon  the  oath  of 
Garret  Minor  that  upon  the  trial  before  said  Minor,  as  a 
justice  of  the  peace  of  Richardson  county,  in  an  action  then 
pending  and  being  tried  before  him,  wherein  D.  H.  Maxson 
was  plaintiff  and  Samuel  Powell  was  defendant,  the  ac- 
cused, James  L.  Grandy,  was  a  witness  for  the  defendant ; 
that  upon  being  duly  sworn  by  the  said  justice  of  the  peace 
the  accused  testified  and  swore  that  J.  M.  Thayer  had  made 
him  a  written  lease  to  the  property  in  controversy  in  the 
suit  then  pending  before  the  said  justice  of  the  peace ;  that 
he  then  and  there  offered  what  purported  to  be  a  copy  of 
the  lease,  and  said  it  was  a  copy  of  the  paper  given  by 
Thayer  to  him ;  and  said  the  lease  was  made  at  Oberlin, 
Kansas,  and  was  put  in  the  hands  of  Mr.  Beery  to  be  kept 
until  called  for ;  that  Mr.  Beery  gave  it  up  to  him,  and 
that  he  and  Powell  made  a  copy  of  it  and  that  Powell  took 
the  original ;  he  said  that  this  (the  paper  which  he  pre- 
sented) was  a  copy  of  the  original  lease  given  him  by  Thayer 
at  Oberlin,  Kansas,  some  time  in  the  preceding  February ; 
that  the  Beery  in  whose  hands  the  original  was  placed  was 
the  Rev.  Mr.  Beery,  and  the  original  was  as  follows  : 

"Humboldt,  Nebraska,  February  4, 1887. 

"For  and  in  consideration  of  the  sum  of  two  hundred 
and  seventy-five  dollars,  I  hereby  release  unto  J.  L.  GJandy 
the  ftrm  I  live  on,  S.  E.  i  S.  E.  i  Sec.  five  &  S.  W.  i  S. 
W.  ^  Sec.  four,  town  two,  range  13,  for  the  crop  season  end- 
ing December  first,  1887.  J.  M.  Thayeb. 

"  Witness :  John  Mabbhall.'' 

The  foregoing  is  the  oath  of  the  accused  which  is  assigned 
for  perjury.  Is  it  contradicted  by  the  oath  of  J.  M.  Thayer, 
whom  we  will  designate  the  prosecuting  witness,  in  that 
positive  manner  necessary  to  create  the  equilibrium,  spoken 
of,  between  his  oath  and  that  of  the  accused  ?  I  here  give 
his  examination  in  chief,  and  so  much  of  his  cross-exam- 
ination as  is  directed  to  its  elucidation . 
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Q.  Do  you  know  the  defendant,  J.  L.  Gandy? 

A.  Yes,  sir. 

Q.  Do  you  remember  of  being  with  him  at  Oberlin 
about  two  years  ago? 

A.  Yes,  sir. 

Q.  Was  there  any  paper  executed  there  by  you  to  him  ? 

A.  Yes,  sir. 

Q.  What  was  the  nature  and  contents  of  it?  Describe  it 
.to  the  jury. 

A.  It  was  an  order  to  Mr.  Beery  to  give  up  a  paper 
he  held,  a  bill  of  sale  against  us;  also  a  bill  of  sale  or 
written  contract  for  one-third  of  the  crop  raised  on  the 
farm. 

Q.  (Handing  witness  Exhibit  G.)  I  will  ask  you  to  ex- 
amine that  paper? 

A.  I  don't  think  that  is  the  paper. 

Q.  Do  you  say  it  is,  or  is  not? 

A.  I  think  not. 

Q.  Did  you  at  the  time  execute  a  paper  of  this  kind; 
that  is,  with  these  words  in  it? 

A.  No,  sir;  I  don't  think  I  did. 

Q.  What  was  done  with  the  paper  you  executed  at  Ober- 
lin, Kansas? 

A.  It  was  given  to  Mr.  Beery  to  hold. 

Q.  What  Beery? 

A.  Elder  Beery. 

Q.  Who  was  present  at  the  time  and  place  the  paper  was 
executed  in  Oberlin,  Kansas? 

A.  My  son,  and  William  Reeves,  Mr.  Beery,  Mr. 
Gandy,  and  one  of  the  lawyers,  either  Calvert  or  Wallace, 
and  myself,  I  think,  about  as  near  as  I  can  tell,  were  the 
men. 

Q.  Do  you  know  the  description  of  this  land,  and  where 
it  is? 

A.  I  suppose  so ;  I  lived  on  it. 

Q.  Whose  land  was  it? 
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A.  Mr.  Hunzeker's. 

Q.  Was  it  known  as  the  Hunzeker  farm  ? 

A.  Yes,  sir. 

Q.  How  far  is  it  from  Humboldt? 

A.  About  a  mile  and  a  half^  in  Richardson  oounty, 
Nebraska. 

Q.  What  claim  did  you  have  on  that  land,  if  any,  at  the 
time  you  were  in  Obcrlin,  Kansas? 

A.  I  had  it  for  a  year ;  I  had  owned  the  land  and  sold 
it,  and  was  to  have  the  use  of  it  for  that  season,  and  after 
March  rented  it  to  Elder  Maxson. 

Q.  The  same  who  testified  here  a  while  ago? 

A.  Yes,  sir. 

Q.  How  long  was  it  after  you  gave  the  paper  executed 
in  Oberlin  to  Elder  Beery  until  you  saw  it  agaiu)  if  you 
ever  did  see  it? 

A.  I  did  not  see  the  one  I  gave  to  Mr.  Beery  until 
about  the  time  of  the  trial  at  Pawnee. 

Q.  The  paper  that  was  given  to  'Squire  Beery? 

A.  No,  sir ;  the  one  given  to  Elder  Beery  was  the  one 
executed. 

Q.  Did  you  ever  see  that  paper  after  you  gave  it  to  El- 
der Beery  at  Oberlin? 

A.  I  don't  think  I  did. 

Q.  Do  you  know  what  became  of  it? 

A.  No,  sir ;  I  do  not. 

Q.  Can  you  tell  what  the  contents  were ;  what  the  state- 
ments of  that  paper  were? 

A.  It  was  to  deliver  a  bill  of  sale  that  Mr.  Beery  held ; 
and  he  was  to  have  one-third  of  the  crop,  including  grass 
or  hay. 

Q.  Was  there  anything  else  in  that  paper  that  you  re- 
member of? 

A.  I  cannot  tell  you  all  that  was  in  it  exactly ;  it  was 
—during  the  crop  season  on  the  place  I  now  live  on  —  I 
think  are  the  words. 
47 
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Q.  State  to  the  jury,  if  you  can,  how  the  land  was  de- 
scribed in  the  paper  you  executed  at  Oberlin. 

A.  It  was  described  by  the  name  of  the  farm  I  now  live 
on. 

Q.  Was  there  any  other  description  in  it? 

A.  I  don^t  think  there  was. 

Q.  To  whom  was  that  paper  made? 

A.  To  M.  E.  Gandy,  I  think. 

Q.  Before  you  went  to  Oberlin,  state  whether  or  not 
there  had  been  any  dealings  between  you  and  the  defendant 

A.  Yes,  sir. 

Q.  Was  there  any  papers  drawn? 
.     A.  Yes,  sir. 

Q.  To  whom? 

A.  My  theory  is  that  I  executed  the  paper  to  Mrs. 
Gandy  before  I  went,  and  in  Oberlin  we  executed  another 
paper  to  her.  I  think  they  were  drawn  to  M.  E.  Gandy, 
to  the  best  of  my  recollection. 

Q.  Do  you  recollect  of  their  having  a  trial  before  Jus- 
tice Minor  concerning  the  right  of  Mr.  Maxson  Jto  that 
land  in  Humboldt? 

A.  I  heard  there  was. 

Q.  Do  you  know  of  such  a  circumstance? 

A.  I  heard  of  it. 

Q.  After  that  trial  tell  the  jury  whether  or  not  you  had 
any  conversation  with  the  defendant  about  this  matter. 

A.  I  don't  think  I  did  after  the  trial. 

Q.  After  the  suit  was — do  you  remember  of  having  a 
conversation  with  Dr.  Gandy,  the  defendant  at  one  time 
about  this  case  we  are  now  trying?  (Objected  to  and  ques- 
tion withdrawn.) 

Q.  Aft«r  you  left  the  vicinity  of  Humboldt^  Nebraska, 
where  did  you  move  to  ? 

A.  To  Marshall  county, 

Cross-examined : 
Q.  What  is  your  name? 
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A.  Jeremiah;  I  think  I  told  you  J.  was  for  Jere,  and 
M.  for  miah. 

Q,  You  sign  your  name  J.  M.? 

A.  Yes,  sir;  I  take  those  letters  for  convenience. 

Q.  Where  do  you  live  now  ? 

A.  In  Webster  county,  Nebraska,  since  March  last;  be- 
fore that  in  Marshall  county,  Kansas,  for  about  two  years. 
*     *     ♦ 

Q.  When  did  you  leave  Nebraska  to  go  to  Kansas? 

A.  I  think  it  was  about  the  22-3  of  March,  1885. 

Q.  You  say  you  had  made  a  paper  to  Gkindy  or  his  wife 
in  Humboldt  and  that  paper  gave  them  what? 

A.  Yes,  sir;  it  was  a  bill  of  sale  for  the  crop,  that  is, 
one-third  of  the  crop,  and  some  stock  we  were  to  give  him 
for  three  timber  claims. 

Q.  To  be  raised  on  that  Hunzeker  farm? 

A.  I  was  to  farm  it  myself  and  live  there. 

Q.  Did  the  paper  say  so? 

A.  No,  I  don't  think  it  did. 

Q.  The  paper  simply  said  it  was  for  one-third  of  the 
crop  to  be  raised  on  that  farm? 

A.  Yes,  sir. 

Q.  What  kind  of  a  crop  did  you  allude  to? 

A.  It  didn't  say  ;  only  grass  or  hay. 

Q.  That  crop  was  not  in  the  ground  at  that  time? 

A.  No,  sir. 

Q.  You  think  it  was  about  the  3d  of  February? 

A.  I  think  it  was. 

Q.  And  you  went  to  Oberlin  that  night? 

A.  Yes,  sir;  I  thiuk  it  was  the  same  evening. 

Q.  You  and  your  son-in-law? 

A.  Yes,  sir,  and  Mr.  Beery. 

Q.  On  the  fourth  day  of  Feljruary  were  all  of  you  parties 
in  the  office  of  Calvert  and  Wallace  in  Oberlin,  Kansas? 

A.  Yes,  sir. 

Q.  Was  Gandy  there? 
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A.  Yes,  sir. 

Q.  Were  you  there? 

A.  Yes,  sir, 

Q.  Did  you  know  Calvert  and  Wallace? 

A.  No,  sir,  I  did  not  know  either  one  of  them ;  I  think 
I  have  seen  Calvert  since,  here,  probably. 

Q.  Was  Calvert  in  the  oflSoe  at  that  time? 

A.  Yes,  sir. 

Q.  They  were  doing  a  land  office  business  there ;  people 
were  taking  timber  claims  and  making  other  entries  at  that 
time? 

A.  Yes,  sir. 

Q.  And  you  made  a  paper  in  the  office  of  Calvert  and 
Wallace  on  that  4th  day  of  February  ? 

A.  Yes,  sir. 

Q.  Who  drew  it  up  ? 

A.  I  think  Mr.  Grandy  wrote  it  up. 

Q.  Did  he  write  it  on  a  blank  of  any  kind,  or  just  on 
a  sheet  of  paper  ? 

A.  Just  on  a  sheet  of  paper,  I  think. 

Q.  It  wasn't  a  blank  lease  or  anything  of  that  kind  with 
writing  on  it,  was  it? 

A.  I  don't  think  it  was. 

Q.  Do  you  know  where  he  got  it  ? 

A.  No,  I  suppose  he  got  it  there  in  the  office ;  I  don't 
know  anything  about  it. 

Q.  State  again  what  it  was — was  on  that  paper. 

A.  It  was  an  order  for  a  bill  of  sale  that  Mr.  Beery  held. 

Q.  That  was  directed  to  Mr.  Beery? 

A.  No,  sir,  I  don't  think  it  was;  I  don't  know  whether 
it  was  directed  to  him  or  not;  Mr.  Beery  took  the  paper 
and  held  it. 

Q.  I  want  to  know  what  was  on  the  paper;  you  say 
there  was  an  order  to  B.  F.  Beery,  please  deliver,  and  so 
forth ;  was  that  the  way  it  was  written  ? 

A.  I  think  likely  it  was  written  that  way. 
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Q.  To  deliver  what? 

A.  That  bill  of  sale  that  was  made  the  day  before. 

Q.  To  whom? 

A.  Mr.  Gandjr. 

Q.  Which  part  of  the  paper  was  that  on  ? 

A.  I  think  it  was  on  the  upper  part. 

Q.  What  else  was  on  the  paper? 

A.  It  was  to  give  him  one-third  of  the  crop  raised  on 
my  farm,  including  grass  and  hay. 

Q.  Isn't  it  a  fact  that  the  order  to  B.  F.  Beery  was  on 
the  lower  part  of  the  paper  and  the  other  you  speak  of  on 
the  upper  part  ? 

A.  I  think  not ;  I  would  not  be  sure,  but  I  think  not. 
.  Q.  Who  signed  the  paper  about  one-third  of  the  crop, 
including  grass  and  hay? 

A.  I  did. 

Q.  How  did  you  sign  your  name? 

A.  I  think  I  signed  it  J.  M.  Thayer. 

Q.  Who  signed  the  lower  part? 

A.  I,  and  my  son,  and  son-in-law. 

Q.  And  that  was  given  to  whom? 

A.  Elder  Beery. 

Q.  And  you  never  saw  it  afterwards  till  when  ? 

A.  I  don't  think  I  ever  saw  it ;  I  am  not  certain  about 
it. 

Upon  examining  this  evidence  of  the  prosecuting  witness, 
it  will  be  seen  that  upon  being  shown  the  paper  which  the 
accused  had  sworn  was  a  copy  of  a  lease  executed  by  the  wit- 
ness to  him,  and  his  attention  being  called  to  the  time  and 
place  at  which  the  accused  had  testified  that  the  original  was 
executed  and  was  asked  the  question,  "Did  you  at  the  time 
execute  a  paper  of  this  kind ;  that  is,  with  these  words  in 
it?  "  He  answered,  "  No,  sir ;  I  don't  think  I  did."  This 
answer  of  the  witness  constituted  but  one  sentence,  and  all 
of  its  parts  are  to  l»e  taken  together,  and  so  taken  together 
it  falls  far  short  of  a  positive  assertion  that  at  the  time  re- 
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ferred  to  he  did  not  execute  a  paper  like  the  one  exhibited 
to  him.  In  other  words,  that  he  did  not  execute  the  orig- 
inal of  which  that  paper  was  a  sworn  copy.  This  witness 
had  previously,  upon  plaintiff^s  Exhibit  G  being  handed  to 
him  and  asked  to  examine  it,  answered,  '^  I  don't  think  that 
is  the  paper ;"  and  being  asked  the  direct  question,  do  yon 
say  it  is,  or  is  not,  answered,  "I  think  not."  No  further 
attempt  was  made  to  directly  contradict  the  statement  of  the 
accused  that  the  paper  was  a  copy  of  an  original  lease  exe- 
cuted to  him  by  the  witness  there.  But  the  attorney  repre- 
senting the  state  here  directed  the  attention  of  the  witness  to 
a  certain  paper  which  the  witness  had  already  testified  that 
he  had  executed  at  Oberlin,  Kansas.  He  is  asked  what  he 
did  with  that  paper,  who  was  present  at  the  time  and  place 
of  its  execution,  and  also  to  describe  and  locate  the  land 
referred  to  in  it  ?  All  these  questions  he  answered,  and 
by  his  answers  probably  laid  the  foundation  for  the  intro- 
duction of  other  evidence  tending  to  disprove  the  state- 
ment of  the  accused  that  the  paper  held  by  him  was  a  copy 
of  that  executed  by  the  witness  Thayer,  referred  to,  but 
did  not  tend  to  contradict  the  statement  of  the  accused 
that  eaid  paper  was  a  copy  of  a  lease  executed  to  him  by 
the  witness  Thayer.  To  state  it  in  other  words  :  The  sub- 
stantive statement,  made  by  the  accused  under  oath,  upon 
which  perjury  is  assigned,  was  that  J.  M.  Thayer,  the 
prosecuting  witness,  had  executed  a  lease  to  him  of  a  cer- 
tain farm.  Thayer  is  produced  as  a  witness  to  convict  the 
accused  of  perjury  in  the  makingof  that  statement  on  oath. 
He  is  examined  directly  as  to  the  truth  of  the  statement, 
but  does  not  absolutely  contradict  it.  A  paper  is  sliown 
him  which  the  accused  had  testified  was  a  copy  of  the  lease 
and  he  is  asked  to  examine  it.  He  seems  to  have  antici- 
pated the  question  whether  it  was  a  copy  of  a  lease  which 
he  had  executed  to  the  accused  and  answered  it,  but,  in- 
stead of  answering  in  terms  of  negation,  he  replied,  "I 
don't  think  that  is  the  paper;"   and  again,  upon  being 


SEPTEMBER  TERM,  1889.  743 

Gaudy  ▼.  State. 

asked  do  you  say  it  is,  or  is  not,  instead  of  replying  in 
terms  positive,  he  answered,  ^' I  think  not;''  and  again 
upon  being  asked,  **  Did  you  at  the  time  execute  a  paper  of 
this  kind,  that  is,  with  these  words  in  it  ?"  he  answered, "  No, 
sir;  I  don't  think  I  did."  It  may  be  observed  that  even 
a  positive  answer  in  the  negative  to  this  last  question 
would  have  been  that  of  a  negative  pregnant.  He  was 
not  even  asked  in  direct  and  positive  terms,  without  limita- 
tion as  to  time,  whether  he  had  executed  a  paper  of  the  char- 
acter of  that  shown  him,  or  that  of  the  one  with  "  these 
words  in  it"  But  even  in  the  objectionable  form  of  the 
question,  as  put,  his  answer  was  equivocal.  It  is  worthy 
of  observation  that  the  witness  is  nowhere  asked  the  direct 
question  whether  he  had  at  all  executed  a  lease  to  the  ac- 
cused, and  that  he  nowhere  in  his  testimony  stated  di- 
rectly, and  in  positive  terms,  that  he  had  not  executed  a 
lease,  to  the  farm  in  question,  to  the  accused. 

The  conclusion  is  manifest,  then,  without  entering  upon 
the  consideration  of  the  question  of  corroborative  evidence 
that  the  positive  evidence  of  the  falsity  of  the  oath  of  the 
accused  which  is  assigned  for  perjury  is  not  directly  proven 
even  by  the  oath  of  one  witness ;  and  that  no  amount  of 
merely  corroborative  proof  would  be  sufficient  to  sustain 
the  verdict. 

I  will  now  call  attention  to  the  fifth  instruction  of  the 
court  to  the  jury,  though  the  error  complained  of  is  made 
the  substance  of  the  eleventh  assignment: 

*^5.  The  jury  are  instructed  that  the  law  presumes  the 
testimony  of  the  accused  as  the  testimony  of  one  credible 
witness  in  his  own  favor,  and  sufficient  to  counteract  the 
testimony  of  one  credible  witness,  swearing  positively  in 
contradiction  of  the  accused's  oath ;  so  that  the  testimony 
of  J.  M.  Thayer,  on  the  part  of  the  state,  and  the  testi- 
mony of  the  accused  as  set  forth  in  the  information  (if  the 
jury  regard  said  Thayer  as  a  credible  witness)  leave  the 
evidence  as  between  the  state  and  the  accused  equally  bal- 
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anoed ;  and  before  the  accused  could  be  convicted  the  state 
must  furnish  evidence  in  corroboration  of  said  Thayer  t9 
cause  the  scale  of  evidence  to  preponderate  in  favor  of  the 
state ;  and  such  corroborative  evidence  must  be  equal  in 
force  and  efiPect  to  the  evidence  of  another  credible  witness; 
and  if  in  view  of  the  above  rule  the  state  has  failed  to 
prove  the  truth  of  the  material  all^ations  of  the  informa- 
tion, beyond  a  reasonable  doubt,  the  accused  is  entitled  to 
an  acquittal." 

The  court  below  erroneously  assumed  in  this  instruction 
that  there  was  before  the  jury  the  testimony  of  one  credi- 
ble witness  (if  the  jury  regarded  Thayer  as  such),  swear- 
ing positively  in  contradiction  of  the  accused's  oath,  so 
that,  in  that  case,  the  testimony  of  J.  M.  Thayer,  on  the 
part  of  the  state,  and  that  of  the  accused,  as  set  forth  in 
the  information,  leave  the  testimony  as  between  the  state 
and  the  accused  equally  balanced  and  of  equal  weight. 

This  instruction  was  erroneous  and  misleading ;  for  we 
have  seen  that  the  evidence  of  Thayer  left  the  important 
and  essential  facts  contained  in  the  testimony  of  the  ac- 
cused, given  before  Justice  Minor,  and  set  out  in  the  in- 
formation, not  positively  contradicted. 

The  eleventh  assignment,  as  above  stated,  presents  errors 
based  principally  on  the  1st,  2d,  4th,  5th,  6th,  and  9th  in- 
structions to  the  jury.  It  is  not  deemed  important,  after 
what  has  been  said  on  other  questions,  to  consider  each  of 
these  points.  But  in  the  fourth  instruction  it  was  given 
substantially  to  the  jury  that  if  they  found  the  true  name 
of  J.  M.  Thayer,  from  whom,  it  is  charged  in  the  infor- 
mation, that  the  accused  falsely  testified  he  obtained  the 
lease,  is  not  John  M.  Tliayer,  as  alleged  in  the  information, 
and  should  further  find  that  his  true  name  was  Jeremiah 
Thayer,  but  is  known  as  J.  M.  Thayer  and  so  signs  his 
name,  and  as  a  matter  of  fact  is  the  J.  M.  Thayer  named 
in  the  information  as  the  identical  man  from  whom  it  is 
charged  the  accused  testified  he  obtained  the  lease,  they 
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were  instructed  that  the  averment  in  the  information  was 
not  a  fatal  variance. 

To  this  instruction  exception  is  taken  that  the  misnomer 
of  Thayer y  as  the  party  injured  in  the  charge  against  the 
accused,  is  a  fatal  variance  between  the  allegations  of  the 
information  and  the  evidence  of  record.  To  support  this 
point  the  testimony  of  the  witness  Thayer  is  cited  in  his 
examination  in  chief,  that  "  his  name  is  Jeremiah  Thayer ; 
that  he  does  not  think  he  is  commonly  known  by  any  other 
name,  and  that  he  is  not  known  nor  called  and  does  not  re- 
spond to  any  other  name."  It  is  claimed  upon  this  evi- 
dence that  the  variance,  contrary  to  the  charge  of  the  court, 
is  such  as  to  interpose  against  a  conviction.  In  support  of 
this  view  the  authority  of  Bishop  is  cited,  Crim.  Proc, 
sec.  488,  that  "  descriptive  matter  must  always  be  proved 
as  laid;  the  name  of  a  person,  corporation,  or  firm  must 
be  proved  as  laid;  any  material  variation  being  fatal;" 
and  in  sec.  477 :  "a  mistake  in  the  name  of  a  third  person, 
in  a  material  allegation,  will  be  fatal  at  the  trial ;  for  it 
creates  a  variance  between  the  allegations  and  proof."  To 
this  may  be  added  the  authority  of  Maxwell  in  Crim. 
Proc,  p.  66-7,  that  "the  names  of  parties  injured  and 
third  persons  should  be  stated  correctly  when  known;" 
aud  "where  an  indictment  stated  the  firm  name  of  partners 
owning  a  house  burglarized,  and  the  property  therein,  and 
identified  the  firm  by  naming  the  individual  members, 
proof  that  the  property  belonged  to  the  firm  without 
proof  of  the  Christian  names  of  the  members  of  the  firm 
will  not  sustain  the  indictment."  Both  authors  agree,  and 
set  forth  distinctly,  that  the  variance  under^the  analogies 
of  this  prosecution  is  fatal  to  conviction.  This  rule  has 
not  been  recently  discovered,  nor  since  the  times  of  Archi- 
bald, Chitty,  and  East,  but  before  their  day.  Other  au- 
thorities are  cited  by  counsel  of  reversals  after  conviction 
on  tlie  same  grounds,  but  are  not  deemed  essential  to 
encumber  a  lengthy  opinion  with. 
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There  are  other  important  errors  assigned  not  treated 
here^  and  as  there  must  be  iiirther  proceedings,  and  as  this 
opinion  has  reached  its  full  length,  they  will  not  be  reported. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  to  that  court  in  accordance  with  law. 

Reversed  ajscd  remanded. 
Maxwell,  J.,  concurs. 

Reese,  Ch.  J.,  dissenting. 

I  cannot  agree  to  all  the  conclusions  of  my  assodates, 
expressed  in  the  opinion  in  this  case,  and  will  briefly  state 
my  reasons  therefor. 

1.  While  the  statute  is  silent  as  to  the  duties  of  county 
attorneys  in  criminal  cases,  where  the  venue  is  changed, 
yet  I  do  not  think  it  was  the  purpose  of  the  legislature  to 
deprive  the  county  attorney  of  the  county  from  which  the 
change  is  taken,  of  the  right  or  authority  to  appear  in  the 
district  court  of  the  county  to  which  the  cause  is  removed, 
and  of  which  court  lie  is  an  oflBcer,  and  prosecute  persons 
accused  of  crimes  alleged  to  have  1:>een  committed  in  the 
county  of  which  he  is  the  attorney.  While  it  is  true  that 
this  is  not  shown  to  be  a  case  in  which  there  was  no  com- 
petent attorney  of  Pawnee  county  who  might  have  been 
appointed  as  county  attorney  for  that  county  for  the  pur- 
pose of  prosecuting  the  case,  yet  just  such  a  case  might 
arise  and  the  due  adminstration  of  the  law  would  be  eflect- 
ually  prevented ;  f6r,  if  the  theory  of  the  majority  is  cor- 
rect, no  other  could  be  appointed  and  the  state  would  be 
without  a  prosecutor,  as,  if  the  attorney  in  charge  of  the 
prosecution  must  be  the  county  attorney,  either  elected  or 
appointed,  of  the  county  where  the  trial  is  had,  no  other 
one  could  act.  A  distinction  between  the  county  attorney 
and  other  county  officers  exists  in  this :  the  county  attorney 
is  as  much  an  officer  of  the  district  court  of  one  county  as 
another,  while  other  county  officers  are  limited  in  all  things 
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to  the  territorial  bouDdaries  of  their  own  county  and  there- 
fore have  no  authority  to  act  outside  of  that  particular 
jurisdiction.  While  it  may  not  be  a  duty  specially  en- 
joined by  law  upon  a  county  attorney  to  follow  civil  and 
criminal  prosecutions  into  counties  to  which  causes  are 
set  for  trial,  yet  I  am  far  from  believing  that  such  action 
on  his  part  could  vitiate  a  verdict  and  require  a  new  trial 
where  the  state  or  county  had  been  successful.  Having 
had  charge  of  the  case  from  the  beginning,  and  having  be- 
come familiar  with  the  questions  of  law  and  fact  involved, 
which  are  in  many  cases  quite  complicated,  it  would  in 
many  instances  be  a  virtual  surrender  of  the  case  to  change 
attorneys  and  place  the  prosecution  or  defense  into  the 
hands  of  an  attorney  who  knew  nothing  of  the  facts  and 
was  not  specially  prepared  in  the  law  of  the  case.  It  must 
be  remembered  that  if  it  is  error  to  allow  him  to  follow  a 
criminal  case,  it  would  be  equally  erroneous  to  allow  him 
to  follow  a  civil  cause.  It  is  held  in  this  case  as  in  the 
cases  cited  that  the  county  attorney  "  may  have  the  assist- 
ance of  counsel  employed  on  private  account."  The  at- 
torneys employed  in  this  case  were  of  the  Richardson 
county  bar,  none  of  them,  I  think,  being  residents  of 
Pawnee  county.  The  mere  fact  that  they  were  not  the 
attorneys  for  the  county,  duly  elected  and  qualified,  is  their 
only  passport  to  the  court  of  Pawnee  county  and  their  ad- 
mission to  the  control  and  management  of  the  prosecution 
of  plaintiff  in  error.  This  I  do  not  think  is  the  rule.  If 
the  law  is  as  claimed,  it  should  be  amended  at  the  earliest 
practicable  date. 

In  State  v.  Carotheis,  1  G.  Greene  [la.],  464,  it  was 
held,  under  a  statute  somewhat  similar  to  our  own,  that  it 
wa?  not  only  the  right  of  the  county  attorney  to  follow  a 
cause  into  aconnty  to  which  the  venue  was  changed,  but 
that  it  was  his  duty  to  do  so. 

2.  Section  579  of  the  Criminal  Code  requires  the  prosecut- 
ing attorney  to  subscribe  his  name  to  the  information  and 
"  indorse  thereon  the  names  of  the  witnesses  known  to  him 


748      SUPREME  COURT  OF  NEBRASKA, 

Gftndy  y.  State. 

at  the  time  of  filing  the  same ;  and  at  such  time  before  the 
tried  oteLuy  case,  as  the  court  may  by  rule  or  otherwise  pre- 
scribe, he  shall  indorse  thereon  the  names  of  such  other 
witnesses  as  shall  then  be  known  to  him." 

By  this  provision  it  seems  to  me  the  matter  of  the  in- 
dorsement of  the  names  of  additional  witnesses  is  left  to 
the  sound  discretion  of  the  trial  court,  subject  only  to  the 
j-equirement  that  such  indorsement  shall  be  made  before 
the  trial.  I  find  no  provision  requiring  it  to  be  "in  time 
to  give  the  accused  notice  in  season  to  anticipate  their 
presence  before  trial,"  and  I  know  of  no  authority  to  inject 
tliese  words  into  the  statute. 

3.  Section  413  of  the  Criminal  Code  provides  that 
^*  Whenever  on  trial  of  any  indictment  for  any  offense 
there  shall  appear  to  be  any  variance  between  the  state- 
ment in  such  indictment  and  the  evidence  offered  in  prooi 
thereof  in  the  Christian  name  or  surname,  or  both  Chris- 
tian and  surname,  or  other  description  whatever  q/*  any  per- 
son whomsoever  therein  named  or  described,  or  in  the  name 
or  description  of  any  matter  or  thing  whatsoever  therein 
named  or  described,  such  variance  shall  not  be  deemed 
ground  for  an  acquittal  of  the  defendant  unless  the  court 
before  which  the  trial  shall  be  had  shall  find  that  such  va- 
riance is  material  to  the  merits  of  the  case,  or  may  be  prej- 
udicial to  the  defendant." 

There  never  has  been  any  question  as  to  the  identity  of 
J.  M.  Thayer,  neither  has  there  been  nor  could  there  be 
any  question  as  to  his  being  the  person  referred  to  in  the 
indictment  as  John  M.  Thayer.  He  testified  in  substance 
that  he  signs  his  name  and  is  known  as  J.  M.  Thayer. 
The  whole  case  shows  that  the  variance  in  the  name  of  the 
witness  by  using  the  word  "John"  instead  of  "Jerry" 
could  not  have  been  in  any  degree  prejudicial  to  plaintiff  in 
error,  and  if  the  section  which  we  have  quoted  means  any- 
thing, it  is  that  the  administration  of  the  criminal  laws  of 
this  state  shall  not  l)e  prevented  when  no  actual  prejudice 
results  to  the  accused. 
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Fabien  S.  Potvin  v.  Ephbaim  E.  Meyers. 
[Filed  Ootobsb  30, 1889.] 

Judgment:  Satisfactiok:  Rights  of  Ikdobseb.  In  an  action 
against  the  makers  and  indoiser  of  a  promissory  note  judgment 
was  rendered  against  all  of  the  defendants  jointly,  no  defense  of 
snretjship  having  been  made  bj  the  indorser.  An  execution 
was  iasned  on  the  judgment  and  placed  in  the  hands  of  the  sheriff 
for  collection  and  which  was  paid  bj  the  defendant,  who  was  the 
indorser  of  the  note  uj^n  which  the  judgment  was  founded,  the 
money  being  returned  by  the  sheriff  with  the  execution  to  the 
derk  of  the  district  court,  who  paid  it  to  the  judgment  plaintiff. 
After  the  receipt  of  the  money  the  plaintiff  in  the  action  assigned 
the  judgment  to  the  defendant,  by  whom  it  was  paid,  and  who 
in  the  name  of  the  plaintiff  caused  an  execution  to  issue  which 
was  levied  upon  the  land  of  his  co^efendant,  and  under  which 
the  sheriff  sold  the  said  land.  On  a  motion  to  confirm  the  sale 
the  owner  of  the  real  estate  appeared  and  moved  the  court  to 
set  aside  the  sale  and  vacate  the  execution,  upon  the  ground 
that  the  payment  of  the  judgment  satisfied  and  cancelled  it,  and 
that  the  relation  of  principal  and  surety  did  not  exist  as  be- 
tween the  judgment  defendants.  Upon  a  hearing  before  the 
district  court  the  latter  motion  was  sustained,  the  sale  set  aside, 
and  the  execution  vacated.    Held,  No  error. 

Errou  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

Pound  &  Burr,  for  plaintiff  in  error: 

The  relation  of  principal  and  surety  continues  after 
judgment.  The  surety  is  entitled  to  the  same  rights  aa 
before;  when  he  has  paid  a  joint  judgment  against  himself 
and  principal,  and  taken  an  assignment  of  the  same,  he 
may  be  subrogated  to  the  rights  of  the  original  judgment 
creditor.  Such  surety  is  entitled  to  subrogation  without  a 
formal  assignment,  but  may  insist  upon  such  assignment 
and  enforce  it  by  execution.     Evidence  aliunde  is  admis- 
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sible  to  show  the  relation  of  judgment  debtors.  (Day  r. 
Barney,  40  O.  S.,  450;  Bangs  v.  Strang,  4  X.  Y.,  315; 
(hrpenier  v.  King,  9  Mete  [Mass.],  511;  DuffiM  v. 
Oooper,  87  Pa.  St,  443.) 

W.  Henry  Smith,  for  defendant  in  error; 

The  record  discloses  nothing  to  show  that  Potvin  was  a 
surety  for  the  other  defendants.  A  payment  by  one  of 
several  joint  judgment  debtors^  of  the  entire  sum,  extin- 
guishes the  judgment.  {Harbeck  v.  Vanderbilty  20  N.  Y., 
395;  HammaU  v.  Wyman,  9  Mass.,  141 ;  Preslar  v.  Stall-- 
toorth,  37  Ala.,  405 ;  Stevens  v.  Mot^se,  7  Greenl.  [Me.],  36.) 
In  such  case,  the  paying  parties'  remedy  is  contribution. 
(Booth  V.  Bank,  74  N.  Y.,  228.)  In  Missouri,  under  a 
statute  giving  greater  facilities  for  obtaining  judgment 
against  co-sureties  than  existed  at  common  law,  it  is  held  that 
a  simple  payment  of  the  debt  after  judgment  does  not  entitle 
a  security  to  the  rights  of  a  plaintiff  in  the  judgment  and 
to  an  execution.  {McDaniel  v.  Lee,  37  Mo.,  204 ;  HuU  v. 
Sherwood,  59  Mo.,  172;  Ferguson  v.  Carson,  86  Mo.,  673; 
see  also  Montgomery  v.  Vickery,  110  Ind.,  211.)  Subroga- 
tion is  not  a  self-acting  equity,  and  the  mere  fact  of  pay- 
ment by  an  indorser  is  not  a  sufficient  basis  for  it.  Where, 
as  in  this  case,  it  would  work  a  positive  wrong  by  being 
granted  without  hearing  to  one  who  merely  allies  his 
surety-ship,  and  the  fact  is  denied,  it  will  not  be  allowed. 
(Eaton  V.  HaMy,  6  Neb.,  425.)  The  very  reason  why 
chancery  allows  subrogation  to  a  surety  who  has  paid  is  that 
the  debt  is  extinguished,  and  a  court  of  law  cannot  aid  him. 
(Ontario  Bank  v.  Walker,  1  Hill  [N.  Y.],  652;  RusseUv. 
Failar,  1  O.  S.,  327.) 

Keese,  Ch.  J. 

On  the  22d  day  of  August,  1888,  the  Quincy  National 
batik, as  plaintiff,  filed  its  petition  in  the  district  court  of 
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Lancaster  county^  against  John  K.  Barr,EphraimE.  Meyers, 
and  F.  S.  Potvin",  as  defendants,  by  which  said  bank  sought 
to  recover  of  the  defendants  named  the  amount  of  principal 
and  interest  due  from  them  to  it  upon  a  promissory  note 
for  12,500,  dated  April  29,  1887,  due  fifteen  months  after 
date,  payable  to  the  order  of  F.  S.  Potvin,  and  by  him 
indorsed  and  guaranteed  to  toid  bank.  No  defense  was 
made  to  that  action,  the  defendants  all  making  default 
On  the  30th  day  of  November  of  that  year  a  judgment 
was  rendered  against  all  the  defendants  for  the  sum  of 
$2,827.80,  together  with  the  costs  of  the  action.  An 
execution  was  subsequently  issued,  upon  which  the  sheriff 
made  the  following  return:  ^^This  writ  came  into  my 
hands  December  29,  1888,  and  aft;er  diligent  search  I  was 
'  unable  to  find  any  goods  or  chattels,  lands  or  tenements,  of 
the  within  named  John  K.  Barr  and  Ephraim  E.  Meyers 
in  my  bailiwick,  but  did  find  property  both  real  and  per- 
sonal, of  the  within  named  F.  8.  Potvin,  and  then  notified 
said  F.  S.  Potvin  that  unless  he  paid  or  caused  to  be  paid 
said  judgment  and  costs  that  I  would  levy  on  and  proceed 
to  sell  his  said  estate.  Whereupon,  on  the  9th  day  of 
February,  1889,  said  F.  8.  Potvin  paid  to  me  the  full 
amount  of  said  judgment  and  costs  and  interest  in  the  sum 
of  $2,933.60,  etc."  The  remainder  of  the  returns  consisted 
of  an  itemized  statement  of  the  principal,  interest,  costs 
and  increased  costs  collected  by  the  sheriff. 

Presumably  on  the  same  day  an  instrument  in  writing 
was  executed,  which  we  here  copy : 

''In  the  district  court  of  Lancaster  county,  Nebraska. 

"QumcY  National  Bank,  ^ 
Plaintiff, 

V. 

Ephbaim  E.  Meters.  John 
K.  Barb,  and  F.  8.  Pot- 
vin, Defendants. 

''This  indenture,  made  this  7th  day  of  February,  1889, 
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between  the  above  named  plaintiff  as  party  of  the  first  part 
and  F.  S.  Potvin,  as  party  of  the  second  part,  wituesseth  : 

"That  whereas  said  first  party,  on  the  30th  day  of 
November,  1888,  recovered  a  judgment  against  the  above 
named  defendants  in  the  district  court  of  Lancaster  county, 
Nebraska,  for  the  sum  of  twenty-eight  hundred  and  twenty- 
seven  dollars  and  eighty  cents,  bearing  eight  per  cent  in- 
terest from  the  date  of  such  judgment: 

"Now  this  indenture  witnesseth,  that  the  said  first  party, 
on  consideration  of  the  sum  of  twenty-eight  hundred  and 
seventy  dollars  and  five  cents  ($2,870.05),  to  it  duly  paid 
by  E.  R.  Sizer,  clerk  district  court,  have  sold,  and  by  these 
presents  do  sell,  assign,  transfer,  and  set  over  unto  the  said 
party  of  the  second  part  and  his  assigns  the  said  judgment 
and  all  sums  of  money  that  may  be  had  or  obtained  by 
means  thereof,  or  any  proceedings  to  be  had  thereon,  and 
the  said  first  party  does  hereby  constitute  and  appoint  the 
second  party  and  his  assigns  its  true  and  lawful  attorney, 
irrevocable,  with  power  of  substitution  and  revocation,  for 
the  use  and  at  the  proper  cost  and  charges  of  the  second 
party,  to  ask,  demand,  and  receive  and  to  sue  out  executions 
and  take  all  lawful  ways  for  the  recovery  of  the  money  due 
or  to  become  due  on  the  said  judgment,  and  on  payment  to 
acknowledge  satisfaction  or  discharge  the  same  and  attor- 
neys one  or  more  under  him  for  the  purpose  aforesaid  to 
make  and  substitute  and  at  pleasure  to  revoke,  hereby  sat- 
isfying and  confirming  all  that  our  said  attorney  shall  law- 
fully do  in  the  premises;  and  the  said  first  party  hereby 
covenants  that  there  is  now  due  on  said  judgment  the  sum  of 
$2,870.05,  outside  and  above  all  costs  in  court,  and  costs  of 
collecting  said  money  on  execution  or  otherwise,  and  that 
I  will  not  collect  or  receive  the  same  or  any  part  thereof, 
nor  release  or  discharge  the  said  judgment,  but  will  allow 
all  proceedings  therein,  the  said  second  party  to  save  and 
keep  the  said  first  party  harmless  of  and  from  any  costs  in 
the  premises. 
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"In  witness  whereof  first  party  bias  hereto  affixed  its 
signatare  by  its  attorney  of  record,  the  day  and  year  afore- 
said. QtJiNcy  National  Bank, 

"jBy  Frank  A.  Boehmer^ 

''Its  Attorney^' 

There  is  some  dispute  as  to  the  real  date  of  this  assign- 
ment. There  are  two  oopies  in  the  record  before  us,  one 
of  which  is  dated  the  7th,  and  the  other  the  9th  day  of 
February.     But  this  discrepancy  is  not  deemed  material* 

On  the  16th  day  of  February,  1889,  Siprcecipe  for  exe- 
cution was  filed  in  the  office  of  the  clerk  of  the  district 
court  as  follows:  ^^Quincy  National  Bank  v.  John  K. 
Barr  et  al.  To  the  clerk  of  said  court :  please  issue  exe- 
cution in  the  above  entitled  cause  and  deliver  same  to  the 
sheriff  of  said  county.  Make  returnable  according  to  law 
and  oblige,  L.  C.  Burr,  attorney  for  Potvin." 

Soon  thereailer  a  motion  or  application  was  filed  in  the 
district  court  for  an  order  requiring  Frank  Barr,  Abra- 
ham Barr,  Annie  Barr,  F.  S.  Potvin,  and  Mrs.  Mattie 
Musser  to  appear  and  answer  concerning  the  property  of 
said  John  K.  Barr.  In  support  of  this  application  an 
affidavit  of  F.  S.  Potvin  was  filed  in  which  he  averred 
that  he  was  the  owner  of  the  judgment  by  reason  of  the 
payment  of  the  amount  due  thereon  to  the  sheriff,  he  hav- 
ing been  an  endorser  upon  the  promissory  note  upon  which 
the  judgment  was  rendered;  that  the  judgment  was  un- 
paid, and  that  the  said  Barr  had  property  which  he  re- 
fused to  apply  to  its  payment.  An  order  was  made  by 
the  district  court  requiring  the  said  John  K.  Barr  to  ap- 
pear before  a  referee  appointed  to  take  his  evidence,  and  to 
answer  under  oath  such  questions  as  should  be  propounded 
to  him  concerning  his  property.  Certain  proceedings  were 
had  by  the  referee  under  this  order  which  it  is  not  deemed 
necessary  to  notice  here,  except  to  say  that  the  witnesses 
called  before  the  referee  refused  to  answer  certain  questions 
propounded  to  them,  which  fact  was  reported  to  the  court 
48 
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that  they  might  be  punished  for  contempt.  Whereupon 
John  K.  Barr  filed  a  petition  to  vacate  the  order  of  Febru- 
ary 9th,  requiring  him  to  submit  to  the  examination^  and 
alleging,  among  other  things,  that  the  full  amount  of  the 
judgment,  interest,  and  cost  was  paid  on  the  7th  day  of 
February,  1889,  upon  the  execution,  and  that  the  judg- 
ment was  thereby  satisfied  and  cancelled.  It  was  also  al- 
leged that  Barr  was  not  indebted  to  Potvin  in  any  amount 
upon  said  judgment.  The  facts  constituting  the  reasons 
for  the  all^ations  were  set  out  in  detail,  but  need  not  be 
here  stated. 

Again,  on  the  24th  day  of  February  Barr  moved  the 
court  for  an  order  setting  aside  the  alias  execution,  in 
which  he  again  alleged  the  payment  and  satisfaction  of 
the  judgment.  Under  this  alias  execution  the  sheriff  had 
levied  upon,  advertised,  and  sold  certain  real  estate  as  the 
property  of  Ephraim  E.  Meyers,  and  had  made  his  return 
to  court  and  which  awaited  the  action  of  the  court  in  con- 
firming or  refusing  to  confirm  the  sale.  Objections  to  the 
confirmation  of  the  sale  were  also  filed,  and  the  case  was 
heard  by  the  district  court  upon  the  whole  record  thus 
presented.  The  trial  of  the  issues  thus  formed  resulted  in 
a  finding  and  order,  which  we  here  copy  in  full : 

^'QuiNCY  National  Bank,  ^ 

V. 

John  K.  Barr,  Ephraim  E.  V  5657— S  27. 
Meyers,  and  F.  S.  Potvin, 
first  name  unknown. 

''  This  cause  now  comes  on  to  be  heard  upon  the  motion 
of  defendant  Potvin  to  confirm  the  sale  made  in  this  ac- 
tion and  the  objections  to  the  confirmation  filed  herein,  and 
on  due  consideration  thereof  the  court  sustains  said  objec- 
tions, and  overrules  the  motion  to  confirm  said  sale;  to  aU 
of  which  defendant  Potvin  duly  excepts. 

''  This  cause ! .  'n<r  been  heretofore  argued  and  submitted 
to  the  court  upon  the  motion  and  petition  filed  herein  to 
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set  aside  execution  and  to  vacate  the  order  for  examination 
of  defendant  John  K.  Barr,  made  in  this  cause^  the  court 
now  on  due  consideration  finds  that  the  judgment  upon 
which  said  execution  was  issued  was  taken  against  the  de- 
fendants upon  a  note  executed  by  defendant  John  K.  Ban* 
and  Ephraim  Meyers  to  the  defendant  F.  S.  Potyin;  that 
Potvin  indorsed  said  note  and  transferred  same  to  this 
plaintiff;  that  this  plaintiff  sued  all  the  defendants  upon 
said  note  and  obtained  upon  default  of  the  defendants  a 
joint  judgment  against  all  the  defendants  upon  said  note; 
that  execution  was  issued  upon  said  judgment  and  the  de- 
fendant Potvin  paid  said  judgment  in  full  to  the  sheriff 
who  paid  same  into  court,  and  the  clerk  of  the  court  paid 
said  money  to  the  plaintiff;  that  plaintiff  assigned  said 
judgment  to  said  defendant  F.  S.  Potvin  by  their  at- 
torney, F.  A.  Boehmer, 

^'The  court  finds  that  such  payment  by  defendant  Pot- 
vin was  a  satisfaction  of  said  judgment,  and  that  it  should 
be  satisfied  of  record,  and  that  the  said  Potvin  was  not  en- 
titled to  the  issuance  of  the  execution  in  this  case ;  and 
the  court  further  finds  that  the  judgment  herein  being  sat- 
isfied as  aforesaid  prior  to  the  issuance  of  the  execution 
and  making  the  order  for  the  examination  of  John  K. 
Barr,  defendant,  in  aid  of  execution,  that  the  defendant 
Potvin  was  not  entitled  to  have  the  said  execution  issue 
upon  said  judgment  or  for  said  order  in  aid  of  execution. 

"  It  is  therefore  considered  and  adjudged  by  the  court 
that  the  said  motion  and  petition  of  the  defendant  John 
K.  Barr  be  sustained,  and  that  said  executions  be  and  the 
same  hereby  are  vacated  and  set  aside,  and  that  the  order 
made  herein  on  the  19th  day  of  February,  A.  D.  1889, 
for  the  oral  examination  of  the  defendant  John  K.  Barr 
in  aid  of  execution,  be  and  the  same  hereby  is  vacated  and 
set  aside,  and  all  proceedings  under  said  judgment  and  ex- 
ecutions and  under  and  in  pursuance  of  said  order  in  aid 
of  execution  are  hereby  vacated  and  set  aside  and  held  for 
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naughty  and  the  judgment  in  this  case  is  hereby  satisfied 
and  discharged  of  record. 

"And  it  is  further  ordered  by  the  court  that  the  costs 
accrued  in  this  action  since  the  satisfaction  of  the  sarae^ 

taxed  at  I ,  be  paid  by  the  defendant  F.  S.  Potvin^ 

for  which  execution  is  hereby  awarded. 

"  To  all  of  which  findings,  orders,  and  decree  the  de- 
fendant Potvin  duly  excepts  and  forty  days  from  the 
rising  of  court  is  hereby  given  to  reduce  exceptions  to 
writing.*' 

It  will  thus  be  seen  that  the  payment  of  the  judgment 
by  Potvin  was  held  to  be  a  satisfaction  and  cancellation 
thereof,  and  that  paintiff  in  error  could  take  no  further 
proceeding  thereon  in  his  behalf,  thus  relegating  him  to  bis 
action  against  his  co-defendants  for  the  money  paid  by  him 
in  satisfaction  of  the  judgment,  if  any  indebtedness  existed. 

A  number  of  questions  of  secondary  importance  are 
presented,  but  we  think  the  one  question  decided  by  the 
district  court  as  to  the  satisfaction  of  the  judgment  by  rea- 
son of  the  paymente  made  by  Potvin  must  be  decisive  of 
the  case.  The  return  of  the  sheriff  showed  that  the  amount 
due  on  the  judgment  was  paid  to  him  in  satisfaction  thereof 
by  plaintiff  in  error,  and  by  the  so-called  assignment  it  is 
shown  that  at  the  time  of  its  execution  the  money  had 
been  paid  by  the  sheriff  to  the  clerk  of  the  district  court, 
and  by  him  paid  over  to  the  judgment  plaintiff.  This 
being  true,  there  was  nothing  which  was  the  subject  of 
an  assignment  or  which  the  bank  could  convey.  Had 
the  fact  existed,  plaintiff  in  error  might  have  appeared  in 
the  district  court  and  filed  his  answer  in  the  principal  ac- 
tion, showing  that  he  was  surety  only  for  the  principal 
defendant,  his  liability  having  been  created  by  the  indorse- 
ment of  the  note,  and  thus  procured  a  finding  and  judg- 
ment fixing  his  status,  yet  nothing  of  the  kind  was  done, 
and  so  far  as  appears  upon  the  face  of  the  judgment,  he 
was  one  of  the  principal  defendants  and  the  relation  of 
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principal  and  surety  did  not  exist.  Therefore  he  must  be 
be  treated  as  a  joint  judgment  defendant^  and  the  payment 
of  the  amount  due  upon  the  judgment  by  him  to  the  sheriff 
must  be  held  to  be  a  complete  satisfaction  and  cancellation 
thereof,  and  any  subsequent  arrangement  entered  into  be- 
tween the  plaintiff  in  the  action  and  plaintiff  in  error  here 
would  be  unavailing,  the  judgment  having  been  extin- 
guished. (Harbeck  v.  VanderbiU,  20  N.  Y.,395;  Booth  i\ 
Bank,  74  Id.,  228  ;  Preslar  v.  Stallworth,  87  Ala,,  405.) 

But  it  is  contended  by  plaintiff  in  error  that  he  was  a 
surety  for  defendants  upon  the  note  upon  which  the  judg- 
ment was  founded,  and  that  relation  as  between  them  con- 
tinued after  judgment,  and  in  support  of  this  a  large 
number  of  cases  are  cited.  It  may  be  conceded  that  when 
a  judgment  is  obtained  against  principal  and  sureties  that 
that  relation  will  continue  after  judgment,  and  yet  the  de- 
cision of  the  district  court  be  upheld.  The  issue  presented 
to  that  court  by  defendant  was  that,  as  between  the  defend- 
ants in  the  principal  action,  this  relation  did  not  exist;  and 
this  question  was  passed  upon  by  the  district  court  to  the 
extent  of  holding  that  the  proof  did  not  show  the  surety- 
ship of  plaintiff.  The  judgment  failing  to  show  the  exist- 
ence of  the  relation  of  principal  and  surety  as  between 
the  defendants  in  that  action,  and  the  fact  of  its  existence 
having  been  denied  by  defendants  in  error,  the  court  very 
properly  refused  to  compel  the  payment  of  the  judgment 
by  them  in  the  face  of  the  issue  thus  presented.  If  plaintiff 
in  error  has  a  cause  of  action  against  defendants  in  error 
growing  out  of  the  payment  of  the  judgment  referred  to, 
he  can  maintain  it  in  a  proper  action  instituted  for  that 
purpose,  in  which  the  issue  can  be  fully  tried  upon  plead- 
ings filed  in  such  case. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  Judges  concur. 
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BoBEBT  Fenton  et  al.,  appellants,  v.  Thomas  Yulb 

£T  AL.,  APPELLEES. 
[FiLSD  OCTOBBB  90,  1889.] 

1.  statutes:  Amendment:  Constitutional  Law.    An  act,  ap- 

proved February  26, 18S9,  to  amend  the  second  division  of  sec- 
tion 25  of  chapter  18  of  the  Compiled  Statntes  of  1887,  relating 
to  connty  bnildingB  and  offices,  as  amended  by  act  approved 
March  31, 1887,  held^  to  be  valid  and  in  force  from  its  passage, 
•nd  not  obnoxious  to  sections  11  and  15,  art.  Ill,  of  the  constitu- 
tion of  this  state.     {Bumham  v.  Auditor  of  State,  23  Neb.,  128.) 

2.  :  :  .     Although  there  be  apparent  confoaion 

in  the  application  of  an  amendatory  act  of  the  legislature 
to  provisions  sought  to  be  amended  or  repealed,  held^  that 
where  the  intention  of  the  legislature,  within  constitutional 
limits,  is  not  doubtful,  and  the  amendatory  act  not  incongruous 
with  the  tiUe  and  purview  of  the  amended  statute,  the  amend- 
ment is  valid.     (Qmatock  v.  Judge^  39  Mich. ,  195.) 

8,  :  Failure  to  Compile.  An  act  passed,  enrolled,  ap- 
proved, and  deposited  with  the  secretary  of  state  is  an  act  in 
force,  competent  of  amendment,  though  by  error,  inadvertency, 
or  misconception  it  may  not  have  been  compiled  and  published 
in  the  same  manner  with  all  other  laws  of  the  state.  The  work, 
alone,  of  the  editor  and  compiler  of  general  statutes  will  not  in- 
validate an  act  of  the  legislatnre. 

Appeal  from  the  district  court  for  Gage  county. 
Heard  below  before  Broady,  J. 

A.  D.  McOandless  (0.  P.  Mctaon  with  him),  for  appel- 
lants: 

The  act  of  1887  could  not  be  amended  by  designating 
its  title  or  chapter  in  afoot  note  to  the  Comp.  Stats.  Sec 
30,  ch.  18,  might  have  been  repealed,  but  hardly  changed 
and  amended  by  implication.  If  repealed,  the  board  had 
no  power  to  levy  the  special  tax,  particularly  as  the  taxing 
power   must  be  expressly  granted  and  strictly  construed 
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{Slaiey  ex  rd.  Grady,  v.  Lincoln  Co.,  18  Neb.,  283; 
Wheeler  v.  PlaUsmouih,  7  Id.,  276;  Morrill  r.  Taylor,  6 
Id.,  241 ;  JB.  cfe  if.  B.  Co.  V.  York  Cb.,  7  Id.,  491 ;  Slate 
V,  Ooaper  Co.,  14  Id.,  23);  if  not  repealed,  such  tax  could 
have  been  levied  only  after  two-thirds  majority  in  favor 
of  the  proposition.  The  act  of  1889,  if  amendatory  of 
both  sections  25  and  30,  is  void  under  sec.  11,  art.  3, 
Const.  {While  v.  Linooln,  6  Neb.,  515;  People  v.  Ma- 
haney,  13  Mich.,  495;  Ivea  v.  Norris,  13  Neb.,  254; 
Hobnberg  o.  Hauok,  16  Id.,  334;  Stale  v.  Lancaster  Co., 
17  Id.,  87 ;  Miller  v.  Hurford,  11  Id.,  881 ;  Slate  v.  Wish, 
15  Id.,  450.)  Neither  the  title  nor  the  subject-matter  of 
an  amendatory  act  can  be  broader  than  the  original.     {B. 

6  M.  JB.  Co.  V,  Saunders  Co.,  9  Neb.,  511*;  Hamlin  v. 
Meadville,  6  Id.,  234.)  The  subject-matter  of  each  part 
must  be  germane  to  the  primary  objects  of  the  bill. 
(State,  ex  rd.  Jones,  v.  Lanca^er  Co.,  6  Neb.,  485 ;  Ives  v. 
Norris,  13  Id,,  254.)  As  to  whether  or  not  such  matter  is 
germane,  see  cases  last  cited,  and  B.  &  M.  R.  Co.  v.  Saun^ 
ders  Co.,  9  Neb.,  511;  Tecumseh  v.  Phillips,  5  Id.,  311 ; 
Hdmberg  v.  Hauch,  16  Id.,  340;  MiUer  v.  Hurford,  11 
Id.,  382;  State  v.  Pierce  Co.,  10  Id.,  477.  The  act  be- 
ing incomplete  and  amendatory  of  the  former  statute  is 
void.     {Smails  v.  White,  4  Neb.,  356 ;  Sovereign  v.  State, 

7  Id.,  413;  Ryan  v.  State,  5  Id.,  280;  Lancaster  Co.  v. 
Hoagland,  8  Id.,  38  ;  Stale  v.  Coi-aer,  22  Id.,  272.)  The 
provision  of  the  act  lessening  the  vote  required  for  bonds 
is  against  public  policy. 

Hugh  J.  Dobbs  ((?.  M.  Lambertson  with  him),  for  ap- 
pellees: 

It  is  sufficient  if  the  title  designate  clearly  the  law  to  be 
amended  and  the  subject-matter  be  germane  to  the  original 
bill.  {People  v.  MoCallum,  1  Neb.,  194;  Dogge  v.  State, 
17  Id.,  143;  State,  ex  rd.  Bumham,  v.  Bibcock,  23  Id., 
133;  Galling  v.  Lane,  17  Id.,  84;  Herdman  v.  Marshall,  > 
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Id.,  259.)  Tn  this  case  the  subject-matter  is  clearly  ger- 
mane. {Boggs  v,  Washington  County y  10  Neb.,  300; 
Perry  v.  Gross,  25  Id.,  830.)  The  act  providing  for  oom- 
]>ilation  is  silent  as  to  the  form,  and  there  is  nothing  to 
forbid  the  insertion  of  an  act  in  the  form  of  a  foot  not^. 
The  amendment  is  not  in  the  nature  of  class  legislation. 
(State  V.  Berka,  20  Neb.,  379.)  Sec.  30,  ch.  18,  is  not 
mandatory  but  directory.  So  much  of  sec.  30  as  conflicts 
with  the  act  of  1889  was  repealed  by  implication.  The 
l^islative  intent  to  change  the  old  law  is  ap})arent  from 
the  act  of  1889. 

Cobb,  J. 

On  July  8,  1889,  Robert  Fenton,  A.  Perkins,  John 
Mordhorst,  Michael  Keckley,  Patrick  Murphy,  and  J.  W. 
Bridenthal,  plaintiffs,  filed  their  petition  for  an  injunction 
in  the  district  court  of  said  county  against  Thomas  Yule, 
as  chairman  of  the  county  board  of  supervisors,  and  Geo. 
E.  Emery,  county  clerk,  alleging  that  the  plaintiffs  are 
citizens  and  taxpayers  and  duly  qualified  electors  of  said 
county,  which  is  duly  organized  under  the  laws  for  the 
government  and  administi'ation  of  counties;  that  the  de- 
fendants are  duly  elected  and  qualified  officers  of  the 
county  as  designated,  and  that  on  May  7, 1889,  said  chair- 
man and  the  board  of  county  supervisors  called  a  special 
election  to  be  held  in  said  county  on  June  18  following, 
to  submit  to  the  legal  voters  for  their  acceptance  or  rejec- 
tion the  proposition  to  issue  bonds  of  the  county,  to  the 
amount  of  $100,000,  of  the  denomination  of  $1,000  each, 
for  the  purposes  of  building  and  completing  a  court  house 
on  block  twenty-four  of  Cropsey's  addition  to  the  city  of 
Beatrice,  at  the  county  seat  of  said  county;  the  entire  pro- 
ceeds, or  so  much  as  required,  to  be  devoted  to  that  pur- 
pose; said  bonds  to  be  payable  to  the  bearer  at  the  state's 
fiscal  agency  in  New  York  city,  at  the  expiration  of  twenty 
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years  from  date,  with  interest  at  five  per  oent  per  annum, 
to  1)0  redeemable  at  the  option  of  the  county  after  ten  years 
from  date,  with  interest  to  be  paid  annually,  on  interest 
coupons  attached,  at  said  fiscal  agency,  the  bonds  to  bear 
date  August  1, 1889,  and  the  coupons  to  be  payable  August 
1  of  each  year  thereafter ;  with  the  proposition  to  levy 
according  to  law,  in  addition  to  the  usual  taxes,  annually 
a  sufficient  tax  to  pay  said  interest,  and  after  the  expira- 
tion of  nine  years  from  the  date  of  the  bonds,  a  sufficient 
tax  to  pay  ten  per  oent  of  the  principal  annually  there- 
after; and  for  the  year  preceding  the  maturity  of  the 
bonds,  a  tax  sufficient  to  discharge  the  residue  of  principal 
and  interest. 

That  notice  of  the  election  was  duly  given,  and  it  was 
held,  returned,  and  canvassed  in  the  same  time  and  man- 
ner, and  by  the  same  officers,  as  required  by  law,  at  a  gen- 
eral election  in  this  state,  by  which  it  appears  there  were 
cast  5,059  votes,  of  which  2,589  were  in  favor  of  the  prop- 
osition and  2,470  against  it. 

This  election  was  called  under  an  act  entitled  '^An  act 
to  amend  the  second  sub-division  of  section  25,  article  1, 
chapter  18,  of  Comp.  Stat,  approved  February  26, 1889," 
the  defendants  claiming  authority  under  said  law  to  issue 
said  bonds. 

The  plaintiffs  aver  that  the  proposition  was  not  carried, 
and  that  the  statute  under  which  the  same  is  claimed  to  be 
authorized  is  unconstitutional  and  invalid  for  the  reasons : 

1.  That  the  statute  does  not  set  out  the  entire  section 
amended. 

2.  The  substance  amended,  so  far  as  it  attempts  to  grant 
a  power  to  borrow  money  and  issue  bonds,  is  not  germane 
to  the  subject-matter  of  the  second  subdivision  of  the  sec- 
tion amended. 

3.  The  subject  of  the  amendment,  the  power  to  borrow 
money  and  issue  bonds,  is  not  within  the  title  of  the 
amendatory  act. 
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4.  The  amendatory  act  could  uot  be  valid  unless  it  be 
held  by  implication  to  amend  and  repeal  sections  27,  28, 
29,  and  30  of  article  1,  chapter  18;  Compiled  Statutes, 
which  require  that  two-thirds  of  the  votes  cast  shall  be 
given  for  the  adoption  of  the  proposition,  no  reference  or 
amendment  to  said  sections  being  made  in  said  amendatory 
act 

That  the  defendants^  in  violation  of  law^  claim  that  inso- 
much as  the  proposition  received  a  majority  of  the  votes  it 
is  carried,  and  they  have  the  power  to  levy  and  collect  the 
special  tax  provided  for  in  the  call  for  said  election,  and  by 
law  to  issue,  dispose  of,  and  redeem  said  bonds  and  the 
interest  thereon,  notwithstanding  such  power  is  derived 
solely  from  the  provisions  of  section  30,  article  J ,  chapter 
18,  of  Comp.  Stat,  which  requires  that  said  proposition 
must  have  received  two-thirds  of  all  the  votes  cast 

Wherefore  the  plaintiffs  pray  for  an  injunction  against 
the  defendants,  restraining  and  enjoining  them  from  proceed- 
ing in  any  respect  to  carry  out  the  proposition  submitted  at 
said  special  election,  etc. 

Whereupon,  on  July  8,  1889,  the  following  order  was 
made: 

^'The  petition  having  been  presented  to  the  district  judge 
of  the  fii*st  judicial  district  of  Nebraska,  and  deeming  it 
proper  that  the  defendants  should  be  heard  before  granting 
the  temporary  injunction  within  prayed,  in  the  presence  of 
attorneys  for  both  parties,  the  13th  of  July,  1889,  at  2  P. 
M.,  at  the  court  house  in  Beatrice,  is  appointed  as  the  time 
and  place  for  the  hearing  of  the  application  therefor. 

''  In  the  meantime  defendants  are  restrained  as  prayed 
within  and  until  such  hearing  and  ruling  thereon,  on  giv- 
ing bonds  according  to  law  in  the  sum  of  $1,000. 

"J.  H.  Broady,  JudgeJ' 

On  July  15  following  the  defendants  demurred  to  the 
petition,  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.     On  July  17  foUowiug  it  was  ordered  by 
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the  court  that  the  demurrer  be  sustained,  the  injunction  be 
dissolved,  and  the  bill  dismissed  at  cost  of  plaintiffs,  and 
the  cause  is  brought  to  this  court  by  appeal. 

The  first  point  presented  hy  appellants  in  the  brief  of 
counsel  is,  that  the  act  of  the  l^islature  approved  Febru- 
ary 26,  1889,  entitled  ''An  act  to  amend  the  second  divis- 
ion of  section  25  of  chapter  18  of  the  Compiled  Statutes 
of  Nebraska  of  1887,"  in  relation  to  county  buildings  and 
offices,  and  to  repeal  said  second  division,  is  invalid  and 
without  the  force  of  law;  and  in  support  of  this  proposi- 
tion attention  is  called  to  the  fact  that  that  part  of  chapter 
18  of  the  Compiled  Statutes  of  1887  embracing  section 
25  was  passed  by  the  legislature  and  approved  on  the  30th 
day  of  March,  1887,  and  that  on  the  day  following,  to-wit, 
March  31,  1887,  an  act  was  passed  and  approved  amend- 
ing said  act,  which  act  of  March  31  was  not  carried  into  the 
the  compilation  of  1887  other  than  as  a  foot-note  to  the  page 
containing  said  section  25,  with  a  query,  whether  it  was  in 
force ;  and  the  conclusion  is  drawn  that  the  act  of  1889  was 
directed  to,  as  well  in  the  title  as  the  purview^  and  sought 
to  amend,  a  repealed  and  superseded  section. 

This  question  was  before  the  court,  substantially,  if  not 
precisely,  in  the  case  of  the  State,  ex  rel.  Bumham^  v.  Bab- 
cock,  23  Neb.,  1 28.  That  case  was  submitted  upon  a  stip- 
ulation, from  which  I  extract  the  following: 

''It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  that  the  annexed  transcript,  which  is  incorporated 
in  and  made  a  part  of  this  stipulation,  is  a  true  and  accu- 
rate history  and  transcript  of  all  things  connected  with  and 
pertaining  to  the  voting  of  $5,000  of  bonds  of  the  county 
of  Logan,  state  of  Nebraska,  on  the  first  day  of  October, 
1887,  said  bonds  having  been  presented  to  the  auditor  of 
state  for  registration,  and  he  having  refused  to  register  said 
bonds  solely  on  the  ground  that  tlie  law  of  1887,  being 
chapter  28,  entitled  'An  act  to  amend  the  second  division 
of  sections  25  and  26,  chapter  18,  of  the  Compiled  Statutes 
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of  1885,  so  that  the  county  boards  shall  have  power  to 
borrow  money  and  issue  l>onds  for  the  payment  thereof, 
to  erect  or  otherwise  provide  the  necessary  county  build- 
ings,' is  unconstitutional  and  void,"  etc. 

In  passing  upon  the  question  thus  submitted  the  court, 
in  the  syllabus,  says:  '^An  act  to  amend  section  25  of  chap- 
ter 18  of  the  Compiled  Statutes  of  1885  was  passed  and 
approved  March  30,  1887,  to  take  effect  from  date,  and  on 
the  succeeding  day  an  act  was  passed  to  amend  the  second 
division  of  section  25  of  chapter  18  of  the  Compiled 
Statutes  of  1885.  Held,  That  the  amendment  related  to 
the  section  25  as  amended  on  March  30,  1887." 

Now  if  it  was  competent  for  the  legislature  on  the  31st 
day  of  March,  1887,  to  amend  the  section  in  question  by 
referring  to  it  in  the  title  and  in  the  purview  of  the  act 
as  "section  25  of  chapter  18  of  the  Compiled  Statutes  of 
1885,"  notwithstanding  the  act  of  March  30,  then  it  was 
equally  competent  for  the  legislature  of  188&  to  amend  the 
act  of  March  31,  1887,  by  referring  to  it  both  in  the  title 
and  the  purview  as  "section  25  of  chapter  18  of  the 
Compiled  Statutes  of  1887,"  although  the  act  of  March 
30  had  been  given  the  place  in  that  compilation  formerly 
occupied  by  the  corresponding  section  of  chapter  18  of  the 
compilation  of  1885. 

It  cannot  be  denied  that  there  is  some  confusion  in  the 
application  of  the  amendatory  acts  to  provisions  sought  to 
be  amended,  but  as  said  in  the  opinion  above  referred  to, 
in  citing  the  case  of  Oomstock  v,  Judge^  39  Mich.,  195, 
"  Where  the  amendment  is  plain  and  can  be  carried  out,  it 
may  be  held  valid,  even  though  the  section  numbers  of  the 
original  act  and  of  the  amendment  are  in  confusion."  The 
act  to  be  amended,  after  all,  is  the  act  enrolled  by  the 
secretary  of  state,  and  on  file  in  his  office,  and  all  references 
to  compilations,  or  biennial  publications,  as  session  laws, 
are  matters  merely  of  convenience,  and  it  often  happens 
that  that  which  is  used  for  convenience  fails  of  its  purpose 
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in  a  greater  or  lesser  degree.  In  the  matter  now  under 
consideration,  the  object  of  the  reference  to  the  provision 
of  law  to  be  amended  is  suflScicntly  attained  if  the  amend- 
atory statute  furnishes  the  means  for  its  identification,  and 
we  are  all  of  the  opinion  that  it  does. 

The  second  point  presented  and  urged  by  the  appellants 
is,  that  the  act  of  1889  does  not  seek  to  change  or  amend 
section  30  of  said  chapter,  which  is  the  section  which  gives 
the  board  of  supervisors  the  only  authority  they  have  to 
levy  and  collect  the  special  tax  to  pay  the  interest  on  the 
bonds,  and  that  section  requires,  as  a  condition  to  their 
having  that  power,  that  the  proposition  must  have  had 
two-thirds  of  ail  the  votes  cast  at  that  election. 

Section  30  in  its  present  form  constituted  a  part  of  chap- 
ter 18  of  the  Compiled  Statutes  as  long  ago  as  1881,  and 
its  provisions  were  a  matter  of  detail,  directory  in  their 
character,  and  as  such  applicable  to  section  25  as  it  then 
stood^  which  limited  the  power  of  the  county  board  to  the 
expenditure  of  fifteen  hundred  dollars  for  the  purpose  of 
erecting  or  otherwise  providing  a  court  house,  jail,  and 
other  county  buildings,  without  first  submitting  the  prop- 
osition to  a  vote  of  the  people  of  the  county  at  a  gen- 
eral election,  and  the  same  is  ordered  by  a  two-thirds 
vote  of  the  legal  voters  thereon.  Section  26  required  the 
county  board,  in  all  cases  where  they  should  deem  it  nec- 
essary to  levy  a  tax  in  excess  of  one  dollar  and  fifty  c?nte 
per  one  hundred  dollars  valuation,  except  in  certain  cases, 
to  submit  a  proposition  therefor  to  a  vote  of  the  people 
of  the  county.  Section  27  prescribed  the  mode  of  sub- 
mitting questions  to  the  people  for  any  purpose  author- 
ized by  law,  and  sections  28  and  29  also  contained  matters 
of  detail  applicable  to  the  foregoing  sections.  Section 
26  is  first  in  the  order  of  sequence  in  the  chapter  whicli 
prescribes  by  what  majority  a  proposition  may  be  adopted, 
and  is  the  only  one  which  has  been  amended  or  sought  to 
be  amended.     That  section  was  first  amended  by  the  act 
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approved  March  1, 1883,  but  not  in  respect  to  the  matters 
involved  in  the  case  now  being  considered.  The  act  of 
March  30,  1887,  is  entitled  "An  act  to  amend  section  1  of 
chapter  26  of  the  Laws  of  Nebraska,  1883,  entitled  ^An 
act  to  amend  section  25  of  chapter  18  of  the  Compiled 
Statutes  of  1881,  defining  the  duties  of  the  board  of  county 
commissioners,  and  to  repeal  all  acts  not  consistent  there- 
with.' "  This  is  the  amendatory  act  of  1883,  above  re- 
ferred to.  This  last  act  changed  the  former  act  only  in 
one  particular,  not  necessary  to  be  further  noticed,  and  re- 
tained the  words,  "  two-thirds  of  the  legal  voters  voting 
thereon,"  in  the  second  clause  of  section  25.  The  act  of 
March  31,  1887,  entitled  "An  act  to  amend  the  second  di- 
vision of  sections  25  and  26,  chapter  18,  of  the  Compiled 
Statutes  of  1885,  so  that  the  county  boards  shall  have 
power  to  borrow  money  and  issue  bonds  for  the  payment 
thereof,  to  erect  or  otherwise  provide  the  necessary  county 
buildings,'^  is,  notwithstanding  its  title,  confined  in  its 
operation  to  the  twenty-fifth  section,  and  to  those  words  of 
it  requiring  a  two-thirda  vote  of  the  people  of  the  county 
to  whom  the  same  should  be  submitted  at  a  general  eledicn, 
to  order  an  expenditure  of  money  exceeding  fifteen  hundred 
dollars  for  the  erection  of  county  buildings ;  and  the  changes 
made  by  said  act  were  that  the  proposition  might  be  sub- 
mitted to  a  vote  of  the  people  of  the  county  at  a  general  or 
special  election,  and  the  same  might  be  carried  by  a  vote 
of  three  fifths  of  the  legal  voters  voting  thereon. 

The  act  of  February  26,  1889,  is  directed  to  the  words 
tfiree-fifihs,  as  originally  contained  in  the  amendatory  act 
above  referred  to,  and  amends  and  changes  them  to  read 
a  majority.  The  act  had  no  other  purpose,  and  has  no 
other  effect  whatever. 

Construing  all  these  acts  together,  there  can  be  no  doubt 
that  it  was  the  intention  of  the  legislature  to  clothe  the 
county  boards  of  the  several  counties  with  the  power,  and 
to  impose  upon  them  the  duty  in  the  class  of  cases  therein 
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enumerated,  to  sabmit  to  a  vote  of  the  people  of  such  county, 
either  at  a  general  or  special  election,  as  might  seem  to  such 
board  most  convenient,  a  proposition  to  borrow  money, 
and  issue  bonds  for  the  payment  thereof,  for  the  purpose  of 
erecting  or  otherwise  providing  the  public  buildings  in 
said  acts  specified,  and  to  borrow  such  money,  and  issue 
the  bonds  of  the  county  for  the  payment  thereof,  upon  such 
proposition  being  carried  at  such  election  by  a  majority  of  the 
l^al  voters  voting  thereon.  Nor  can  it  be  doubted  that 
such  intention  of  the  legislature  is  expressed,  as  well  in  the 
title  as  in  the  purview  of  said  several  acts,  with  sufficient 
clearness  to  answer  the  requirements  of  the  constitution .  The 
provisions  of  section  30  remain  in  the  chapter,  but  its 
words  have  scope  and  meaning  without  applying  the  words 
two-thirds  as  therein  contained  to  the  provisions  of  section 
25,  as  amended  by  the  several  amendatory  acts  above  con- 
sidered. And  it  was  doubtless  the  intention  of  the  legis- 
lature in  Jessing  said  acts,  and  is  no  less  clearly  the  effect 
of  said  act^  to  take  said  section  as  amended  out  of  the  ef- 
fect and  qualification  of  the  words  requiring  a  two-thirds 
vote  upon  any  proposition  submitted  to  a  vote  of  the  peo- 
ple of  a  county  as  a  condition  precedent  to  the  levy  and 
collection  of  a  special  tax  for  the  payment  of  the  interest 
upon  the  indebtedness  therein  referred  to.  This  follows  as 
a  corollary  to  the  proposition,  decided  under  the  first  head 
of  this  opinion.  Section  25,  as  amended,  being  placed  in 
the  statute  as  law,  we  must  apply  to  it  the  well  known  rule 
of  construction  which  accords  to  every  section  and  word  of 
a  statute  some  meaning  and  effect,  and  no  meaning  or 
effect  can  be  given  to  the  words  of  the  said  section  unless 
they  are  accorded  such  meaning  and  effect  as  will  supersede 
the  inconsistent  meaning  of  the  words  of  the  30th  section, 
so  far  as  it  may  be  sought  to  apply  the  same  to  section  25. 
I  do  not  think  it  neceasary  to  discuss  the  question  of  state 
policy,  presented  and  argued  at  the  bar,  further  than  to 
remark  that  cases  may  arise,  in  the  absence  of  legislation^ 
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in  which  a  court  would  consider  an  acknowledged  and  set- 
tled policy  on  the  part  of  the  state,  or  nation,  with  great 
deference.  But  it  is  with  the  acts  of  the  legislature  that 
courts  have  mostly  to  do ;  and  the  intention  and  will  of 
the  legislature,  constitutionally  expressed  in  the  last  enact- 
ment in  relation  to  any  subject  within  their  constitutional 
powers,  will  be  taken  as  the  expression  of  the  policy  as  well 
as  the  law  of  the  state. 

The  point  referred  to  in  oral  argument  upon  the 
amended  petition  of  the  relators,  to  the  effect  that  the  prop- 
osition submitted  provided  for  the  erection  of  a  court-house 
upon  a  certain  block  of  ground  which,  in  fact,  is  not  within 
the  original  plat  of  Beatrice,  not  having  been  discussed  or 
referred  to  in  the  brief  of  counsel,  I  only  notice  here  to 
say  that  a  designation  of  a  block  or  lot  of  ground  upon 
which  a  public  building  may  be  erected  under  the  provi- 
sions of  the  statutes  now  considered  has  no  place  in  a  prop- 
osition under  said  act,  and  would  be  held  as  merely  sur- 
plusage, unless  it  be  plainly  shown  that  voters  were  misled 
thereby. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


Sallie  a.  Ward,  appellee,  v.  Michael  Watson  et 
AL.,  appellant. 

[Filed  Octobsb  30,  1889.] 

1.  Attorney:  Libn:  Set-off:  Pleadinq.  A&  B,  practicing  at> 
torneys,  recovered  a  jadgment  for  C  against  D,  under  an  agree- 
ment with  their  client  that  they  were  to  have  one-half  the 
amonnt  of  recoYery,  and  they  filed  an  attorney's  lien  for  that 
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amount.  D  reoovered  a  jadgment  against  the  client  of  A  &  B, 
and  brought  an  action  to  set  off  one  judgment  against  the  other; 
and  withont  making  an  issue  in  the  pleadings  npon  the  amount 
claimed  to  be  due  A  &  B  sought  to  reduce  it.  Held,  That  in 
the  ubsenoe  of  an  issue  in  the  pleadings  npon  that  point,  the  at- 
torneys had  a  Hen  for  the  amonnt  agreed  npon. 

Appeal,  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Broady,  J. 

Houston  &  Bairdf  for  appellants: 

In  the  pleadings  but  one  question  could  be  raised  as  to 
attorney  fees,  viz.:  in  regard  to  the  existence  of  a  contract 
for  the  same.  Such  contract  being  alleged,  it  was  error  to 
allow  evidence  as  to  quantum  meruit.  The  Code  requires 
new  matter  constituting  a  defense  to  be  set  up  so  that  the 
opposing  party  may  meet  it.  (4.  &  N.  R.  Cb.  v.  Washburn, 
5  Neb.,  117;  Jones  v.  Seward  Co.,  10  Id.,  154;  McKyring 
V.  Bull,  16  N.  Y.,  297;  Clark  v,  Spencer,  14  Kas.,  398.) 

Harwoody  Ames  &  Kelly,  and  Edson  Rich,  for  appellee : 

The  question  as  to  the  reasonableness  of  an  attorney  fee 
is  not  such  new  matter  as  must  be  pleaded  in  order  to  be 
raised.  {Sayre  v.  Thompson,  18  Neb.,  43.)  An  attorney  is 
not  to  be  allowed  a  lien  in  any  amount  he  may  allege  a 
contract  for,  and  thus  supersede  equities  which  an  unsuc- 
cessful litigant  might  have  as  against  the  successful  party. 
While  an  attorney's  lien  is  paramount^  its  reasonableness 
may  be  questioned. 

Maxwell,  J. 

This  case  seems  to  be  an  offshoot  of  Ward  v.  Wafaon^  24 
Neb.,  592.  Watson  recovered  judgment  against  Ward  for 
the  sum  of  |749.60.  Upon  the  recovery  of  this  judgment 
Houston  &  Baird  filed  an  attorney's  lien  thereon  for 
$374.89,  that  being  the  amount  agreed  upon  between  Wat- 
49 
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son  and  his  attorneys.  In  June^  1888,  Ward  recovered  a 
judgment  against  Watson  for  the  sum  of  $693  and  costs, 
and  this  action  was  brought  to  set  off  one  judgment  against 
the  other.  On  the  trial  of  the  cause  the  court  allowed  the 
attorneys  in  question  |150  and  no  more,  and  setoff  the 
balance  of  the  judgment  against  that  of  Ward.  The  only 
question  presented  is,  Did  the  court  err  in  thus  reducing  the 
amount  of  the  plaintiff's  claim?  No  issue  was  made  in  the 
pleadings  as  to  the  amount  to  which  the  attorneys  were 
rightfully  entitled,  and  in  the  absence  of  an  issue  upon 
that  matter  it  will  be  presumed  that  the  amount  agreed 
upon  was  correct.  In  any  event,  that  was  the  contract  of 
the  parties,  and  a  lien  was  obtained  for  that  amount.  The 
question  of  the  reasonableness  of  the  fee  is  not  before  the 
court;  but  even  if  it  was,  we  are  not  prepared  to  say  that 
under  the  circumstances  of  the  case  the  fee  charged  was 
unreasonable.  The  judgment  of  the  district  court  will  be 
modified  so  as  to  allow  the  appellants  the  amount  of  their 
fees  as  agreed  upon,  and  for  which  they  have  a  lien,  and, 
as  thus  modified,  the  judgment  will  be  affirmed. 

Judgment  aooordinglt. 
The  other  Judges  concur* 


City  op  Wahoo  v.  Angelinb  G.  Reedeb. 

[FiLKD  OCTOBEB  30, 1889.] 

1.  Villages:  Dbfbctivk  Sidewalks:  Liabilttt.  AperwmpMB- 
ing  over  a  pablic  sidewalk,  in  a  Tillage,  which  sidewalk  was 
elevated  from  one  to  three  feet  abore  the  groand,  stepped  into  a 
hole  in  such  walk  and  was  permanently  injured,  ffdd,  That  a 
Tillage  was  liable  for  snch  injuiy  in  the  same  manner  as  a  dtj. 
(Village  of  Pwum  v.  Crawford,  23  Neb.,  682.) 
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2.  :  :  CoxTBiBUTOEY  Nkqliobkcb.    J?irf<f,  Thatthore 

was  DO  proof  of  oontribatory  negligence  on  the  part  of  tbe  plaint- 
iff to  anhmit  to  the  jury. 

Erbor  to  the  district  court  for  Saunders  county*  Tried 
below  before  Marshall^  J. 

S.  H.  Somborger,  and  E.  E.  Good,  for  plaintillr  in  «nx>r : 

Villages  should  not  be  held  liable  the  same  al  opulent 
rounicipalities  endowed  with  extraordinary  powers.  De- 
fendant in  error  failed  to  use  ordinary  diligence  to  prevent 
the  enhancement  of  the  injury,  and  is  guilty  of  contribu- 
tory negligence.  (Potter  v.  Warner,  91  Pa.  St.,  362  ;  Hib- 
bard  v.  Thompson,  109  Mass.,  288 ;  LyoM  v.  R.  Co.,  67 
N.  Y.,  489;  Hard  v.  Gadight  do.,  1  Allen  [Mass.],  349  ; 
4  Am.  and  Eng.  Enc.  of  Law,  art.  "  Contributory  N^li- 
genoe,''  par.  39,  N.  2.) 

G.  W.  Simpaon,  for  defendant  in  error : 

Villages  are,  by  our  statute,  given  control  of  streets,  al- 
leys, and  sidewalks,  with  power  to  collect  taxes  to  maintain 
the  same.  (Comp.  Stats.,  1887,  sees.  676,  69,  77.)  The 
execution  of  the  power  follows  as  a  duty.  (Omaha  v,  Olm- 
stead,  5  Neb.,  446.)  A  general  grant  of  such  power  in 
a  charter  prevents  its  exercise  by  an  individual.  (No- 
ble  V.  Richmond,  31  Gratt.  [Va.],  271;  Barnes  v.  Dis- 
trict, 91  U.  S.,  540.)  A  village  exercising  such  authority 
is  liable  without  an  express  statute  (Kittridge  v.  JUUwaU" 
kee,  26  Wis.,  46 ;  Prideaux  v.  Mineral  Point,  43  Id.,  513; 
Phelps  V.  Mankato,  23  Minn.,  277);  and  under  such  a  stat- 
ute is  liable  for  failure  to  properly  exercise  the  power. 
(Dillon,  Mun.  Corp.,  sees.  1012, 1017;  Studley  v.  Oshkosh, 
45  Wis.,  380;  FumeUv.  St.  Paid,  20  Minn.,  117;  Rook- 
ford  V.  Hildebrand,  61  111.,  155.)  The  defense  of  contrib- 
utory negligence,  like  any  other,  must  be  proved.  (lAncotn 
tr.  Walker,  IS  Neb.,  244.)     The  carelessness  of  plaintiff 
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must  operate  directly  to  produce  the  injury  complained  of. 
(Omaha  Horse  Ry.  Co.  v,  DooliUle,  7  Neb.,  481,  and  cases 
cited  in  plaintiff  in  error's  brief.) 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Saun- 
ders county  to  recover  damages  for  personal  injuries  al- 
lied to  have  been  received  by  tlie  plaintiff  in  oonsequenoe 
of  stepping  into  a  hole  in  a  defective  sidewalk  on  Fifth 
street,  in  the  village  (now  the  city)  of  Wahoo. 

The  defendant  answered,  admitting  its  corporate  exist- 
ence, and  that  Fifth  street  was  one  of  its  principal  streets, 
and  denied  any  negligence  on  the  part  of  the  defendant^ 
and  alleged  "that  said  alleged  injuries,  if  any  were  sus- 
tained by  the  plaintiff,  were  caused  by  the  carelessness  and 
negligence  of  the  plaintiff." 

The  reply  of  plaintiff  denied  negligence  on  her  part. 

The  facts,  as  shown  by  the  testimony,  are  substantially 
a6  follows : 

Fifth  street,  in  the  city  of  Wahoo,  is  one  of  its  princi- 
pal streets,  extending  from  and  through  its  principal  busi- 
ness street  to  the  court  house.  A  broad  walk  had  been 
constructed  on  the  south  side  of  this  street,  and  at  about 
opposite  block  152  the  walk  was  elevated  from  the  ground 
from  one  to  three  feet.  The  walk  was  old,  full  of  holes, 
and  had  been  in  bad  condition  for  some  time.  About  the 
9th  day  of  January,  1886,  the  plaintiff,  in  going  over  the 
walk,  which  was  at  this  time  partly  covered  with  snow, 
stepped  into  one  of  the  numerous  holes  therein  and  received 
the  injury  to  her  knee  complained  of. 

Plaintiff  returned  to  her  home,  made  an  examination  of 
the  injured  knee,  which  was  then  paining  her,  and  applied 
some  liniment  or  other  external  remedy.  There  was  no 
abrasion  of  the  skin  nor  swelling  to  indicate  the  serious 
character  of  the  injury.     Soon  afterwards  a  physician  was 
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called,  and  from  that  time  on  such  treatment  of  the  injury 
was  had  as  the  varioas  physicians  w1k>  were  called  in  the 
case  prescribed.  The  plaintiff  believed  the  injury  an  ordi- 
nary strain  or  bruise,  and  that  it  would  soon  get  well. 
Nor  did  her  medical  attendants  disabuse  her  mind  of  this 
belief  until  some  time  after  the  accident. 

The  plaintiff  was  not  in  the  habit  of  traveling  on  the 
walk  on  Fifth  street,  and  had  no  knowledge  of  its  bad 
condition.  The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  below  for  the  sum  of  $950,  and  a  motion  for  a 
new  trial  having  been  overruled,  judgment  was  entered  on 
the  verdict.  On  the  trial  the  plaintiff  in  error  objected  to 
the  introduction  of  any  testimony  on  the  grounds  that  the 
petition  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  '^For  the  reason  that  the  defendant  was,  at  the 
time  of  the  wrongs  complained  of,  only  a  gracwi-oorporation, 
created  under  the  general  laws  of  the  stat«  of  Nebraska, 
without  the  consent,  express  or  implied,  of  its  citizens  or 
any  of  them,  and  was  and  is  but  a  political  division  of  the 
state,  and  has  no  special  powers,  privileges,  immunities,  or 
rights  not  enjoyed  by  other  citizens  of  the  state,  and  has 
voluntarily  undertaken  no  liabilities  or  obligations  to  the 
public  or  persons  not  enjoined  by  the  laws  of  the  state." 

The  objection  was  properly  overruled. 

A  village  is  a  municipal  corporation,  although  of  the 
lowest  grade;  but  the  duties  imposed  upon  it  of  keeping 
its  streets  and  sidewalks  in  a  safe  condition  are  the  same  as 
those  of  a  city.  Judge  Dillon  defines  municipal  corporations 
as  follows :  "  Municipal  corporations  are  bodies  politic  and 
corporate  of  the  general  character  above  described,  estab- 
lished by  law,  to  share  in  the  civil  government  of  the 
country,  but  chiefly  to  regulate  and  administer  the  local 
or  internal  affairs  of  the  city,  town,  or  district  which  ia 
incorporated."  He  also  includes  "within  the  term"  vil- 
lages, towns,  and  cities.     (Id.,  sec.  10.) 

At  common  law  a  municipal  corporation  is  "an  invest- 
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ing  the  people  of  a  place  with  the  local  self-government 
thereof/'  {Cuddon  v.  Eaatwick,  1  Salk.  [Eng.  K.  B.],  192; 
People  V.  Morris,  13  Wend.,  325-334;  People  v.  Hurlbut, 
24  Mich.,  44-88;  Brinck&'hoffv.  Board  of  Eduadion,  37 
How.  Pr.,  499;  4  Wait's  Acts  &  Def.,  595.)  In  Peojie  v. 
Morris,  supra,  330,  Nelson,  J.,  in  discussing  the  powers  of 
municipal  corporations,  says:  ''What  was  the  power  thus 
conferred  hj  the  village  charter?  We  answer  that  it  was 
wholly  political.  Instead  of  prescribing  at  their  discretion 
every  duty  to  be  performed,  and  forbidding  every  act  to  be 
avoided — in  a  word,  directing  the  whole  system  of  gov- 
ernment to  be  observed  and  executed — the  legislature  have 
merely  defined  the  outlines  and  leading  principles,  and 
conferred  upon  the  inhabitants,  within  the  bounds  of  the 
corporation,  the  power  at  discretion  to  fill  up  and  carry 
them  into  operation.'' 

The  question  here  presented  was  before  this  court  in 
Village  of  Ponca  v.  Orawford,  18  Neb.,  551,  and  the  vil- 
lage was  held  liable,  although  the  case  was  reversed  for 
error  in  the  proceedings.  That  case  was  again  before  the 
court  in  23  Neb.,  662,  and  a  verdict  for  $950  sustained. 
In  the  latter  case  the  first  point  in  the  syllabus  is  as  follows : 
''A  stranger  in  an  incorporated  village,  after  night-fall, 
passing  along  a  public  street  between  the  postoffioe  and  one 
of  the  principal  hotels,  came  to  a  break  in  the  sidewalk. 
Instead  of  turning  back,  he  endeavored  to  descend  to  the 
ground  (a  distance  of  about  three  feet)  at  the  end  of  the 
sidewalk.  In  doing  so,  in  a  careful  manner,  he  fell  upon 
a  saw-bench,  which  had  been  left  on  the  ground  at  the  end 
of  said  side  walk,  whereby  he  was  injured.  Held,  Not 
guilty  of  contributory  n^ligence."  We  adhere  to  that 
decision.     The  first  objection  is  overruled. 

Second  — It  is  contended  by  the  attorneys  for  the  plaintiff 
in  error  that  the  defendant  in  error  was  guilty  of  contribu- 
tory n^ligence,  and  that  an  instruction  to  that  effect  set 
out  in  the  record  should  have  l)een  given. 


SEPTEMBER  TERM,  1889.  775 

MoRlll  T.  Davbk 

The  testimony  tends  to  show  that  the  serious  nature  of 
the  injury  was  not  known  at  the  time  the  accident  occurred, 
nor  for  some  time  afterwards.  It  was  supposed  at  first  to 
be  a  mere  sprain  which  would  cause  no  permanent  lameness. 
So  far  as  we  can  judge  there  seemed  to  be  no  cause  for 
alarm  as  to  the  result  of  the  injury  until  some  considerable 
time  after  the  accident,  when  it  became  apparent  tiiat  there 
was  danger  of  anchylosis  of  the  knee  joint.  This  result 
followed,  notwithstanding  the  efforts  of  skillful  physicians 
to  avert  it;  there  is  absolutely  no  proof  of  negligence  on 
the  part  of  the  defendant  in  %rror  and  no  question  to  sub- 
mit to  the  jury  on  that  point. 

The  instructions  given  by  the  court  cover  the  whole  case, 
and  it  is  apparent  that  substantial  justice  has  been  done. 
The  judgment  is  therefore  affirmed. 


JlTDOMENT  AFFIRMED. 


The  other  Judges  ooncur. 


G.  M.  MOBRILL  ET  AL.  V.  E.  ViOLA  DaVIS   BT  AL. 

[Filed  October  30,  1889.] 

Beal  Estate :  Contbact:  Unaccepted  Offer:  Agents:  Ck)MHi8- 
SIONS.  Id  an  action  by  certain  real  estate  agents  to  recover 
commiBsioDS  on  a  sale  of  real  estate  alleged  to  have  been  made 
by  them,  the  testimony  failed  to  establish  a  contract  of  sale,  and 
it  was  held  that  they  oonld  not  recover  therefor. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

Hartoood,  Ames  &  Kelly ^  for  plaintiffs  in  error. 

Marquetty  Deweese  A  HaU,  for  defendants  in  error. 
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This  action  was  broaght  in  the  district  conrt  of  Lancas- 
ter county  upon  a  petition,  the  first  cause  of  action  in 
which  is  stated  as  follows : 

'^Now  come  the  above  named  plaintiffs,  and  for  a 
cause  of  action  against  the  defendants  say,  that  on.  March 
the  30th,  1887,  Annie  Morrill  was  the  owner  of  the  south- 
west quarter  of  section  11,  township  10  north,  range  6 
east  of  the  6th  P.  M.,  Lancaster  county,  Nebraska.  That 
on  said  date,  and  long  prior  thereto,  G.  M.  Morrill  was 
the  agent  for  said  Annie  Morrill,  acting  for  her  with  her 
knowledge  and  consent,  looking  after,  managing,  and  con- 
trolling said  land,  the  same  as  though  it  were  his  own,  and 
that  on  the  25th  day  of  March,  1887,  the  said  Annie  Mor- 
rill employed  the  said  plaintiffs  to  sell  and  dispose  of  the 
southwest  quarter  of  section  11,  township  10,  range  6,  at 
$150  per  acre.  That  in  pursuance  of  the  instructions  re- 
ceived from  the  said  Annie  Morrill  they  sold  the  said  land 
on  the  30th  day  of  March,  1887,  to  Mrs.  Carrie  R.  John- 
son for  the  sum  of  $150  per  acre,  the  purchase  price  to  be 
paid  on  any  terms  that  might  be  satisfactory  to  the  defend- 
ants; and  the  plaintiffs  had  made  the  said  sale. 

''  That  the  commission  on  said  sale  amounted  to  the  sum 
of  $625,  and  the  same  has  not  been  paid  to  the  plaintiff 
by  the  said  defendants.  That  E.  Viola  Davis  was  for- 
merly E.  Viola  Dowden ;  that  Annie  Morrill  is  the  wife 
of  G.  M.  Morrill." 

The  second  cause  of  action  is  for  the  money  paid  for  the 
use  of  the  defendant  below. 

The  answer  denies  the  sale  by  the  plaintiffs  as  agent  for 
the  defendants,  or  either  of  them,  of  the  land  in  question, 
and  denies  that  there  was  any  employment  of  the  plaintiffs 
as  such  agents  except  as  follows :  "  Unless  the  terms  of 
sale  to  be  submitted  to  said  defendants  were  by  them  ap- 
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proved  as  satisfactory,  and  no  sale  was  to  be  consummated 
or  binding  on  them  (said  defendants)  unless  the  terms  of 
payment  were  first  given  and  approved.  And  defendants 
further  aver  that  an  offer  to  purchase  made  by  said  Carrie 
R.  Johnson  through  the  said  plaintiffs  was  rejected  and 
never  consummated,  because  the  terms  of  sale  were  not  sat- 
isfactory to  said  defendants,  as  the  plaintiffs  were  informed 
uj)on  the  reception  of  the  offer.'* 

The  second  cause  of  action,  although  put  in  issue  by  the 
answer,  was  admitted  on  the  trial,  and  no  error  is  assigned 
with  reference  to  it. 

A  verdict  was  returned  in  favor  of  the  plaintiffs  upon 
both  causes  of  action  for  the  amount  claimed. 

The  proof  introduced  to  show  a  contract  is  as  follows : 
First,  a  letter  from  G.  M.  Morrill  to  Miss  E.  Viola  Dow- 
den,  dated  March  25th,  1887^  as  follows: 

"ifiw  E.  Viola  Dowden:  Deab  Madam — I  received 
a  letter  from  Mr.  Dowden  a  short  time  since  and  he  de- 
sired me  to  write  you  if  I  would  sell  my  farm.  I  have 
never  intended  to  sell  it,  but  always  expected  to  occupy  it 
myself;  but  lately  I  have  been  thronged  with  letters,  and 
several  parties  have  been  to  see  me  asking  if  I  would  sell, 
and  I  have  invariably  safd  no.  Yesterday  I  bad  another 
party  who  offered  me  a  big  figure  for  it,  but  as  your  father 
desired  will  give  you  the  first  chance  to  sell  it.  Will  say 
that  if  you  can  sell  it  fpr  $150  per  acre  will  take  it,  or  if 
you  have  a  proposition,  you  submit  it  and  I  will  consider 
it.  Will  delay  writing  other  parties  till  I  hear  from  you. 
Please  let  me  know  if  the  trees  are  all  living  that  were  to 
be  set  out  around  the  place,  and  if  the  grove  has  been  set 
out  according  to  terms  of  lease ;  have  thought  almost  every 
month  for  the  past  year  that  I  would  be  out  there.  *  * 
"  Respectfully  yours,  G.  M,  Morrill. 

"  110  East  82d  street,  N.  Y.  City.*' 

On  the  29th  day  of  March,  1887,  the  following  dispatch 
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was  sent  direct  to  G.  M.  Morrill,  then  in  the  city  of  New 
York: 

''  Think  can  sell  at  yoar  price  if  can  make  terms,  one 
thousand  dollars  in  hand,  five  thousand  in  sixty  days,  bal- 
ance in  three  equal  annual  payments  at  eight  per  cenU 
Shall  I  try  ?     Wire  at  my  expense. 

"  J08I£  L.  DOWDEN." 

On  the  same  day  defendant  sent  the  following  tel^ram: 

"  To  E.  Viola  Dowden,  comer  0  and  TweJfih,  Lin^ 
eoln, — Will  reply  by  letter.  G.  M.  Morrill.'* 

This  dispatch  was  received  in  Lincoln  on  the  following 
day. 

On  the  Slst  day  of  March,  1887,  defendants  wrote : 

"Jfi«j  Dowden:  Dear  Madam — Your  telegram  re- 
ceived, but  have  delayed  reply  by  letter  to  see  what  terms 
I  could  make  with  parties  for  property  which  I  was  con- 
templating buying;  but  find  terms  you  proposed  would 
not  answer  their  purpose.  Hence  have  come  to  the  con- 
clusion not  to  buy  for  the  present,  nor  to  sell  my  property 
in  Lincoln  till  I  can  invest  it  to  better  advantage  here. 
Please  write  me  what  you  think  the  prospect  of  my  prop- 
erty advancing.  Are  the  salt  wonks  being  developed,  etc.  ? 
If  you  think  property  will  not  advance  and  you  can  get 
better  terms  I  will  consider  it,  but  of  course  want  to  get 
all  I  can.  Respectfully  yours, 

"G.  M.  Morrill. 

"110E.82dst.,  N.  Y.^' 

On  the  30th  of  March  plaintiff  writes : 

"Lincoln,  Neb.,  March  30,  1887. 
^^Mr.  G.  if.  Morrill:  Dear  Sir — Your  dispatch  re- 
ceived this  A.M.,  and  in  reply  will  say  we  have  sold  the 
farm  at  $150  per  acre  as  per  your  letter,  and  if  you  do 
not  agree  to  the  telegraphed  terms  the  parties  can  make 
some  better,  and  when  we  receive  your  answer  we  will 
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know  your  terms  and  act  accordingly.  Property  is  at  a 
good  price  now,  but  the  most  sanguine  are  thinking  it  only 
a  boom  of  a  few  months. 

"The  trees  are  doing  nicely  and  they  are  preparing  to 
crop  the  cultivated  land. 

''The  trees  were  hoed  last  year  and  father  has  made 
special  arrangements  for  their  care. 

''  Is  there  some  indebtedness  against  the  farm? 

"  The  buyer  is  Mrs.  Carrie  R.  Johnson — her  husband 
has  considerable  property,  but  is  an  engineer  and  puts  all 
his  property  in  his  wife's  name  because  of  dangerous 
work. 

"I  will  enclose  draft  on  N.  Y.  for  $500,  and  you  may 
receipt,  and  when  I  get  your  letter  will  know  the  terms  of 

"We  are,  respectfully, 

"JosiE  L.  DowDEN  &  Sister.'* 

The  tel^ram  mentioned  in  the  foregoing  letter  as  being 
received  ''this  a.m.,"  was  testified  by  the  witness,  Josie  L. 
Dowden,  to  have  been  received  at  about  eleven  o'clock  A.  M. 
on  the  30th  day  of  March.  This  telegram,  it  will  be  re- 
membered, says,  "  will  reply  by  letter;"  and  this  sale,  the 
same  witness  also  testifies,  was  made  on  the  30th  day  of 
March^  1887,  between  two  and  three  o'clock  in  the  after- 
noon, and  of  course  after  the  receipt  of  the  telegram. 

On  the  1st  day  of  April  Morrill  telegraphs: 

"  Will  return  check  and  answer.  Have  made  other  ar^ 
rangements." 

On  April  2d  Morrill  writes: 

"Mm  Jo8ie  Dowden:  Dear  Madam — ^Your  letter  with 
check  for  J500  received,  which  I  herewith  return  to  you 
unclaimed.  In  your  telegram  of  the  29th  ult.  you  said 
you  thought  you  could  sell,  and  mentioned  probable  terras 
and  asked  if  you  should  try.     I  wired  you  that  I  would 
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reply  by  letter,  which  I  did,  saying  that  oflTer  was  unsatis- 
factory and  I  had  made  other  arrangements,  as  I  have. 
"Respectfully  yours, 

"G.  M.  Morrill." 

And  on  the  4th  day  of  April  the  following  letter  was 
sent: 

"Lincoln,  Neb.,  April  4,  1887. 

^'  Mr.  Morrill:  Dear  Sir — Yours  in  answer,to  telegram 
received  to-day,  and  in  reply  to  that  have  this  to  say :  Lin- 
coln has  had  a  boom  far  exceeding  any  before,  and  the 
wisest  are  shaking  their  heads  and  saying  Hhis  can't  last 
much  longer !' 

"Now  is  surely  the  time  to  sell,  and  it  must  be  done 
quickly  I  think.  There  are  several  parties  here  who 
would  like  it,  and  I  have  tried  to-day  to  get  a  definite 
price,  but  failed,  but  think  I  can  get  $200  an  acre,  and 
perhaps  a  little  over.  The  usual  terms  are  one-fourth 
cash,  balance  in  one,  two,  three  years  at  eight  per  cent.  I 
really  feel,  Mr.  Morrill,  that  no^v  is  the  titne.  If  you 
were  here  and  would  plat  your  land  and  advertise  and 
make  a  big  sale  of  it  you  could  get  more,  but  there  is  so 
much  expense  connected  with  such  work  that  if  it  were 
me  I  would  sell  it  as  a  whole  and  let  others  in  that  busi- 
ness do  it. 

"The  salt  works  are  inactive.  The  special  boom  is 
over;  R.  R.  coming  in;  the  establishment  of  a  Methodist 
university ;  a  talked-of  belt  line,  and  an  electric  car  line. 
The  R.  R.  will  come  in  the  S.  E.  part  of  city  and  the 
Methodist  collie  is  three  miles  directly  east  of  your  farm. 
The  belt  line  is  in  the  imagination  of  some  real  estate 
firms  and  can  hardly  be  built  for  the  reason  there  ican  be 
no  travel,  or  not  enough  to  pay,  and  the  pres.  of  the  road 
told  me  in  confidence  it  would  never  be  built,  at  least  he 
had  no  money  to  put  into  it.  The  electric  line  will  doubt- 
less go  out  14th  street  to  fair  ground,  thence  west  to  West 
Lincoln,  a  little  town  starting  one  mile  west  of  your  place 
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acid  at  about  a  mile  south.  They  have  boomed  and 
boomed,  so  I  think  the  extreme  outside  property  can't 
keep  up. 

^'My  advice  is  to  sell.  Mr.  McMurtry  has  had  a  man 
to  see  you  to  try  to  buy  it.  I  hope  you  won't  let  him  have 
it,  for  I  can  get  more  for  it  than  any  other  one,  I  am 
sure,  so  if  you  have  a  good  offer  from  him  or  any  one  else 
there,  telegraph  me  aod  I  will  tind  better. 

"We  can't  delay  this  much  longer,  or  it  will  be  too  far 
past.  We  have  had  three  applicants  and  to-day  one  drew 
off. 

"If  I  telegraph  you  an  offer  and  you  can  or  cannot 
accept  it  telegraph  me  at  once  at  my  expense.  I  must 
know  soon  as  I  have  bought  the  renter  off  and  can't  afford 
to  do  it  unless  you  sell — now  is  just  the  time  for  tliem  to 
plant. 

"The  farm  looks  nice. 

"  I  have  tried  to  tell  you  honestly  the  slate  of  affairs  and 
hope  you  understand  me.  I  hope  to  hear  your  answer  as 
to  other  arrangements,  and  if  favorable  I  will  telegraph 
you  another  offer,  after  you  get  this  letter,  so  you  will  decide 
what  is  best  to  do.  I  am  doing  quite  a  large  business  for 
a  new  one — sold  four  lots  to-day.  Give  my  whole  time 
to  it,  and  keep  posted  as  to  the  true  state  of  affairs,  uud 
know  now  is  the  time,  or,  at  furthest,  this  month.  Out- 
side property  now  is  a  little  slow,  but  can  make  a  good  sale. 

f^     ■  Hf  «  *  *  m  4K 

"Hoping  to  hear  from  you  soon, 

"I  am,  yours  respectfully, 
"  JoeiE  L.  DowDEN  and  Sister  E.  Viola. 
"Have  sold  over  one  hundred  lots  in  last  two  months 
and  this  is  a  ftir  average  work  with  any  firm  of  the  size. 

"  JosiB  L.  DOWDBN." 

It  will  be  observed  that  there  is  a  failure  on  the  part  of 
the  plaintiffs  below  to  prove  a  contract.     The  letter  of  the 
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plaintiff  in  error^  dated  March  25th^  1887,  if  oonstruM  as 
favorably  as  possible  in  favor  of  defendants  in  error,  oould 
only  be  aooepted  by  an  offer  to  pay  cash.  This  they  did 
not  offer  to  do,  but  soaght  to  impose  other  terms  and  con- 
ditions. The  minds  of  the  parties  never  met,  and  there  is 
a  failure  of  proof  to  sustain  the  verdict.  The  judgment 
and  verdict  as  to  the  first  cause  of  action  is  therefore  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed  and  bemanded. 
The  other  Judges  concur. 


Cyrus  N.  Baird  et  al.  v.  Ami  B.  Todd  et  ai-., 

AND 

William  Jameson  v.  A.  B.  Dickson  et  al. 
[Filed  Novembbb  6,  1R89.] 

1.  Statutes:   GoNSTiTuriONALrrY.     The  act  approTed  Febrnaiy 

26, 1889,  to  Amend  the  second  division  of  section  25  of  chapter 
18  of  Compiled  Statntes  of  1887,  relating  to  oonntj  buildings 
and  offices,  as  amended  by  act  of  March  31,  1887,  heldf  to  be 
constitutional  and  valid  from  the  date  of  pas5«aji(e.  {States  ex  reU 
Bwrnham,  v.  Babeock,  23  Neb.,  128;  FewUm  v.  Yvle^  at  the  present 
term,  cited  and  affirmed.) 

2.  County  Bonds  for  internal  improvements,  creating  a  public 

debt  prior  to  November  1, 1875,  to  be  satisfied  by  levy  on  the 
total  valuation  of  the  county,  are  not  an  assessment  of  taxes 
within  the  limitation  of  section  5  of  article  9  of  the  constitution, 
but  are  an  "indebtedness  existing  at  the  adoption  of  the  consti- 
tution," not  subject  to  the  restriction  ''of  one  andahalf  dollais 
per  one  hundred  dollars  valuation "  of  the  total  levy  of  the 
board  of  county  commissioners. 

Appeals  from  the  distriot  oourt  for  Cass  county.  Heard 
below  before  Field,  J. 
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Wd)der  &  Holmes,  aiul  E.  H.  Wooley,  for  appellants. 

Mathew  Gering  {A.  N.  SuUivan  and  B.  Clark  with  him), 
for  appellees. 

For  contentions  of  counsel,  see  Fenton  v.  Fufe,  ante,  768, 
where  the  points  raised  in  the  brie&  are  in  the  main 
similar. 

Cobb,  J. 

The  apiiellants  in  this  case  appeal  from  two  different 
actions  rendered  against  them  separateh^n  the  court  below. 

First — Cyrus  N.  Baird  and  Lewis  C.  Todd,  suing  as 
taxpayers  of  said  county,  represent  that  Ami  B.  Todd,  A. 
B.  Dickson,  and  Lewis  Foltz,  the  board  of  county  commis- 
sioners of  said  county,  under  an  act  of  the  l^islature  en- 
titled ''An  act  to  amend  the  second  subdivision  of  section 
25,  article  1,  of  chapter  18  of  the  Compiled  Statutes  of  this 
state,'*  approved  February  26,  1889,  appointed  a  special 
election  to  be  held  in  said  county  on  June  8,  1889,  for  the 
purpose  of  submitting  to  a  vote  of  the  electors  the  propo- 
sition to  issue  $80,000  of  county  bonds,  of  the  denomina- 
tion of  $1,000  each,  to  be  dated  Jauuary  1, 1890,  bearing  an 
annual  interest  of  five  per  cent,  payable  in  twenty  years 
from  date  and  redeemable  in  ten  years  at  the  option  of 
said  board  of  county  commissioners,  or  their  successors  in 
ofiice,  for  the  purpose  of  building  a  court  house  at  the 
county  seat  of  said  county,  with  power  and  authority  to 
levy  a  tax  to  pay  the  principal  and  annual  interest  of  said 
bonds  at  the  state's  fiscal  agency  in  the  city,  of  New  York, 
and  to  create  an  annual  sinking  fund  of  $4,000  for  the 
payment  of  the  principal;  that  there  were  cast  at  said 
election  in  favor  of  said  proposition  3,078  votes,  and 
against  it  2,875  votes,  leaving  a  majority  of  203  votes  in 
favor  of  the  proposition,  which  the  said  board  of  county 
commissioners  is  about  to  carry  out  under  said  act  of 


784      SUPREME  COURT  OF  NEBRASKA, 

Baird  ▼.  Todd. 

February  26,  1889,  and  which  act,  not  being  in  accord 
with,  but  in  violation  of,  sections  27  and  30  of*  article  1  of 
chapter  18  of  the' Compiled  Statutes  of  this  state,  requiring 
two-thirds  of  the  votes  cast  at  said  election  in  order  to 
authorize  the  proposition,  and  against  which  an  injunction 
is  now  prayed. 

Second — The  plaintiff,  William  Jameson,  sets  up  against 
the  same  board  of  county  commissioners  that  said  county, 
prior  to  November  1,  1874,  contracted  a  bonded  indebted- 
ness in  the  aid  of  internal  improvements,  of  which  there 
was  then  outstanding  $82,000,  for  the  payment  of  which 
there  had  been  collected  and  was  in  the  county  treasury  the 
sum  of  $32,000,  and  there  was  still  outstanding,  in  excess 
of  any  moneys  for  the  payment,  $50,000  of  such  indebted- 
ness; that  the  assessed  valuation  of  the  county  was  but 
$4,761,884,  and  that  the  county  revenue  requires  a  tax  of 
twelve  mills,  which  has  been  levied,  and  for  sinking  fund 
for  the  outstanding  bonds,  four  mills  on  the  dollar,  making 
for  all  purposes  of  county  revenue  sixteen  mills;  that  if 
said  proposition  to  issue  $80,000  additional  court  house 
bonds  is  permitted  to  be  carried  out,  there  must  be  im- 
posed a  further  tax  of  one  and  three-fourths  mills  on  the 
dollar  of  valuation  of  the  property  in  said  county  for  the 
interest  and  sinking  fund  for  the  payment  of  the  bonds 
under  the  defendants'  proposition,  which  will  necessitate 
a  tax  of  seventeen  and  three-fourths  mills  on  the  dollar, 
and  in  excess  of  the  limit  permitted  by  the  constitution  of 
this  state. 

The  defendants  demurred  generally  in  each  case,  which 
demurrers  were  sustained  by  the  court  below  and  the  plaint- 
tiffs  appealed  both  causes  to  this  court. 

The  questions  presented  in  the  petition  of  Cyrus  N.  Baird 
and  Lewis  C.  Todd  are  substantially  the  same  as  those 
considered  at  the  present  term  and  decided  in  the  case  of 
Fenton  v.  Yvie,  appealed  from  the  district  court  of  Gage 
county;   and  nothing  need  be  added   here  to  the  views 
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expressed  in  that  case.     The  judgment  of  the  district  court 
is  therefore  affirmed. 

In  Jameson's  petition  another  and  diflferent  question  is 
sought  to  be  raised.  The  petitioner  starts  out  with  the  al- 
legation that  long  prior  to  November  1,  1875,  the  county 
of  Cass  issued  its  bonds  to  the  Burlington  &  Missouri 
River  Railroad  Company  in  Nebraska,  bearing  interest  at 
the  rate  of  ten  per  cent  per  annum ;  that  there  is  outstand- 
ing of  that  indebtedness  $82,000,  and  for  the  payment 
thereof  there  has  been  raised  and  collected  about  $32,000, 
and  that  there  is  still  outstanding  against  the  county  of 
CasSy  in  excess  of  said  sinking  fund,  the  sum  of  |50,000 
of  indebtedness  accruing  prior  to  the  adoption  of  the  pres- 
ent constitution ;  that  the  board  of  county  commissioners 
of  Cass  county  has  levied  for  various  purposes  for  the 
year  1 889  the  sum  of  twelve  mills  for  general  revenue  pur- 
poses, and  four  mills  for  sinking  fund,  of  said  county  in- 
debtedness, being  a  total  levy  of  sixteen  mills  for  all  pur- 
poses of  county  revenue.  The  petitioner  then  sets  up  the 
submission,  by  the  county  commissioners,  to  a  vote  of  the 
legal  electors  the  proposition  to  issue  and  put  upon  the 
market  eighty  bonds  of  said  county  of  the  denomination 
of  $1,000  each,  bearing  interest  at  five  per  cent  per  an- 
num, payable  annually  as  stated;  also,  further  providing 
for  a  sinking  fund  of  five  per  cent  per  annum  for  the  pay- 
ment of  the  principal ;  that  such  election  was  duly  held 
and  the  proposition  carried  by  a  majority  vote  only  of  the 
legal  electors;  that  the  county  board  claim  that  such  ma- 
jority vote  is  sufficient  to  authorize  and  empower  them  to 
issue  the  bonds  and  make  them  binding  upon  the  county ; 
and  that  the  board  is  about  to  proceed  to  issue  and  sell  the 
same ;  and  that  if  the  bonds  are  issued,  for  the  purpose  of 
paying  the  interest  and  providing  the  sinking  fund  it  will 
be  necessary  to  make  an  annual  levy  of  taxes  upon  the 
total  property  of  the  county,  in  addition  to  the  taxes  alwve 
specified,  of  one  and  three-fourths  mills  on  the  dollar  of 
50      • 
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total  valuation,  thereby  swelling  the  taxes  to  an  amount 
exceeding  the  coustitutional  limit  of  fifteen  mills. 

Section  6  of  article  IX  of  the  constitution  provides 
that  ''  County  authorities  shall  never  assess  taxes  the  ag- 
gregate of  which  shall  exceed  one  and  a  half  dollars  per 
one  hundred  dollars  valuation,  except  for  the  payment  of 
indebtedness  existing  at  the  adoption  of  this  constitution, 
unless  authorized  by  a  vote  of  the  people  of  the  county/' 

From  the  language  of  this  provision  it  is  readily  seen 
that  the  bonded  indebtedness  of  the  county  of  Cass  set 
out  in  the  plaintiff's  petition,  having  been  contracted 
before  the  adoption  of  the  state  constitution,  is  excepted 
from  its  provisions,  and  hence  the  taxes  and  assessment 
required  to  pay  the  same  are  not  to  be  considered  as  any  part 
of  the  taxes  limited  therein.  Leaving  such  taxes  out,  as  we 
must,  it  does  not  appear  that  the  taxes  necessary  to  ymy  the 
annual  interest  and  provide  a  sinking  fund  for  the  payment 
of  the  principal  of  the  bonds  contemplated  by  the  submis- 
sion and  vote  referred  to  in  the  plaintiff's  petition,  and  the 
issuing  of  which  is  sought  to  be  enjoined,  added  to  the  other 
taxes  for  the  year  1889  levied  upon  the  property  of  said 
county  will  increase  the  taxes  thus  to  be  levied  to  an  amount 
or  rate  exceeding  one  and  one-half  dollars  per  one  hundred 
dollars  of  valuation  thereof;  that  is  to  say,  as  shown  by 
the  exhibit  attached  to  the  petition,  the  levies  for  the  year 
1889  are: 

(reneral  fund 7  mills. 

Bridge     ''     2     « 

Road       "     3     " 

Insane     '^     ^  '^ 

Making 12J  " 

Add  to  this  the  levy  for  the  bonds  to  be  issued...     If  '^ 

Making  an  aggregate  for  all  county  purposes  of    14^  ^' 
— ^a  levy  quite  within  the  constitutional  limitation. 
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I  acknowedge  my  entire  inability  to  comprehend  any 
legal  force  within  the  proposition  and  argument  of  counsel  in 
the  brief,  that  the  indebtedness  and  the  tax  to  pay  the  same 
incurred  prior  to  the  adoption  of  the  constitution  does  not 
fall  within  the  exception  contained  in  sec.  5  of  article  9 
above  quoted.  For  unless  it  is  the  meaning  of  said  sec- 
tion to  take  the  taxes  necessary  to  be  levied  to  liquidate  all 
indebtedness  incurred  prior  to  the  adoption  of  the  consti- 
tution, and  existing  at  the  time  of  its  adoption  whether  as 
principal  sum  or  interest  thereon,  out  of  the  limitation 
there  established  for  general  taxation,  I  am  unable  to  attach 
any  meaning  to  that  part  of  the  language  of  the  section. 

Holding  as  I  do  that  all  the  taxes  enumerated,  other 
than  that  necessary  to  pay  said  prior  indebtedness,  and  in- 
cluding the  taxes  necessary  to  pay  the  interest  and  raise  the 
sinking  fund  contemplated  upon  the  bonds,  the  issue  of 
which  is  sought  to  be  enjoined,  come  within  the  limitation 
established  by  the  first  clause  of  said  section,  I  do  not  deem 
it  necessary  to  discuss  the  proposition  whether  the  issue 
of  the  bonds  sought  to  be  enjoined  falls  within  the  exception 
of  the  last  clause,  "  unless  authorized  by  vote  of  the  people 
of  the  county."  Otherwise  it  might  be  seriously  doubted 
whether  any  act  of  the  legislature  could  with  binding  force 
add  to  the  language  of  said  clause  and  require  a  vote 
greater  than  a  majority  of  the  people  of  the  county  to 
authorize  an  indebtedness,  and  take  it  out  of  the  limitation 
established  by  said  section. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur* 
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Geobge  Poffenbarger  et  al.  v.  Lydia  E.  Smith- 

ET   AL. 

[Filed  November  6, 1889.] 

1.  Liquors :  Statutes  :  Constitutionality.  The  title  of  the  act 
to  regalate  the  license  and  sale  of  malt,  spiri toons,  and  vinous 
liqnora.  etc.,  approved  Febraary  28,  1881,  is  broad  enoogh  to 
cover  a  provision  therein  requiring  the  licensee  and  his  bonds- 
men to  pay  all  damages  which  individuals  may  sustain  in  con- 
sequence of  intoxicating  liquors  furnished  by  him  to  another. 

S.  :  Civil  Damages:  Expert  Testimony.    In  an  action  by 

a  widow  and  her  minor  children  to  recover  from  certain  saloon 
keepers  and  their  bondsmen  for  los )  of  means  of  support  caused 
by  the  death  of  the  husband  and  father  of  the  plaintiffs  by 
suicide,  which,  it  was  alleged,  was  caused  by  continued  intoxi- 
cation from  liquor  furnished  by  the  defendants  for  several  day« 
before  his  death,  there  was  proof  tending  to  show  that  for  sev- 
eral days  before  his  death  the  deceased  had  been  sober  and  that 
the  act  was  deliberately  done.  There  was  also  proof  tending 
to  show  that  for  a  considerable  period  prior  to  his  death  he  had 
been  constantly  under  the  influence  of  intoxicating  drinks  fur- 
nished by  the  defendants.  Physicians  were  thereupon  called 
who  testified  as  experts  to  hypothetical  questions  as  to  the 
probable  effect  of  the  continued  use  of  intoxicating  drinks  in 
causing  suicide.  Hdd,  That  such  testimony  under  the  facta 
proved  was  admissible. 

3.  Objections  to  testimony,  held,  properly  sustained. 

4.  Instructions.    Modification  of  instructions  asked,  held,  correct 


Error  to  the  district  court  for  Gage  county.  Tried  be« 
low  before  Chapman,  J. 

Burke  &  Prout^  for  plaintifis  in  error: 

Sees.  15,  16,  and  18  of  the  act  of  1881,  commonly 
known  as  the  "Slocumb  Law,''  conflict  with  sec.  11,  art. 
3,  Const.  {Tecumseh  v.  Phillips,  5  Neb.,  305 ;  White  t?, 
Lincoln,  Id.,  505;  Ex  parte  Thomaaon,  16  Id.,  238;  Ive^ 
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V.  Norria,  13  Neb.,  252.)  The  question  of  the  constitu- 
tioDality  of  the  act  was  not  before  the  court  in  PleuUr  v. 
*  State,  11  Neb.,  547,  hence  any  statement  therein  relative 
to  such  question  is  an  obiter  dictum.  (Wells,  Res.  Adj., 
sec.  581,  and  cases  cited;  Carrol  v.  Carrol,  16  How.,  287.) 
The  title  of  an  act  is  the  index  to  legislative  intent  and 
the  courts  cannot  enlarge  its  scope.  {Ives  v.  Norria,  supra; 
Cooley,  Const.  Lim.,  p.  149.)  The  title  to  the  act  in  ques- 
tion assumes  simply  ^'to  regulate  the  license  and  sale,'' 
eta ;  while  the  sections  above  mentioned  relate  to  actions, 
civil  and  criminal,  damages,  maintenance  of  paupers,  wid- 
ows and  orphans,  jurisdiction,  parties,  evidence,  and  other 
matters  outside  the  scope  of  its  title.  By  force  of  these 
sections  the  well  established  rule  that  "  damage  *  *  * 
must  be  the  natural  and  proximate  consequence  of  the  act 
complained  of"  (2  Greenl.,  Ev.,  sec.  256),  is  abrogated. 
{Me  Clay  v.  Worral,  18  Neb.,  52;  Sellara  v.  Foder,  ante, 
118.)  The  fact  that  the  law  has  been  treated  as  valid  for 
nine  years  has  no  bearing  on  its  constitutionality.  (Cooley, 
Const.  Lim.,  188.)  There  was  nothing  in  the  case  calling 
for  the  opinion  of  the  physicians  upon  any  point  presented 
to  them,  and  even  if  their  testimony  were  admissible  they 
were  not  shown  to  be  competent  to  give  such  opinion.  (So- 
quet  V.  State,  40  N.  W.  Rep.  [Wis.],  391.) 

A.  Hardy,  SLud  J.  N.  Richards,  for  defendants  in  error: 

The  title  of  the  act  of  1881  is  broad  enough  to  allow  a 
provision  that  a  liquor  dealer  shall  pay  for  loss  of  means 
of  support,  this  being  simply  a  regulation  of  the  sale. 
Ives  V.  Norths  would  have  been  in  point  had  the  repudiated 
section  there  merely  provided  that  the  owner  of  animals 
running  at  large  should  pay  all  damages  caused  by  them ; 
but  the  section  in  fact  was  entirely  outside  the  scope  of  the 
title.  The  witnesses  objected  to  were  duly  qualified,  and 
hypothetical  questions  were  properly  asked  them  based  on 
testimony  of   others.     {(yjSara  v.  Wells,  14  Neb.,  403; 
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Williams  v.  Brown,  28  O.,  547;  People  v.  Luke,  2  Kern. 
[N.  Y.],  368.) 

Maxwell^  J. 

This  action  was  brought  in  the  district  court  of  Gage 
county  by  the  defendants  in  error  against  the  plaintiffs  in 
error  to  recover  damages  for  loss  of  means  of  support 
caused  by  the  death,  from  the  use  of  intoxicating  liquors, 
of  John  E.  Smith,  the  husband  of  Lydia  E.  Smith,  and 
the  father  of  Leroy  Smith  and  Nellie  Smith,  minor  chil- 
dren of  said  Smith  and  wife.  On  the  trial  of  the  cause  a 
verdict  for  the  sum  of  $2,000  was  rendered,  and  a  moticm 
for  a  new  trial  having  been  overruled,  judgment  was  en- 
tered on  the  verdict 

There  are  fourteen  assignments  of  error,  but  four  of 
which  are  referred  to  in  the  brief  of  the  plaintiffs  in  error, 
and  these  will  be  considered  in  their  order. 

1.  It  is  claimed  that  the  court  erred  in  receiving  any 
evidence  in  support  of  the  petition  because  the  object  of 
the  bill  or  act  is  not  clearly  expressed  in  the  title  and  that 
the  subject-matter  of  sections  15,  16,  and  18  are  not  con- 
tained or  referred  to  in  the  title  of  the  bill.  In  Pletder  r. 
State,  11  Neb.,  547,  the  question  of  the  authority  to  license 
was  considered  by  this  court  and  the  act  sustained,  and 
that  decision  has  been  adhered  to  ever  since.  The  title  of 
the  act  approved  February  28,  1881,  is  as  follows:  "An 
act  to  regulate  the  license  and  sale  of  malt,  spirituous,  and 
vinous  liquors,  and  to  repeal  chapter  63  of  the  code  of 
criminal  procedure  of  the  Greneral  Statutes  of  1873  entitled 
'License  and  sale  of  liquors,'  and  to  repeal  an  act  entitled 
'An  act  to  amend  section  575  of  chapter  58  of  the  criminal 
code,'  approved  February  9,  1875,  and  to  repeal  an  act 
entitled  'An  act  to  regulate  the  issuance  of  licenses  for  the 
sale  of  malt,  vinous,  and  spirituous  liquors  in  the  state  of 
Nebraska,'  approved  February  25,  1875.'' 
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The  title  of  the  act  in  question  is  ''An  act  to  regulate 
the  license  and  sale  of  malt^  spirituous,  and  vinous  liquors/' 
etc  A  provision  in  the  body  of  the  act  declaring  the  lia- 
bility for  damages  sustained  by  any  person  from  the  use  of 
intoxicating  liquors  furnished  to  another  by  the  licensee  is 
clearly  within  the  title  of  the  act.  The  law  regards  the 
traffic  as  an  evil  and  it  attempts  to  regulate  it  and  reduce 
the  evils  to  the  minimum :  First,  by  requiring  the  petition- 
ers to  state  that  the  ''applicant  for  license  is  a  man  of  re- 
spectable character  and  standing;^'  second,  that  he  must 
pay  for  each  license  the  amount  required  by  the  licensing 
board,  which  shall  not  be  less  than  $500;  third,  public 
notice  must  be  given  of  the  application  for  license  at  least 
two  weeks  before  the  granting  of  the  same  and  a  time  set 
for  the  hearing,  and  if  there  be  "any  objection,  protest,  or 
remonstrance  filed  in  the  office  where  the  application  is 
made,  against  the  issuance  of  the  license,"  a  day  shall  be 
set  for  the  hearing  of  the  case,  and  if  it  shall  be  made  to 
appear  that  any  former  license  has  been  revoked  for  any 
misdemeanor  against  the  laws  of  the  state,  or  that  the  ap- 
plicant has  been  guilty  of  the  violation  of  any  of  the  pro- 
visions of  the  act  for  one  year  preceding,  then  the  license 
shall  be  refused.  Either  party  may  appeal.  To  enforce 
compliance  with  the  law  the  applicant  is  required  to  give 
bond  in  the  sum  of  $5,000,  "  conditioned  that  he  will  not 
violate  any  of  the  provisions  of  this  act,  and  that  he  will 
pay  all  damages,  fines,  and  penalties  and  forfeitures  which 
may  be  adjudged  against  him  under  the  provisions  of  this 
act'*  The  licensee  is  absolutely  prohibited  from  selling  to 
an  Indian,  insane  person,  idiot,  or  habitual  drunkard,  and 
also  to  "any  minor,  apprentice,  or  servant  under  twenty- 
one  years  of  age."  He  is  required  to  "  pay  all  damages 
that  the  community  or  individuals  may  sustain  in  conse- 
quence of  such  traffic,"  etc.  There  are  other  provisions, 
binding  upon  the  licensee,  which  need  not  be  noticed.  The 
provision  for  damages  is  notice  to  every  licensee  and  his 
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bondsmen  to  beware;  and  an  assumption  npon  their  part 
of  the  obligation  imposed  by  statute.  The  sections  re- 
ferred to,  therefore,  are  in  harmony  with  the  object  of  the 
act,  not  in  conflict  with  the  constitution,  and  are  valid. 

The  second  objection  is  that  the  court  erred  in  receiv- 
ing the  testimony  of  certain  physicians,  as  experts,  to  tes- 
tify as  to  the  cause  of  death.  There  is  testimony  in  the 
record  tending  to  show  that  John  E.  Smith  had  been  sober 
for  several  days  before  his  death,  and  there  is  also  testi- 
mony tending  to  show  that  for  several  days  prior  to  that 
time  he  had  been  under  the  influence  of  intoxicating  liquors 
furnished  by  the  defendants  below.  The  immediate  cause 
of  his  death  appears  to  have  been  morphine  administered 
by  himself  in  two  glasses  of  beer,  in  the  saloons  of  the 
plaintiiFs  in  error.  The  question  arose,  therefore,  whether 
the  case  was  one  of  deliberate  suicide,  or  was  caused  by  the 
use  of  intoxicating  liquors.  One  of  the  experts,  Dr.  D. 
A.  Waldon,  after  stating  that  he  had  been  a  practicing 
physician  and  surgeon  for  twenty-six  years,  was  asked  the 
following  question : 

Q.  Supposing  a  man,  thirty  years  of  age,  had  been 
drinking  hard  for  two  weeks'  time,  and  had  been  irregular 
al)out  his  meals  and  his  going  to  bed  during  that  time, 
what  would  be  his  natural  mental  and  physical  condition? 

A.  I  should  think  a  man's  mental  condition  would  be 
very  much  impaired  by  a  debauch  of  that  character. 

Q.  Doctor,  would  a  man  in  that  condition  be  more  lia- 
ble to  commit  suicide  than  a  man  who  had  for  the  past  two 
weeks  been  regular  in  his  habits,  and  had  not  been  drink- 
ing to  excess  ? 

A.  He  most  surely  would. 

Q.  Why,  doctor? 

A.  From  the  fact  of  the  weakened  and  debilitated  state 
of  his  mind.  It  is  usually  the  case  that  men  when  they 
commit  suicide  do  it  afker  a  debauch  of  that  kind  and  char- 
acter. 
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Cross-examination : 

Q.  Did  you  ever  know,  in  your  experience,  or  do  you 
know,  of  any  person  committing  suicide  when  not  intoxi- 
cated or  under  the  influence  of  liquor  ? 

A.  I  don't  believe  I  ever  knew  a  person  to  commit  sui- 
cide unless  they  were  drinking  persons ;  not  to  come  under 
ray  observation. 

Q.  Do  you  pretend  to  say^  as  a  physician,  that  such  a 
a  case  has  never  been  ? 

A.  No,  sir;  I  would  not  say  that. 

Q.  And  that  a  person  would  not  commit  suicide  at  any- 
time, except  they  were  under  the  influence  of  liquor? 

A.  Well,  sir ;  it  is  a  question  whether  they  would  or 
not;  I  don't  believe  they  would. 

Q.  Do  you  say  to  the  jury  they  would  not? 

A.  I  don't  believe  they  would. 

The  testimony  of  the  other  experts  is  substantially  to 
the  same  effect.  This  testimony,  in  our  view,  was  prop- 
erly received  for  the  purpose  of  showing  the  probable  effect 
of  the  long  continued  intoxication  of  Smith — if  the  jury 
should  believe  the  testimony  tending  to  show  such  contin- 
ued intoxication — in  causing  a  loathing  of  life  and  hence 
suicide.  If  the  suicide  was  deliberately  committed  by 
Smith  while  not  under  the  influence  of  intoxicating  drinks, 
the  defendants  below  would  not  be  liable;  while  if  such  sui- 
cide was  caused  by  the  use  of  intoxicating  liquors  fur- 
nished by  the  defendants  below,  they  would  be.  There 
was  no  error,  therefore,  in  admitting  the  testimony. 

Objection  is  made  to  the  refusal  of  the  court  to  permit 
certain  witnesses  to  testify  that  on  the  afternoon  and  in 
the  evening  of  the  day  on  which  Smith  took  poison  and 
killed  himself  each  separately  charged  him  with  hav- 
ing embezzled  large  sums  of  money  due  to  Fillmore  and 
Poffenbarger,  in  whose  employment  Smith  had  been  for  a 
year  prior  thereto.  It  is  claimed  that  such  testimony 
would  have  shown  a  cause  for  the  suicide  and  hence  was 
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admissible.  So  far  as  we  can  see^  the  only  effect  of  the 
testimony,  if  admitted,  would  have  been  to  divert  the  at- 
tention of  the  jury  from  the  main  question  at  issue,  and 
the  evidence  was  properly  rejected. 

The  fourth  assignment  is  as  to  the  modification  by 
the  court  of  instructions  Nos.  2  and  3,  asked  on  behalf  of 
the  defendants  below.  It  is  impossible  in  this  connection 
to  review  the  instructions  at  length,  but  they  seem  to  be 
adapted  to  the  evidence,  and  the  modification  of  the  instruc- 
tions complained  of  appears  to  have  been  made  to  make 
them  conform  to  the  proof.  There  is  no  error  in  the 
record  and  the  judgment  is  affirmed. 

Judgment  affibmed. 
The  other  Judges  concur. 


H.  D.  Estabrook  v.  Mrs.  E.  W.  Hateroth. 

[Filed  November  6, 1889.] 

Pore  ble  Entry  and  Detainer :  Evidence:  Practice.  In  an 
action  of  forcible  entry  and  detainer  there  was  testimony  tend- 
ing to  show  that  one  Mrs.  M.  was  possessed  of  a  half  interest  in 
certain  premises;  that  to  secure  her  rights  she  entered  into  a 
contract  with  one  E.,  an  attorney,  to  prosecute  an  action  in  her 
behalf,  if  necessary,  and  enforce  her  claim;  that  the  attorney, 
without  suit,  obtained  a  recognition  of  her  claim  by  the  adverse 
party,  and  Mrs.  M.  thereupon  took  possession  of  the  premises 
jointly  with  £.  and  the  owner  of  the  adverse  interest,  and  that  £. 
collected  rents  from  certain  tenants  with  the  consent  of  Mrs.  M. 
£.  also  obtained  judgment  of  ouster  against  a  tenant,  who  there- 
upon took  a  lease  from  him.  Mrs.  M.  made  a  deed  to  the  holder 
of  the  adverse  interest,  which  was  not  introduced  in  evidence. 
Jleldy  That  the  testimony  failed  to  show  that  £.  was  a  tres> 
passer  and  not  entitled  to  the  possession  of  the  premises  and 
rents,  and  that  the  questions  of  fact  i^hould  have  been  submit- 
ted to  the  jury. 
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Erbor  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doake,  J. 

Egtabroohy  Irvine  &  Clappy  for  plaintiff  in  error : 

The  object  of  forcible  entry  and  detainer  is  to  protect 
actual  possession,  whether  rightful  or  not,  against  unlaw- 
ful invasion  {Myers  v.  Koenigj  5  Neb.,  422;  People  v, 
Leonard^  11  Johns.,  504;  St.  X.,  etc.^  Afufn  v.  Reineckey 
21  Mo.  App.,  478 ;  Lorimer  v.  LewiSy  Morris  (la.),  263*) ; 
hence  the  fact  alone  of  Estabrook's  possession  needs  to  be 
established.  The  judgment  of  eviction  against  Davis 
ended  his  former  lease  and  left  him  free  to  accept  one  from 
plaintiff  (Burr  v.  Stentoriy  52  Barb.,  377;  Morse  v.  God- 
dardy  13  Mete  [Mass.],  177);  and  Davis's  possession  un- 
der such  lease  was  that  of  plaintiff.  {Langworthy  v,  MyerSy 
4  Cole  [la.],  18.)  Where  one,  for  any  time,  exercise*  the 
usual  acts  of  ownership,  he  may  maintain  this  action  against 
all  save  one  whom  lie  has  forcibly  disseised,  and  even  against 
latter  if  he  has  not  continuously  resisted  such  acts.  (Bowers 
V,  Cherokee  Bob,  45  Cal.,  503 ;  St.  X.,  etc.,  Ass'n  v.  Rein- 
eckey  and  Langworthy  v.  MyerSy  supra;  Bradley  v,  Wesiy 
60  Mo.,  59.)  The  acts  of  Davis  were  insufficient  to  de- 
prive plaintiff  of  his  possession.  (Gallagher  v.  ConneUy 
23  Neb.,  391.)  One  of  two  co-tenants  may  maintain  this 
action  against  a  stranger.  (Orook  v,  Vandervoort,  13  Neb., 
507;  Turner  v.  Limbrick,  1  Meigs  [Tenn.],  7.) 

John  L,  Webster y  for  defendant  in  error: 

Estabrook  cannot  maintain  this  action  against  defendant, 
who  is  tenant  of  real  owner.  (Haller  v,  BlacOy  14  Neb., 
195.)  Vorce  had  a  right  to  place  a  tenant  in  possession. 
(Taylor,  Land.  &  Ten.,  sees.  531,  532,  and  cases  cited  in 
N.  1,  788;  Wood  v.  Kingy  43  N.  Y.,  152.)  Right  of 
possession  may  be  examined  in  this  form  of  action,  and, 
incidentally,  title  of  one  in  possession.     (Smith  v.  Kaiser, 


796       SUPREME  COURT  OF  NEBRASKA, 

EsUbrook  v,  Haterotb. 

17  Neb.,  187;  Leach  r.  Sutphen,  11  Id.,  528.)  Voroe  as 
owner  could  have  dispossessed  either  Estabrook  or  his  ten- 
ant, Davis.  {Cox  v,  Cunningham^  77  111.,  445.)  A  mere 
acrambling  possession,  such  as  Estabrook's,  was  not  suffi- 
cient to  maintain  this  action.  {Hayes  v.  Porter^  27  Tex., 
92 ;  House  v,  Keiaer,  8  Cal.,  500 ;  Convoy  v,  Duane^  45 
Id.,  601 ;  Com.  v.  Keeper,  1  Ashmead  [Pa.],  147 ;  Mann 
V.  Bradley,  67  111.,  95.) 

Maxwell,  J. 

This  case  was  before  this  court  in  1887,  and  the  opinion 
reported  in  22  Neb.,  282.  The  facts  in  that  case  are 
briefly  stated  on  pages  282-3  of  that  report.  On  the  sec- 
ond trial  the  court,  on  the  conclusion  of  the  plaintiff^s  ev- 
idence, directed  a  verdict  for  the  defendant  and  dismissed 
the  action.  It  is  claimed  on  behalf  of  the  defendant  in 
error  that  the  proof  fails  to  show  any  right  of  Estabrook 
to  the  possession  of  the  premises.  The  only  witness  called 
on  the  trial  was  the  plaintiff  himself,  and  he  testified  on 
his  direct  examination  as  follows : 

Q.  You  are  the  plaintiff  in  this  case? 

A.  Yes,  sir. 

Q.  You  may  state  what  time  you  entered  into  possession 
of  the  property  in  dispute  here,  and  under  what  circum- 
stances. 

By  the  court:  Ask  him  if  he  was  in  possession  and 
what  the  nature  of  his  possession  was. 

Q,  Do  you  know  Margaret  A.  McCoy? 

A.  Yes,  sir. 

Q.  State  whether  or  not  at  any  time  you  entered  into 
a  contract  with  her  in  regard  to  this  property;  and  if  so, 
what  it  was. 

A.  Here  is  a  copy  of  it.  I  don't  know  where  the  orig- 
inal is. 

[The  copy  was  introduced  as  evidence  and  is  set  out  in 
the  record.] 
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Q.  Were  you  at  that  time  a  practicing  attorney  at  law 
here? 

A.  Yes,  sir. 

Q.  Who  was  in  possession  of  this  property  at  the  time 
this  contract  was  entered  into? 

A.  They  were  the  tenants  of  William  Vorce,  of  New 
York,  and  Mr.  Vorce  at  the  time  generally  supposed  him- 
self the  owner. 

Q.  Who  were  the  owners  ? 

A.  As  a  matter  of  fact? 

Q.  Yes,  sir.     State  what  was  done  under  that  contract. 

A.  I  first  wrote  to  Mr.  Vorce,  of  New  York,  inviting 
him — I  entered  into  negotiations  with  Mr.  Vorce  for  the 
premises,  if  possible.  There  was  a  dispute  as  to  the  own- 
ership of  the  property,  Mr.  Vorce  claiming  an  undivided 
half  of  the  property  and  Mrs.  McCoy  a  dower  interest  in 
the  other  undivided  half.  Mr.  Vorce,  through  my  sug- 
gestion, called  upon  his  New  York  attorney — He  conceded 
— I  went  into  possession  of  this  property.  Mrs.  McCoy 
went  into  possession  of  the  double  house,  receiving  the 
rentals  and  so  on — herself  and  daughter  lived  in  one  side 
of  this  little  frame  cottage;  I  as  owner  of  half  of  that — 
as  the  claiming  owner — I  took  possession  of  the  other 
side. 

Q.  Mrs.  McCoy  went  into  possession  of  the  property  in 
pursuance  of  the  agreement  with  Vorce? 

A.  I  have  testified  to  that. 

Q.  When  was  that? 

A.  That  was  in  '83;  early  in  '83,  or  the  latter  part  of 
'82,  when  we  first  went  into  possession. 

Q.  Now  you  may  state  whether  or  not  you  went  into 
possession  of  any  part  of  the  property. 

By  the  court :  You  had  better  ask  him  just  what  he  did. 

Q.  After  Mrs.  McCoy  took  possession  of  that  property, 
what,  if  any,  arrangement  was  made  between  you  and  her 
in  regard  to  it? 
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A.  Mrs.  McCoy  told  me  to  take  the  west  side  of  the 
house,  and  we  would  simply  keep  possession  till  such  time 
as  Mr.  Vorce  and  ourselves  should  partition  or  agree  upon 
a  partition,  or  have  it  done  by  the  court, 

Q.  Then  what  was  done  in  pursuance  of  that? 

A.  I  took  possession  of  the  west  side  by  renting  it,  by 
giving  notice  to  the  tenants  and  turning  them  out,  by  mak- 
ing arrangements,  or  at  least  discussing  with  architects  in 
r^ard  to  fixing  it  up,  and  various  other  things. 

Q.  What  time  was  it  you  took  possession? 

A.  It  was  either  in  the  latter  part  of  '82  or  the  first  part 
of '83. 

Q.  Soon  after  Mrs.  McCoy  took  possession? 

A.  Immediately  after. 

Q.  You  took  possession  of  the  west  half  ? 

A.  Yes,  sir;  the  west  half.  I  rented  that  and  got  the 
rent  for  it  for  several  months,  six  months  i)erhaps;  four  or 
five  months  anyhow. 

Q,  You  may  state  what  transaction,  if  any,  passed  be- 
tween you  and  Mrs.  McCoy  in  regard  to  changing  posses- 
sion of  the  west  half  for  the  east  half? 

A.  A  few  days,  I  will  say  a  week  or  two  at  the  furthest 
before  the  deed  made  by  Mrs.  McCoy  to  Vorce,  she  came 
to  my  office  and  said  the  west  side  was  a  little  better  pa- 
pered and  fixed  up  and  her  daughter,  who  was  living  in  the 
east  side,  would  like  to  occupy  that.  They  were  identical, 
I  think,  with  the  exception,  perhaps,  the  other  was  a  little 
cleaner.  It  would  be  a  great  accommodation  if  I  would  give 
notice  to  my  tenants  and  let  her  daughter  have  the  other 
side.  Accordingly  I  did  that.  I  told  my  tenants  to  get 
out,  gave  them  notice,  and  he  vacated  the  premises,  either 
the  evening  before  or  the  very  day  that  this  deed  of  Mrs. 
McCoy's  was  made;  there  was  not  twenty -four  hours 
elapsed  between  his  getting  out  of  there  and  this  deed  to 
Vorce. 

Q.  Then  what  became  of  the  property  ? 
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A.  Her  daughter  did  take  possession  of  that  and  Davis 
moved  immediately  into  the  east  side  as  a  tenant  under 
Webster. 

Q.  The  side  you  were  to  take? 

A.  Yes,  sir, 

Q.  What  did  you  do  next? 

A.  Well,  I  brought  a  forcible  detaining  suit  against  Mr. 
Davis. 

Q.  Then  what  followed  in  r^rd  to  the  possession  of 
the  property? 

A.  Why,  Mr.  Davis  was  turned  out,  and  rented  on  the 
20th  day  of  July  from  me  and  took  possession  of  that  east 
side  as  my  tenant. 

Q.  Was  the  lease  to  Davis  in  yonr  handwriting? 

A.  Yes,  sir. 

Q.  Have  you  it  there? 

A.  Yes,  sir. 

Q.  He  entered  under  that  lease? 

A.  Yes,  sir. 

Q.  And  how  long  did  he  remain? 

A.  Why,  I  think  he  remained  there  about  two  months; 
he  remained  there  until  the  second  month's  rent  became 
due. 

Q.  Did  he  pay  you  rent? 

A.  Yes,  sir. 

Q.  How  many  months? 

A.  One. 

Q.  When  the  second  month's  rent  became  due  what  oc- 
curred? 

A.  He  stood  me  off  and  the  next  time  I  went  there  I 
found  Mrs.  Hateroth  in  it. 

Q.  Did  you  know  anything  about  Davis  moving  out 
before  he  did  it? 

A.  No,  sir. 

Q.  Did  you  know  anything  in  r^ard  to  the  manner  in 
which  Mrs.  Hateroth  obtained  possession? 
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A.  Only  from  what  Mrs  Hateroth  tells  me ;  I  know  it 
from  that. 

Q.  What  did  you  do  upon  finding  Mrs.  Hateroth  in 
possession  ? 

A.  I  had  a  talk  there  at  the  door  one  day  with  some 
lady,  I  don't  know  whether  it  was  Mrs.  Hateroth  or  her 
daughter,  or  who  it  was,  in  r^ard  to  how  they  came  into 
possession  and  so  on. 

Q.  I  will  &sk  you  now  what  was  said  in  regard  to  their 
getting  into  possession  there  at  that  time? 

A.  I  can  state  what  Mrs.  Hateroth  has  said  since  then. 
I  wouldn't  say  that  it  was  Mrs.  Hateroth  I  talked  with  at 
the  door;  I  really  had  no  recollection  of  this  lady  until  I 
met  her  in  the  court  house. 

Q.  State  what,  if  anything,  you  have  heard  Mrs.  Hate- 
roth say  since  in  regard  to  her  taking  possession. 

A.  I  have  heard  Mrs.  Hateroth  say  since  that  she  was 
out  looking  for  a  house  along  about  the  1st  or  2d  of  Sep- 
tember, '83,  and  that  she  went  by  this  house  and  saw 
that  it  was  vacant  or  pretty  much  so  and  that  she  looked 
in  ;  that  the  curtains  were  down,  and  the  house  was  locked. 
She  looked  in  at  the  window  and  saw  some  furniture  there 
and  inquired  next  door  of  Mrs.  Shipley  and  learned  that 
the  parties  had  moved  out  or  were  moving  out;  that 
she  would  find  the  key  at  Mr.  Webster's  office;  that  she 
went  to  Mr.  Webster's  office  and  made  the  bargain  for 
renting  it  and  he  referred  her  to  Davis  for  the  key  ;  that 
she  went  to  Mr.  or  Mrs.  Davis  and  got  the  key  and  took 


This  testimony  tends  to  show  that  at  the  time  the  con- 
tract with  Mrs.  McCoy  was  entered  into  she  was  the  owner 
of  at  least  one-half  interest  of  the  lot  in  question ;  that  she 
took  possession  of  the  lot  jointly  with  Mr.  Vorce  and  gave 
the  plaintifi^  possession  ;  also  that  he  was  lawfully  in  pos- 
session when  the  deed  from  Mrs.  McCoy  to  Voroe  was  ex- 
ecuted.    What  that  deed  contained  we  have  no  means  of 
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knowing,  as  it  was  not  introduced  as  evidence  in  the  case. 
It  may  have  conveyed  the  title  of  Mrs.  McCoy  subject  to 
the  rights  of  the  plaintiff.  The  plaintiff  was  permitted  by 
Voroe  and  Mrs.  McCoy  to  collect  rent  on  the  premises  for 
some  months  before  the  defendant  took  possession  of  the 
premises,  and  so  far  as  appears  the  rent  thus  collected  was 
considered  to  be  his.  He  also  obtained  judgment  of  ouster 
against  Davis,  who  thereupon  took  a  lease  from  him. 
Mrs.  McCoy  had  agreed  with  the  plaintiff  to  give  him 
one-half  of  the  net  results  if  he  succeeded  in  the  case.  That 
he  did  succeed  is  clear,  although  without  suit.  She  there- 
upon, apparently  in  pursuance  of  the  contract  as  she  under- 
stood it,  entered  jointly  into  the  possession  of  the  premises 
with  him.  His  possession  thus  became  rightful  and  could 
not  be  divested  by  force.  Whether  or  not  the  right  of 
possession  had  lawfully  terminated  at  the  date  in  question 
is  to  be  determined  from  the  evidence  in  the  case. 

It  is  evident  that  the  questions  of  fact  should  have 
been  submitted  to  the  jury,  and  the  court  erred  in  direct- 
ing a  verdict.  The  judgment  is  therefore  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  Judges  concur. 


87  sai 

Chicago,  Burlington  &  Quincy  Railroad  Company  [^43  753 

V.  Mary  Hogan. 

[Filed  Novkmbke  6,  1889.] 

1.  Railroads :  Fencing:  Liability.  Where,  from  the  agreed  state- 

meot  of  facts  in  a  case,  it  is  made  to  appear  that  the  corporate 

limits  of  a  city,  with  buildings  thereon,  extend  along  one  side 

of  the  various  side  tracks  of  a  railway,  the  land  on  the  other 

62 
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side  not  being  platted;  that  the  side  tracks  thus  established 
were  necessary  and  proper  for  the  transaction  of  the  business  ok 
the  railway,  and  that  it  would  be  inconvenient  and  nnsafe  to 
the  employes  of  the  company  if  a  cattle  guard  .and  fence  were 
erected,  the  railway  company  is  not  required  to  fence  its  tracks 
at  that  point,  and  will  not  be  liable  for  stock  killed  by  its  en* 
fi^nes  and  cars  at  that  place  unless  guilty  of  negligence. 

8. : :  Stock  Killed  Without  Negligenob.    Where 


the  attorneys  for  the  plaintiff  and  defendant  agree  in  writing 
that  certain  stock  killed  by  the  engines  of  a  railway  company 
escaped  without  the  fault  of  the  owner,  and  was  killed  at  a  place 
where  the  court  finds  the  company  was  not  required  to  fence  its 
track,  and  wlthont  the  negligence  of  the  railway  company,  there 
can  be  no  recovery  for  such  stock. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Field,  J. 

Marquett  &  Deweese,  for  plaintiff  in  error : 

The  decisions  cited  in  defendant  in  error's  brief  were  un- 
der statutes  which-  make  no  exception  in  r^ard  to  railroad 
fencing,  the  courts  so  construing  the  statute  that  a  fence 
was  often  required  within  the  town  limits.  Our  statutes 
have  made  the  town  limits  also  those  of  fencing,  hence 
those  decisions  do  not  apply  here.  Even  where  there  was 
no  limitation  in  the  law  requiring  tracks  to  be  fenced  the 
company  would  not  be  bound  to  fence  its  tracks  where  this 
horse  was  killed  or  where  it  entered.  {Cole  v.  R.  Co.,  38 
la.,  314;  Wood,  Railway  Law,  p.  1555 ;  /.,  etc.,  B.  (Jo.  r. 
Quick,  109  Ind.,  295;  McOrath  v,  B,  Co.,  57  Mich.,  556; 
O.,  etc.,  B.  Co.  V.  Bowland,  50  Ind.,  349;  C,  etc.,  B.  Cb. 
V.  Wood,  82  Id.,  598;  lAoyd  v.  B.  Co.,  49  Mo.,  199.) 

Sawyer  &  Snell,  for  defendant  in  error: 

Only  when  a  place  is  a  public  one,  or  used  by  the  public, 
IS  the  company  relieved  from  its  obligation  to  fence  it 
{Bean  v.  B.  Co.,  3  West.  Rep  ,  192  ;  Flint,  etc.,  B.  Cfa,  v. 
LuU,  28  Mich.,  510;  Greeley  v.  B.  Co.,  33  Minn.,  137;  7., 
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dc.,  R.  Co.  V.  Parker,  29  Ind.,  471;  J".,  etc.,  R.  Oo.  v.  Park- 
hurst,  34  Id.,  501;  A.,  etc.,  i2.  Co.  v.  Shaft,  33  Kas.,  521 ; 
Prickeit  v.  R,  Co,,  Id.,  748.)  As  to  what  is  a  depot,  see  1 
Rorer  on  Railroads,  sec.  7,  p.  486.  The  place  where  the 
horse  was  killed  was  not,  under  the  most  liberal  construc- 
tion, a  public  one,  and  should  have  been  fenced.  Under 
the  statutes  of  other  states  railroads  have  been  held  liable 
for  not  fencing  within  corporate  limits.  {Coylev,  R.  Co., 
62  la.,  518;  U.  P.  R.  Cb.  v.  Dydie,  28  Kas.,  200;  Wy- 
more  v.  R,  Co.,  79  Mo.,  247;  Lane  v.  R.  Co.,  18  Mo.  App., 
555 ;  Cleveland,  etc.,  R.  Co.  v.  McCbnnell,  26  O.  S.,  57; 
Braes  v.  R.  Co.,  34  N.  Y.,  427;  Corwin  v.  R.  Co.,  13  Id., 
42.) 

Maxwell,  J. 

This  cause  was  submitted  to  the  court  below  on  a  stipu- 
hition  of  facts,  which  is  substantially  as  follows  :  "  That 
on  the  10th  day  of  November,  1887,  the  said  horse  of  the 
plaintiff  accidentally  got  loose,  without  fault  or  negligence 
on  the  part  of  the  plaintiff,  from  the  stable  where  he  was 
confined  on  plaintiff's  land,  which  stable  is  marked  ^A'  on 
the  map  hereafler  mentioned,  and  was  discovered  on  the 
east  side  of  defendant's  main  track,  and  between  that  and 
the  switch  tracks  of  the  defendant,  also  shown  on  said  map 
at  a  place  on  said  map  marked  ^B;'  that  an  out-going 
passenger  engine  and  cars  of  the  defendant,  coming  along 
at  this  time  (12:10  P.  M.)  scared  the  horse,  which  ran  along 
the  side  of  the  main  track  to  a  place  at  or  near  to  the  switch 
marked  'C,'  when,  attempting  to  cross  over  the  main  track, 
he  was  struck  by  the  said  engine  of  the  defendant  and 
killed;  that  the  place  where  said  accident  occurred  was 
not  at  the  crossing  of  any  public  road  or  highway,  but  was 
in  Lancaster  county ;  that  said  accident  occurred  without 
any  negligence  or  fault  on  the  part  of  defendant,  unless  it 
may  be  on  account  of  the  want  of  fencing  the  railroad 
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track  at  the  place  where  the  horse  entered  upon  the  defend- 
ant's right  of  way  and  where  he  was  struck  and  killeil  as 
aforesaid ;  that  said  horse  entered  upon  defendant's  right 
of  way  and  tracks  at  some  point  north  of  the  bridge  on 
Salt  creek;  as  shown  on  the  map^  and  either  within  the  cor- 
porate limits  of  Lincoln  or  west  of  First  street ;  that  de- 
fendant's road,  where  said  hoi*se  entered  upon  the  defend- 
ant's right  of  way,  and  where  he  was  killed,  has  been  in 
operation  since  the  year  1870,  and  is  not  now  nor  never 
has  been  fenced  on  either  side. 

"That  the  corporate  limits  of  the  city  of  Lincoln  at  the 
time  of  the  accident  extended  as  far  west  as  First  street,  as 
shown  on  the  map,  and  also  included  Mechanics'  addition 
as  far  west  as  the  center  of  Salt  creek,  which  Mechanics' 
addition  was  included  in  the  corporate  limits  of  the  city  of 
Lincolh  at  the  time  of  the  accident,  and  had  been  within 
such  corporate  limits  of  the  city  of  Lincoln  at  the  time  of 
the  accident,  and  had  been  within  such  corporate  limits 
since  March  18,  1887;  that  the  West  Side  addition,  lying 
immediately  east  of  the  defendant's  right  of  way  and  abut- 
ting thereon,  as  shown  on  the  map,  was  not  included  within 
the  corporate  limits  of  the  city  of  Lincoln  at  the  time  of 
the  accident,  but  was  incorporated  with  the  city  of  Lincoln 
on  the  13th  day  of  February,  1888,  and  that  on  February 
13, 1888,  Highland  Park  and  Elm  wood  additions,  as  shown 
on  the  map,  on  the  west  side  of  the  defendant's  railroad  and 
right  of  way,  and  west  of  a  line  projecting  to  the  south 
from  the  west  side  of  Sherwin's  addition,  as  shown  on  the 
map,  through  the  land  of  M.  A.  Hogan,  and  extending  as 
far  south  as  the  south  side  of  Thayer  street,  as  shown  in 
Elmwood  addition,  and  including  that  portion  of  M.  A. 
Hogan's  land  west  of  said  line,  were  duly  and  legally  in- 
corporated with  the  city  of  Lincoln;  that  at  the  time  of 
the  accident  and  at  the  immediate  place  where  the  accident 
occurred  the  defendant's  right  of  way  and  M.  A.  Hogan's 
land  lying  on  the  west  side  of  the  right  of  way  were  not 
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incorporated  within  the  city  limits  of  Lincoln ;  that  at  the 
date  of  said  accident  none  of  the  additions  herein  named 
were  incorporated  into  or  included  within  the  corporate 
limits  of  any  town,  city,  or  village,  excepting  the  said  Me- 
chanics' addition;  that  the  ground  immediately  east  of  the 
defendant's  right  of  way  and  the  place  of  the  accident  and 
abutting  upon  said  right  of  way  is,  and  was  at  the  time  of 
the  accident,  laid  out  and  platted  into  an  addition  to  Lincoln 
known  as  'West  Side  addition'  and  had  several  houses 
thereon,  which  were  occupied  by  tenants  or  the  owners ;  the 
same  was  also  true  of  Mechanics'  addition  and  Field  and 
Holmes'  subdivision ;  that  the  land  on  the  opposite  side 
of  the  track  from  'West  Side  addition,'  being  fifteen  (15) 
acres,  and  where  plaintiff  lives,  is  now,  and  was  at  the  date 
of  the  killing  of  said  horse,  owned  by  plaintiff  and  has 
never  been  platted  and  remains  in  one  body,  and  was  at 
the  date  of  the  killing  of  said  horse  outside  of  the  corpo- 
rate limits  of  any  town,  city,  or  village,  and  there  were  no 
roads  or  streets  running  through  the  same,  and  no  one  liv- 
ing thereon  except  this  plaintiff  and  her  family;  said  tract 
of  land  is  marked  on  said  map  M.  A.  Hogan,  9 ;  but  a 
portion  of  said  land  was  used  as  a  brick  yard,  and  for  the 
manufacture  and  sale  of  brick. 

"  Tliat  the  freight  and  passenger  depots  of  the  defendant 
are  northeast  of  the  place  where  said  horse  was  killed  and 
are  w^ithin  the  original  corporate  limits  of  the  town  of 
Lincoln,  the  passenger  depot  being  about  5,200  feet  and 
the  new  freight  depot  6,000  feet  from  the  place  of  said  ac- 
cident ;  that  although  the  map  shows  various  streets  lead- 
ing up  to  —  and  E  street  crossing  the  defendant's  tracks, 
there  is  no  means  of  getting  over  the  same  from  Salt 
creek  to  F  street  with  wagons  and  horses  except  at  said 
F  street,  and  there  is  no  traveled  road  of  any  kind  lead- 
ing up  to  or  over  said  tracks  between  said  points,  except 
at  said  F  street ;  that  the  defendant  had  established  and  for 
many  years  used  the  various  tracks  through  defendant's 
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grounds  and  yard  limits,  a  portion  of  which  are  shown  on 
the  plat  hereto  attached,  said  railroad  yards  being  used  for 
depot  and  station  purposes  and  for  side  tracks  and  switch- 
ing cars  thereon ;  that  this  yard  limit  extended  as  far 
south  as  the  bridge  across  Salt  creek,  as  shown  on  the  map. 

"  That  the  railroad  track  of  defendant  immediately  south- 
west and  up  to  Salt  creek  to  the  bridge  was  properly  fenced, 
the  bridge  serving  as  a  cattle  guard,  to  which  the  fence  on 
either  side  of  the  defendant's  railroad  was  properly  con- 
nected ;  that  the  right  of  way  at  the  point  where  the  acci- 
dent happened,  belonging  to  the  railroad  company,  is  200 
feet  wide ;  that  it  would  be  inconvenient  and  unsafe  to  the 
employes  of  the  road  if  a  cattle  guard  and  fence  were  nearer 
to  the  switch  north  of  Salt  creek  than  where  the  bridge  it- 
self is  located,  and  that  the  yard  limits  thus  established  and 
used  by  defendant  were  necessary  and  proper  in  the  transac- 
tion of  the  business  of  the  company  as  a  common  carrier." 

The  court  found  the  issues  in  favor  of  the  defendant  in 
error  and  rendered  judgment  for  the  value  of  the  horse. 
Sec.  1,  art.  1,  chap.  72,Oomp.  Stats.,  provides  "  That  every 
railroad  corporation,  whose  lines  of  road  or  any  part 
thereof  is  open  for  use,  shall  within  six  months  after  the 
passage  of  this  act,  and  every  railroad  company  formed  or 
to  be  formed,  but  whose  lines  are  not  now  open  for  use, 
shall  within  six  months  after  the  lines  of  such  railroad  or 
any  part  thereof  are  open,  erect  and  thereafter  maintain 
fences  on  the  sides  of  their  said  railroad,  or  the  part  thereof 
so  open  for  use,  suitably  and  amply  sufficient  to  prevent 
cattle,  horses,  sheep,  and  hogs  from  getting  on  the  said  rail- 
road, except  at  the  crossings  of  public  roads  and  highways, 
and  within  the  limits  of  towns,  cities,  and  .villages,"  etc. 

It  will  be  observed  that  a  railroad  company  is  required 
to  fence  its  track  at  all  points  except  "within  the  limits  of 
towns,  cities,  and  villages,"  and  at  the  crossings  of  public 
roads.  With  the  exceptions  named,  it  is  "to  erect  and 
maintain  fences  on  the  sides  of  their  said  railroads,"  etc 
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CoustruiDg  these  provisions  together,  it  is  apparent  that  in 
a  case  like  that  under  consideration,  where  '^  the  ground 
immediately  east  of  the  defendant's  right  of  way  and  the 
place  of  the  accident  and  abutting  upon  said  right  of  way 
is  and  was  at  the  time  of  the  accident  laid  out  and  platted 
into  an  addition  to  Lincoln,  known  as  "  West  Side  addi- 
tion," and  had  several  houses  thereon  which  were  occupied 
by  tenants  or  the  owners,"  etc.,  is  within  the  exceptions  of 
the  statute.  In  such  case  the  limits  of  the  city  extend  to 
the  track  on  the  east,  aud  therefore  the  track  on  that  side 
is  not  required  to  be  fenced,  and  a  fence  upon  the  west  side 
would  not  have  the  eflTect  to  keep  stock  off  the  track.  In 
fact,  such  fence  might  become  an  obstruction  that  would 
result  in  injury  to  stock,  asin  B.  &  M,  B,  B.  v,  Franzen, 
15  Neb.,  365.  To  be  effective  the  road  must  be  fenced  on 
both  sides  with  suitable  cattle  guards  at  the  crossings  of 
public  roads  to  prevent  stock  from  going  upon  those  parts 
of  the  track  which  are  fenced.  A  railway  company  there- 
fore is  required  to  fence  its  track  in  such  cases  only  where 
it  is  necessary  to  fence  on  both  sides  thereof.  The  com- 
pany was  not  liable  therefor  upon  the  ground  of  a  failure 
to  fence  its  track.  This  decision  is  to  be  confined  to  the 
facts  of  this  case  as  agreed  upon  by  the  parties,  and  the 
question  as  to  the  limits  of  the  municipal  corporation, 
where  land  is  merely  platted  but  no  buildings  erected 
thereon,  is  not  before  the  court.  From  the  stipulation  of 
facts  it  appears  that  neither  party  was  to  blame;  that  the 
horse  escaped  without  negligence  on  the  part  of  its  owner, 
and  was  killed  without  negligence  on  the  part  of  the  rail- 
road company.  This  being  so,  no  fault  can  be  imputed  to 
either  party  and  there  can  be  no  recovery. 

'The  judgment  of  the  district  court  is  reversed  and  the 
action  dismissed. 

Judgment  aocobdingly. 
The  other  Judges  concur. 
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Horace  A.  Greenwood  v.  George  H.  Burton. 

[FiLKD  November  6, 1889.] 

Beal  Estate  Agents:  Commission.  A  real  estate  agent  was  em- 
ployed by  one  B  to  effect  an  exchange  of  certain  real  estate  with 
one  C.  He  succeeded  in  making  a  contract  between  the  parties 
for  the  exchange  of  said  parcels  of  land,  and  C  complied  with 
the  contract  on  his  part,  bnt  B,  apparently  without  jast  cause, 
refnsed  to  comply.  Held,  That  the  agent  was  entitled  to  his 
commission. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

A.  D,  MoCandless,  and  E,  N.  Kauffman,  for  plaintiff  in 
error : 

There  is  a  failure  to  prove  title  in  Gray.  The  record 
shows  that  he  lived  some  miles  from  the  land ;  but  does  not 
show  whether  or  not  the  same  was  improved.  If  it  was  not 
Gray  did  not  even  have  possession  unless  he  had  the  l^al 
title.  ( Yorgensen  v.  Yorgensen,  6  Neb.,  385.)  His  posses- 
sion must  have  been  actual,  ad  verse,  and  continuous.  (Bald- 
win V.  Merriam,  16  Neb.,  201;  Hull  v.  R.  Cb.,  21  Id., 
586;  GatUng  v.  Lane,  17  Id.,  79;  Haywood  v.  Thomas, 
Id.,  237.)  As  a  sale  was  not  effected.  Burton  can  recover, 
if  at  all,  only  on  a  quantum  meruit  {ilcMurtry  v,  iladi- 
8on,  18  Neb.,  294;  Gregg  v.  Loomia,  22  Id.,  182.) 

Geo,  B,  EveriUy  for  defendant  in  error: 

The  evidence  establishes  Gray's  title  and  the  instructions 
on  that  question  are  approved  by  this  court  in  Horbaich 
V.  Miller y  4  Neb.,  31,  and  Galling  v.  Lane,  17  Id.,  79.  A 
real  estate  agent  is  entitled  to  commission  if  he  provide  one 
who  is  willing  to  buy  or  exchange  on  terms  agreed  to  by 
seller  even  if  the  sale  is  finally  abandoned.  {Potvin  v.  Cktr- 
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ran,  13  Neb.,  302;  Fiak  v.  Henarie,  9  Pac.  Rep.,  322; 
Lockwood  V.  Halsey,  21  Id.,  98 ;  Love  v.  Miller ,  53  lud.,  294 ; 
Say  re  v.  Wilson^  5  So.  Rep.,  167.) 

Maxwell,  J. 

This  action  was  brought  to  recover  commissions  claimed 
to  be  due  the  defendant  in  error,  a  real  estate  agent,  upon 
an  exchange  of  real  estate.  The  cause  of  action  is  stated 
in  the  petition  as  follows: 

"That  on  or  about  the  first  day  of  September,  1888,  he 
(Burton)  entered  into  the  services  of  the  defendant  Green- 
wood at  his  request,  as  agent  to  trade,  exchange,  and  dis- 
pose of  certain  land  described  as  follows :  The  northeast 
quarter  of  section  six,  township  two,  in  range  eight,  in 
Grage  county,  Nebraska,  for  certain  other  land  in  said 
county,  for  which  the  defendant  Greenwood,  agreed  to  pay 
plaintiff  the  sum  of  fifty  dollars. 

"The  plaintiff  n^otiated  the  sale  of  said  land  belonging 
to  the  defendant  Greenwood,  upon  the  terms  and  condi- 
tions and  at  the  time  agreed  upon  and  suggested  by  de- 
fendant; that  the  purchaser  procured  by  the  plaintiff  for 
the  defendant's  aforesaid  land,  was  then  and  there  willing, 
ready  and  able  to  complete  the  purchase  of  the  defendant's 
real  estate  upon  the  terms  and  conditions  fixed  and  agreed 
upon  by  the  defendant  Greenwood,  with  the  plaintiff. 

"The  plaintiff  has  duly  performed  all  the  conditions  of 
said  contract  on  his  part  to  be  performed. 

"The  defendant  has  not  paid  the  plaintiff  the  said  sum, 
or  any  part  thereof,  for  his  aforesaid  services,  and  there  is 
now  due  the  plaintiff  from  the  defendant  therefor  the  sum 
of  fifty  dollars,  with  interest  on  the  same  from  September 
1,  1888." 

The  answer  is  a  general  denial.  On  the  trial  of  the 
cause  there  was  a  verdict  and  judgment  for  the  plaintiff 
below.     The  only  error  assigned  in  this  court  is  that  the 
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verdict  and  judgment  are  not  sustained  by  the  weight  of 
evidence.  Burton  was  called  as  a  witness  in  his  own  be- 
half and  testified  as  follows : 

Q.  Give  the  different  conversations. 

A.  Greenwood  put  this  land  in  my  hands,  for  trade  or 
exchange,  some  time  in  August,  1888,  and  very  soon  after 
he  put  the  land  into  my  hands  I  undertook  to  get  an.  offer 
to  trade  it  for  a  stock  of  hardware.  The  trade  finally  fell 
through  on  that,  and  then  I  proposed  to  trade  for  this  Gray 
land  —  land  belonging  to  L.  D.  Gray,  sixty  acres  lying 
west  of  Blue  Springs — and  he  and  his  wife  went  and  looked 
at  it,  I  think,  during  the  last  of  August,  and  he  told  me 
how  he  would  trade.  I  think  he  told  me  he  would  trade 
with  Gray  if  Gray  would  give  him  three  hundred  dollars 
and  assume  the  incumbrances  on  his  land.  I  think  there 
was  Jl,050  against  the  Greenwood  land  unpaid,  of  back 
payments  —  he  would  trade  with  Gray  if  Gray  would  give 
him  three  hundred  dollars,  and  assume  the  back  payments 
on  the  land.  I  went  to  Gray  and  Gray  made  lAe  an  offer. 
I  think  he  offered  to  give  Greenwood  one  hundred  dollars, 
so  they  were  two  hundred  dollars  apart.  I  went  back  to 
Greenwood,  I  think  on  Friday  of  the  last  week  of  August; 
if  I  remember  riglit,  and  told  him  the  result  of  my  con- 
versation with  Gray,  and  he  took  it  under  advisement,  and 
the  next  morning, — Saturday  morning,  September  1, — I 
was  in  Wymore,  and  met  Greenwood  on  the  street.  He 
said  :  "  Come  over  to  the  office,  I  want  to  talk  to  you 
awhile."  I  went  over  and  into  his  private  room,  and  he 
said :  "Burton,  if  we  make  that  trade  with  Gray  we  have 
got  to  get  it  before  night."  "  Well,"  I  says,  "  I  will  go 
immediately  to  Holmesville,  if  you  won't  accept  his  prop- 
osition." He  said  he  would  not.  I  said  I  would  go  and 
try  to  work  Gray  for  another  hundred  dollars  or  so.  I 
went  to  Holmesville,  and  Gray  did  come  up  another  hun- 
dred dollars  to  boot,  and  made  his  offer  two  hundred  dpl- 
lai*s.   I  telegraphed  Greenwood  to  meet  me  at  Blue  Springs 
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at  two  o'dock.  The  telegram  was  sent  from  Holmesville 
over  the  U.  P.  wire  and  telephoned  to  Wymore.  Mr. 
Gray  was  going  to  Blue  Springs  and  I  got  into  my  buggy 
and  followed  him  down.  He  either  followed  me  or  I  him, 
I  forget  which,  and  I  met  Greenwood  at  Blue  Springs  at 
5  o'clock  or  thereabouts.  He  wanted  to  know  what  I  had 
done  and  I  told  him.  He  said  if  Gray  would  pay  the 
commission  on  that  deal  I  could  close  it  up  on  those  fig- 
ures, and  I  went  to  Gray. 

Q.  Whereabouts  in  Blue  Springs  were  you  when  this 
was  going  on  ? 

A.  It  was  on  the  street,  I  think  in  front  of  Armstrong's 
grocery. 

Q.  Was  Greenwood  there  too  ? 
A.  Yes. 

Q.  Where  was  Gray  ? 
A.  Across  the  street  in  the  furniture  store. 
Q.  Go  ahead. 

A.  I  went  to  the  furniture  store  and  told  Gray  if  he 
would  pay  the  commission  I  would  close  the  deal.  He 
said  he  would  not  do  it.  I  says :  "  That  is  the  best  you 
can  do?"  He  says  :  "That  is  the  best  I  will  do."  I 
then  got  Gray  and  Greenwood  together,  and  had  them  talk- 
ing quite  awhile ;  and  I  got  Greenwood  out  on  one  side 
and  he  said:  "  Burton,  you  can  close  the  deal  on  that  if 
you  will  accept  fifty  dollars  commission."  I  turned  to 
Gray  and  told  him  the  trade  was  made. 

He  also  testifies  to  the  making  of  a  deed  by  Gray  and  a 
check  for  $200,  which  is  shown  to  have  been  drawn  on 
funds  of  his  in  a  bank  of  Gage  county,  and  that  such  deed 
and  check  were  left  with  Mr.  Burke,  an  attorney  of  Blue 
Springs  for  delivery  to  Greenwood  upon  his  delivering  a 
deed  for  the  land  he  had  agreed  to  give  in  exchange  for 
that  of  Gray. 

The  testimony  of  Burton  is  corroborated  by  that  of 
Gray  and  Greenwood  himself.     It  is  true  that  Greenwood 
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claims  that  there  is  a  failure  to  prove  that  Gray,  had  title 
to  the  land  conveyed  by  him.  But  his  title  to  such  land 
is  not  put  in  issue  either  by  the  pleadings  or  proof^  and  so 
far  as  appears  it  was  good.  No  objection  is  made  to  .pay- 
ment of  the  $200  due  from  Gray  by  his  checl^  and  no 
doubt  it  was  regarded  as  sufficient. 

It  is  evident  from  the  testimony  that  Burton  has  per- 
formed all  the  labor  required  of  him  in  securing  an  ex- 
change of  the  land  in  question  and  that  Greenwood,  after 
having  entered  into  the  contract,  refused,  without  sufficient 
cause,  to  perform  the  same.  The  verdict  and  judgment 
therefore  are  right  and  are  affirmed. 

Judgment  affibmed. 
The  other  Judges  concur. 


James  D.  Bussell  v.  William  Grimes,  sheriff. 

[Filed  Novbmbbb  8,  1889.] 

Sheriff:  Ambrcbhent.  Upon  the  case  and  evidenoe  as  set  ont  at 
length  in  the  opinion,  held,  that  no  ground  of  amercement  ia 
shown  against  the  sheriff. 

Error  to  the  district  court  for  Johnson  oounty.  Tried 
below  before  Broady,  J. 

8.  P.  Davidson,  for  plaintiff  in  error: 

The  motion  for  amercement  should  have  been  sustained 
upon  the  pleadings  alone,  as  the  answer  contains  no  suffi- 
cient defense.  (Code,  513,  891.)  Plaintiff  in  error  was 
induced  to  purchase  Spicknall  &  Hassett's  interest  hy  the 
assurances  and  return  of  the  sheriff;  the  latter  is  therefore 
liable  to  the  amount  thereof  with  interest  (Code,  sees. 
613,  515;  Crooker  v.  Melick,  18  Neb.,  229.) 
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A,  M.  Appelgety  for  defendant  in  error : 

The  sheriff's  sale  was  not  made  subject  to  the  prior  fore- 
closed liens  of  Buffam  and  Harman  {Hapgood  v.  Ellis,  11 
Neb.,  131);  hence  these  should  be  paid  first  out  of  the 
proceeds,  and  plaintiff  is  entitled  only  to  the  remainder 
{Tootle  V.  White,  4  Neb.,  403 ;  Buel  v.  Farwell,  8  Id.,  224) ; 
and  after  they  were  paid  there  would  be  nothing  left  to 
apply  on  the  Spick  nail  &  Hassett  claim.  The  low  price 
paid  for  the  claim  shows  that  all  parties  knew  the  state  of 
affairs.  Plaintiff  in  error  has  no  standing  in  court  save  as 
the  holder  of  the  Buffam  lien. 

Cobb,  J. 

This  was  a  proceeding  in  the  district  court  of  Johnson 
county,  brought  by  James  D.  Russell  against  William 
Grimes,  sheriff  of  said  county,  for  the  purpose  of  amerc- 
ing said  sheriff  for  failing  to  bring  into  court  or  pay  over 
to  the  said  Kussell  the  proceeds  of  a  sale  of  real  property 
made  by  said  sheriff  upon  an  order  of  sale  issued  in  a  cer- 
tain action  lately  pending  in  the  said  court.  Upon  the 
trial  of  said  proceeding  and  application  for  amercement 
the  court  rendered  a  judgment  denying  the  same  and  for 
the  costs  of  said  proceeding  against  the  said  James  D.  Rus- 
sell, who  brought  the  said  matter  to  this  court  upon  error. 

The  error  assigned,  although  stated  in  several  somewhat 
different  ways,  only  presents  the  question  of  the  decision 
of  the  district  court  upon  the  evidence  presented  for  and 
against  the  application  and  motion  for  amercement.  It 
appears  from  the  bill  of  exceptions  that  some  time  in  the 
year  1887,  or  previous  thereto,  William  R.  Spicknall  and 
William  H.  Hassett  commenced  an  action  in  the  district 
court  of  Johnson  county  against  Sarah  E.  Ingraham,  Aus- 
tin W.  Buffam,  John  S.  Harman,  James  D.  Russell,  James 
D.  Russell,  trustee,  Jacob  Garris,  and  C.  T.  Bradley,  the 
purpose  and  object  of  which  action  was  to  foreclose  a  cer- 
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tain  mortgage  executed  bj  the  said  Sarah  E.  Ingraham  to 
the  said  William  R.  Spicknall  and  William  H.  Hassett, 
upon  lot  5  in  block  40^  in  the  city  of  Tecumseh,  to  secare 
the  payment  of  one  promissory  note  for  the  sum  of  $600, 
with  interest,  executed  to  the  said  William  R.  Spicknall^ 
and  one  promissory  note  for  the  sum  of  $400,  with  inter- 
est, executed  to  the  said  William  H.  Hassett,  and  upon 
which  notes  it  was  claimed  there  was  due — on  the  note  ex- 
ecuted to  W.  R.  Spicknall  the  sum  of  $600,  together  with 
interest  thereon  at  the  rate  of  ten  per  cent  per  annum  from 
July  1,  1886,  and  upon  the  note  executed  to  W.  H.  Has- 
sett the  sum  of  $400,  with  interest  at  ten  per  cent  per  an- 
num from  the  1st  day  of  January,  1887.  The  other  de- 
fendants were  made  such  for  the  purpose  of  foreclosing 
certain  liens  which  they  had  or  claimed  to  have  upon  said 
lot,  but  all  of  which,  with  the  exception  of  one  of  the 
liens  of  James  D.  Russell,  were  claimed  to  be  junior  and 
subsequent  to  the  lien  of  the  said  mortgage  sought  to  be 
foreclosed. 

An  answer  and  cross-bill  was  filed  in  said  action  by  the 
defendant,  A.  W.  Bufiam,  setting  up  a  mortgage  executed 
by  the  said  Sarah  E.  Ingraham  to  him  for  the  payment  of 
the  sum  of  $800,  with  interest  at  ten  per  cent  per  annum, 
dated  March  28,  1883,  upon  which  there  was  claimed  to 
be  due  the  sum  of  $800,  with  interest  thereon  at  the  above 
rate  from  the  28th  day  of  March,  1887,  and  which  was 
claimed  to  be  a  prior  lien  upon  a  part  of  said  lot  to  the 
lien  of  the  plaintiffs  in  said  action. 

An  answer  in  said  action  was  also  filed  by  the  defendant, 
J.  S.  Harman,  setting  up  a  mortgage  executed  to  him  by 
the  said  Sarah  E.  Ingraham,  upon  a  part  of  said  lot  and 
npon  which  there  was  then  claimed  to  be  due  the  sum  of 
$384.45  and  interest  thereon  from  January  1,  1887,  and 
although  the  claim  does  not  appear  to  have  been  made,  the 
date  of  recording  shows  the  lien  of  said  mortgage  to  have 
been  prior  and  senior  to  the  mortgage  lien  of  the  said 
plaintifis. 
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Upon  the  above  answers  the  parties  probably  went  to 
trial,  and  a  judgment  of  foreclosure  and  sale  was  rendered 
in  favor  of  the  plaintiffs  in  the  said  action,  but  the  record 
does  not  show  it.  The  next  paper  that  appears  in  the  bill 
of  exceptions  is  a  copy  of  a  requisition  upon  the  clerk  of 
the  district  court  of  Johnson  county,  by  the  sheriff  of  said 
county,  requiring  him  to  certify  under  his  hand  and  official 
seal  the  amount  and  character  of  all  existing  liens  against 
the  following  described  land  and  tenements,  to-wit :  Begin- 
inng  at  the  west  (?)  corner  of  lot  5,  in  block  40,  in  the  city 
of  Tecumseh,  Johnson  county,  Nebraska,  running  thence 
south  125  feet,  thence  east  66  feet,  thence  north  125  feet, 
thence  west  66  feet  to  the  place  of  beginning;  together  with 
the  answer  of  said  clerk  to  the  said  requisition,  setting  forth 
as  the  first  lien  upon  the  said  lot  the  decree  in  favor  of  A. 
W.  Buffam,  for  1^860^^^  and  interest  at  ten  per  cent  from 
December  24,  1887 ;  the  second  lien,  the  decree  in  favor 
of  J.  S.  Harman  for  $41 9^/^^,  with  interest  at  10  per  cent 
from  December  24,  1887;  the  third  lien,  the  decree  in 
favor  of  W.  R.  Spicknall  for  $750^^^^  and  W.  H.  Hassett 
for  $440jYir7  "^^^  drawing  interest  at  10  v^v  cent;  fourth, 
judgment  in  favor  of  Jacob  Grarris  for  $500.58,  with  in- 
terest from  December  24,  1887,  at  10  per  cent. 

J.  D.  Russell  testified  that  he  purchased  the  decree  in 
favor  of  W.  R.  Spicknall  and  W.  H.  Hassett,  in  the  case 
of  Spicknall  and  others  against  Sarah  E.  Ingraham  and 
others;  that  he  obtained  assignments  in  writing  for  said 
decree,  both  from  Spicknall  and  Hassett,  both  of  which 
assignments  were  exhibited.  He  also  testified  that  the 
proceeds  of  the  sale  in  said  case  of  Spicknall  and  Hassett 
against  Ingraham  had  never  been  paid  to  him,  and  that  he 
had  applied  to  the  sheriff,  William  Grimes,  for  such  pro- 
ceeds. 

It  appears  from  the  bill  of  exceptions  that  J.  S.  Har- 
man bid  off  the  lot  at  sheriff's  sale  at  the  price  or  bid  of 
$1,100.     It  does  not  appear  whether  the  purchase  money 
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was  ever  paid  or  whether  the  sheriff  ever  executed  a  deed 
to  Harman.  It  is  supposed  that  he  did,  as  Harmau  ap- 
pears to  have  conveyed  the  lot,  or  that  part  of  it  which  he 
purchased,  to  James  D.  Russell. 

Now  from  the  meager  and  unsatisfactory  evidence  fur- 
nished by  the  bill  of  exceptions  the  defendant  in  the  fore- 
closure suit,  J.  S.  Harman,  whose  claim  amounting  to 
$419.20  and  interest,  swelling  it  to  $460,  or  thereabouts, 
was  found  to  be  the  second  Hen  on  the  property,  bid  it  off 
at  the  sale.  The  sheriff,  upon  conveying  the  property  to 
Harman,  would,  after  satisfying  his  decree  in  full  and  pay- 
ing the  costs  of  suit  and  sale,  hold  the  balance  for  A.  W. 
Buffam,  the  holder  of  the  first  lien  upon  said  lot  involved 
in  said  foreclosure  suit;  and  indeed  by  allowing  the  said 
Harman  to  retain  the  full  amount  of  his  lien  out  of  his 
said  bid,  if  he  did,  the  sheriff  laid  himself  liable  to  make 
a  portion  of  it  up  to  Mr.  Buffam.  If  Mr.  Russell  did  not 
buy  out  the  interest  of  Mr.  Buffam  in  the  decree,  which 
does  not  appear  that  he  did,  he  has  no  claim  on  the  sheriff 
for  the  said  purchase  money. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


William  S.  Amos  v.  James  F.  Townsekd. 

[FiLKD  November  12, 1889.] 

1.  Assumpsit:  Payment:  Pleading:  Evidence.  A.  being  the 
owner  of  a  certificate  of  deposit  for  |1,000,  a  check  for  |900,  and 
another  check  for  I8L78,  placed  the  same  in  the  hands  of  T.  for 
presentation  and  collection,  and,  as  a  method  of  keeping  an  ao- 
oonnt  thereof  and  of  the  money  to  be  received  thereon,  took  a 
promissory  note  from  T.  at  thirty  days  for  $1,981.76.     T.  pre- 
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sen  ted  the  small  check,  which,  after  protest,  was  paid.  After- 
wards, and  before  the  maturity  of  the  note,  T.  returned  the 
certificate  of  deposit  and  large  check  and  paid  the  net  proceeds  of 
the  small  check  to  A.,  who  received  the  same  and  delivered  np 
the  note  to  T.  In  an  action  by  A.  against  T.  for  money  had 
and  received,  held^  that  a  plea  of  payment  was  unnecessary  to 
let  in  proof  of  the  above  transaction  as  a  defense. 

2.  Evidenoe :  Review.  Upon  the  facta  stated  at  length  in  the 
opinion,  as  to  the  second  cause  of  action,  held,  that  the  record 
furnishes  no  ground  for  the  reyersal  of  the  judgment. 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  Appelget,  J. 

J.  HaU  Hitchcocky  for  plaintiff  in  error : 

Payment  must  be  pleaded  and  is  not  otherwise  admissi- 
ble in  evidence.  (Bliss,  Code  Pleading,  sec.  358;  Baker  v. 
Kistler,  13  Ind.,  63  ;  Clark  v.  Mullen,  16  Neb.,  481  ;  Sav- 
age V,  Aiken,  21  Id.,  605 ;  McKyring  v.  Bull,  16  N.  Y., 
297.)  In  an  action  for  money  had  and  received  and  for 
services  rendered,  a  general  denial  is  inconsistent  with 
evidence  of  payment.  [School  DisbHct  v.  Holmes,  16  Neb., 
486 ;  Savage  v.  Aiken,  supra.)  A  cause  should  be  submit- 
ted upon  the  issues  raised  by  the  pleadings,  not  upon  inci- 
dental questions  which  may  arise  from  the  testimony. 
(TooUe  V.  Maben,  21  Neb.,  617.)  The  position  of  the  par- 
ties is  an  aid  in  construing  a  contract.  (Tootle  v.  ElguUery 
14  Neb.,  159;  Singer  Mfg.  Oo.  v.  Doggett,  16  Id.,  609.) 

Daniel  F.  Osgood,  for  defendant  in  error : 

Plaintiff  could  not  recover  in  this  action  unless  the  money 
had  been  converted  ;  hence,  under  a  general  denial,  evi- 
dence of  payment  was  admissible  without  the  latter  being 
specially  pleaded.  (Smith  v,  Jernigan,  3  South.  Rep.  [Ala.], 
515;  Pkcenix,  etc,,  Ins.  Co.  v.  WaJraih,  10  N.  W.  Rep., 
151 ;  Robinson  v.  Frost,  14  Barb.  [N.  Y.J,  536 ;  Edgerly 
V.  Bush,  16  Hun  [N.  Y.],  80 ;  Rost  v.  Han^is,  12  Abb. 
52J 
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Pr.  [N.  Y.],  446  ;  Stoddard  v.  Onondaga  Conference,  12 
Barb.  [N.  Y.],  573 ;  limp  v.  Dockham,  32  Wis,,  146.) 
The  indebtedness  here  was  not  such  as  is  referred  to  in  cases 
cited  by  opposing  counsel,  and  as  there  could  have  been  no 
indebtedness  without  conversion,  to  require  the  plaintiff  to 
plead  payment  would  be  requiring  him  to  admit  the  con- 
version. The  other  questions  in  the  case  were  for  the  jury 
and  there  was  evidence  to  support  their  verdict. 

Cobb,  J. 

This  is  a  proceeding  in  error  from  the  county  of  Johnson. 

The  plaintiff  in  error  complained  of  the  defendant,  in 
the  court  below,  that  he  is  indebted  to  him  in  the  sum  of 
$81.73  for  money  had  and  received  August  20,  1885,  and 
then  due  and  payable,  with  interest  from  February  20, 1886; 
and  also  the  further  sum  of  $10,  which  the  defendant 
agreed  to  pay  him  on  July  20,  1888,  as  compensation  for 
assistance  in  collecting  an  indebtedness  due  defendant  from 
J.  M.  Rice,  of  $50,  rendered  at  his  instance  and  request; 
no  part  of  said  sums  due  plaintiff  has  been  paid;  he  prays 
judgment  for  the  amounts,  with  interest  on  the  first  sum 
from  February  20,  1886,  as  stated,  and  costs  of  suit. 

The  defendant  answered :  (1)  denying  each  and  every 
allegation  set  up;  (2)  alleging  that  prior  to  the  com- 
mencement of  this  suit  he  had  paid  the  plaintiff  in  full  of 
all  claims  which  the  plaintiff  had  ever  held  against  him, 
and  prays  judgment  for  costs. 

The  plaintiff  moved  to  strike  from  the  defendant's  an- 
swer the  second  cause  of  defense,  for  the  reason  that  it 
presented  a  new  and  entirely  different  defense  from  that 
made  in  the  county  court  below,  where  this  action  was  in- 
stituted, which  motion  was  sustained  by  the  court  and  was 
excepted  to  by  the  defendant  on  the  record. 

There  was  a  trial  to  a  jury  with  verdict  for  the  defend- 
ant, to  which  the  plaintiff  excepted,  and  moved  the  court 
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to  enter  judgment  for  the  full  amount  of  his  claim,  not- 
Avitlistanding  the  verdict,  for  the  reason  that  there  is  no 
evidence  to  sustain  the  verdict,  and  all  the  competent  evi- 
dence was  in  favor  of  the  plaintiff,  which  motion  was 
overruled  and  tlie  plaintiff  excepted.  Whereupon  the 
plaintiff  moved  for  a  new  trial  upon  errors  assigned  in  his 
motion,  which  having  been  duly  argued  and  considered, 
the  motion  was  overruled  and  judgment  was  entered  upon 
the  verdict,  to  which  the  plaintiff  duly  excepted  and  brought 
the  case  to  this  <!Ourt  on  the  following  errors : 

1.  The  court  erred  in  refusing  to  give  the  first  paragraph 
of  instructions  requested  by  plaintiff  and  in  giving  the 
same  as  charged  by  the  court. 

2.  In  giving  the  second  instruction  requested  by  defend- 
ant. 

8.  In  giving  the  second  instruction  by  the  court. 

4.  In  overruling  plaintiff's  objection  to  any  evidence  by 
defendant  touching  payment  under  the  pleadings. 

5.  In  not  rendering  judgment  for  plaintiff,  notwithstand- 
ing the  verdict. 

6.  For  errors  of  law  excepted  to  on  the  trial, 

7.  The  verdict  is  contrary  to  law. 

8.  The  evidence  is  not  sufficient  to  sustain  the  verdict. 

9.  In  overruling  the  motion  for  a  new  trial. 

Upon  the  first  cause  of  action  stated  the  plaintiff  testi- 
fied, as  a  witness,  that  about  August  20,  1885,  there  was  a 
check  of  $81,78  which  defendant  had  from  him  to  collect; 
that  he  did  collect  that  amount,  and  is  still  owing  him  the 
money;  that  he  made  demand  of  defendant  for  the  money, 
and  he  said  that  he  thought  he  had  paid  that  money,  but 
admitted  he  had  received  it.  In  answer  to  question  put 
by  his  counsel,  the  plaintiff  stated  that  there  was  due  about 
the  sum  of  $81.78,  and  interest  thereon. 

A.  B.  Sanford,  a  witness  for  the  plaintiff,  testified  that 
on  August  20, 1885,  he  wajs  employed  as  bookkeeper  in  the 
Bank  of  Sterling;  that  some  time  in  August,  1885,  the  de- 
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fendant  brought  to  the  bank  a  cheek  for  an  amount^  some- 
thing over  eighty  dollars;,  that  witness  took  it  to  the 
Johnson  County  Bank^  and  demanded  payment,  which  was 
refused,  and  witness  caused  the  check  to  l^  protested;  that 
on  the  following  day  the  check  was  paid  by  the  Johnson 
County  Bank,  and  witness  opened  up  a  new  bank  account 
with  defendant,  giving  him  credit  for  the  balance  of  the 
check,  less  the  fees  of  protest,  leaving  something  like  $79 
to  defendant's  credit,  which  he  subsequently  checked  out. 
On  cross-examination  the  witness  stated  that  there  was 
another  check,  or  certificate  of  deposit,  presented  and  pro- 
tested. 

The  defendant  testified,  as  a  witness  in  his  own  behalf, 
that  the  only  money  transaction  he  had  ever  had  with  the 
plaintiff  was  some  checks  and  certificate  of  deposit,  which 
he  had  received  for  collection,  on  the  Johnson  County  Bank ; 
that  these  consisted  of  a  certificate  of  deposit  of  $1,000, 
one  check  of  $900,  and  one  of  $81.78  received  in  the 
month  of  August,  1885,  all  at  the  same  time;  that  he 
placed  them  in  the  bank  of  Sterling  for  collection,  and 
that  bank  presented  them,  and  they  were  protested,  the 
witness  thought,  all  on  the  same  day.  In  answer  to  the 
question,  "Were  they  all  in  one  transaction?"  the  witness 
answered,  "In  one  transaction;  yes.''  I  further  quote  his 
testimony  from  the  bill  of  exceptions: 

Q.  What  paper,  if  any,  did  you  give  on  receiving  the 
checks  and  certificate? 

Over  the  objection  of  the  plaintiff  he  answered :  I  gave 
him  my  note  for  the  amount  of  the  paper  received. 

Q.  [Handing  the  witness  defendant's  Exhibit  A.]  Is 
that  the  note? 

A.  Yes. 

Q.  By  the  court :  Is  that  note  you  have  there  and  are 
now  offering  in  evidence  the  note  you  say  you  gave  the 
plaintiff  in  payment  for  these  checks? 

A.  I  gave  him  this  note  as  a  sort  of  receipt^  or  as  some- 
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thing  to  show  that  I  was  indebted  to  him  for  these  papers 
received. 

Q.  By  Osgood :  You  may  state  why  it  was  made  in  the 
shape  of  a  note  instead  of  a  receipt,  if  any  reason  was  given 
you  at  the  time. 

Over  the  objection  of  the  plaintiff  he  answered :  Mr. 
Amos  demanded  a  note. 

Q.  For  what  reason  did  he  demand  it,  if  for  any? 

A.  He  wanted  me  to  be  the  owner  of  these  papers,  if 
any  of  his  creditors  garnisheed  them. 

Q.  That  was  the  object  of  giving  a  note  instead  of  a 
receipt? 

A.  Yes. 

Q.  What  did  you  do  with  these  checks  after  you  had 
them  protested,  if  anything? 

A.  After  they  were  protested,  there  was  one  of  them,  the 
smallest  one,  paid ;  but  the  bank  still  refused  to  pay  the 
other  larger  one,  and  after  a  few  days  the  plaintiff  thought 
he  might  as  well  take  them  up  as  to  have  any  litigation, 
and  he  took  the  certificate  and  check  back  and  the  money, 
less  the  protest  fees,  some  $6  and  some  cents.     *     *     * 

The  witness  having  produced  a  memorandum  book  con- 
taining minutes,  entered  by  him  at  the  time  of  the  transac- 
tion, and  being  directed  to  refresh  his  memory  and  state 
to  the  jury  when  and  what  was  done,  stated :  August  15, 
1885,  received  of  Wm.  S.  Amos  &  Co.  check  and  cer- 
tificate amounting  to  $1,981.78  and  gave  my  note  for 
them.' 

Q.  Did  that  include  the  $81.78  check? 

A.  Yes.     *     *     * 

Q.  What  is  the  next  transaction  in  regard  to  this? 

A.  August  24,  turned  back  to  Amos  the  certificate  and 
check  amounting  to  $1,900,  and  the  money  proceeds  of  the 
check  for  $81.78  less  the  protest  fees. 

Q.  Give  the  amount  of  the  protest  fee. 

A.  Six  dollars  and  eighty-five  cents. 


822      SUPREME  COURT  OF  NEBRAiSKA, 

Amos  ▼•  Townaend. 

Q.  State  whether  there  was  anything  done  with  the  note 
70U  had  given  Amos  at  that  time. 

A.  He  gave  me  back  my  note. 

Q.  He  gave  you  back  this  note?  (Defendant's  Exhibit 
A.) 

A.  Yes. 

Q.  Was  that  memorandum  made  on  the  fitoe  of  the  note 
at  the  time  you  took  it  up? 

A.  Yes. 

Q.  By  you? 

A.  Yes. 

Q.  And  you  turned  back  to  him  what  money  you  col- 
lected less  the  protest  fees? 

Over  the  plaintiflF's  objection  he  answered :  Yes,  I  paid 
him  all  the  money  received  by  me,  less  the  protest  fees. 

Q.  Did  you  ever  have  any  other  money  from  him? 

A.  No. 

The  defendant's  Exhibit  A  referred  to,  attached  to  the 
bill  of  exceptions,  appears  in  the  words  and  figures   as 
follows : 
"$1,981.78.  Sterling,  Neb.,  August  15,  1885. 

"Thirty  days  after  date  I  promise  to  pay  to  the  order  of 
W.  S.  Amos  &  Co.  nineteen  hundred  and  eighty-one  and 
■f^  dollars,  at ,  value  received. 

"J.  F.  TOWNSEND." 

[Signature  erased.] 

Indorsed  across  the  face:  "Canceled  August  25,  1885. 
Chks.  &  cerf.  returned,  $1950;  cash,  $74.93;  protest  fees, 
$6.80.'' 

This  cause  of  action  is  set  out  in  the  petition  in  the  old 
form  of  a  common  count  in  assumpsit  for  money  had  and 
received,  to  which  the  defendant  answered  by  a  general 
denial. 

Upon  the  trial  tlie  plaintiff'  among  other  instructions 
presented  that  of  the  first  paragraph  given  by  the  court  to 
the  jury,  "  That  if  from  the  evidence  you  find  the  defend- 
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ant  received  the  money  complained  of  by  the  plaintiff  in 
his  first  cause  of  action,  you  will  find  for  the  plaintiff,  as 
to  this  cause  of  action,  allowing  interest  thereon  from  the 
20th  day  of  February,  1886,  at  7  per  cent;"  to  which  the 
court  added:  "unless  you  further  find  from  the  evidence 
that  defendant  has  repaid  the  same  to  the  plaintiff;"  to 
the  giving  of  which,  as  charged  by  the  court,  the  plaintiff 
excepted,  and  now  assigns  this  action  of  the  court  as  error 
for  review.  As  a  matter  of  strict  law,  the  instruction  pre- 
sented by  the  plaintiff  was  erroneous  and  was  inapplicable 
to  the  evidence  adduced  to  the  court  and  jury ;  for  while 
from  the  evidence  it  did  appear  that  the  defendant  at  one 
time  received  the  amount  of  money  stated  in  the  petition, 
for  whicli  he  was  abstractly  accountable  to  the  plaintiff, 
yet  he  was  not  accountable  to  him  in  law  for  money  had 
and  received,  if  his  testimony  was  to  be  taken  as  true.  The 
jury  should  have  been  instructed  that  if  they  believed  the 
evidence  of  the  plaintiff,  and  disbelieved  that  of  the  de- 
fendant, then  they  should  find  for  the  plaintiff;  but  if,  on 
*  the  contrary,  they  believed  that  of  the  defendant  and  disbe- 
lieved that  of  the  plaintiff,  they  should  find  for  the  defend- 
ant. It  was  obvious  that  the  testimony  of  both  could  not 
be  true;  and  it  was  the  duty  of  the  jury  to  accept  that  only 
which  was  in  their  opinion  the  most  worthy  of  belief,  and 
of  which  they  were  the  sole  judges.  The  instruction  as 
modified  by  the  court  was  but  little  less  objectionable,  as 
it  was  predicated  upon  the  assumption  that  there  had  been 
at  one  time  an  admitted  cause  of  action,  and  it  was  only 
to  be  left  to  the  jury  to  say  whether  it  had  been  paid,  or 
was  then  unsatisfied ;  while,  upon  the  theory  of  the  de- 
fendant's evidence,  there  never  had  been  a  cause  of  action, 
as  it  appears  that  the  note  had  been  given  up  to  the  defend- 
ant and  canceled  before  it  matured,  and  that  the  claim  for 
$81.78,  declared  on  by  plaintiff,  was  included  in  the  note. 
But  the  plaintiff  having  presented  this  instruction,  as  he 
could  not  have  assigned  for  error  the  refusal  to  give  it  had 
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it  been  refused^  cannot  assign  as  error  the  giving  of  it  as 
changed^  by  the  court.  This  disposes  of  the  first  cause  of 
action. 

Upon  the  second  cause  the  plaintiff  further  testified  that 
the  defendant  came  to  him^  on  the  street,  July  20,  1888, 
and  said  that  Rice  had  stated  to  him  that  he  (the  plaintiff) 
owed  him  (Rice)  about  $50,  or  more  than  that,  and  that 
Rice  owed  defendant  $50  and  if  plaintiff  would  pay  that 
amount  to  him  (Rice)  and  help  him  to  collect  that,  that  he 
would  give  plaintiff  a  bonus  of  $10  for  doing  so;  that  he 
could  not  get  the  money  from  Rice  until  Rice  should  get 
it  from  plaintiff,  and  would  rather  give  ten  dollars  than 
to  have  it  lie;  that  plaintiff  immediately  went  to  Rice 
to  get  the  amount  between  them  adjusted,  and  had  to  give 
several  dollars  to  get  a  settlement,  more  than  he  really 
owed  him,  thinking  that  the  ten  he  was  to  get  through  the 
defendant  would  compensate  him,  and  he  would  not  be  a 
loser,  and  he  did  not  care  for  the  ten,  so  long  as  he  was 
kept  whole.  The  plaintiff  informed  Rice  of  the  conversa- 
tion with  the  defendant,  in  pursuance  of  which  Rice  gave 
an  order  to  Hitchcock  to  collect  that  money  from  plaintiff 
and  pay  it  over  to  defendant,  and  plaintiff  paid  it  to  Hitch- 
cock for  Rice  upon  the  order,  and  Hitchcock  paid  it  to  de- 
fendant, whereupon  plaintiff  demanded  his  bonus  of  $10, 
and  the  defendant  refused  to  pay  it. 

J.  M.  Rice  was  sworn  and  examined  as  a  witness  for  the  de- 
fendant, and  stated  that  he  was  acquainted  with  the  parties 
to  this  suit ;  that  he  had  had  an  account  against  the  plaint- 
iff which  was  collected  for  him  by  Hitchcock,  amounting 
to  $50,  and  witness  thought  $14  additional,  amounting  in 
all  to  $64.  Being  asked  how  much  was  his  account  against 
the  plaintiff,  he  answered :  "  When  we  first  went  to  settle 
it  was  $90,  but  he  had  paid  me  $40  and  afterwards  paid  to 
Hitchcock  $50."     I  further  quote  from  his  testimony: 

Q.  Did  you  have  to  pay  Hitchcock  for  this  collection  ? 

A.  I  did. 
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Q.  Were  you  owing  defendant  at  that  time? 

A.  Yes. 

Q.  Did  plaintiff  collect  or  assist  in  collecting  any  money 
from  you  for  defendant  ? 

A.  Not  that  I  know  of.  ' 

Q.  Did  he  say  anything  about  collecting  it  for  defend- 
ant? 

A.  No^  he  said  he  would  pay  me  then. 

Q.  So  you  received  it  in  the  attorney's  hands  ? 

A.  Yes. 

Q.  And  it  was  paid  after  yon  left  it  in  the  attorney's 
hands  ? 

A.  Yes. 

Q.  State  whether  or  not  you  had  the  plaintiff's  horse  in 
your  possession  and  refused  to  give  it  up  until  the  account 
was  settled  with  you. 

A.  I  did. 

There  thus  appears  to  have  occurred  a  conflict  of  the  tes- 
timony involving  the  entire  transaction  of  the  second  cause 
of  action.  Without  expressing  an  opinion  as  to  which 
party  has  the  preponderance  and  weight  of  evidence,  it  is 
deemed  sufficient  to  say  that  there  was  such  evidence  be- 
fore the  jury  as  to  warrant  them  in  returning  their  verdict 
against  the  plaintiff  in  respect  to  the  second  as  well  as  the 
first  cause  of  action  alleged. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 
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Eliza  K.  Takkington  v.  Habvey  Link. 
[Filed  Novsmbeb  12, 1689.] 

1.  Syeotment :  Pabtiks.  In  an  action  of  ejectment  to  reoover  the 
poeseesioD  of  real  estate  all  occnpants  of  the  premises  most  be 
made  defendants,  to  be  oondnded  by  the  judgment  unless  some 
of  stich  occnpants  are  so  in  privity  with  one  or  more  oo-defend- 
ants  that  a  judgment  against  soch  co-defendant  will  be  coneln- 
siye  npon  them. 

5L  :    Evidence  :    Ik  junction.     A  recovered  judgment  in 

ejectment  against  B  for  the  possession  of  certain  real  estate  and 
thereupon  caused,  a  writ  of  restitution  to  be  issued  against  B  & 
C;  C  thereupon  filed  a  petition  in  the  case,  in  which  he  alleged  in 
substance  that  he  was  in  possession  of  the  premises  adversely  to 
the  plaintiff  when  the  action  was  brought  but  was  not  made  a 
party  defendant,  and  that  he  was  still  in  possession,  and  asking 
the  court  to  restrain  the  plaintiff  from  ousting  him  from  the  es- 
tate. Seld,  That  the  proof  sustained  the  finding  of  the  court 
below  in  favor  of  the  injunction,  and  that  C  could  not  be  divested 
of  his  possession  without  a  trial,  and  judgment  to  that  effect 

Ebbob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

W.  J.  Connelly  for  plaintiff  in  error. 

James  W.  Savage,  for  defendant  in  error. 

Maxwell,  J. 

Prior  to  the  year  1883  the  plaintiff  recovered  a  judg- 
ment in  ejectment  for  the  possession  of  certain  real  estate 
in  Douglas  county.  The  case  was  brought  on  error  into 
this  court,  where  on  motion  the  proceedings  in  error  were 
dismissed.  (HoUenbeok  v.  Tarkington,  14  Neb.,  430.) 
Upon  the  issuing  of  a  mandate  to  the  district  court  a  writ 
of  restitution  was  duly  issued  by  that  court  against  Hoi- 
leubeck  and  one  Link^  who  was  not  made  a  defendant,  and 
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placed  in  the  bands  of  the  sheriff  of  that  county.    Thereupon 
Link  filed  a  petition  to  intervene  in  the  case,  as  follows: 

"  Harvey  Link,  being  duly  sworn,  says  that  the  decree 
heretofore  made  in  this  case  was  affirmed  by  the  supreme 
court,  and  upon  the  filing  of  the  mandate  in  this  court  a 
writ  of  restitution  has  been  directed  to  the  sheriff  of  this 
county ;  that  under  said  writ  the  said  sheriff  now  proposes 
and  tlireatens  to  evict  this  deponent  from  the  premises  in 
the  ])etition  in  this  cause  described. 

''And  deponent  further  says  that  he  is  the  owner  and 
entitled  to  the  possession  of  the  said  premises;  that  he  was 
not  a  party  to  the  above  suit  and  his  title  was  not  adjudi- 
cated therein;  that  he  has  had  possession  of  said  premises 
ever  since  the  13th  day  of  June,  1870;  that  his  ti^lc  is  in 
no  way  derived  from  the  said  Hollenbeck,  and  his  posses- 
sion of  the  said  premises  has  been  alike  adverse  to  the 
plaintiff  and  the  said  defendant;  that  his  possession  has 
been  absolutely  without  collusion  with  said  Hollenbeck,  or 
with  any  of  his  attorneys  in  any  way,  directly  or  indirectly ; 
that  in  case  the  sheriff  shall  evict  him  from  said  premises, 
he  will  be  deprived  of  his  day  in  court  and  have  no  oppor- 
tunity to  maintain  his  title. 

"And  deponent,  in  support  of  his  allegations  above 
made,  refers  to  the  various  deeds  on  record  in  this  county 
and  the  proce(*dings  of  this  court." 

This  was  supported  by  a  large  number  of  affidavits  in 
favor  of  and  against  said  application,  and  on  the  hearing 
on  the  20th  day  of  August,  1887,  the  court  made  an  order 
denying  the  petition  oi*  said  Liuk.  Afterwards  a  motion 
to  reopen,  vacate,  and  set  aside  the  order  was  sustained, 
and  on  the  21st  day  of  April,  1888,  the  court  entered  an 
order  as  follows : 

"On  this  day  came  on  to  be  heard  the  motion  of  Harvey 
Link,  that  the  order  in  the  above  entitled  cause,  made  on 
the  20th  day  of  August,  1887,  be  set  aside,  the  same  hav- 
ing been  heretofore  argued  and  taken  under  advisement. 
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^'Whereupon  it  is  now  ordered  that  said  motion  be  sus- 
tained and  that  the  said  order  be  and  hereby  is  set  aside 
and  vacated^  to  which  the  plaintiff  excepts. 

'^And  it  is  further  ordered  that  the  said  plaintiff  have 
until  Saturday  morhing  next  to  file  affidavits  in  reply  to 
those  filed  by  said  Link  herein ;  and  that  the  motion  of 
the  plaintiff  filed  June  16,  1887,  to  vacate  the  restraining 
order  made  by  Judge  Neville,  may  be  heard  during  this 
term  of  court  by  consent,  or  upon  twenty-four  hours'  ac- 
tual notice  by  either  party,  to  which  orders,  and  each 
thereof,  the  said  plaintiff  excepts. 

"  It  is  further  ordered  that  said  plaintiff  have  forty 
days  from  the  final  adjournment  of  the  present  term  of  this 
court,  within  which  to  prepare  a  bill  of  exceptions.'' 

There  is  a  sharp  conflict  in  the  affidavits  in  the  case  upon 
the  question  of  the  date  of  possession  of  Harvey  Link. 
The  affidavits  filed  on  his  behalf  show  that  he  was  in  pos- 
session of  the  premises  before  and  at  the  time  the  action 
was  brought,  while  those  filed  on  behalf  of  the  plaintiff  in 
error  assert  ths^t  such  possession  was  taken  while  the  ac- 
tion was  pending.  This  being  the  state  of  the  proof,  it  is 
impossible  for  this  court  to  say  that  the  court  below  erred 
in  sustaining  the  injunction.  In  our  view,  however,  the 
holding  of  the  court  is  in  accord  with  the  weight  of  the 
evidence. 

The  question  is  one  proper  to  submit  to  a  jury  to  deter- 
mine all  the  facts  of  the  case  under  instructions  of  the  court 

In  ejectment,  the  general  rule  is  that  all  parties  in  pos- 
session of  the  land  must  be  joined  as  defendants,  in  order 
that  the  judgment  may  be  conclusive  upon  all.  If  this 
were  not  so,  a  party  claiming  the  title  to  land  might  join 
as  defendant  one  who  as  against  him  possessed  no  right 
whatever,  and  upon  recovering  judgment  against  such 
person  proceed  to  oust  others  whose  title  was  superior  to 
his.  This  the  law  will  not  permit.  Every  person,  before 
he  can  be  divested  of  a  right,  must  have  his  day  in  court; 
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No  person  can  be  condemned  unheard,  or  his  property 
taken  from  him  without  making  him  a  party  to  the  action. 
Therefore,  in  an  action  of  ejectment,  when  a  party  is  in 
possession  of  the  premises  when  the  action  is  brought,  he 
must  be  made  a  party  or  he  will  not  be  bound  by  the  judg- 
ment unless  he  is  so  in  privity  with  a  co-defendant  that  a 
judgment  against  his  co-defendant  will  be  conclusive  on 
him.  This  does  not  appear  to  be  the  case  here.  The 
plaintiff  was  not  entitled  to  a  writ  of  restitution  against 
Link,  but  should  restrict  the  same  to  the  defendant  in  the 
ejectment  proceedings.  The  injunction  in  the  case,  how- 
ever, will  not  prevent  the  plaintiff  herein  from  bringing 
an  action  of  ejectment  against  Link  and  submitting  all  the 
facts  as  to  the  possession  of  the  parties  to  a  jury  and  pro- 
curing, if  he  can,  a  judgment  for  the  possession  of  the 
premises.  There  is  no  error  in  the  record  and  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


Lafayette  D*  Gette  v.  Amsdell  Sheldon. 

[FiLKD  NOVEMBKB  12,  1889.] 

1.  Taxes :  Liens:  Limitation.    UDder  the  raveDne  law  of  1879» 

an  action  to  foreclose  tax  liens  most  be  bronght  within  five 
years  after  the  expiration  of  the  time  to  redeem.  (Helphrey  v, 
£ediek,  21  Neb.,  80;  Farker  v.  Matheaon,  Id.,  546.) 

2.  :   :    TiTLB  BY  Advbbse  Possession.     Under  the 

aforesaid  law  a  person  who  has  been  in  the  open,  exclusiye,  no- 
torious, adverse  possession  of  real  estate  for  ten  years,  thereby 
acquires  an  absolnte  title  free  from  the  liens  of  any  taxes  which 
existed  on  said  property  prior  to  the  commencement  of  said 
period  of  ten  years. 
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3.  :  :  Statute  Constbued.    The  provision  of  the  stAt- 

ate  declaring  taxes  to  he  a  *' perpetual  lien  "  upon  real  estate 
mnst  be  oonstraed  with  reference  to  thoee  provisions  providing 
for  redemption  of  the  Jand  sold,  within  two  years  from  the  date 
of  sale,  and  for  a  tax  deed  if  desired,  and  the  time  in  which  an 
action  to  foreclose  the  lien  may  be  bronght.  -  It  was  not  in- 
tended to  continue  a  tax  lien  in  force  after  the  remedies  to  en- 
force it  had  ceased. 

Appeal  from  the  district  court  for  Otoe  county.  Heard 
below  before  Chapman,  J. 

(7.  W,  Seymour y  for  appellant: 

The  acts  of  1875  and  1879,  providing  for  the  foreclosure 
of  tax  certificates,  cannot  apply  here,  as  they  would  cut  o£F 
a  claim  existing  at  the  time  of  their  passage  without  allow- 
ing a  reasonable  time  to  bring  an  action.  (Wood,  Limita- 
tions, sec.  11 ;  Horbach  v.  Miller ,  4  Neb.,  31 ;  Morford  v. 
State,  24  Pa.  St.,  92;  Boone,  Code  Pleading,  sec.  69.)  The 
five-year  limitation  is  not  available  in  this  case,  as  it  was 
not  pleaded.  {^Bowman  v,  MaUory,  14  Ind.,  424;  Tootle  v. 
Clifton,  22  O.  St.,  249;  Taylor  v.  Courtnay,  15  Neb.,  196; 
A.  &  N.  B.  Co.  V.  Miller,  16  Id.,  661.)  The  statute  does 
not  begin  to  run  until  the  title  acquired  by  the  tax  deed 
fails.  (McClure  v.  Warner,  16  Neb.,  446;  Bryant  v.  Esta- 
brook,  Id.,  217;  Baldwin  v.  Merriam,  Id.,  199;  Schoenheit 
V.  Nelson,  Id.,  235;  Merriam  v,  Hemple,  17  Id.,  345;  Otoe 
County  V.  Maihewa,  18  Id.,  466;  Lammers  v.  Comdock,  20 
Id.,  341.)  Taxes  are  a  perpetual  lien  {Holmes  v,  Andrews, 
16  Neb.,  298);  and  mere  technical  irregularities  should  not 
be  allowed  to  defeat  the  latter.  {Slockle  v.  Silsbee,  41  Mich., 
615;  Otoe  County  ».  Brown,  16  Neb.,  399.)  A  tax  pur- 
chaser at  a  void  sale,  who  pays  the  taxes  for  subsequent 
years,  will  be,  to  tliat  extent,  subrogated  to  the  rights  of 
the  county  [Merriam  v,  Hemple,  supra) ;  may  add  all  such 
payments  to  his  purchase  (Schoenheit  v.  Nelson,  supra) ;  is 
entitled  to  a  judgment  for  the  same,  with  an  attorney's  fee 
of  ten  per  cent,  (Towle  v.  Shelley,  19  Neb.,  632);  and  to 
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the  highest  rate  of  interest,  if  the  proceedings  are  r^ular 
up  to  the  i&suance  of  the  tax  deed.  {Sullivan  v.  Merriamy  1 6 
Neb.,  157;  BcMwin  v.  Merriam^  Id.,  199.) 

Frank  T.  Ransomy  John  C.  Watson,  and  Oeorge  D.  Scho- 
field,  for  appellee: 

A  tax  deed,  though  void  on  its  face,  gives  color  of  title 
sufficient  so  that  under  it  adverse  possession  will  operate  as  a 
bar.  (Black,  Tax  Titles,  378 ;  GaUing  v.  Lane^  17  Neb.,  82  ; 
Bartlett  v.  Kauder,  11  S.  W.  Rep.  [Mo.],  67;  Hooker  v. 
Horlemus,  41  N.  W.  Rep.  [Wis.],  965.)  There  is  a  dis- 
tinction between  an  action  by  a  tax  purchaser,  as  in  this 
case,  and  one  by  a  land  owner  to  set  aside  an  ill^al  tax 
sale,  the  latter  being  allowed  greater  privileges.  {McNish 
V,  Ferrine,  14  Neb.,  584,  and  cases  cited.)  Wygant  v. 
Dahl,  26  Neb.,  662,  relied  on  by  counsel  for  appellant,  was 
an  action  by  a  land  owner,  and  the  court  applied  the  maxim 
that  "  he  who  seeks  equity  must  do  equity."  Here  appel- 
lant, by  allowing  appellee  to  enter  and  make  valuable  im- 
provements, and  not  seeking  to  enforce  his  claim,  failed  to 
do  equity. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  tax  lien.  On  the  trial  of 
the  cause  the  court  found  the  issues  in  favor  of  the  defend- 
ant and  dismissed  the  action.  The  plaintiff  alleges  in  his 
petition  that  ''the defendant,  Amsdell  Sheldon,  is  the  owner 
of  certain  real  estate  described  as  follows:  the  north  half 
of  the  northeast  quarter  of  section  1,  township  9,  range 
12,  lying  and  being  in  Otoe  county,  state  of  Nebraska ; 
that  the  said  real  estate  was  subject  to  taxation  for  the 
years  1861,  1862,  1863,  1864,  1865,  1866, 1867,  and  was 
duly  and  legally  assessed  and  valued  for  taxation  for 
the  said  years,  and  for  each  of  said  years;  that  the  taxes 
for  each  of  the  said  years  were  duly  levied  thereon ;  that 
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they  were  not  paid  for  each  or  for  any  of  the  said  years 
1861,  1862,  1863,  1864,  1865,  1866,  1867,  by  the  owner 
and  occupant  of  the  said  real  estate,  to  whom  they  were 
assessed  and  taxed,  but  became  delinquent;  that  they 
were  unpaid  after  delinquency  until  the  date  of  the  safe  of 
the  said  real  estate  for  the  delinquent  taxes  for  the  said 
years  and  each  of  said  years ;  that  the  said  real  estate  was 
duly  and  legally  advertised  for  sale  for  the  non-payment 
of  the  delinquent  taxes  thereon  for  the  said  years  at  the 
time  and  in  the  manner  required  by  law,  and  that  the  said 
real  estate  was  duly  offered  for  sale  for  the  taxes  for  the 
said  years  and  for  each  of  the  said  years,  and  was  unsold 
for  the  want  of  bidders  at  public  sale;  that  due  return  was 
made  to  the  office  of  the  county  clerk  of  Otoe  county,  state 
of  Nebraska,  by  the  said  treasurer  of  the  said  county,  of  the 
lands  and  lots  sold  by  him  at  public  sale,  within  the  time 
required  by  law;  that  the  said  real  estate  was  sold  at  pub- 
lic sale  at  the  county  treasurer's  office,  in  the  said  Otoe 
county,  state  of  Nebraska,  for  the  delinquent  taxes  thereon 
for  the  said  years  1861,  1862,  1863,  1864,  1865,  1866, 
1867,  to  Dwight  J.  McCann,  on  the  7th  day  of  September, 
A.  D.  1868,  who  received  a  certificate  of  tax  sale  therefor 
,  for  each  of  the  said  years  of  the  said  date,  and  paid  there- 
'  for  for  the  year  1861,  $2.15;  for  the  year  1862,  $5.80;  for 
the  year  1863,  $5.19;  for  the  year  1864,  $5.68;  for  the 
year  1865,  $12.70;  for  the  year  1866,  $7.71;  for  the  year 
1867,  $5.88;   certificate,  stamp,  and   com.,  $2.85;    total, 

$47.91;  said  certificate  of  tax  sale  numbered ;  that  on 

the  —  day  of  ,  A.  D.  1874,  the  said   Dwight  J. 

McCann  for  a  valuable  consideration  did  sell  and  assign  all 
his  right,  title,  and  interest  in  and  to  the  said  tax  certificate 
to  this  plaintiff,  who  is  now  the  Ic^l  owner  and  holder  of 
the  same.  This  plaintiff  says  that  he  has  not  produced 
the  said  certificate  or  surrendered  the  same  to  the  said 
county  treasurer  of  Otoe  county,  state  of  Nebraska,  and 
demanded  a  tax  deed  for  the  said  real  estate  for  the  said 
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delinquent  taxes^  for  the  reason  that  the  said  tax  deed 
would  be  invalid  and  fail  to  convey  to  this  plaintiff  the 
legal  title  to  the  said  premises  to  this  plaintiff;  that  though 
he  is  not  entitled  to  the  l^al  title  of  the  said  premises^  he  is 
jet  entitled  to  a  peri)etual  lien  upon  the  said  premises  for 
the  taxes  as  aforesaid  duly  and  legally  assessed  and  levied 
on  the  said  real  estate  for  the  said  years  1861^  1862, 1863, 
1864,  1865,  1866,  1867,  and  paid  by  him  thei-eon  for  each 
of  the  said  years,  with  interest  on  each  of  the  said  sums 
paid  by  him  as  and  at  the  time  hereinbefore  set  forth,  at 
the  rate  of  forty  per  cent  per  annum,  for  the  period  of  two 
years  from  each  of  the  said  dates,  at  which  the  same  were 
paid  at  the  rate  of  twelve  per  cent  per  annum  thereafter^ 
and  to  the  finding  of  this  court  of  the  amount  due,  and  the 
allowance  of  this  court  of  an  attorney's  fee  of  ten  per  cent 
of  the  amount  found  due,  and  to  the  decree  of  this  court 
enforcing  said  lien  for  taxes,  interest,  attorney's  fee,  and 
the  costs  of  this  action  upon  and  against  the  said  real  estate 
and  foreclosing  said  perpetual  lien  therefor  upon  and 
against  the  said  real  estate  in  the  manner  of  foreclosing 
mortgages  and  to  an  order  of  sale  of  the  said  real  estate,  to 
pay  and  satisfy  the  said  perpetual  lien  for  taxes,  interest^ 
attorney's  fee,  and  the  costs  of  this  action,"  etc. 

The  defendant  in  his  answer  alleges  that  he  purchased 
the  land  in  question  at  tax  sale,  for  the  years  1870,  1871, 
1872,  and  that  on  the  4th  day  of  September,  1873,  he  ob- 
tained a  tax  deed  from  the  treasurer  of  said  county  for 
said  land,  under  the  tax  sale  thereof,  for  the  year  1870, 
which  deed  was  duly  recorded,  and  that  the  defendant  en- 
tered into  the  possession  of  said  land  and  has  since  paid  all 
taxes  thereon,  and  has  been  in  the  open,  exclusive,  notori- 
ous, adverse  possession  of  said  premises  to  the  present  time. 

The  facts  stated  in  the  answer  are  denied  in  the  reply. 

Section  180  of  the  revenue  law  of  1879  provides  that 
'^  If  the  owner  of  any  such  certificate  shall  fail  or  neglect 
either  to  demand  a  deed  thereon,  or  to  commence  an  action 
53 
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for  the  foreclosure  of  the  same^  as  provided  in  the  preced- 
ing sections,  within  five  years  from  the  date  thereof,  the 
same  shall  cease  to  l)c  valid  or  of  any  force  whatever,  either 
as  against  the  person  holding  or  owning  the  title  adverse 
thereto,  and  all  other  persons,  and  as  against  the  state, 
county,  and  all  other  municipal  subdivisions  thereof." 

The  construction  of  the  above  section  was  before  this 
court  in  Htlphrey  v.  Redicky  21  Neb.,  80,  and  it  was  held 
on  the  facts  in  that  case  that  the  action  was  not  barred,  as 
five  years  had  not  elapsed  within  which  an  action  could 
be  brought.  In  Parker  v,  Jlathesonj  21  Neb.,  546,  the 
question  was  again  before  the  court,  and  it  was  held  that 
the  action  was  barred.  In  the  latter  case  the  sale  took 
place  on  the  5th  day  of  February,  1878,  and  the  action  to 
foreclose  the  lien  was  instituted  February  21,  1885.  It  is 
said :  "At  the  time  of  the  sale  the  law  of  1875  (Laws  1875, 
107)  was  in  force,  but  the  act  of  1879  must  apply  to  the 
foreclosure  wherein  the  former  act  has  been  changed  or 
amended.  It  is  urged  that  a  material  difference  in  the  two 
acts  is  that,  by  the  act  of  1875,  the  foreclosure  might  be 
had  notwithstanding  the  tax  deed,  and  by  the  act  of  1879 
he  is  entitled  to  foreclose  instead  of  demanding  a  tax  deed. 
This  is  true,  but  he  could  not  demand  a  tax  deed  until 
after  the  expiration  of  the  two  years ;  therefore  the  land- 
owner had  that  time  within  which  he  could  redeem,  with- 
out consulting  the  purchaser,  and  the  right  to  foreclose  did 
not  accrue  until  the  right  to  redeem  by  the  payment  of  the 
money  to  the  treasurer  ceased.  Under  the  rule  stated  in 
Helphrey  ©.  Redick,  supra^  the  statute  l)egan  to  run  Feb- 
ruary 6,  1880.  Five  years  from  that  time  the  cause  of  ac- 
tion would  be  barred." 

It  was  the  evident  intention  of  the  legislature  to  limit 
the  time  in  which  to  bring  an  action  for  the  foreclosure  of 
tax  liens  to  five  years  from  the  time  the  cause  of  action 
accrued.  This  is  in  conformity  to  the  general  purpose 
of  the   statute  of  limitations — that  stale  claims  shall  be 
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Imrred.  The  whole  tenor  of  the  legislation  of  this  state 
lias  been  in  favor  of  the  repose  of  titles  to  real  estate  after 
a  fair  opportunity  has  been  given  any  party  claiming  aii 
adverse  interest  therein  to  assert  his  claim  thereto.  Heuoe 
an  action  for  the  possession  of  real  estate  must  be  brought 
in  ten  years,  otherwise  it  is  barred.  This  gives  security  to 
titles,  and  is  designed  to  be  and  is  a  statute  of  quiet. enjoy- 
ment. The  statute  in  effect  says  to  every  one,  here  is  a 
party  in  possession  of  real  estate  as  owner.  If  you  dis- 
pute his  claim  you  must  assert  your  rights  in  the  courts 
within  the  period  fixed  by  law  or  the  doors  of  the  courts 
will  be  closed  against  you.  This  applies  to  every  one. 
The  law  does  not  distinguish  between  claims  and  claim- 
ants, but  gives  to  the  adverse  occupant  for  ten  years  an 
absolute  title  in  fee.  In  many  cases  no  doubt  taxes  upon 
real  estate  are  paid  by  the  land  owners  and  the  tax  receipts 
lost  or  mislaid,  so  that  it  would  *  be  imj^ossible  after  the 
lapse  of  twelve  years  or  more  to  prove  the  fact.  A  party 
knowing  that  he  has  paid  his  taxes,  and  relying  upon  the 
presumption  that  the  treasurer  would  do  his  duty  and  en- 
ter the  payment  of  the  tax  on  his  record,  could  not  be  ex- 
pected to  take  the  same  care  of  his  tax  receipts  that  would 
be  expected  of  papers  that  he  might  be  required  to  produce 
at  any  time. 

But  it  may  be  said  that  the  statute  declares  taxes  upon 
real  estate  to  be  a  "  perpetual  lien  "  and  therefore  they  can 
be  enforced  at  any  time.  This  provision  of  the  statute, 
however,  is  to  be  construed  in  connection  with  that  pro- 
viding for  a  sale  of  the  land  at  a  specified  time  for  the 
taxes  due,  and  if  not  redeemed  after  notice  to  that  effect 
within  two  years  thereafter,  then  the  tax  purchaser  may 
either  take  a  tax  deed  or  foreclose  his  tax  lien.  In  either 
case,  if  he  seeks  the  aid  of  a  court  of  equity  to  enforce  his 
lien,  he  must  do  so  in  five  years.  The  word  "perpetual," 
therefore,  was  not  intended  to  continue  the  delinquent  taxes 
in  force  against  real  estate  after  the  statute  has  barred  a 
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right  of  action  thereon.  The  lien  conferred  by  the  statute 
18  fixed  upon  the  land  itself  and  is  primary^  overriding  all 
other  liens^  since  a  sale  thereunder  if  duly  made  would  ex- 
tinguish all  other  claims,  and  the  word  ''perpetual^'  seems 
to  be  used  in  that  sense.  Upon  the  whole  case  it  is  appar- 
ent that  the  action  is  barred  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


John  B.  Keedle  v.  Susan  B.  Fjlagk. 

[Filed  Noykmbeb  12;  1B89.] 

Beal  Estate  Mortgage:  Assumption  by  Vendee:  Action  bt 
MoBTGAQEB.  Where  a  land  owner  sells  real  estate  upon  which 
he  has  given  a  mortgage  and  the  purchaser  as  part  of  the  consid- 
eration assumes  the  mortgage  debt  and  agrees  to  pay  the  same, 
the  mortgagee,  after  the  debt  becomes  due,  may  bring  an  action 
against  the  purchaser  and  recover  the  amount  due  thereon. 
(Fon  V.  Cooper,  15  Neb.,  516;  Shamp  v.  Meyer,  20  Id.,  223.) 

Error  to  the  district  court  for  Hamilton  countj.  Tried 
below  before  Norval,  J. 

Bowen  &  Hoeppner,  for  plaintiff  in  error: 

A  mortgagee  cannot,  by  an  action  at  lawy  enforce  the  prom- 
ise of  a  third  party  who  assumes  the  mortgage  debt ;  such 
promise  is  primarily  for  the  benefit  of  the  original  debtor, 
and  he  alone  h&s  the  right  of  action.  (NaUoruU  Bank  v. 
Grand  Lodge^  98  U.  S.,  123;  1  Jones,  Mortgages,  sec 
761  (6);  Booth  v.  Ins,  Co.,  43  Mich.,  299;  Hiolcs  v.  Me- 
Oarry,  38  Id.,  667;  Higman  v.  Stewart,  Id.,  513 ;  Unger 
V.  Smith,  44  Id.,  22;  Stuart  v.  Worden,  42  Id.,  154;  Mel- 
len  V.  Whipple,  1  Gray  [Mass.],  317;  Locke  v.  Homer y  131 
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Mass.,  93 ;  Pettee  v.  Peppard,  120  Id.,  522;  Bank  v.  Rice, 
107  Id.,  37;  Prentice  v.  BrimhaU,  128  Id.,  291;  Crmvctt 
V.  Hospital,  27  N.  J.  Eq.,  650;  Klapworth  v.  Dreamier,  13 
Id.,  62.)  It  cannot  be  urged  that  there  was  a  novation,  as 
the  original  promisors  were  joined  in  the  action  below. 
Defendant  in  error's  recourse  is  to  a  foreclosure  in  equity, 
in  which  case  plaintiff  in  error  might  be  2l  proper,  though 
he  would  not  be  a  necessary,  party. 

Agee  &  Stevenson,  for  defendant  in  error : 

A  third  party,  for  whose  benefit  a  promise  has  been  made, 
can  maintain  an  action  thereon,  though  the  consideration 
does  not  move  directly  from  him.  (Sliarnp  v.  Meyer,  20 
Neb.,  228;  Bond  v.  Dolby,  17  Id.,  491;  Morgan  v.  Min- 
ing Co.,  37  Cal.,  534;  Helmes  v.  Keams,  40  Ind.,  124; 
Johnson  V.  Knapp,  36  la.,  616;  Anthony  t;.  Herman,  14 
Kas.,  494;  McDowell  v.  Laer,  35  Wis.,  171 ;  Saunders  v. 
Classen,  13  Minn.,  379;  Bay  v.  Williams,  1  N.  E.  Rep., 
340.)  In  Follansbe  v.  Menage,  9  N.  W.  Rep.,  882,  and 
Thompson  v.  Thompson,  4  O.  St.,  333,  it  is  expressly  held 
that  the  mortgagee  may  maintain  an  action  at  law. 

Maxwell,  J, 

This  action  was  brought  by  defendant  in  error  against 
James  M.  Miller,  Emma  Miller,  John  B.  Keedle,  John  W. 
Harris,  A.  R.  Hoagland,  and  A.  Veith,  upon  a  promissory 
note  executed  and  delivered  on  the  12tli  day  of  March, 
1888,  by  James  M.  Miller  and  Emma  Miller,  to  A.  W. 
Agee  and  Wra.  J.  Stevenson,  for  the  sum  of  $648,  due 
eight  months  after  date,  with  interest  at  the  rate  of  ten  per 
cent  per  annum  from  date  until  paid. 

At  the  time  of  the  execution  and  delivery  of  said  note, 
defendants  Miller  and  Miller,  to  secure  the  payment  of  said 
note,  executed  and  delivered  to  Agee  &  Stevenson  a  mort- 
gage upon  certain  real  estate  in  the  city  of  Brownville,  Ne- 
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maha  county,  Nebraska.  The  petition  alleges  that  the  note 
was  subsequently  assigned  for  value  to  the  plaintiff.  The 
petition,  after  setting  out  the  note,  states  that  a  mortgage 
was  given  to  secure  the  payment  of  the  same,  and  the  con- 
ditions of  the  mortgage,  etc.  It  is  alleged  that  ''  on  the 
25th  day  of  September,  1888,  the  said  James  M.  Miller 
and  Emma  Miller,  his  wife,  sold  and  conveyed  the  premises 
above  described  to  the  defendant,  John  B.  Keedle,  for  the 
sum  of  $4,000,  and  that  as  part  payment  of  said  consid- 
eration the  said  John  B.  Keedle  assumed  and  agreed  to  pay 
the  note  and  mortgage  hereinbefore  described,  said  agree- 
ment being  written  in  the  deed  of  conveyance  of  said  prem- 
ises, and  is  as  follows,  to- wit :  'And  we  do  hereby  covenant 
with  the  said  John  B.  Keedle,  and  his  heirs  and  assigns, 
that  we  are  lawfully  seized  of  said  premises  except  a  mort- 
gage of  $648,  and  interest  thereon  from  March  12,  1888, 
and  the  grantee  assumes  and  agrees  to  pay  said  mortgage 
and  interest  as  a  part  of  the  consideration.'  Said  deed,  con- 
taining said  agreement  on  the  part  of  the  said  John  B. 
Keedle,  was  duly  executed,  witnessed,  and  acknowledged 
and  delivered  to  him  and  he  caused  the  same  to  be  filed  and 
recorded  in  said  county  of  Nemaha. 

"Afterwards  the  said  John  B.  Keedle  and  his  wife,  Mary 
R.  Keedle,  sold  said  premises  to  the  defendant,  John  W. 
Harris,  and  the  said  John  W.  Harris,  as  a  part  of  the  con- 
sideration for  said  premises,  assumed  and  agreed  to  pay  the 
note  and  mortgage  hereinbefore  described,  with  interest 
thereon,  and  by  direction  of  the  said  John  W.  Harris  the 
said  John  B.  Keedle,  and  his  wife,  Mary  R.  Keedle,  made, 
executed,  and  delivered  to  the  said  A.  R.  Hoagland  a  deed 
of  conveyance,  which  contained  the  following  provision, 
to-wit :  *And  we  do  hereby  covenant  with  the  said  A.  R. 
Hoagland,  and  his  heirs  and  assigns,  that  we  are  lawfully 
seized  of  said  premises;  that  they  are  free  from  incumbrance 
except  a  mortgage  of  $648  and  interest  thereon  from  March 
12,  1888,  and  the  grantee  assumes  and  agrees  to  pay  said 
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mortgage  and  interest  as  a  part  of  the  consideratioD  herein, 
which  said  deed  was  duly  witnessed  and  acknowledged, 
and  recorded  in  the  deed  records  of  said  oounty  of  Nemaha ; 
and  the  plain  tiff  allies  that  said  conveyance  from  said 
John  B.  Keedle  and  Mary  R.  Keedle  to  said  A.  R.  Hoag- 
land  was  made  for  the  use  and  benefit  and  in  trust  for  the 
defendant,  John  W.  Harris,  who  was,  after  the  making  of 
said  conveyance,  the  real  owner  of  said  premises,  and  who, 
in  fact,  assumed  and  agreed  to  pay  said  mortgage  and  note 
as  a  part  of  the  consideration  for  said  deed  of  conveyance 
and  for  the  property  therein  described. 

"  Plaintiff  further  alleges  that  afterward  the  said  John  W. 
Harris  sold  said  premises  to  the  defendant  A.  Veith,  and 
caused  a  deed  of  conveyance  of  the  same  to  be  duly  exe- 
cuted and  delivered  to  said  A.  Veith  by  the  said  A.  R. 
Hoagland,  which  said  deed  of  conveyance  was  duly  wit- 
nessed and  acknowledged,  and  in  consideration  of  such 
deed  of  conveyance,  and  as  part  of  the  consideration  for 
said  premises,  the  said  A*  Veith  expressly  assumed  and 
agreed  to  pay  the  note  and  mortgage  hereinbefore  de- 
scribed. 

^^The  plaintiff  says  that  said  A.  Veith  has  retained  said 
deed  of  conveyance  and  claims  to  be  the  owner  in  fee  sim- 
ple of  said  property,  but  has  never  caused  his  deed  of  con- 
veyance to  be  recorded  in  said  Nemaha  county." 

In  Cooper  v,  Foss,  15  Neb.,  515,  it  was  held  that  the 
purchaser  of  mortgaged  property,  who,  as  a  whole  or  part 
consideration  for  such  purchase,  agrees  to  pay  off  the  mort- 
gage, may  be  sued  upon  default  of  such  payment  by  a  holder 
of  the  mortgage,  and  in  case  there  was  a  deficiency  after 
applying  the  mortgaged  property  to  the  payment  of  the 
debt,  he  would  be  liable  for  such  deficiency.  That  case 
was  decided  after  a  full  examination  and  consideration  of 
all  the  reported  decisions  for  and  against  the  proposition. 
The  rule  thus  adopted,  in  our  view,  is  the  correct  one.  A 
mortgagor  sells  the  mortgaged  premises  to  a  third  party 
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who,  as  a  part  or  the  whole  of  the  oonsideration,  agrees  to 
pay  the  debt  due  the  mortgagee.  The  agreement  is  to  pay 
the  whole  debt,  not  a  part  thereof.  Where  there  is  no  fraud 
the  purchaser  has  received  the  entire  consideration  for  the 
performance  of  the  contract.  He  has  assumed  a  liability 
directly  to  the  mortgagee  to  pay  the  indebtedness.  The 
mortgagee  may  proceed  on  such  promise  directly  against 
him  who  has  assumed  the  burden.  It  does  not  lie  in  the 
mouth  of  such  promisor  to  say  '^I  did  assume  the  debt 
sued  on  and  have  received  the  consideration  therefor,  but 
I  will  not  perform  at  the  suit  of  the  mortgagee  as  there  is 
no  privity  between  us.*'  The  right  of  the  mortgagee  to 
recover  is  not  based  on  the  privity  of  contract  between  the 
plaintiff  and  defendant,  but  on  the  fact  that  a  contract  has 
been  made  between  the  original  debtor  and  a  third  party, 
whereby  such  third  party,  for  a  sufficient  consideration, 
takes  the  property  mortgaged  and  assumes  the  burden 
thereon.  This  contract  the  creditor  may  avail  himself  of 
and  bring  an  action  directly  against  the  person  thus  assum- 
ing the  debt.  {Shamp  v.  Meyer,  20  Neb.,  223;  Miliani  v. 
Togniniy  7  Pac.  Rep.,  279 ;  Lawrence  v.  Fox,  20  N.  Y., 
268;  Farley  v.  CUveland,  4  Cow.,  432;  S.  C,  9  Id.,  639; 
Merriman  v.  Moore,  90  Penn.  St.,  80;  Putney  v.  Farnham, 
27  Wis.,  187.) 

It  is  probable  tnat  different  grantors  are  liable  in  their 
order  as  sureties  for  the  person  last  assuming  the  debt,  but 
we  need  not  determine  that  question. 

Where  a  party  purchases  mortgaged  property  and  as- 
sumes the  mortgage  debt,  it  is  of  the  utmost  importance  to 
him  that  payments  made  on  the  debt  be  ap])lied  in  satisfac- 
tion thereof.  Payments  might  not  be  so  applied  if  made 
to  the  mortgagor  instead  of  the  mortgagee. 

The  plaintiff  in  error  admits  that  in  an  action  in  equity 
to  foreclose  the  mortgage  the  right  of  the  plaintiff  below 
to  maintain  the  action  would  be  perfect,  but  it  is  contended 
that  a  different  rule  prevails  in  an  action  at  law.     Cases 
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arising  in  states  where  the  common  law  procedure  prevails 
may  be  found  sustaining  this  view,  but  the  reasons  there- 
for do  not  apply  under  the  Code  in  which  the  distinctions 
between  actions  at  law  and  suits  in  equity  are  abolished. 

It  is  evident  that  the  petition  states  a  cause  of  action  and 
the  judgment  in  favor  of  the  plaintiff  below  is  right  and 
is  affirmed. 

Judgment  affirmed. 

The  other  Judges  concur. 


Alden  B.  Atkins  v.  Helen  C.  Gladwish. 

[FiLBD  NOVEMBEB  13,  1889.] 

1.  Pleading.    The  issae  in  a  canse  having  been  made  up,  a  trial 

had  with  a  verdict  and  Judgment  for  the  plaintiff,  a  writ  of 
error  trial  and  reversal  in  the  supreme  court,  and  mandate  to 
the  district  court,  on  the  second  day  of  the  next  term  of  said 
court  the  defendant  applied  to  the  court  for  leave  to  withdraw 
his  answer  for  the  purpose  of  moving  an  order  requiring  the 
plaintiff  to  make  her  petition  more  definite  and  certain,  which 
leave  was  refused,  except  upon  the  condition  that  the  defend- 
ant would  agree  to  be  ready  for  trial  on  the  following  morning: 
Heldf  That  such  condition  was  within  the  discretion  of  the  court. 

2.  :  Indecent  Assault.  The  words  in  the  petition  in  an  ac- 
tion for  damages  for  an  indecent  assault,  "  Did  then  and  there 
assault  the  plaintiff  with  foul  and  indecent  purpose  to  do  vio- 
lence to  her  person  and  by  force  and  intimidation  to  criminally 
know  her,  the  said  plaintiff,''  etc.,  after  verdict,  field  sufficient. 

8.  Witnesses :  Cbedibility:  Instbuction&  An  instruction  in  the 
following  language,  "If  the  jury  believe  that  any  witness  in  this 
case  has  knowingly  sworn  falsely  to  any  material  matter  in  this 
case,  then  you  are  instructed  that  this  would  justify  you  in  dis- 
regarding the  testimony  of  such  witness  entirely,"  approved. 

4.  Evidence :  Inbtructions.  Where,  upon  a  trial,  one  witness 
testifies  to  a  certain  fact  material  to  the  issue,  it  is  not  error  for 
the  court  to  instruct  the  jury  as  to  the  law  arising  upon  such 
fact,  although  such  fact  may  be  denied  by  other  witnesses. 
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Error  to  the  district  court  for  Johnson  county.     Tried 
below  before  Appelget,  J. 

J.  HaU  HUchcock^  and  E,  W.  Thomas,  for  plaintiff  in 
error : 

The  petition  was  fatally  defective  in  alleging  an  assault 
merely  and  not  traversible  facts.  (1  Hi  1  Hard  on  Torts 
[3d  Ed.],  179;  Stivers  v.  Baker,  9  S.  W.  Rep.  [Ky.],  491  ; 
B.  &  M,  R.  Co.  V.  Kearney  County ,  17  Neb.,  615; 
Thomson  v.  Stetson,  15  Id.,  112 ;  O^Donohue  v.  Hendrix,  13 
Id.,  257 ;  Farrar  v.  TripleU,  7  Id.,  240 ;  Bdl  v.  Sherer,  12 
Id.,  409.)  As  to  the  ninth  instruction  :  Buffalo  County  c. 
Van  Sickle,  16  Neb.,  363  ;  Blanchard  v.  Pratt,  37  111.,  246 ; 
Yundt  V.  Hartrunft,4il  111.,  10;  Goeing  v.  Outhouse,  95  111., 
347  ;  Orabtree  v.  Hagenbaugh,  25  111.,  240 ;  McCraney  p. 
Orandall,  1  la.,  117;  Wharton,  Ev.,  sees.  412,  1080 ;  86 
Am.  Dec,  331 ,  N. ;  Pease  v.  SmUh,  61  N.  Y.,  483 ;  Ndson  v. 
Voree,  55  Ind.,  458  ;  Mack  v.  State,  48  Wis.,  286  ;  Sta'e  v. 
McCartney,  17  Minn.,  64  ;  Schack  v.  Hagar,  24  Minn., 
39.)  The  eighth  instruction  must  have  misled  the  jury. 
(Sacketts,  Instructions,  p.  19 ;  2  Thompson  on  Trials,  sea 
2295;  Bradley  v.  Coolbaugh,  91  111.,  148;  Smathers  v. 
State,  46  Ind.,  447;  Paine  r.  Kohl,  14  Neb.,  581.)  The  tes- 
mony  as  to  the  feud  in  the  district  should  have  been  ad- 
mitted. {Jacobs  V.  Shorey,  4S  N.  H.,  100;  Drew  v.  IVood, 
6  Fost.  [N.  H.],  363.  As  to  misconduct  of  plaintiff's 
attorney:  Bolar  v.  WiUiams,  14  Neb.,  388;  Cropsey  v, 
AveriU,  8  Neb.,  160; .  FUzrjerald  v.  Fitzgerald,  16  Neb.,415 ; 
Catr  V.  State,  23  Neb.,  761 ;  SmUh  v.  People,  8  Colo.,  457. 

Lamb,  Ricketts  &  Wilson,  and  A.  E.  Howard,  for  de- 
fendant in  error : 

By  pleading  to  the  petition,  the  right  to  have  it  made 
more  definite  and  certain  was  waived.  (Fritz  v.  Groenick- 
laus,  20  Neb.,  413  ;  Bdl  v.  Sherei^,  12  Id.,  409.)     The  ob- 
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jection  should  have  been  in  the  form  of  a  demurrer.  (Sti- 
vers V.  Baker,  9  S.  W.  Elep.  [Ky.],  491 ;  Roberta  v.  Taylor, 
19  Neb.,  188.)  As  to  the  ninth  instruction:  Dell  v.  Op- 
penheimer,  9  Neb.,  467  ;  Gandy  v.  Pool,  14  Id.,  101 ;  Stajts 
V.  Shelledy,  8  la.,  489 ;  Mlnick  v.  People,  8  Colo ,  452 ; 
Liddy  V.  R.  Co.,  40  Mo.,  511 ;  Staie  v.  Thomas,  78  Id., 
327  ;  State  v.  Gee,  85  Id.,  647 ;  James  v.  Mickey,  2  S.  E. 
Rep ,  130 ;  Thompson  on  Trials,  sees.  2423-5 ;  Post  v. 
Garrmo,  18  Neb.,  688 ;  R,  V.  R.  Co.  v.  Fink,  18  Id.,  93 ;  B. 
&  M.  R.  Co.  V.  ScMuntz,  14  Id.,  425 ;  S.  C.  R.  Co.  v.  Brown, 
13  Id.,  317;  People  v.  Righetti,  66  Cal.,  185.  As  to  the 
eighth  instruction :  MojUhewson  v.  Burr,  6  Neb.,  320 ;  Par- 
risk  V.  State,  14  Neb.,  67;  R.  Co.  v.  Finlayson,  16  Id., 
584  ;  Gray  v.  Farmer,  19  Id.,  71.  The  alleged  miscon- 
duct of  counsel  was  not  sanctioned  by  any  act  of  the  trial 
court  and  cannot  be  complained  of  here.  (Bradshaw  v. 
State,  17  Neb.,  147;  McLain  v.  State,  18  Id.,  154;  1 
Thompson  on  Trials,  sec.  962,  and  cases  cited.)  The  dam- 
ages are  not  excessive.  (Qf.  Qaker  v.  R.  Co.,  36  Wis., 
679.)  Two  juries  have  passed  on  the  evidence  and  the  liti- 
gation should  not  be  prolonged.  [Dunbar  v.  Briggs,  18 
Neb.,  94.) 

Cobb,  J, 

The  plaintiff  sued  the  defendant  in  the  court  Ixilow  on 
the  complaint  that  on  November  9,  1886,  while  she  was 
alone  in  her  school  room  where  she  was  teaching,  at  the 
village  of  Smartville,  in  Johnson  county — her  school  room 
was  situate  so  remote  from  any  house  that  alarm  could  not 
be  given — and  while  so  pursuing  her  duties  the  defendant, 
without  her  knowledge,  came  to  her  school  room  and  did 
then  and  there  assault  her  with  foul  and  indecent  purpose 
to  do  violence  to  her  person,  and  by  force  and  intimidation 
to  criminally  know  her;  that  she  was  greatly  alarmed  and 
by  reason  thereof  she  sufferal  and  still  suffers  great  men- 
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tal  anguish,  humiliation,  and  bodily  pain,  to  her  damage  in 
the  snm  of  $10,000;  with  prayer  for  judgment. 

The  defendant's  answer  was  a  general  denial. 

At  a  second  trial  in  the  court  below,  on  May  16,  1889, 
the  first  having  been  reversed  in  this  court  on  error  (25 
Neb.,  390),  the  defendant  moved  to  withdraw  his  an- 
swer, with  a  rule  on  the  plaintiff  to  make  her  petition  more 
definite  and  certain,  which  was  denied  by  the  court  unless 
the  defendant  agreed  to  go  to  trial  the  following  morning, 
to  which  the  defendant  excepted  on  the  record. 

There  was  a  trial  to  a  jury  with  verdict  for  the  plaintiff 
of  $500,  to  which  the  defendant  excepted,  with  motion  for 
a  new  trial,  which,  upon  argument,  was  overruled  and 
judgment  was  entered  upon  the  verdict. 

The  defendant  brings  the  cause  again  to  this  court  on 
the  following  errors : 

I.  In  refusing  to  compel  plaintiff  to  make  her  petition 
specific  and  definite  by  stating  the  facts  constituting  the 
assault. 

II.  In  admitting  any  testimony  under  the  petition  and 
in  overruling  the  demurrer. 

III.  The  petition  was  too  vague  and  indefinite  to  set 
out  a  cause  of  action. 

IV.  In  overruling  the  motion  for  nonsuit  filed  imme- 
diately after  plaintiff's  evidence  was  introduced. 

V.  In  giving  to  the  jury  instructions  asked  by  plaintiff, 
paragraphs  1,  2,  3,  4,  5,  6,  8,  and  9. 

VI.  And  instructing  the  jury  that  "the  intent  with 
which  the  alleged  assault  was  committed  was  important  as 
showing  the  aggravated  character  of  the  injury." 

VII.  And  in  instructing  the  jury  that  "if  they  believed 
that  any  witness  had  knowingly  sworn  falsely  to  any  ma- 
terial matter,  that  alone  would  justify  the  jury  in  entirely 
disregarding  the  testimony  of  such  witness." 

VIII.  In  refusing  to  give  instructions  asked  by  defend- 
ant in  paragraphs  1  and  2. 
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IX.  In  giving  instructions  by  the  court,  1,  4,  and  5. 

X.  For  errors  of  law  excepted  to  on  the  trial. 

XI.  For  excessive  verdict,  not  supported  by  evidence, 
and  given  under  the  influence  of  passion  and  prejudice. 

XII.  In  sustaining  the  objections  of  plaintiff's  attorney 
to  questions  asked  of  defendant  by  his  attorney  as  to  al- 
leged facts  testified  by  plaintiff,  and  as  to  truth  or  falsity 
of  her  allegations,  and  asking  him  to  tell  the  truth  touch- 
ing such  charge. 

XIII.  In  refusing  to  allow  defendant  to  prove  that 
there  was  quarreling  and  dissension  in  the  school  district, 
and  that  the  parents  of  witnesses  who  testified  for  the 
plaintiff  entertained  feelings  of  hostility  against  the  de- 
fendant which  influenced  the  witnesses. 

XIV.  In  not  sustaining  the  objection  to  the  evidence 
offered  by  the  plaintiff  on  rebuttal,  and  permitting  evi- 
dence then  to  be  given  that  should  have  been  given,  if  at 
all,  on  the  examinktiou  in  chief,  and  tending  to  contradict 
evidence  drawn  from  defendant's  witnesses  b%  cross-exam- 
ination by  plaintiff's  attorney, 

XV.  On  account  of  the  misconduct  of  plaintiff's  at- 
torney in  stating  to  the  jury  in  his  closing  address  that  the 
case  had  once  been  tried  and  a  jury  had  found  him  guilty 
of  the  charge. 

XVI.  In  overruling  the  motion  for  a  new  trial. 

The  first  error  assigned  is  that  the  court  erred  in  refus- 
ing the  application  of  the  defendant  for  leave  to  withdraw 
his  answer  and  present  a  motion  for  an  order  requiring  the 
plaintiff  to  make  her  petition  more  definite  and  certain. 
Except  upon  the  condition  that  the  defendant  would  agree 
to  be  ready  for  trial  on  the  following  morning,  the  appli- 
cation was  denied. 

This  application  was  made  on  the  16th  day  of  May, 
1889.  It  appears  that  issue  was  joined  in  the  case  on  the 
28th  day  of  April,  1887.  Then  followed  a  trial  and 
judgment  in  the  district  court,  a  writ  of  error  trial  and 
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judgment  of  reversal  in  the  supreme  court,  and  a  mandate 
to  the  district  court.  The  term  of  the  said  court  began  on 
the  15th  day  of  Maj;  the  said  application  of  the  defend- 
ant was  made  on  the  second  day  of  the  term,  and  upon  the 
fiflh  regular  term  of  the  court  after  the  joining  of  the  is- 
sue in  the  case. 

It  cannot  be  denied  as  a  rule  of  pleading  that  by  an- 
swering to  the  merits  of  a  petition  a  defendant  thereby 
waives  all  objections  to  its  form,  nor  can  the  equally  well 
established  rule  be  questioned  that  a  pleading  once  filed 
can  only  be  withdrawn  upon  leave  of  the  court.  Sudi 
leave  cannot  be  claimed  as  a  matter  of  right,  by  any  suitor, 
but  will  be  granted  ex  gratia,  or  denied,  in  the  discretion 
of  the  court.  It  is  true  that  the  discretion  here  spoken  of 
is  a  judicial  and  not  an  arbitrary  one.  Its  use  will  not  be 
controlled,  but  its  abuse  will  be  corrected  by  an  appellate 
court.  There  had  been  a  trial  of  the  case  at  bar  on  the 
merits,  the  plaintiff  had  given  her  evidence  in  which  she 
had  detailed  the  facts  and  circumstances  of  the  allied  as- 
sault, her  evidence  had  gone  into  a  bill  of  exceptions,  and 
had  been  of  record  in  both  courts  for  a  year.  The  plead- 
ings which  it  was  sought  to  unsettle  had  been  of  record 
for  two  years.  Under  these  circumstances  the  court  was 
asked  to  extend  this  favor.  Had  it  granted  it  uncondition- 
ally, it  would  have  been  a  doubtful,  if  not  a  dangerous, 
exercise  of  discretion,  but  to  grant  it  on  condition  that  the 
plaintiff  would  not  thereby  lose  a  term  of  court,  was  cer- 
tainly within  a  reasonable  and  proper  discretion. 

The  second  assignment  is  that  the  court  erred  in  admit- 
ting any  evidence  under  the  petition.  This  point  is  partly 
discussed  in  the  brief  under  the  first  assignment  as  well  as 
under  the  second.  The  points  of  law  stated  in  maximie 
form  by  plaintiff  in  error  in  the  brief  will  not  be  ques- 
tioned, amongst  others  that  '^if  a  petition  fail  to  state  a 
cause  of  action  it  will  not  support  a  judgment,"  and  "if 
the  facts  stated  in  the  petition  do  not  constitute  a  cause  of 
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action,  filing  an  answer  by  the  defendant  is  not  a  waiver  of 
such  defect."  But  while  I  am  of  the  opinion  that  the  pe- 
tition now  under  consideration  was  originally  subject  to  a 
motion  to  make  it  more  definite  and  certain,  and  probably 
to  one  to  strike  certain  words  from  it,  as  irrelevant  matter, 
yet  that  all  of  its  defects  are  of  that  character  which  is 
cnred  or  waived  by  being  answered;  or,  as  was  formerly 
expressed,  "  by  pleading  over."  The  words  of  the  petition, 
"did  then  and  there  assault  the  said  plaintiff,"  are,  as  I 
conceive,  the  statement  of  a  fact  and  not  a  mere  conclu- 
sion ;  but  it  is  so  indefinite  a  statement  that,  upon  proper 
and  seasonable  motion,  the  pleader  would  be  required  to 
state  the  charge  with  greater  definiteness  and  certainty,  but 
it  would  still  be  the  same  fact  In  many  cases  the  divid- 
ing line  between  the  statement  of  a  fact  and  a  conclusion 
is  so  obscure  as  to  be  difficult  to  define,  and  in  such  cases, 
in  this  practical  age,  and  under  our  liberal  system  of  plead- 
ing, a  court  will  generally  adopt  the  construction,  which 
the  parties  themselves  by  their  acts  appear  to  have  placed 
upon  such  language  in  a  pleading. 

In  justice  to  counsel,  I  will  say  that  they  were  not  in 
the  case  when  defendant's  answer  was  made. 

The  seventh  assignment  of  error  is,  that  the  court  erred 
in  giving  the  following  instruction:  (No.  9.)  "If  the  jury 
believe  that  any  witness  in  this  case  has  knowingly  sworn 
falsely  to  any  material  matter  in  this  case,  then  you  are 
instructed  that  this  would  justify  you  in  disregarding  the 
testimony  of  such  witness  entirely." 

The  maxim, " jFofeii^  in  tmo,  fal&us in  omnibus" is  one  of 
general  acceptation;  but  there  is  quite  a  diversity  of  opin- 
ion in  the  reported  cases  as  to  how  it  should  be  expressed 
in  an  instruction  to  a  jury.  It  is  not  my  purpose  to  com- 
pare the  instruction  above  quoted  with  those  which  have 
been  approved  or  disapproved  in  the  courts  of  other  states, 
but  to  say  that  I  do  not  find  either  the  weight  of  authority 
or  the  reason  of  the  case  to  indispensably  require  such 
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charge  to  be  qualified  by  the  addition  of  the  words  "un- 
less corroborated.'^  Indeed,  if  the  witness  may  not  be 
believed  unless  corroborated,  but  may  not  be  disbelieved 
if  corroborated,  even  then  credence  is  given  alone  to  the 
corroborating  testimony,  and  not  to  that  of  the  implicated 
witness. 

The  giving  of  the  eighth  instruction  requested  by  the 
plaintiff  is  also  assigned  for  error,  on  the  ground  that  by 
giving  it  the  court  assumed  that  it  was  proven  that  the 
defendant  pointed  a  revolver  at  the  plaintiff.  The  following 
is  the  instruction:  (8.)  "You  are  instructed  that  wantonly 
and  recklessly  pointing  a  revolver  at  another,  when  but  a 
few  feet  away,  under  such  circumstances  as  would  natur- 
ally lead  such  other  to  believe  it  to  be  loaded,  would  be  an 
assault,  whether  such  revolver  was  in  fact  loaded  or  not^ 
if  you  find  from  the  evidence  that  the  act  of  the  person 
holding  such  revolver  was  such  as  to  cause  a  reasonable 
person  to  believe  that  he  intended  to  do  harm  with  it" 
While  it  might  probably  be  admitted  that  the  weight  of 
the  evidence  was  against  the  testimony  of  the  plaintiff  that 
defendant  did  point  a  revolver  at  her,  yet  the  fact  re- 
mained that  the  plaintiff  on  the  stand  testified  positively 
that  he  did.  That,  as  I  conceive,  was  sufiBcient  to  warrant 
the  court  in  charging  the  jury  as  to  the  l^al  character  of 
such  act  Were  this  not  so,  the  chai^  would  in  most 
cases  be  confined  to  a  narrow  compass. 

It  is  also  assigned  for  error  that  the  court  refused  to  al- 
low the  defendant  to  prove  that  there  was  quarreling  and 
dissension  in  the  school  district,  and  that  the  parents  of 
three  or  four  witnesses  of  tender  age  who  have  testified 
against  defendant,  as  well  as  the  said  witnesses  themselves, 
were  influenced  by  feelings  of  hostility  against  him,  and 
that  such  feelings  iufluenced  the  testimony  of  such  wit- 
nesses. 

It  appears  from  the  bill  of  exceptions  that  upon  the  trial 
Miss  Julia  Pitman  was  called  and  sworn  as  a  witness  on 
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the  part  of  the  plaintiff.  She  testified  that  she  was  eight- 
een years  of  age ;  that  she  was  attending  school  near  Smart- 
ville,  where  Miss  Gladwish  taught  in  November,  1886; 
that  she  remembered  the  circumstance  of  Mr.  Atkins  and 
Mr.  Dillon  coming  to  the  school  house  one  morning,  along 
about  the  firstof  December  of  that  year;  that  Mr.  Murphy 
and  Mr.  Creaney  came  in  soon  after  Miss  Gladwish  had 
come.  She  was  asked  to  state  what  conversation  she  heard 
there  between  Miss  Gladwish  and  Mr.  Atkins  touching 
what  occurred  on  the  9th  of  November  previous,  and  an- 
swered as  follows :  "  Well,  the  first  thing  I  heard  Miss 
Gladwish  ask  Mr.  Atkins  why  he  came  there.  He  said  in 
the  first  place  he  came  to  see  how  much  coal  there  was  in 
the  coal  house.  Then  she  asked  him  why  he  didn't  go  to 
the  coal  house.  He  said  he  wanted  to  see  how  things 
looked  inside  the  school  house.  I  don't  remember  just  how 
the  conversation  run,  I  remember  the  principal  part  of  it. 
She  asked  him  what  he  wanted  to  act  the  way  he  did  for, 
and  draw  his  revolver.  He  said  he  did  it  in  boyish  play. 
Then  she  told  him,  further  on  in  the  conversation,  he  had 
no  right  there,  because  she  was  trying  to  avoid  him.  He 
said  yes,  he  knew  it,  and  he  came  to  see  what  she  was  doing 
it  for.  She  told  him  she  knew  he  would  not  have  come 
unless  he  knew  there  was  no  one  at  Murphy's.  He  said 
how  should  he  know.  She  said :  *  You  saw  Mrs.  Mur- 
phy at  Richardson's.'  He  said  at  first  he  didn't;  then  she 
said  he  did,  because  Mrs.  Murphy  told  her  so.  He  said 
then  that  he  saw  her  there.  He  said  that  he  had  a  right  to 
carry  a  revolver ;  that  he  was  an  officer  of  the  law,  and  he 
said,  I  believe,  that  he  was  under  heavy  bonds  —  forty  or 
forty-five  thousand  dollars  bonds  —  and  he  had  a  right  to 
carry  a  revolver,  etc."  On  her  cross-examination  she  tes- 
tified, among  other  things,  as  follows : 

Q.  Have  your  people  been  on  bad  terms  with  Atkins  ? 

A.  They  certainly  have  not  been  on  very  good  terms 
with  him. 
54 
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Q.  There  has  been  a  good  deal  of  dissension  and  quar- 
reling in  the  school  district,  has  there  not? 

A.  Why,  yes,  quarreling  I  suppose  among  the  children, 
the  same  as  other  places. 

Q.  Your  father's  family  has  been  in  opposition  to  Atkins, 
have  they  not?  (Objected  to,  as  incompetent,  immaterial, 
and  irrelevant.     Objection  sustained.) 

Mary  Langley  was  sworn  as  a  witness  for  the  plaintiff. 
Upon  her  examination  she  testified  that  she  was  fifteen 
years  old  past;  that  she  was  one  of  the  scholars  in  Miss 
Gladwish's  school ;  that  she  remembered  the  occasion  of 
Atkins  and  Dillon  coming  to  the  school  house  one  morning 
before  Miss  Gladwish  was  there ;  that  witness  came  after- 
wards with  Miss  Gladwish;  that  Mr.  Murphy  and  Mr. 
Oreaney  and  Maggie  and  Sadie  Otis  also  came  with  witness 
and  Miss  Gladwish.  Witness  then  stated  the  conversation 
that  occurred  between  the  plaintiff  and  defendant,  substan- 
tially as  the  same  was  stated  by  the  former  witness.  She 
was  cross-examined  by  counsel  for  defendant  as  follows: 

Q.  Your  father  lives  in  this  school  district  you  have 
been  asked  about? 

A.  Yes. 

Q.  You  have  been  going  to  this  school  Miss  Gladwish 
taught? 

A.  Yes, 

Q.  There  has  been  a  good  deal  of  trouble  and  dissension 
in  that  school  district,  has  there  not?  (Objected  to,  as  in- 
competent, immaterial,  and  not  affecting  the  credit  of  the 
witness.     Sustained.) 

Q.  Has  your  father's  family,  including  yourself,  been  in 
opposition  to  Atkins  and  taken  an  opposite  part  against 
Atkins?    (Objected  to,  same  as  last  above.     Sustained.) 

Q.  Have  you  yourself  been  in  opposition  to  Atkins,  and 
do  you  now  entertain  a  friendly  feeling  towards  Atkins? 

A.  No,  sir, 

Q.  You  did  not;  you  mean  you  are  on  bad  terms? 
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A.  We  are  not  on  very  good. 

It  is  true  that  it  has  been  laid  down  as  a  correct  rule  of 
law^  and  to  wliich  I  concede  that  the  relation  of  a  witness 
to  either  party  to  the  cause  in  which  he  testifies,  whether 
of  i)eculiar  friendship  or  liostility,  is  a  fact  material  to  the 
issue  and  may  be  shown  either  by  the  testimony  of  the 
witness  himself,  or  by  other  evidence.  But  this  is  as  far  as 
I  think  any  court  has  gone  ;  and  I  know  of  no  distinction 
between  witnesses  who,  from  their  tender  age  and  sex, 
would  be  likely  to  be  under  the  influence  of  parents  or 
others  than  those  not  likely  so  to  be.  The  defendant  had 
the  benefit  of  this  rule  in  being  permitted  to  show  that 
these  witnesses  wei*e  not  friendly  to  him.  I  do  not  think 
that  there  was  error  in  the  refusal  of  the  court  to  allow 
these  witnesses  to  be  asked  as  to  the  extent  of  the  quarrel- 
ing and  dissension  existing  in  the  school  district,  nor  do  I 
think  that  any  answer  which  they  could  have  given  to  the 
questions  ruled  out  would  have  taken  from  or  added  to  the 
weight  of  their  evidence. 

It  appears  from  a  special  bill  of  exceptions  in  the  case, 
that  while  addressing  the  jury  in  his  closing  argument  the 
counsel  for  the  plaintiff  used  the  following  language :  '^  No 
wonder  that  those  witnesses  entertained  feelings  of  hostil- 
ity against  defendant,  the  old  bald-headed  fiend,  knowing 
as  they  did  what  he  had  done,  and  that  one  jury  had  found 
him  guilty  of  the  charge."  To  the  use  of  such  language 
defendant's  attorney  objected  and  asked  the  court  to  re- 
strain the  attorney;  thereupon  the  court  said  to  the  attor- 
ney that  such  talk  was  improper,  and  told  the  jury  not  to 
consider  it.  Thereupon  the  attorney  desisted.  This  is  as- 
signed for  error. 

If  upon  the  attention  of  the  court  being  called  to  the 
above  language  of  counsel  in  summing  up  to  the  jury  it 
had  refused  to  stop  him  and  express  its  disapprobation  of 
the  language  to  the  jury,  such  refusal  would  probably  have 
been  reversible  error.     But  the  court,  having,  on  the  con- 
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traiy,  stopped  and  reprimanded  the  counsel,  did  all  that 
good  practice  required  of  it,  and  I  do  not  think  the  mis- 
conduct of  the  attorney  in  the  use  of  the  language  quoted 
was  of  that  flagrant  character  which  under  the  statute 
would  vitiate  a  verdict  per  «e. 

Defendant  claims  that  the  damages  awarded  by  the  jury 
are  excessive.  From  a  careful  consideration  of  the  evi- 
dence, while  I  can  easily  conceive  that  a  jury  might  have 
found  the  issue  for  the  defendant,  I  cannot  easily  conceive 
how,  finding  for  the  plaintiff  at  all,  their  verdict  could 
have  been  for  a  less  sum. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  Judges  concur. 


State,  ex  eel.  Attorney  Genebal,  v.  Republican 
Valley  &  Wyoming  R.  Co. 

[Filed  Novembbb  20, 1889.] 

Summons:  Rbtukn.  Under  the  provisioDa  of  section  66  of  the 
Code,  where  a  Bummons  is  sent  to  a  ooanty  other  than  that  in 
which  the  action  is  brought,  the  plaintiff  may  have  the  snm- 
mons  made  returnable  on  the  second  Monday  after  its  date,  in- 
stead of  the  third  or  fourth  Monday  thereafter,  if  he  so  elect. 

Original  action  in  nature  of  guo  warrarUo. 

Motion  to  quash  summons. 

T.  M.  JfarqueU,  for  the  motion. 

William  Leeae,  Attorney  General,  contra^ 

•  No  briefs  filed. 
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■  — ■  .1 

Feb  Curiam: 

This  is  an  original  action  brought  in  this  court,  and 
service  was  had  upon  the  chief  officer  of  the  company  in 
Douglas  county.  The  summons  was  made  returnable  on 
the  second  Monday  after  its  date  and  was  served  and  re- 
turned within  the  time  limited. 

The  attorney  for  the  defendant  now  moves  to  quash  the 
summons  because  it  was  made  returnable  on  the  second 
Monday  after  its  date  instead  of  the  third  or  fourth  Mon- 
day thereafter.     Section  66  of  the  Code  provides  that : 

'' Whenever  the  time  for  bringing  parties  into  court  is 
not  fixed  by  statute,  the  summons  shall  be  returnable  on 
the  second  Monday  after  the  day  of  its  date,  but  when  is- 
sued to  any  other  county  than  the  one  in  which  the  action 
is  brought,  it  may  be  made  returnable  at  the  option  of  the 
party  having  it  issued,  on  the  third  or  fourth  Monday  after 
its  date.  It  shall  state  the  day  of  the  month  on  which  it 
is  returnable.'' 

This  is  section  59  of  the  Ohio  Code,  as  it  existed  in 
1868,  and  the  proper  construction  of  this  section  was  be- 
fore one  of  the  district  courts  of  that  state  in  Devol  v. 
Oalver,  1  W.  L.  M.,  687-8,  and  it  was  held  that  it  is 
optional  with  the  plaintiff  whether  he  will  have  the  sum- 
mons i&sued  out  of  the  county  where  the  action  is  brought, 
returnable  on  the  third  or  fourth  Monday.     It  is  said: 

"As  we  read  it,  all  summonses  may  be  made  returnable 
on  the  second  Monday  after  the  date  thereof,  whether  issued 
within  or  without  the  county  where  the  action  is  brought; 
but  that  it  is  optional  with  the  party,  in  case  the  summons 
is  issued  to  anotljer  county,  to  enlarge  the  time  of  its  re- 
turn ;  and  this  elongated  time  cannot  go  beyond  the  third 
or  fourth  Monday.  If,  then,  service  can  be  had  on  a  sum- 
mons issued  to  another  county,  in  time  to  have  it  returned 
by  the  second  Monday,  it  may  be  so  issued ;  in  case  it  can- 
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not  be  served  in  that  time,  then  the  plaintiff  may  direct  it 
to  be  made  returnable  on  the  third  or  fourth  Monday. 
This  last  clause  of  section  69  is  made  for  the  benefit  of  the 
plaintiff;  it  does  not  extend  the  time  for  answer^  as  the 
summons  may  be  served  at  any  time  during  its  life,  the 
officer  being  only  required  to  return  the  summons  at  the 
time  therein  stated.  Whether,  therefore,  a  summons,  sent 
to  another  county,  is  made  returnable  in  two,  three,  or 
four  weeks,  the  length  of  time  allowed  the  defendant  to 
answer  is  the  same,  as  the  service  is  not  required  to  be  made 
only  so  long  before  its  return  as  may  be  necessary  for  the 
(jiHioer  to  make  that  return  on  the  day  named  therein.'' 

This,  in  our  view,  is  a  correct  construction  of  the  statute, 
so  far  as  the  return  of  the  summons  is  concerned,  and  we 
adopt  the  same.     The  motion  is  therefore  overruled. 

Motion  overruled. 

The  other  Judges  concur. 


J.  F.  Seiberling  v.  John  Demaree,  administrator, 
,  etc. 

[Filed  Novembbb  20, 1889.] 

Negotiable  Instruments :  Authobitt  to  Receive  Payment. 
Id  an  action  on  a  promissory  note,  the  execution,  delivery,  and 
consideration  of  the  note  were  admitted  by  the  defendant,  who 
pleaded  payment;  there  was  evidence  that  the  note  was  given  in 
part  payment  for  a  reaping  machine,  sold  by  the  plaintiff  to  the 
defendant  through  the  agency  of  N.  &  M.,  who  forwarded  the  note 
to  the  plaintiff;  that  about  the  time  the  note  matured  defendant 
paid  the  amount  due  thereon  to  N.  So  M.,  who  informed  him 
that  they  did  not  have  the  note,  but  would  send  and  get  it  and 
forward  it  to  him,  which  they  failed  to  do;  there  was  no  evidence 
of  authority  or  agency  on  the  part  of  N.  &  M.  to  receive  pay- 
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ment  of  the  note  for  the  plaintiff,  nor  of  ratification  of  snch  pay- 
ment by  him.  An  instraction  by  the  court  submitting  to  the 
jary  to  find  such  authority  or  agency,  held,  error.  The  jary 
shoold  have  been  directed  to  find  for  the  plaintiff. 

Erbor  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

T.  C  Munger^  and  W.  H.  SneUing,  for  plaintiff  in  error: 

Defendant  in  error  was  bound  to  see  that  the  agents  had 
his  note  in  their  possession  (  Wiliiama  v.  Walker,  2  Sandf. 
Ch.  [N.  Y.],  325,  [359];  Osborne  v.  Kline,  18  Neb.,  344- 
7-9);  especially  would  this  be  true  in  case  of  payment  be- 
fore maturity,  as  it  would  be  the  maker's  duty  to  guard 
against  a  sale  by  the  holder  to  an  innocent  purchaser.  {Goff- 
man  v.  Bank,  41  Miss.,  212;  Davis  v.  Miller,  14  Gratt. 
[  Va.],  7.)  Having  failed  in  this  regard,  defendant  in  error's 
payment  does  not  discharge  him.  {Howard  v.  Rice,  54 
Ga.,  52;  Paris  v.  Moe,  60  Id.,  90;  Wheeler  v.  Guild,  20 
Pick.  [Mass.],  545;  SmUh  v.  Kidd,  68  N.  Y.,  130;  Daniel, 
N^.  Inst.  [3d  Ed.],  sec.  1227;  Randolph,  Com.  Paper, 
sec.  1450.) 

Pound  &  Burr,  for  defendant  in  error : 

The  question  of  the  agent's  authority  to  receive  payment 
was  the  only  one  at  issue,  and  was  properly  submitted  to 
the  jury,  which  found  in  favor  of  such  authority. 

Cobb,  J. 

The  cause  is  brought  to  this  court  on  error  to  the  district 
court  of  the  county  of  Lancaster. 

The  plaintiff  in  error  complained  against  the  defendant 
in  the  court  below  on  the  following  promissory  note : 

"Lincoln,  July  14,  1881. 

"On  or  before  the  first  day  of  January,  1883,  L.  Kinch- 
eloe,  of  Lincoln  postoffice,  county  of  Lancaster,  state  of 
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Nebraska,  promise  to  pay  to  the  order  of  J.  F.  Seiberliiig, 
of  Akron,  Ohio,  with  exchange  or  express  charges,  seventy- 
five  dollars,  with  interest  from  date  at  the  rate  of  ten  per 
cent  per  annum,  and  for  value  received  I  ?  hereby  with 
the  payee  hereof,  that  if  judgment  is  rendered  hereon  that 
any  and  all  personal  property  I  may  have  when  execution  is 
issued  on  such  judgment  maybe  levied  on  and  sold  to  satisfy 
such  judgment,  hereby  expressly  waiving  all  rights  to  such 
property  under  exemption  laws  of  this  state.     Payable  at 

office  of  Marsh  Bros.,  Mosher  &  Co.;  a  discount  of if 

paid  when  due. 

"For  the  purpose  of  obtaining  credit  I,  L.  Kincheloe, 
hereby  certify  that  I  own  in  my  own  name  in  fee  simple 
80  acres  of  land  in  section  31,  town  9,  range  7,  county  of 
Lancaster,  state  of  Nebraska,  with  70  acres  improved,  worth 
|fl,000,  which  is  not  incumbered  by  mortgage  or  otherwise 

except  $ I  own  $500  worth  of  personal  property 

over  and  above  all  indebtedness  and  exemptions.  For  value 
received  I,  the  undersigned,  do  hereby  sell  and  mortgage 
unto  the  payee  hereof  one  Empire  Reaper  Mower  com- 
bined. Provided,  that  if  the  undersigned  shall  pay  the 
said  debt,  then  this  mortgage  shall  be  void.  In  case  of 
default  I  authorize  the  said  mortgagees  to  seize  and  sell  the 
said  property  and  pay  the  said  debt  with  expenses  incurred ; 
or  if  the  mortgagees  shall  at  any  time  feel  unsafe  or  inse- 
cure, then  they  may  seize  and  sell  the  property ;  if  from 
any  cause  said  property  shall  fail  to  satisfy  said  debt  and 
expenses,  I  covenant  and  agree  to  pay  the  deficiency. 

"Lawrence  KI^cHELOE.'' 

No  part  of  said  note  has  been  paid  and  there  is  now  due 
the  plaintiflF  thereon  the  sum  of  $75  with  interest  at  ten 
per  cent  per  annum  from  July  16,  1881,  and  the  plaintiff 
prays  judgment  for  the  sum  of  $120  and  costs. 

The  defendant  answered,  denying  each  and  every  all^a- 
tion  of  the  petition,  except  such  facts  as  therein  admitted 
specially  to  be  true,  to-wit,  the  making,  execution^  and 
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delivery  of  the  note  as  mentioned^  but  says  that  the  said 
note  is  fully  paid  and  discharged,  and  should  be  canceled 
and  delivered  to  this  defendant,  etc. 

The  plaintiff  replied,  denying  that  the  note  had  been 
paid  or  discharged,  or  any  portion  thereof. 

There  was  a  trial  to  a  jury  with  verdict  for  the  defend- 
ant, and  a  motion  to  set  aside  the  verdict,  and  for  a  new 
trial,  which  was  overruled,  with  judgment  for  defendant's 
costs. 

To  all  of  which  the  plaintiff  excepted  on  the  record  and 
brings  the  case  to  this  court  for  review  on  the  following 
assignment  of  errors : 

1.  The  court  erred  in  admitting  in  evidence  the  receipt 
given  by  Nahrung  &  Meyer  to  defendant. 

2.  In  giving  instructions  2  and  3  to  the  jury  on  its  own 
motion. 

3.  In  refusing  to  give  1,  2,  and  3,  asked  by  plaintiff. 

4.  The  verdict  is  not  sustained  by  sufficient  evidence,  is 
contrary  to  law,  and  ought  to  have  been  set  aside  on  the 
plaintiff's  motion  for  a  new  trial. 

The  cause  was  tried  in  the  lifetime  of  Lawrence  Kinche- 
loe,  the  defendant,  who,  being  produced  as  a  witness  in  his 
own  behalf,  testified  that  he  gave  the  note  sued  on  in  part 
payment  for  a  machine  which  he  bought  of  plaintiff;  that 
he  bought  it  in  a  house  on  ^'O"  street;  that  he  bought  it 
from  Mr.  Nahrung.  In  answer  to  the  question,  "  Who  did 
you  buy  it  from?"  he  answered,  "from  Mr.  Naiining;" 
that  he  bought  the  machine  and  gave  the  note  July  14, 
1881;  that  on  the  1st  day  of  August,  1882,  he  paid  the 
note  and  interest  to  Nahrung  at  the  same  place;  that  he 
paid  him  $83.15,  and  took  a  receipt  therefor,  signed  Nah- 
rung &  Meyer,  which  was  produced  in  evidence;  that  at 
the  time  that  he  paid  the  money  and  took  the  receipt  Mr. 
Nahrung  told  him  that  he  did  not  have  the  note  there  at 
that  time,  but  that  he  would  take  the  money  and  give  him 
a  receipt  and  would  send  him  the  note  in  a  week  or  two; 
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that  he  would  send  and  get  the  note  and  send  it  to  him  at 
Saltillo ;  that  he  never  did  send  it,  and  when  he  came  to 
town  some  time  afterwards  to  see  him  he  had  sold  out 
where  he  was  doing  business,  and  had  left. 

The  deposition  of  the  plaintiff  was  read  in  his  own  be- 
half. He  testified  that  he  was  the  owner  of  the  note,  de- 
scribing it ;  that  neither  the  whole  or  any  part  of  it  had 
ever  been  paid  to  him ;  that  he  had  never  authorized  any 
one  to  collect  the  said  note  or  receive  the  money  thereon 
except  Marsh  Bros.,  Mosher  &  Co.,  and  W.  H.  Snelling, 
attorney ;  that  he  never  had  any  business  relations  with 
Nahrung  &  Meyer,  of  Lincoln,  Neb.,  except  as  agents  to 
sell  machinery  and  take  notes  in  payment  thereof;  tliat 
they  had  no  authority  to  collect  notes  R&er  the  sam^  were 
taken. 

The  following  instruction  was  given  to  the  jury  by  the 
court,  and  excepted  to  by  the  plaintiff: 

"  3.  If  you  find  from  the  evidence  that  the  defendant 
paid  Nahrung  &  Meyer  the  amount  of  tlie  note  in  question 
you  are  instructed  that  such  payment  would  not  of  neces- 
sity release  the  defendant,  but  you  must  then  inquire 
whether  or  not  the  evidence  shows  that  said  Nahrung  & 
Meyer  had  authority  from  the  plaintiff  to  collect  said  note. 
The  burden  of  proof  is  upon  the  defendant  to  show  such 
authority  by  a  preponderance  of  evidence.  If  you  find  from 
the  evidence  that  Nahrung  &  Meyer  had  such  authority 
from  the  plaintiff,  then  your  verdict  should  be  for  the  de- 
fendant. If  the  evidence  fails  to  show  such  authority  in 
Nahrung  &  Meyer,  then  your  verdict  should  be  for  the 
plaintiff  for  the  amount  of  the  note  and  interest  to  date.'^ 

Instructions  were  requested  by  the  plaintiff,  but  it  is  not 
deemed  necessary  to  sot  tliem  out. 

Had  there  been  evidence  tending  to  prove  or  show  au- 
thority or  agency  on  the  part  of  Nahrung  &  Meyer  to  col- 
lect the  said  note  or  to  receive  money  thereon  for  the 
plaintiff,  the  instruction  above  copied  would    have  been 
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proper;  but  there  was  no. evidence  upon  which  authority 
or  agency  could  be  found  by  the  jury.  The  evidence  of 
the  defendant  himself  taken  in  connection  with  the  note 
sued  on  showed  that  the  authority  and  agency  of  Nahrung 
&  Meyer  extended  only  to  selling  the  machine  and  taking 
the  note,  when  it  terminated  absolutely.  The  note  was 
made  payable  at  a  bai^  quite  disconnected  with  Nahrung 
&  Meyer.  Indeed  there  was  no  circumstance  connected 
with  the  case  which  amounted  to  the  slightest  legal  evi- 
dence of  authority  or  agency  on  the  part  of  Nahrung  <& 
Meyer  to  receive  payment  of  the  note.  The  giving  of  the 
instruction  was  error.  Instead  of  giving  it  the  court  should 
have  directed  a  verdict  for  the  plaintiff. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  to  that  court  for  further  proceedings. 

Reversed  and  remanded. 
The  other  Judges  concur. 


Ellen  A.  Davis  v.  John  D.  Davis,  administra- 
tor, ETC. 

[Filed  Novkmbeb  20, 1889.] 

County  Court:  Appeals  From:  Statutes:  Repeal.  The  act  of 
of  Febraary  28,  1881,  providing  for  an  appeal  from  the  decision 
of  the  ooanty  conrt,  in  certain  matters,  is  complete  in  itself,  and 
repeals  by.  implication  the  conflicting  provisions  of  sections  234, 
235,  2:{6,  237,  and  238  of  chapter  23  of  Compiled  Statutes.  Un- 
der this  act,  heldj  that  an  appeal  bond  is  to  be  filed,  withoat 
further  notice,  within  thirty  days  from  the  date  of  the  order  or 
judgment  appealed  from,  and  transcript  of  the  proceedings  of 
the  connty  conrt  to  be  transmitted  to  the  clerk  of  the  district 
conrt  within  ten  days  after  filing  the  bond  and  perfecting  the 
appeal.  {Malick  v.  McDermoVs  Estate,  25  Neb.,  268;  Bazeo  v. 
Wallace,  16  Neb.,  293.) 
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Errob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Paxd  CharUon,  for  plaintiff  in  error: 

The  appeal  was  taken  and  perfected  in  time.  (Comp. 
Stats.,  ch.  20,  sees.  42-46;  Casetf  v.  Peebles,  13  Neb.,  7; 
Bazzo  V.  Wallace,  16  Neb.,  293;  Morgan  v.  StiUigan,  10 
Western  Law  Journal,  74;  Qeddea  v.  Rice,  24  O.  St.,  60; 
Wadsfcorthv.  Wadsworth,  15  Paa  Rep.,  447;  Code,  sec 
895;  Monell  v.  TenmUlger,  8  Neb.,  362;  Roesink  v.'Ma- 
neU,  Id,,  146;  Glore  v.  Hare,  4  Neb.,  132;  Malick  t?.  Mc- 
Dermoea  Estate,  25  Neb.,  267.)  The  act  of  February 
28,  1881,  comprising  sees.  43-46,  ch.  20,  repealed  by  im- 
plication the  act  of  1873,  relied  on  by  defendant  in  error. 
(1  Shars.  Blackstone,  88,  notes  33,  34;  Potter's  Dwarris 
on  Statutes,  113,  note  9.)  Said  act  is  mandatory  and  em- 
braces  every  matter  of  probate  jurisdiction. 

Mahoney,  Minahan  &  Smyth,  for  defendant  in  error: 

The  act  of  1881,  which,  it  is  claimed,  governs  this  case, 
is  unconstitutional  under  sec.  11,  art.  3,  Const.,  in  that  it 
provides  for  the  right  of  appeal,  and  for  the  forfeiture  of 
the  same;  the  latter  subject  not  being  expressed  in  the 
title. 

Cobb,  J, 

This  proceeding  is  brought  on  error  from  the  district 
court  of  Douglas  county. 

On  August  9,  1888,  the  plaintiff  in  error  filed  her  claim 
in  the  county  court  of  said  county  against  John  D.  Davis, 
administrator  of  the  estate  of  Margaret  Griffith,  deceased, 
for  boarding,  lodging,  and  attendance  in  sickness  of  de- 
ceased from  June,  1883,  to  January,  1888,  amounting  to 
$752.50,  which,  upon  hearing,  was  disallowed  December  6, 
1888. 


SEPTEMBER  TERM,  1889.  861 

DsTli  T.  Davis. 

On  December  24,  following,  application  for  leave  to  ap- 
peal was  filed,  and  on  January  2,  following,  an  appeal 
bond  was  filed  and  approved  by  the  county  judge  and 
on  January  12,  following,  the  transcript  of  the  proceedings 
of  the  county  court,  together  with  the  petition  of  the  ap- 
pellant, was  filed  in  the  district  court,  and  process  issued 
and  was  served  on  defendant. 

On  February  26,  1889,  the  defendant  moved  to  dismiss 
the  appeal  for  the  reason  that  neither  the  bond,  nor  the 
transcript,  was  filed  within  the  time  provided  by  law;  and 
on  May  9,  following,  the  defendant's  motion  was  sustained 
and  the  appeal  dismissed,  to  which  the  plaintiff  excepted, 
and  which  is  assigned  as  error  in  the  proceedings  in  the 
court  below. 

The  only  question  presented  is  that  of  the  validity  and 
sufficiency  of  the  appeal.  In  the  case  of  McJick  v.  Estate 
of  McDermot,  25  Neb.,  267,  it  was  held  that  "The  act 
providing  for  an  appeal  from  the  decision  of  the  county 
court  in  certain  matters,  approved  February  28,  1881,  is 
complete  in  itself,  and  repeals  by  implication,  so  far  as 
there  is  a  conflict,  sections  234,  235,  236,  237,  and  238  of 
chapter  23  of  the  Compiled  Statutes;"  and  that  "An  appeal 
bond  is  to  be  filed  within  thirty  days  from  the  date  of  the 
order  or  judgment  appealed  from,  and  no  notice  of  an  ap- 
peal is  required."  It  appears  from  the  record  that  the 
appeal  bond  in  this  case,  in  the  county  court,  was  filed 
and  accepted  on  the  second  of  January,  1889,  tw^enty- 
seven  days  only  after  the  date  of  the  order  and  judgment 
of  the  court  adverse  to  the  plaintiff's  claim.  The  act  of 
February  28,  1881,  provides:  "In  all  matters  of  pro- 
bate jurisdiction  appeals  shall  be  allowed  from  any  final 
order,  judgment,  or  decree  of  the  county  court  to  the  dis- 
trict court,  by  any  person  against  whom  any  such  order, 
judgment,  or  decree,  may  be  made,  or  who  may  be  affected 
thereby.  All  appeals  shall  be  taken  within  thirty  days 
after  the  decision  complained  of  is  made."     The  bond  was 
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therefore  within  the  provisions  of  the  statute,  which  fur- 
ther provides  (sec.  5)  that  '^  when  such  appeal  is  taken,  the 
county  court  shall,  on  payment  of  his  fees  therefor,  trans- 
mit to  the  clerk  of  the  district  court,  within  ten  days  ^ter 
perfecting  such  appeal,  a  certified  transcript  of  the  record 
and  proceedings  relative  to  the  matter  appealed  frodi/' 

It  further  appears  from  the  record  that  the  transcript  in 
this  case  was  transmitted  to  tiie  clerk  of  the  district  court 
on  January  12,  1889,  '^within  ten  days  after  perfecting 
the  appeal,"  in  accordance  with  the  act  of  February  28^ 
1881.  The  order  of  the  district  court  was  therefore  erro- 
neous, and  is  reversed,  the  appeal  reinstated,  and  the  cause 
is  remanded  for  further  proceedings  in  accordance  with  law. 

Judgment  accordingly. 

The  other  Judges  concur. 


Bertha  Frey  et  al.  v.  Ella  E.  Owens  et  al. 
[FiLKD  November  20, 1889.] 

An  Amendment  of  a  petition  in  eqaity,  allowed  by  the  district 
coart,  after  a  finding  and  judgment  on  the  merits,  under  a  state 
of  facts  and  circumstances  set  out  at  length  in  the  opinion,  heid, 
properly  allowed  and  made. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Chapman,  J. 

/S.  P.  Vanatia,  for  plaintiff  in  error: 

The  agreement  as  to  the  final  decree  being  solemnly-  ex- 
ecuted;  and  sanctioned  by  the  courts  cannot  now  be  amended 
by  it ;  nor  should  it  be  set  aside  on  account  of  a  blunder,  or 
even  of  fraud,  unless  the  evidence  of  the  latter  be  concln- 
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sive.  The  instrument  itself  is  evidence  not  to  be  overcome 
by  unsatisfactory  oral  testimony.  {Parlin  t;.  Small,  68  Me., 
290  ;  Br(yum  r.  Blunt,  72  Id.,  415  ;  Ma^Hn  v.  Berens,  67 
Pa/ St.,  459  ;  Cannon  v.  Jackson,  40  Ark.,  417;  McCallv. 
BushneU,  42  N.  W.  Rep.  [Minn.],  545;  CaldweU  v.  De- 
pew,  Id.,  479;  Owen  v.  Yale,  Id.  [Mich.],  817.) 

BaUou  &  Browne,  and  J,  B,  Strode,  for  defendants  in 
error: 

A  suitor's  rights  will  not  be  sacrificed  on  account  of 
mistake  or  of  an  attorney's  neglect.  In  furtherance  of  jus- 
tice, courts  may  correct  their  judgments.  {Sharp  v.  Mayor, 
31  Barb.,  578;  Irving  v.  Bank,  6  O.  St.,  81 ;  Cdm.  v.  Wey- 
mouth, 2  Allen  [Mass.],  144 ;  King  v.  Price,  6  East.T.  R., 
323  ;  Burnside  v.  Ennis,  43  Ind.,  411 ;  Lee  v.  State,  32  O. 
St,  113 ;  U.  S.  V.  Harmison,  3  Sawyer  [U.  S.  C.  C],  566. 
The  court  properly  allowed  defendant  in  error  to  amend  the 
petition  after  decree.  (Code,  sees.  144, 145;  Harris  v.  State, 
24  Neb.,  803;  Vollandv.  Wilcox,  17  Id.,  50  ;  Gregory  v. 
Tingley,  18  Id.,  319  ;  Mills  v.  Miller,  3  Id.,  95;  Burley  v. 
Millard,  11  Id.,  286 ;  Porter  v.  HoU,  11  S.  W.  Rep.,  494.) 

Cobb,  J. 

This  proceeding  in  error  is  brought  to  review  a  decree 
of  the  district  court  of  Cass  couuty. 

The  complainants  in  the  court  below,  Ella  E.  Owens, 
May  Stowell,  and  Elmer  E.  Stowell,  exhibited  their  bill 
against  Bertha  Frey,  widow  of  John,  John  Frey  Jr., 
Bertha  Frey  Jr.,  George  Frey,  Clemma  Frey,  Henry  Frey, 
Tobias  Frey,  Jacob  Frey,  and  Jerome  Frey,  minor  heirs 
of  said  John  Frey,  deceased,  setting  up  that  on  March  12, 
1862,  Eleanor  Newhouse  conveyed  by  warranty  deed  to 
Castilla  Jane  Kirkpatrick,  Mary  Samantha  Kirkpatrick, 
and  Naomi  B.  Kirkpatrick  the  south  half  of  the  south- 
west quarter  of  the  northwest  quarter  of  the  southwest 
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quarter  of  section  8^  township  12  N.,  range  12  E.,  in  Cass 
county,  Nebraska,  tlie  said  Eleanor  at  that  time  being  the 
bona  fide  and  legal  owner  of  said  premises ;  that  the  grantees 
in  said  deed  were  the  only  heirs  of  William  H.  Kirkpat- 
rick^  and  the  object  of  said  deed  was  to  vest  the  title  in  said 
grantees^  and  of  their  share  of  their  father's  estate,  the  said 
Kirkpatrick  having  been  in  his  lifetime  a  former  husband 
of  said  Eleanor  Newhouse,  and  she  was  the  mother  of  the 
grantees  in  said  deed,  which  deed  was  duly  filed  for  record 
May  19,  1862,  and  recorded  in  book  £,  p.  271. 

They  further  allege  that  Naomi  B.  Kirkpatrick  departed 
this  life  December  2,  1878,  under  twenty  years  of  f^, 
without  issue;  that  Mary  Samantha  Kirkpatrick,  married  to 
John  W.  Brice,  departed  this  life  June  11, 1872,  aged  thir- 
ty-one years,  leaving  one  child,  Mary  Brice,  born  in  May, 
1870,  and  married  to  Elmer  E.  Stowell,  one  of  the  plaint- 
ifis;  that  Castilla  J.  Kirkpatrick  was  married  to  R.  M. 
Owens  and  departed  this  life  May  2,  1874,  aged  twenty- 
four  years,  leaving  one  child,  Ella  E.  Owens,  born  in  Feb- 
ruary, 1870  ;  that  they  are  the  sole  surviving  heirs  at  law 
of  the  estate  of  the  grantees  in  said  deed;  that  the  land  de- 
scribed was  all  of  the  estate  which  they  inherited  from  their 
parents  and  constitutes  their  sole  property  in  tlieir  own 
right;  that  since  their  mother's  decease  they  have  lived 
with  their  grandmother,  Eleanor  Newhonse,  except  at  lim- 
ited periods,  while  they  resided  with  other  relatives;  that 
they  had  not,  prior  to  1888,  money  or  means  under  their 
control ;  that  no  legally  constituted  guardian  has  ever  had 
or  taken  charge  of  their  said  estate  with  a  view  or  purpose 
of  protecting  their  interests  therein;  that  they  were  until 
February  and  May,  respectively,  in  1888,  under  the  age  of 
eighteen  years. 

That  on  September  5, 1873,  the  county  treasurer  executed 
and  delivered  to  S.  N.  Merriam  a  tax  deed  upon  said  prem* 
ises,  of  record  in  book  T,  p.  82,  the  same  having  been  sold 
for  the  taxes  of  tlie  year ^  which  sale  was  made  with- 
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out  authority  of  law,  there  having  been  no  legal  assessment, 
and  the  requirements  of  law  were  not  complied  with  by 
the  purchaser  to  obtain  said  deed ;  that  one  of  the  plaint- 
iffs,  Mary  Stowell,  was  then  a  minor  under  four  years  of 
age;  that  said  deed  is  void,  and  if  good  for  anything  it  is 
only  for  the  proof  of  the  amount  of  taxes  paid  by  said 
Merriam,  and  was  filed  for  record  March  28,  1874. 

That  on  May  8,  1874,  the  county  treasurer  issued  one 
other  tax  deed  to  said  Merriam,  conveying  said  lands  with 
other  lands  therein,  which  deed  was  filed  for  record  May  9,. 
1874,  and  which  was  based  upon  the  sale  made  on  the  il- 
legal assessment  and  levy,  and  the  laws  were  not  sufficiently 
complied  with  to  obtain  said  deed,  which  is  void  upon  its 
face,  and  if  good  for  anything  it  is  only  for  the  proof  of 
the  amount  of  taxes  paid  for  the  same ;  that  both  of  the 
plaintiffs  herein  were  the  owners  of  said  premises,  and  were 
minors  under  the  age  of  five  years  at  the  date  of  said  deed,, 
and  had  no  notice  or  knowledge  of  the  proceedings  to  ob- 
tain either  of  said  deeds. 

That  on  July  13,  1878,  the  county  treasurer  issued  an- 
other tax  deed  to  said  Merriam  for  said  premises  upon  a 
sale  for  the  taxes  of  1870,  as  shown  by  book  X  of  deeds, 
p.  102 ;  that  the  sale  was  illegal,  and  the  deed  void  for  the 
reasons  stated  in  the  two  prior  deeds  mentioned,  the  own- 
ers and  plaintiffs  being  infants  under  the  age  of  nine  years 
at  the  date  of  the  expiration  of  the  time  of  redemption. 

That  on  November  25, 1881,  the  county  treasurer  issued 
a  certain  other  tax  deed  to  said  Merriam  purporting  to 
convey  said  premises,  which  deed  and  the  proceedings  on 
which  it  is  based  are  illegal  and  void. 

That  on  December  27,  1886,  the  county  treasurer  issued 
a  certain  other  tax  deed  attempting  to  convey  said  prem- 
ises to  J.  P.  Mathews,  based  on  the  sale  of  the  same  for 
the  taxes  of  1883;  that  Mathews  afterwards  conveyed  the 
same  by  deed  to  W.  D.  Merriam,  who  afterwards  conveyed 
the  same  by  deed  to  said  John  Frey ;  that  in  the  said  pro- 
55 
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oeedings  to  obtain  said  deed  said  Mathews  caused  notice  to 
be  served  on  said  Frey^  the  occupant  of  said  premises^  who 
accepted  service;  that  said  Frey  was  in  collusion  with 
said  Mathews  in  the  service  and  acceptance  of  notice,  and 
was  a  party  to  the  procuring  of  said  sale  for  taxes,  and  that 
it  was  in  substance  and  effect  the  serving  of  notice  by 
John  Frey  upon  himself,  and  so  &r  as  he  was  concerned 
was  fraudulently  obtained  and  should  be  so  declared  by 
the  court;  that  all  of  this  occurred  on  taxes  levied  subse- 
quently to  Frey's  possession  of  this  land ;  that  no  other  valid 
notice  was  served  on  defendants,  nor  did  they  have  actual 
knowledge  of  the  fact  that  the  premises  had  been  sold  for 
the  year  1883,  or  for  any  other  year  or  years  in  any  of  the 
deeds  mentioned;  that  at  the  dates  of  each  the  plaintiffs 
were  minors  under  the  age  of  eighteen  years,  and  under 
such  l^al  disability  that  they  had  no  right  or  authority  to 
act  had  they  known  of  said  different  sales,  purchases,  and 
execution  of  tax  deeds ;  that  the  lands  were  taxed,  listed, 
and  assessed  in  the  name  of  another  aside  from  the  owner 
as  in  all  the  prior  deeds;  that  there  was  no  notice  as  re- 
quired by  law;  that  the  assessment,  listing,  levy,  and  sale 
upon  which  said  deed  was  based  does  not  in  any  manner 
conform  to  the  laws  of  this  state;  that  the  said  deeds  are 
void  upon  their  face,  and  that  at  the  time  the  date  of  re- 
demption expired  in  all  the  deeds  aforesaid  the  plaintiilB 
were  minors. 

That  S.  N.  Merriam  and  wife,  by  W.  D.  Merriam,  their 
attorney  in  fact,  on  May  10,  1883,  conveyed  by  deed  of 
that  date  the  said  premises  to  John  Frey,  who  departed 
this  life ,  18 — ,  leaving  as  survivors  the  defend- 
ants herein ;  that  no  other  persons  are  interested  in  said 
conveyance  of  said  Merriam  and  wife,  except  the  defend- 
ants; that  in  the  year  1883  said  Frey  entered  upon  and 
made  sundry  improvements  of  said  premises,  consisting  of 
plowing  the  land  and  building  a  residence  and  occupying 
tlie  same,  the  house  of  the  value  of  $350  and  other  im- 
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provements  (150^  a  total  of  (500,  and  no  more;  that  there 
18  in  the  aggregate,  based  upon  the  first  year  that  said  land 
was  farmed,  and  the  successive  years  up  to  the  present  time, 
the  sum  total  that  the  defendants  have  received,  the  benefit 
nnd  product  of  the  crop  on  said  land  of  240  acres,  or  an 
average  of  forty  acres  each  year,  and  that  a  reasonable 
value  for  the  use  and  occupation  of  said  premises  has  been 
$3  per  acre  each  year,  making  a  total  benefit  received 
by  defendants  of  (720,  and  during  all  this  time  prior  to 
February  and  May,  1888,  respectively,  the  plaintiffs  were 
infants  in  law  under  the  age  of  eighteen  years. 

The  plaintiffs  pray  that  the  defendants  be  summoned  to 
answer  the  matters  alleged,  that  the  said  deeds  be  declared 
void,  and  the  cloud  thereby  resting  over  plaintiff's  title  to 
said  premises,  by  the  several  deeds  mentioned,  be  fully  re- 
moved and  that  by  decree  of  the  court  the  plaintiff's  title 
be  freed  from  all  adverse  claims,  and  that  defendants  be 
barred  from  ever  asserting  any  right  or  title  thereto,  and 
that  possession  of  said  premises  be  decreed  to  these  plaint- 
iffs. But  if  the  court  find  that  by  virtue  of  the  deeds 
aforesaid  the  defendants  are  entitled  to  any  equities  what- 
ever in  said  premises  by  the  payment  of  taxes,  that  then 
the  court  ascertain  the  exact  amount  by  an  accounting  to 
be  made  for  the  value  of  the  rents  and  profits  by  the  de- 
fendants received,  and  permit  the  plaintiffs  to  redeem  said 
premises  from  the  tax  sales  aforesaid  by  paying  the  amount 
into  court  for  the  use  and  benefit  of  defendants,  and  grant 
such  other  and  further  relief  as  the  plaintiffs  may  be  en- 
titled to. 

The  defendant.  Bertha  Frey,  for  herself  and  for  the 
minor  defendants,  answered,  denying  each  and  every  alle- 
gation of  the  complaint,  and  denied  that  the  plaintiffs  are 
heirs  at  law  of  W.  H.  Kirkpatrick  as  stated,  or  that  they 
have  any  right  or  interest  in  and  to  the  land  described. 

And  for  further  answer  set  up  that  if  the  plaintiffs 
ever  had  any  right  or  interest  in  and  to  said  land  the  same 
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is  barred  by  the  Btatute  of  limitations^  as  more  thau  ten 
years  elapsed  since  they  became  of  age  and  before  the 
bringing  of  this  suit;  and  that  she  and  the  minor  defend- 
ants are  the  sole  owners  of  said  laud,  and  are  entitled  to 
the  possession  and  to  all  the  rents  and  profits  thereof. 

There  was  then  a  stipulation  entered  into  by  the  parties 
for  the  settlement  of  this  suit  as  follows: 

^'The  defendants  agree  to  give  tlte  plainti^  a  decree  a» 
prayed  for,  and  also  a  decree  setting  aside  the  warranty 
deed  of  8.  N.  Merriam,  by  W.  D.  Merriam,  his  attorney 
in  fact,  to  John  Frey  for  said  land,  if  the  plaintiffs  want 
such  decree,  and  give  plaintiffs  possession  of  the  land  by 
the  first  day  of  March,  1889.  In  consideration  thereof 
the  plaintiffs  agree  to  pay  into  court  the  amount  of  taxes 
paid  on  said  land  by  the  defendants  and  their  grantors,  with 
the  rate  of  interest  thereon  allowed  by  the  court,  and  they 
further  agree  that  this  shall  be  a  full  settlement  of  all 
claims  and  demands  now  existing  between  the  parties  in 
relation  to  the  south  half  and  the  northwest  quarter  of  the 
southwest  quarter  of  section  3,  township  12,  range  12,  io 
Cass  county,  Nebraska. 

"The  payment  into  court  of  the  amount  of  said  taxes 
shall  release  the  plaintiffs  from  all  liens  on  account  of  the 
payment  of  taxes,  and  defendants  agree  that  the  lien  of 
Kichie  Bros.,  if  any,  shall  be  paid  out  of  said  amount  of 
taxes  so  paid  into  court  and  the  plaintiffs  to  have  the  land 
described  free  from  any  liens  thereon.  This  agreement  to 
be  approved  by  the  court  on  behalf  of  the  minor  defend- 
ants." 

Subsequently  the  answer  of  the  guardian  ad  litem  for 
the  minor  defendants  denied  each  and  every  allegation  of 
the  plaintiffs.  On  November  26,  1888,  there  was  entered 
a  decree,  on  the  submission  of  the  cause  to  the  court,  un- 
der the  stipulation,  "  that  the  matters  allied  in  the  peti- 
tion are  true ;  that  the  several  tax  deeds  set  forth,  as  well 
as  the  deed  from  S.  N,  Merriam  and  wife,  by  W.  D.  Mer- 


SEPTEMBER  TERM,  1889.  869 

Frey  ▼.  Owons. 

riam,  their  attorney  in  fact,  to  John  Frey  be  set  aside  as  to 
the  lands  described,  and  that  the  same  be  decreed  null  and 
void  as  to  said  lands. 

'^That  the  defendants  and  all  persons  claiming  by, 
through,  or  under  them  be  forever  barred  from  claiming 
any  right,  title,  or  interest  in  or  to  said  lands  or  any  part 
thereof,  save  and  except  only  the  plaintiffs,  who  shall  pay 
into  court,  for  the  use  and  benefit  of  the  defendants  and 
their  grantors,  the  amount  of  taxes  found  to  be  due  to  de- 
fendants or  their  grantors  upon  said  premises  as  found  and 
rei>orted  by  D.  A.  Campbell,  the  referee,  appointed  herein, 
and  upon  the  payment  of  said  sum  into  court  the  plaintiffs 
shall  take  said  premises  free  and  clear  from  all  rights  and 
liens  by  reason  of  the  payment  of  any  taxes  on  said  prem- 
ises by  said  John  Frey  or  his  grantors  and  all  rights  of 
defendants  thereto.  It  was  further  decreed  by  consent  of 
the  parties  that  the  plaintiffs  shall  have  possession  of  the 
premises  on  or  before  March  1,  1889,  and  the  plaintiffs 
shall  be  forever  barred  from  bringing  or  prosecuting  any 
suit  or  suits  against  the  defendants  for  any  cause  of  action 
now  existing  in  relation  to  the  south  half  and  the  north- 
west quarter  of  the  southwest  quarter  of  section  number 
three,  township  number  twelve,  of  range  number  twelve 
in  Cass  county,  Nebraska,  or  for  any  damage  for  the  use 
or  occupation  or  detention  of  said  lands  in  any  manner, 
and  that  the  defendants  pay  the  costs  of  this  action. 

"Samuel  M.  Chapman, 
^^  Judge  District  Court. 

"We  consent  that  the  above  decree  be  signed  by  the 
judge  and  entered  of  record  as  the  final  decree  in  said  cause*. 
"W.  L.  Browne, -4<<orn6y /or  Plaintiffs, 
"S.  P.  Vanatta,  Ait(ymeyf(yr  Defendants.^^ 

On  November  27,  1888,  the  referee's  report  was  filed  in 
said  court  as  follows : 
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Year 

Principal 

Interest. 

Total. 

1870 
1871 
1872 

Sold  to  S.  N.  Merriam.  Sept.  4,  1871 

Paid  by  Memam,  June  14, 1872.......... 

Paid  by  Merriam,  May  22, 1878. - 

$15  07 
18  76 
26  97 
86  86 
89  60 
18  46 
15  30 
12  86 

18  15 

15  00 
14  47 

19  88 
18  »0 
17  48 
17  56 
17  22 

16  88 

$89  47 
88  84 
49  98 
68  68 
66  53 

28  19 
21  11 
16  02 

29  82 
15  45 
18  24 
14  03 
11  72 
10  44 

666 
886 
168 

$54  54 

66  S9 
76  95 

1873 
1874 
1876 
1876 
1877 
1878 
1879 
1880 
1881 
1882 
1883 
1U81 
18K5 
1886 

Paid  by  Merriam,  April  30, 1874 

Paid  l.y  Merriam,  January  15. 1875 

Paid  by  Merriam,  February  5. 1876.^ 

Paid  by  Merriam,  April  30. 1877 

Paid  by  Merriam,  June  8,  1878.......... 

Sold  to  a  N.  Merriam,  November  20, 1879 

Paid  by  H.  N.  Merriam,  April  80, 18»0 

Paid  by  8.  N.  Merriam,  October  14,  1881 

Paid  by  a  N.  Merriam,  October  12, 1882 

Paid  by  S.  N.  Merriam.  September  28, 1^83 

Sold  to  J.  F.  Maibews,  November  8. 1884 

Paid  by  J.  P.  Mathews,  December  81. 1884 

Paid  by  J.  P.  Mathews.  November  10, 1886  ».,. 
Paid  by  A.  K  Alexander,  October  81, 1887 — 

99  99 
105  18 

46  64 
86  41 
28  88 

47  97 
SO  46 

26  78 
83  48 
80  62 

27  87 
24  21 
20  68 
18  01 

8837  36 

$126  14 

1763  60 

''The  foregoing  is  a  correct  statement  of  amounts  paid 
in  purchasing  at  tax  sale  the  land  described  by  S.  N. 
Merriam  and  J.  P.  Mathews,  together  with  amounts  of  sub- 
sequent taxes  paid  by  said  parties  and  A.  E.  Alexander,  as 
appears  from  tax  list,  with  interest  thereon  as  per  order  of 
court,  on  amounts  paid  in  purchasing  at  tax  sale  Septem- 
ber 4,  1871,  forty  per  cent  per  annum  for  first  two  years 
from  date  of  sale,  and  twelve  per  cent  per  annum  to  date. 
The  rate  on  sales  to  S.  N.  Merriam,  November  20,  1879, 
and  to  J.  P.  Mathews,  November  3,  1884,  is  at  twenty  per 
cent  for  first  two  years,  and  ten  per  cent  for  remainder  of 
time  to  date.  On  subsequent  taxes  paid  prior  to  Novem- 
ber 20,  1879,  interest  is  at  the  rate  of  twelve  per  cent  per 
annum  from  date  of  payment  to  date.  On  subsequent 
taxes  paid  since  that  date  interest  is  at  the  rate  of  ten  per 
cent  per  annum.  D.  A.  Campbell,  Referee.'^ 

Exceptions  to  this  report  were  taken : 

1.  That  there  is  not  the  amount  of  taxes  due  on  the  land 
described  that  is  made  to  appear. 

2.  The  report  does  not  show  that  the  amount  of  taxes 
so  reported  was  paid  on,  or  was  a  lien  on,  the  land,  but 
shows  other  lands  than  those  claimed  by  the  plaintiffs. 
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3.  The  amount  of  taxes  so  reported  is  not  correct,  as  ap- 
pears from  the  pleadings  in  the  cause. 

It  is  prayed  that  the  report  be  set  aside,  and  that  the 
case  be  again  referred  to  the  referee  to  report  under  the  di- 
rection of  the  court 

The  plaintiffs  next  moved  to  amend  their  petition,  the 
stipulation,  and  decree,  so  far  as  to  correct  a  clerical  error, 
especially  as  to  the  description  of  the  land,  and  cause  the 
same  to  read :  ^'The  south  half  of  southwest  quarter,  and 
northwest  quarter  of  the  southwest  quarter  of  section  3, 
township  12  north,  range  12  east,''  for  the  reason  that  there 
is  an  en*or  in  the  description  contained  in  the  petition. 

And  subsequently,  on  December  3,  1888,  in  open  court, 
the  cause  was  again  heard,  and  considered  on  the  plaintiffs' 
motion  for  leave  to  correct  the  description  of  the  real  estate 
contained  in  their  said  petition,  and  the  court  being  fully 
advised  in  the  premises  doth  find  that  the  said  petition  was 
intended  to  and  does  describe  the  land  in  the  tax  deed  as 
the  south  half  of  the  southwest  quarter,  and  the  northwest 
quarter  of  the  southwest  quarter  of  section  3,  township  12 
north,  range  12  east,  sixth  P.  M.,  in  Cass  county,  Nebraska; 
and  the  said  plaintiffs  were  allowed  to  correct  their  petition 
accordingly,  to  which  the  defendants  duly  excepted,  and 
the  cause  coming  on  for  further  hearing  upon  the  exceptions 
to  the  referee's  report,  and  the  court  being  fully  advised  in 
the  premises,  overruled  said  exceptions. 

The  cause  is  brought  to  this  court  by  the  defendants  on 
error.     The  errors  assigned  are  as  follows : 

^'1.  That  the  court  erred  in  allowing  the  plaintiffs  to 
amend  their  petition  so  as  to  describe  the  land  in  contro- 
versy in  said  cause  as  the  south  half  of  the  southwest 
quarter,  and  the  northwest  quarter  of  section  3,  in  town- 
ship 12  north,  of  range  12  east,  in  Cass  county,  Nebraska, 
instead  of  the  south  half  of  the  southwest  quarter  of  the 
northwest  quarter  of  the  southwest  quarter  of  section  3, 
township  12,  range  12  cast,  in  Cass  county,  Nebraska,  as 
was  in  fact  described  in  said  petition. 
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"2.  The  court  erred  in  finding  that  the  plaintiffs  in  said 
cause  intended  to  and  did  describe  the  land  in  said  petition 
as  the  south  half  of  the  southwest  quarter,  and  the  north- 
west quarter  of  the  southwest  quarter  of  section  3,  in 
township  12  north,  of  range  12  east,  in  Cass  county,  Ne- 
braska. 

"  8.  The  court  erred  in  overruling  the  defendant's  ex- 
ceptions to  the  report  of  the  referee  filed  in  said  cause." 

Section  144  of  the  Civil  Code  provides  that  "The  court 
may,  either  before  or  after  judgment,  in  furtherance  of  jus- 
tice, and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing, process,  or  proceeding  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  the  name 
of  a  party,  or  a  mistake  in  any  other  respect,  or  by  insert- 
ing other  allegations  material  to  the  case ;  or,  when  the 
amendment  does  not  change  substantially  the  claim  or  de- 
fense, by  conforming  the  pleading  or  proceeding  to  the 
facts  proved.  And  whenever  any  proceeding  taken  by  a 
party  fails  to  conform  in  any  respect  to  the  provisions  of 
this  code,  the  court  may  permit  the  same  to  be  made  con- 
formable thereto  by  amendment."  This  section  gave  the 
district  court  ample  power  to  permit  the  said  amendment 
to  be  made  at  the  time  it  was  made.  Where  the  mistake 
or  omission  to  be  corrected  by  amendment  is  one  that  does 
not  show  for  itself,  it  is  a  matter  of  discretion  on  the  part 
of  a  trial  court  as  to  the  amount  or  character  of  evidence 
that  it  will  require  to  establish  it,  so  long  as  the  principles 
of  justice  and  fairness  between  the  parties  are  not  departed 
from.  In  the  case  at  bar  there  was  no  legal  description  of 
land  in  the  petition  as  originally  drawn,  although  a  some- 
what similar  form  is  sometimes  followed  by  careless  or 
incompetent  draughtsmen.  Forty  acres  of  land,  or  one-six- 
teenth of  a  section,  is  the  smallest  subdivision  known  to 
the  land  laws  of  the  United  States,  and,  with  the  excep- 
tion of  city  and  village  lots,  is  the  smallest  subdivision  of 
land    that  can  he  legally  described,  eo  nomine,  and  the 
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words  used  in  the  petition,  before  the  amendment,  if  they 
are  susceptible  of  any  meaning,  described  five  acres  of  land 
only.  I  think  that  the  attention  of  the  court  had  only  to 
be  called  to  the  description  to  convince  it  that  it  was  a 
proper  case  for  amendment.  But  there  was  evidence  by 
affidavit  before  the  court  sufficient  to  establish  the  fact  of 
the  mistake,  and  the  necessity  for  an  amendment. 

If  the  defendants  bad  entered  into  the  stipulation  rely- 
ing ujwn  the  description  of  premises  as  contained  in  the 
original  petition,  and  had  thereby  waived  a  just  and  equi- 
table defense  which  they  had  to  the  petition  as  amended, 
not  equally  applicable  to  the  same  in  its  original  form,  and 
a  showing  to  that  effect  had  been  brought  to  the  attention 
of  the  trial  court  and  an  application  to  set  aside  and  cancel 
the  stipulation  founded  thereon,  it  would  have  been  entitled 
to  consideration  and  probably  allowed,  but  it  was  not  done. 

The  second  assignment  is  embraced  substantially  in  the 
first,  and  is  sufficiently  considered  therewith. 

The  exceptions  to  the  report  of  the  referee  are  directed 
solely  to  the  amount  of  taxes  found  to  have  been  paid  by 
the  defendants  upon  the  lands  involved  in  the  action,  and 
the  principal  and  interest  found  due  to  them  thereon,  and 
required  to  be  paid  by  the  plaintiffs  in  redemption  thereof, 
and  the  objection  of  the  defendants  is  that  the  amount 
thereof  as  found  is  too  large.  In  other  words,  the  referee 
computed  the  taxes  and  interest,  as  paid  by  the  defendants, 
upon  the  whole  one  hundred  and  twenty  acres  of  land  as 
described  in  the  amended  petition,  instead  of  upon  the  five 
acres  of  land  only,  claimed  to  have  been  described  in  the 
original.  Holding  as  we  do  that  the  amendment  was  one 
proper  to  be  allowed  and  made,  it  follows  that  all  of  the 
assignments  must  be  overruled  and  that  the  judgment  of 
the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  Judges  concur. 
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44  i»7,  Appeal:  Tbanscbipt:  Failubk  to  File  in  time.  Section  1011 
of  the  Code  requires  the  filing  of  a  transcript  from  the  judgment 
of  a  justice  of  the  peace  '*  within  thirty  days  next  following  the 
rendition  of  said  judgment. "  The  fact  that  the  transcript,  after 
being  received  at  the  office  of  the  attorney  for  the  appellant^  is 
laid  aside  by  the  person  in  charge  of  the  office  who  did  not  know 
its  character,  and  that  it  was  not  discovered  till  too  late  to  file 
within  the  time  limited,  is  unavailing  to  eflect  an  appeal.  The 
appellant,  nnlees  unable  to  procure  a  transcript  from  the  justice, 
must  see  that  it  is  filed  as  required  by  statute. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

P.  O.  Oasaidy,  for  plaintiff  in  error: 

The  right  to  be  heard  in  defense  of  the  issues  between 
the  parties  is  not  a  jurisdictional  one,  and  the  fact  that  the 
appellee  may  have  the  case  dismissed  on  motion,  shows  that 
if  such  motion  were  not  filed  the  court  would  have  juris- 
diction, all  that  is  necessary  to  give  the  latter  being  a  proper 
showing  of  diligence  {Slaven  v.  Hellman,  24  Neb.,  646; 
Converse  Cattle  Co.  v,  Campbell^  25  Id.,  37) ;  and  sucli  show- 
ing was  made  in  this  case.  Section  1011  of  the  Code  is 
not  mandatory,  but  leaves  the  court  a  legal  discretion,  in 
furtherance  of  justice,  to  grant  appellants  the  right  to  be 
heard.  (Ordway  v,  Suchard^  31  la.,  481;  Bur  ley  v.  3Iillard, 
11  Neb.,  286;  WhereaU  v.  Ellis,  35  N.  W.  Rep.  [Wis.], 
314;  Blair  v.  Mfg.  Cb.,7  Neb.,  146;  Haggerty  v.  Walker, 
21  Id.,  596 ;  ODea  v.  Washington  Cb.,  3  Id.,  118 ;  Mills 
V.  Miller,  Id.,  95 ;  Clutz  v.  Carter,  12  Neb.,  113;  Jean  v. 
Hennessy,  37  N.  W.  Rep.  [la.],  771.) 

Selleck  &  Lane,  for  defendant  in  error: 

There  was  no  motion  below  for  a  new  trial  as  is  required 
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in  proceedings  in  error.  (^Midland  Pctcifie  R,  Co,  v.  Mc- 
Cartney ^  1  Neb.,  398,  cited  and  followed  in  almost  eveiy 
subsequent  volume  of  reports.)  The  question  presented  be- 
low was  a  jurisdictional  one,  sec.  1011  of  the  Code  is  man- 
datory, and  the  court  below  could  have  done  nothing  but 
sustain  the  motion  to  quash.  {Verges  v,  Roushf  1  Neb., 
113;  Nuckolls  V.  Irwin,  2  Id.,  65;  Glore  v.  Hare,  4  Id., 
131 ;  Fox  V.  Meacham,  6  Id.,  530.)  Even  if  the  question 
was  not  jurisdictional,  sound  discretion  required  the  ruling 
which  was  made,  as  proper  diligence  was  not  shown.  {Rog^ 
gencamp  v.  Dobbs,  15  Neb.,  622;  U.  P.  R.  Co.  v.  Mars-- 
ton,  22  Id.,  722.) 

P.  O.  Oassidy,  in  reply: 

The  case  is  not  one  in  which  the  law  contemplates  or  re- 
quires a  motion  for  a  new  trial.  Unlike  those  cited  by 
counsel  for  defendant  in  error,  this  case  was  brought  on 
error  from  a  decision  of  the  district  court  affirming  the 
judgment  of  a  justice  of  the  peace.  Converse  Oattle  Co.  v. 
Campbell,  and  Slaven  v.  Hellman  supra,  were  such  cases, 
and  motions  for  a  new  trial  were  not  filed  therein.  The 
granting  of  the  right  to  be  heard  is  discretionary.  (Z)o6- 
son  V.  Dobson,  7  Neb.,  296;  R.  V.  R.  Co.  v.  McP/ierson, 
12  Id.,  480. 

Maxwell,  J. 

This  action  was  commenced  by  the  defendant  in  error 
on  the  17th  day  of  October,  1888,  before  a  justice  of  the 
peace  to  recover  of  the  plaintiff  in  error  the  sum  of  $59, 
alleged  to  be  due  to  said  defendant  in  error  for  the  board 
of  one  Wm.  Armstrong,  which,  as  was  alleged,  the  de- 
fendant in  error  agreed  to  pay.  On  the  24th  day  of  Oc- 
tober a  trial  of  the  issues  was  had  before  the  justice,  which 
resulted  in  a  judgment  in  favor  of  the  defendant  in  error 
and  against  the  plaintiff  for  the  sum  of  $69.40  damages  and 
$3.95  costs. 


876      SUPREME  COURT  OF  NEBRASKA, 

Lincoln  nrick  A  Tile  Works  y.  Hall. 

Afterwards  on  the2Gth  day  of  October,  1888,  the  plaint- 
iff filed  with  said  justice  an  appeal  bond,  which  was  duly 
approved.  On  the  26th  day  of  November,  1888,  the 
plaintiff  filed  the  transcript  in  the  office  of  the  clerk  of 
the  district  court  of  Lancaster  county.  On  the  17th  day  of 
January,  1889,  the  defendant  filed  in  the  office  of  the  clerk 
of  the  said  district  court  his  motion  to  enter  up  a  judg- 
ment in  the  district  court  similar  to  the  jnilgmont  in  the 
justice's  court,  for  the  reason  that  the  appellant  had  failed  to 
perfect  its  ap))eal,  by  filing  in  the  district  court  a  transcript 
of  the  proceedings  of  the  justice  of  the  peace  within  the 
time  allowed  by  statute,  to-wit,  thirty  days  after  the 
judgment  was  rendered.  On  the  4th  day  of  February, 
1889,  the  plaintiffs  filed  in  the  district  court  their  answer 
and  affidavits  resisting  the  motion  for  judgment.  On 
the  23d  day  of  February,  1889,  the  case  came  on  for  hear- 
ing on  the  motion  for  judgment,  and  the  answer  and  affi- 
davits, and  the  motion  was  sustained. 

The  affidavits  on  behalf  of  plaintiff  in  error  to  excuse 
the  delay  in  filing  the  transcript  state,  in  substance,  that 
after  the  transcript  was  received  from  the  justice  it  was 
laid  aside  by  a  young  man  in  the  office  of  the  attorney  of 
the  plaintiff  in  error,  and  when  discovered  it  was  too  late 
to  file  it  within  thirty  days  from  the  date  of  the  judgment. 
Is  the  excuse  offered  sufficient?  Sec.  1011  of  tiie  Code 
provides:  "If  the  appellant  shall  fail  to  deliver  the  trans- 
cript and  other  papers,  if  any,  to  the  clerk,  and  have  his 
appeal  docketed  as  aforesaid,  within  thirty  days  next  fol- 
lowing the  rendition  of  said  judgment,  the  appellee  may, 
at  the  first  term  of  the  district  court  after  the  expiration  of 
thirty  days,  file  a  transcript  of  the  proceedings  of  such  jus- 
tice, and  the  said  cause  shall,  on  motion  of  said  appellee, 
be  d^xjketed;  and  the  court  is  authorized  and  required,  on 
his  application,  either  to  enter  up  a  judgment  in  his  favor 
similar  to  that  entered  by  the  justice  of  the  peace  and  for 
all  the  costs  that  have  accrued  in  the  court  and  award  exe- 
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cution  thereon,  or  such  oourt  may,  with  the  consent  of  such 
appellee,  dismiss  the  appeal  at  the  cost  of  the  appellant, 
and  remand  the  cause  to  the  justice  of  the  peace,  to  be  there- 
after proceeded  in  as  if  no  appeal  had  been  taken/^  etc. 
The  requirement  of  the  statute,  that  the  transcript  be  filed 
within  thirty  days,  is  imperative.  There  is  no  condition 
that,  in  case  the  appellant,  or  any  of  his  employes,  be 
mistaken  as  to  dates  and  circumstances,  therefore  he  will 
be  relieved  from  the  consequences  of  his  mistake.  The 
appellant  must  be  diligent  and  file  his  transcript  within  the 
time  limited  or  the  appeal  will  fail.  No  doubt  where  due 
diligence  is  shown  in  demanding  a  transcript  and  from 
any  cause  the  trial  court  delays  the  delivery  of  the  same  for 
50  long  a  time  that  it  will  be  impossible  to  file  it  within  the 
thirty  days,  the  court  will  relieve  the  appellant,  because  the 
fault  is  with  the  court  (Dobson  v..Dob8on,  7  Neb.,  296), 
but  there  is  no  charge  of  that  kind  in  the  case  under  con- 
sideration. 

The  judgment  of  the  district  court  is  right  and  is  af- 
firmed. 

Judgment  affirmed. 

The  other  Judges  concur. 


Edward  P.  Davis  et  ai-..  v.  C.  H.  Sloman. 

[Filed  November  20, 1889.] 

Wegotiable  Instruments :  Usury:  Agent's  Bonus  is  Not. 
Id  an  action  npon  three  promissorj  notes  the  defense  was  nsory 
and  part  payment.  The  testimony  was  conflicting  as  to  the  trne 
nature  of  the  transaction.  One  M.  S.  testified  in  substance 
that  he  acted  as  a  broker  for  the  borrowers  and  procured  Ihe 
.  loan  for  them  and  indorsed  the  original  note  for  the  borrowed 
money,  (or  which  he  was  promised  by  the  borrowers  the  sum  of 
$400  for  his  services.     Heldy  Tliat  an  instruction  set  oat  in  the 
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opinion  was  properly  gWon,  and  that  if  M.  S.  acted  aa  the  agent 
of  the  horrowera  in  piocnring  the  loan,  the  bonoa  reoeived  by 
him  wonld  not  taint  the  tranaaction  with  uaarj. 

2.  :  Set- Off.     An  instraction  that  the  jnry  might  find  the 

whole  of  the  set-off  to  which  the  defendants  were  entitled  and 
prorate  the  same  and  deduct  from  the  different  notes  the  proper 
amount  so  found,  held,  not  erroneous. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

U.  8.  Erzirif  for  plaintiff  in  error: 

The  instruction  as  to  the  loan,  agency  and  commissions 
is  erroneous,  being  misleading  and  without  evidence  to  sup* 
port  it.  (  Williama  v.  State,  6  Neb.,  334;  Holmes  v,  Boyds- 
ton,  1  Id.,  358;  Dunbier  v.  Day,  12  Id.,  596;  Frederick 
V.  Ballard,  16  Id.,  564;  Washington  Ins,  Co,  v.  Merchants', 
etc.,  Ins.  Co.,  5  O.  St.,  450;  Mutual  Hail  Ins.  Co.  v.  Wilde, 
8  Neb.,  431 ;  Housel  v.  Thrall,  18  Id.,  487;  U.  P.  R.  Co. 
V.  Ogilvy,  Id.,  638 ;  Newton  Wagon  Co.  v.  Diers,  10  Id., 
285;  Thompson  on  Charging  the  Jury,  sec.  68,  p.  97; 
City  Belt  v.  Ooode,  31  Mo,,  128.)  There  is  error  in  tlie  in- 
struction assessing  the  amount  of  recovery. 

Offutt  &  English,  and  H.  C.  Brome,  for  defendant  in 
error : 

The  testimony  warrants  the  first  instruction  complained 
of.  As  to  the  second,  a  defendant  cannot  complain  of  er- 
rors personal  to  himself  and  not  applicable  to  co-defend- 
ants unless  he  file  a  separate  motion  for  a  new  trial  and  a 
separate  petition  in  error.  (Long  v..  Clapp,  15  Neb.,  423; 
Realv.  Hollister,  17  Id.,  666;  Boldt  v.  Budwig,  19  Id., 
746;  Hoke  v.  Halverstadt,  22  Id.,  421.) 

Maxwell,  J. 

Three  actions  at  law  were  brought  in  the  district  court  of 
Douglas  county  upon  three  promissory  notes  given  by  the 
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plaintiffs  in  error  to  the  defendant  in  error.  The  actions 
were  afterwards  consolidated,  whereupon  the  plaintiffs  in 
error  filed  an  amended  answer  setting  up  the  defense  of 
usury  to  the  three  notes,  and  for  a  second  defense  allege  cer- 
tain payments  and  set-offs  against  said  notes.  On  the  trial 
of  the  cause  three  separate  verdicts  were  returned.  One 
for  $1,563.87,  one  for  $784.99,  and  the  third  for  $734.99, 
and  a  motion  for  a  new  trial  having  been  overruled,  judg- 
ment was  entered  on  the  verdicts. 

The  testimony  tends  to  show  that  on  the  19th  of  Sep- 
tember, 1887,  the  plaintiffs  in  error  made  a  note  for  (4,000 
and  delivered  the  same  to  M.  H.  Sloman,  who  thereupon 
drew  a  check  on  an  Omaha  bank  in  their  favor  for  $3,600. 
There  is  a  conflict  in  the  testimony  as  to  the  payee  of  this 
note.  The  defendants  testify  that  it  was  drawn  in  favor  of 
C  H.  Sloman,  while  the  plaintiff  testifies  that  it  was  pay- 
able to  the  Bank  of  Commerce,  of  Omaha.  The  note  was 
not  produced  on  the  trial  and  the  testimony  on  that  point 
is  not  entirely  satisfactory.  The  business  was  transacted 
by  Morris  Sloman,  the  husband  of  the  defendant  in  error. 

He  testifies  that  the  money  was  borrowed  for  the  plaint- 
iffs in  error  of  the  Bank  of  Commerce,  and  that  to  procure 
the  loan  he  indorsed  the  note  and  was  to  receive  $400 
therefor.  Hence  the  note  was  made  for  $4,000,  although 
the  makers  thereof  received  but  $3,600  thereon.  This 
being  the  condition  of  the  testimony,  the  court  instructed 
the  jury  as  follows : 

''You  are  further  instructed  that  so  far  as  this  action  is 
concerned  it  is  immaterial  whether  or  not  the  note  of 
$4,000  executed  in  September,  1887,  was  made  payable  to 
the  plaintiff,  C.  H.  Sloman,  or  to  the  Bank  of  Commerce; 
under  the  pleadings  and  proofs,  the  plaintiff  is  entitled  to 
a  verdict  less  the  amount  due  defendants  as  a  set-off,  which 
must  be  determined  by  you,  under  the  evidence  and  in- 
structions here  given.  And  in  arriving  at  a  conclusion  on 
that  point  you  are  instructed  that  if  you  find  and  believe 
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from  the  evidence  under  instructions  given  by  the  court^ 
that  in  making  the  loan  [to]  the  Kaufmans  in  September, 
1887,  the  plaintiff  acted  simply  as  an  agent  of  the  Kauf* 
mans  in  procuring  said  loan,  and  that  the  $400  retained 
by  them  was  agreed  upon  and  was  paid  them  by  the  Kauf- 
mans as  a  commission  for  procuring  said  loan,  then  in 
that  event  the  plaintiff  would  be  entitled  to  receive  such 
commission  and  the  said  $400  could  not  be  set  off  in  this 
action." 

The  substance  of  Sloman's  testimony  is  that  he  acted 
merely  as  a  broker  in  procuring  at  their  request  a  loan  for 
the  plaintiffs  in  error,  and  that  to  procure  the  same  he  was 
compelled  to  sign  the  note,  and  that  the  plaintiffs  in  error 
agreed  to  pay  him  four  hundred  dollars  for  these  services. 
If  this  testimony  is  true,  he  would  be  entitled  under  the 
contract  to  the  amount  agreed  upon.  The  truth  or  falsity 
of  the  testimony  was  for  the  jury  to  determine,  but  the 
question  must  be  fairly  submitted  to  them,  which  seems  to 
have  been  done.  The  note  seems  to  have  been  renewed 
on  the  21st  of  December,  1887,  by  giving  one  note  for 
(2,100,  due  in  sixty  days,  and  one  note  for  $1,000,  due  in 
ninety  days.  Partial  payments  were  also  made  on  the 
notes,  the  exact  amount  of  which  is  uncertain.  On  renew- 
ing the  notes  Sloman  seems  to  have  charged  the  plaintiffs 
in  error  $200  for  his  services,  but  no  particular  point  seems 
to  be  made  on  this. 

Objection  is  also  made  to  the  fourth  instruction,  which  is 
as  follows:  ''  In  determining  the  amount  of  set-off  to  be 
allowed  against  each  note  sued  upon,  you  may  properly 
determine,  first,  the  whole  of  the  set  off  to  which  defend- 
ants are  entitled,  and  then  prorate  the  same  and  deduct 
from  the  different  notes,  and  bring  in  your  separate  ver- 
dicts in  each  case,  provided  that  if  you  find  the  $1,000 
note  sued  on  in  case  No.  197,  Docket  7,  was  a  renewal 
of  one  of  the  October  notes  under  instruction,  then  you 
can  duly  prorate  as  to  the  set*off  proper  in  the  otlior  two 
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cases.''  It  is  claimed  that  the  effect  of  this  is  to  charge* 
some  of  the  plaintiffs  in  error  more  than  their  just  pro- 
portion of  the  amount  due.  So  far  as  appears  the  mak- 
ers of  the  notes  are  jointly  liable  thereon,  and  were  jointly 
entitled  to  any  set-off  which  might  be  proved  against 
the  notes.  The  case  seems  to  have  been  tried  on  that 
theory  and  it  is  now  too  late  to  raise  the  objection. 
Upon  the  whole  case  there  is  no  reversible  error  in  the 
record,  although  we  are  not  entirely  satisfied  that  the  whole 
scheme  was  not  a  device  to  evade  the  usury  law ;  but  the 
questions  presented  were  peculiarly  of  a  nature  for  the 
consideration  of  a  jury,  and  we  cannot  say  that  the  ver- 
dict is  wrong. 

The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  Judges  concur. 


John  Charles  v.  State  of  Nebraska. 

[Filed  Novembbb  20,  1889.] 

Burglary :  Reduction  of  Sentence.  A  yonng  man,  less  tbao 
twenty-one  years  of  age,  of  previoas  good  character  and  habita, 
arrived  in  the  city  of  Omaha  in  search  of  employment.  He  waa 
without  money,  and  feU  in  with  several  persons  who  indaoed 
him  to  drink  intoxicating  liquors,  and  thereafter  persuaded  him 
to  burglariously  enter  a  dwelling  house  in  said  city  with  one  of 
their  number.  His  aasociate  escaped  and  he  was  found  hid- 
ing in  a  closet  in  said  house  badly  frightened.  On  an  in- 
formation being  filed  against  him,  he  pleaded  guilty  to  the 
charge  of  burglary  and  was  sentenced  to  imprisonment  in  the 
penitentiary  for  ten  years.  Heldf  That  while  the  crime  of  burg- 
lary was  one  of  a  grave  character,  which  ordinarily  should  be 
severely  punished,  yet  in  this  case  the  punishment  was  too  se- 
vere, and  the  term  of  imprisonment  would  be  reduced  so  as  to 
expire  November  27, 1889,  the  sentence  dating  from  June  30^ 
1888. 

66 
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Erbob  to  the  district  court  for  Douglas  oounty^.  Triedi 
below  before  Gboff^  J. 

O.  Jf.  Lambertson,  for  plaintiff  in  error. 

William  Leese,  Attorney  GenercU,  for  the  state. 

Maxwell^  J. 

The  plaintiff  pleaded  guilty  in  the  district  court  of 
Douglas  county  to  a  charge  of  burglary  and  was  sentenced 
to  imprisonment  in  the  penitentiary  for  ten  years^  to  date 
from  the  80th  day  of  June,  1888.  He  now,  by  proceed- 
ings in  error,  applies  for  a  reduction  of  sentence.  It  ap- 
pears from  the  evidence  before  us  that  the  plaintiff  arrived 
at  the  city  of  Omaha  in  the  evening  preceding  the  com- 
mission of  the  offense;  that  he  was  entirely  without  money 
and  met  some  pretended  friends,  who  invited  him  into  a 
saloon  to  drink;  that  having  imbibed  a  quantity  of  liquor 
his  new  found  friends  proposed  to  him  that  they  enter 
the  residence  of  John  Sample  of  that  city ;  that  in  pursu- 
ance of  the  invitation  of  his  friends,  he  went  with  one  of 
them  and  they  entered  Sample's  residence. 

The  plaintiff  appears  to  have  been  in* a  partially  dazed 
condition  and  had  neither  arms  nor  money  on  his  person- 
The  pretended  friend  escaped  from  the  house  —  a  pistol 
being  fired  by  Mr.  Sample  after  him.  Soon  afterwards  the 
plaintiff  was  found  in  a  closet  in  Sample's  house  very  much 
frightened.  He  was  thereupon  taken  to  jail  and  soon  after- 
wards pleaded  guilty  to  the  charge.  In  his  sworn  state- 
ment the  plaintiff  says : ''  That  he  comes  of  good  parentage ; 
that  he  has  never  been  arrested  or  convicted  of  any  other 
offense;  that  he  was  only  something  over  twenty  years  old 
—  not  twenty-one  years  old — at  the  date  of  the  oom mission 
of  this  offense.  Affiant  says  that  he  had  left  home  to  en- 
gage in  business  for  himself  about  a  year  prior  to  the  com- 
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mission  of  this  offense;  that  he  worked  in  the  Hot  Springs 

for  one  Mrs. ,  who  kept  a  boarding  house  there  over 

twelve  months;  that  while  so  employed  he  became  inti- 
mately acquainted  with  Messrs. and  one ,of , 

Iowa,  who  were  then  boarding  with  Mrs.  ;  that  on 

leaving  the  Hot  Springs  he  came  to  Kansas  City  and  ex- 
pected to  get  employment  there,  but  failing  to  get  it  came 
to  Omaha  on  the  night  on  which  the  burglary  was  com- 
mitted; that  he  reached  that  town  without  any  money, 
and  there  fell  in  with  some  associates  who  prevailed  upon 
him  to  take  one  or  two  or  more  drinks  of  liquor,  and  under 
the  influence  of  liquor  he  was  induced  to  enter  upon  the 
enterprise  and  to  commit  the  offense  in  question.  AiSant 
says  that  he  has  always  been  a  sober,  industrious,  and 
law-abiding  young  man,  that  when  he  entered  the  house 
in  question  he  was  unarmed  and  had  no  money  upon  his 
person  or  any  weapons  with  which  to  injure  any  one.  He 
had  no  couusel  at  the  time  of  the  trial  and  he  was  so 
mortified  and  so  ashamed  of  the  offense  in  question,  and  so 
fearful  that  the  news,  if  conveyed  to  his  mother,  would 
kill  her,  that  he  did  not  notify  his  parents  so  that  they 
could  give  him  help,  and  he  entered  a  plea  of  guilty  with- 
out consultation  with  any  lawyer  or  without  communicat- 
ing with  his  friends."  This  statement  is  fully  corroborated 
by  a  number  of  reliable  witnesses  and  seems  to  be  substan- 
tially correct. 

The  crime  of  burglary  is  a  serious  one.  The  person 
who  deliberately  enters  a  dwelling  for  the  purpose  of  lar- 
ceny or  robbery  not  unfrequently  has  determined  in  his 
mind  and  is  prepared  to  commit  the  still  greater  crime  of 
murder  if  necessary  to  effect  his  object  or  secure  his  escape. 
Such  a  case,  when  fully  established,  should  be  severely 
punished,  and  perhaps  the  full  limit  of  the  law  is  not  ex- 
cessive. The  statute  fixes  the  minimum  punishment  at 
one  year  and  the  maximum  at  ten.  Between  these  pe- 
riods the  court  has  a  discretion   in  fixing  the  term   of 
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imprisonment,   the   intention  being  that   the  court  shall 
graduate  it  according  to  the  facts  of  the  case.    It  was  never 
intended,  however,  to  impose  the  full  penalty  of  the  law 
unless  a  case  of  great  atrocity  was  shown.     No  doubt  the 
prosecuting  attorney  and  court  were  misled  by  his  plea  of 
guilty  and  hence  failed  to  inquire  into  the  circumstances, 
but  nevertheless  the  sentence  is  entirely  too  severe  and  is 
conceded  to   be  excessive   by  the  attorney   general.     In 
MaxwelPs  Criminal  Procedure,  p.  661,  it  is  said:  "There 
is  certainly  a  great  difference  in  the  character  of  the  of- 
fense between  the  hardened  villain  who  waylays  and  robs 
his  victim,  or  who  burglariously  enters  your  dwelling  at 
night  with  the  intent  to  steal  and  murder  if  necessary,  and 
the  young  man  of  previously  good  character,  who  has  been 
guilty  of  some  act  which  barely  makes  him  criminally  liable. 
In  the  one  case  the  full  punishment  allowed  by  law,  per* 
haps  would  not  be  too  severe,  particularly  if  the  party  had 
been  previously  convicted  of  a  similar  offense,  while  in  the 
other,  if  the  law  will  permit  a  punishment  other  than  by 
imprisonment  in  the  penitentiary  and  the  consequent  in- 
famy, it  might,  and  probably  would,  have  the  effect  there- 
after to  make  him  a  law-abiding  citizen.     In  no  case  should 
the  sentence  exceed  the  bounds  of  just  punishment.     But 
little  reformation  may  be  expected  from  a  prisoner  smart- 
ing under  a  disproportionate  and  unjust  sentence.     The 
fact  that  he  has  been  convicted  of  a  crime  does  not  author- 
•  ize  the  courts  to  deprive  him  of  those  rights  which  the  law 
still  recognizes,  nor  to  treat  him  as  one  having  no  rights.'^ 
The  above  expresses  our  views  in  this  case.     The  sen- 
tence will  be  reduced  under  the  provisions  of  the  statute  so 
as  to  expire  on  the  27th  day  of  November,  1889. 

Judgment  ACOOBDiNaLY. 

Th£  other  Judges  concur. 
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Abandonment.    See  Hombstbad,  1. 
Aooeptanoe. 

1.  Any  other  than  a  cash  proposition  is  not,  of  an  offer  to 
certain  real  estate  agents  to  sell  a  farm  '^  for  |16<).''    Mot' 

riUv.  Davis 781,  782 

3»  Performance  is,  of  offer  not  withdrawn,  tboagh  made  long 
previously,  of  compensation  for  services;  where  there  is 
notice  of  such  performance  and  no  objection  is  made. 
Emery  v.  Cohbejf 627 

3.  Performance  of  service  by  attorney  is,  of  offer  implied 
from  act  of  connty  board  which  retains  for  a  second  year, 
without  agreement  as  to  salary,  an  attorney,  employed  by 
it  for  previoas  year  for  $400;  and  such  attorney  can  re- 
cover only  that  snm,  though  he  has  stated,  after  begin- 
ning of  second  year,  in  presence  of  members  of  board, 
that  he  would  not  perform  the  service  for  such  compensa- 
tion.    Capps  V.  Adams  Countif 366 

Account  Stated.    See  Liquors,  4,  5. 

Accretion. 

1.  Evidence  examined  and  found  to  show  that  land  claimed 

as  such  was  not.     Bissdl  v.  Fletcher 585 

2.  Where  one  claims  title  by,  burden  of  proof  is  upon  him 
to  show  that  government  survey  and  sale  of  land  claimed 
were  unauthorized  and  in  violation  of  his  rights.     Id 586 

Acknowledgment. 

Where  date  of,  differs  from  that  of  deed,  former  will  prevail 
and  copy  of  record  is  not  inadmissible  on  account  of  such 
discrepancy.    Buck  v,Gags 311 

Action  Quia  Timet. 

1.  One  who  has  been  in  the  open,  notorious,  exclusive,  ad- 
verse possession  of  real  estate  for  ten  years,  acquires  an 
absolute  title  thereto  and  may  maintaiu  an  action  to  have 
certain  deeds,  which  ore  clouds  upon  the  title,  set  aside, 
and  to  quiet  his  possession  in  the  premises.     TourielaUe  v, 

I^earce 64 

[885] 


886  INDEX. 


%  In  facb  esM  fUlnre  of  plaiDtiff  to  allege  Mid  of  eonrt  to 
find  exdurive,  adyerae  poeseaBion  not  material  error  after 
Jadgmeni,  where  proof  ahowa  poesaeaion  to  have  been  of 
that  character.     Id 61,  62 

Ad  Quod  Damnum.    See  Mill  Dahs. 

AdminiBtration  of  Estates. 

1.  Under  aec  202,  cb.  23,  Comp.  State.,  adminiatrator  may 
maintain  ejectment.    Dundas  v,  Carson ...'. 641 

3.  Bight  of  adminiatrator  of  late  member  of  inaolTent  firm, 
inferior  to  that  of  firm  creditora,  they  having  a  primaiy 
claim  to  partnerahtp  aaseta.     Banks  v.  Steele 141 

3.  Where  an  attorney,  knowing  that  hia  client  is  without 
authority  in  the  matter,  takea  poaaeaaion  of  a  deoedent'a 
peraonalty  and  oonverta  it  into  money  without  adminia- 
tration,  he  ia  liable  to  the  lawful  administrator  for  value 
thereof  without  reference  to  whether  or  not  he  accounts 
to  hia  client.     Stevenson  e.  Valentine 344 

Adverse  Possession.    See  Ejectment,  5.    Taxes,  2. 

1.  Acta  of  notoriety,  anch  as  fencing  the  land,  entering  and 
making  improvementa,  and  paying  taxea,  are  aufficient  to 
constitute.     Tourtelotte  v.  Pearee 62 

2.  One  who  ia  enjoying,  doea  not  impair  hia  right  to  rely 
upon  the  statute  of  limitationa,  by  parcbaaing  the  land  at 
tax  aale,  and  receiving  and  recording  tax  deed,  nor  ia  the 
running  of  the  atatute  suspended  thereby.  Griffith  e. 
Smith, 63,    65 

Ai&davlts.    See  Continuance.    Variance,  3. 

1.  When  taken  in  district  court  for  purpose  of  procuring 
new  trial,  will  not  be  considered  by  supreme  court  unleaa 
duly  authenticated  and  preserved  by  bill  of  exceptiona. 
Barlass  v.  Braash 218 

2.  For  attachment  of  real  eatate,  when  aupplying  defecta  in 
affidavit  for  aervice  by  publication,  and  showing  facts  es- 
sential to  con rer  jurisdiction,  will  be  sufficient  for  both. 
Miller  e.  Eastman 413 

Agency.  See  Pbincipal  and  Agent.  Real  Estate  Aokntb. 
Alimony* 

Hay  be  decreed  in  separate  suit  for,  independent  of  divorce. 
Earlev.  Earle 283 

Amendment.    See  Statutes. 

Will  be  allowed  of  a  petition  which,  in  describing  land, 
changee  the  word    *'and"  to  "of,"  making  the  whole 
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amonnt  bat  Art  acres  instead  of  two  hnndrod  and  forty; 
there  having  been  no  stipnlation  to  rely  on  sncb  de- 
seription  or  to  waive  equitable  defenses  thereto.  /Vey  v. 
Owens^ 872,  873. 

Amercement.    See  Shkbiff. 

Answer. 

When  failing  to  state  a  material  fact  (one  necessary  to  show 
that  defendant  is  entitled  to  make  a  certain  defense)  pre- 
snmplion  is  that  such  fact  does  not  exist.  Cheney  o.  Duf^ 
lap. 404 

Appeal.    See    Coubt—Coukty,  2.    Eminent    Domain,   2. 
Pbactics,  1.    Rkvibw. 

1.  The  fact  that  a  transcript  from  the  justice's  court  is  mis- 
laid by  one  in  charge  of  the  office  of  attorney  for  appellant, 
and  who  was  unacquainted  with  its  character,  is  not  a  suf- 
ficient excuse  for  failing  to  file  the  same  within  the  thirty 
days  after  judgment  required  by  sec  1011  of  the  Code. 
XtncolJi  BHck  A  Tile  Works  v.  HaU 877 

2.  From  judgment  of  justice  of  peace,  to  district  court  in  ac- 
tion in  repIeTln,  not  properly  dismissed  on  ground  of  de- 
fault of  plaintiff  and  failure  to  file  petition  in  justice's 
court,  the  record  not  showing  an  order  of  court  requiring 
such  petition  to  be  filed  by  plaintifl^,  though  latter  made 
no  appearance  at  the  trial  below,  after  the  overruling  of  a 
motion  for  continuance.     Samborger  v.  Huffman, 493 

Appearance. 

1.  When  a  defendant  appears  specially  to  challenge  the 
court's  jurisdiction  over  him,  on  ground  of  defect  in 
service  of  sommoos,  if  objection  is  overruled,  an  answer 
to  merits  of  case,  without  farther  objections  to  jurisdic- 
tion, followed  by  trial  thereon,  will  be  deemed  a  general 
appearance  and  a  waiver  of  the  olj^ction.  Walker  v. 
Twmer 106 

2.  Where  an  action  was  originally  institnted  without  the  con- 
sent or  knowledge  of  a  portion  of  those  named  as  plaint* 
ifis,  of  which  fact  they  made  statements  in  writing,  and 
such  statements  are  the  last  expression  of  the  parties  on 
the  subject,  a  decree  of  the  district  court  in  the  case  will 

be  set  aside  as  to  such  parties.     LitUe  v.  Oiles 181,  198 

3^  But  where  some  of  such  plaintiffs  subsequently  ratified, 
either  by  word  or  conduct,  the  action  of  an  attorney,  who 
commenced  the  suit,  a  decree  as  to  them  is  valid.    Id 181 

Arrest.    See  Constablbs.    Occupation  Tax. 
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ABseBBment.    See  Taxes. 

Assignment  for  Creditors.    See  Pbbfebbnces. 

Preference  of  a  bona  fide  creditor  to  the  exclnsion  of  othen 
not  Deoessarily  fraada lent.    Britionv.  Bojfer 626 

Assumpsit.    See  Pleading,  4. 

1.  Instractions  in  action  for  money  had  and  received,  di»- 
cnssed.     Amo$v,  Townsend, 823,  824 

2.  Evidence  examined,  and  found  to  be  of  each  a  nature, 
without  reference  to  its  preponderance  or  weight,  as  to 
warrant  the  verdict.     Id 825 

Attachment.    See  Chattel  Mobtgagbs.    Exemption. 

1.  Evidence  examined  and  held  to  sustain  verdict  of  jury 
that  levy  was  wrongful.     Bierbawer  v.  Singer 414 

2.  Will  be  dissolved  where  grounds  of,  are  a  debt  frandn- 
lently  contracted  and  one  not  so  incurred,  though  amonut 

of  latter  is  bat  $8.50.     Meyer  v.  Evans :f71,  372 

8.  Undertaking  in,  under  sec  926  of  the  Civil  Code,  not  void 
when  signed  by  sureties  alone  and  not  by  the  plain tiffl 
Eckman  v,  Hammond • 614 

4.  Where  attachment  is  wrongfully  issued,  a  suit  may  be 
maintained  on  such  undertaking  without  making  the  at- 
tachment plaintiff  a  party.     Id 611 

6.  Where  service  is  had  upon  an  attachment  defendant,  and 
he  appears,  he  cannot  maintain  a  suit  on  the  undertaking 
on  the  ground  that  the  attachment  was  wrongfully  issued, 
unless  he  have  obtained  a  judgment  of  the  court  in  which 
the  proceeding  was  pending,  discharging  the  attachment. 
Id 614 

Attempts. 

1.  Law  applicable  to,  discussed.     Johnson  v.  State 689-692 

2.  Evidence  held  insufficient  to  establish  attempt  at  rape. 

Id 689 

3.  As  distinguished  from  intention.    Id, 692 

Attorney.  See  Ebror,  3.    Forcible  Entry  a  kd  Deta  ineb. 

1.  Ratification  of  acts  of,  in  commencing  suit  without  au- 
thority.    Liille  V.  Giles 181,  190 

2.  Performance  of  services  by,  is  a  sufficient  acceptance  of 
offer  of  compensation  therefor,  where  there  is  notice  of 
such  performance  and  no  objection  is  made.  Emery  v. 
Cobhey 627 

5.  Liable  for  value  of  a  decedent's  personalty,  appropriated 
while  knowing  that  his  client  is  without  authority  in  the 
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matter,  whether  he  aoooants  to  snch  client  or  not.    Stev- 
eii9onv,  VafeiUine 344 

4.  When  employed  hy  county  board  for  one  year  at  $400,  and 
retained  for  following  year  witfaont  agreement  as  to  salary, 
can  reooTer  only  $400,  thongh  he  has  stated  after  begin- 
ning of  second  year,  in  presence  of  members  of  board, 
that  he  wonld  not  perform  the  serTioe  for  that  sam.  Cappa 

V.  Adams  CautUy^ 366 

5.  Where  a  client  recovers  a  judgment  under  an  agreement 
with  his  attorneys  that  they  are  to  have  one-half,  for 
which  amount  they  have  filed  a  lien;  and  afterwards  the 
defendant  in  the  action  recovers  a  judgment  against  such 
client  and  seeks  to  set  off  one  judgment  against  the  other, 
and,  without  making  an  issue  in  the  pleadings,  to  reduce 
the  amount  of  the  claim  of  the  attorneys,  latter  neverthe* 
less  have  a  lien  for  the  fUll  amount  agreed  on.  ]Vard  v, 
Waison^ 770 

A.ward.    See  Mandamus. 

Bailment. 

A  hotel  clerk  who  receipts  for  a  Taluable  registered  letter, 
directed  to  a  guest  at  the  hotel,  but  which  is  lost  before 
reaching  him,  is  liable  to  the  carrier  who  is  required  by 
the  P.  O.  department  to  bear  the  loss.     Joslyn  v.  King ^40,    41 

Banks.    See  Pabtiids,  2,  3.    Principal  and  Aobnt,  1-3. 
Bills  and  Notes.    See  Nbqotiable  Instruments. 
Bills  of  Exceptions.    See  Transcript. 

1.  Plats  introduced  in  oTidence  should  be  attached  to.    B, 

V,  B.  Co,  V.  Fink^ 662 

2.  If  not  allowed  or  certified  to  by  trial  judge,  nor  by  clerk 
of  district  court,  as  proTided  by  statute,  may,  on  motion, 
be  stricken  from  the  files  in  the  supreme  court.  Hoflo* 
way  V.  Schootey ...556,  557 

3.  Time  for  prepnring,  under  sec.  311  of  Code,  not  extended 
by  delay  of  judge  in  ruling  on  motion  for  new  trial.    CHfy 

of  Seward  V,  Klenk 616 

4.  Where  served  after  time,  right  of  objection  thereto  not 
waived  by  retaining  the  bill  more  than  the  ten  days.  Id^  621 

5.  Supreme  court,  in  exercise  of  its  appellate  jurisdiction, 
cannot  correct.     HongJandv.  Van  Etlen 706 

6.  When  it  is  shown  that  there  are  errors  in;  that  important 
evidence  has  been  omitted  and  other  evidence  inserted; 
supremo  court  will  remand  the  bill  to  the  trial  judge 
for  correction.    Id, 
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7.  Id  aettling,  pMties  should  oomply  sfcrietl  j  with  the  stfttute^ 
Greenwood  v.Oraig ••.. 678 

8.  When  not  eenred  within  the  fifteen  dejs  allowed  bj  aea 
311  of  the  Code,  imd  the  raoord  foile  to  show  an  extension 
of  time,  and  the  trial  Jndge  revises  to  coraecst  the  record, 
latter  has  no  antberity  to  sign  the  bill  on  the  gronnd  that 
an  attorney  in  the  case  is  under  a  wrong  impression  as  to 
his  rights,  and  such  bill  will  be  quashed  on  motion.    Id, 

Bonds.    See  County  Bonds.    Statutes,  1-5.     Wobds  and 
Phbases,  1. 

1.  Where,  in  an  action  in  repleyin,  there  is  a  failure  to  give 
a  repicTin  undertaking  and  the  action  proceeds  under  sec 
103  of  the  Oode,  it  becomes  in  substance  an  action  in  frooer 
and  judgment,  when  in  plaintiff's  favor,  should  be  for 
damages  due  him,  not  for  return  of  property.  Philleo  v. 
McDonald 146 

2,  In  an  action  upon  a  bond  guaranteeing  the  payment  of 
certain  notes  to  be  sold  to  the  obligee,  an  instruction 
which  fails  to  mention  the  element  of  sale  is  prejudicial, 
as  it  states  the  right  to  recover  more  broadly  than  the 
bond.     KloOerman  v.  (Hcoti 686 

Bondsmen. 

Of  one  licensed  to  sell  intoxicating  liquors;  liability  for  loss 

of  means  of  support.     Sellan  v,  Foster. 118 

Poffenbarger  V,  J^mith 793 

Bonus.    See  Usury,  1. 

Burden  of  Proof.    See  Onus  Pbobandi. 

Burglary. 

Sentence  for,  of  ten  years,  reduced,  as  being  too  severe  for  a 
youth  of  previous  good  character  who  had  been  led  into 
the  crime  by  evil  associates.     Charles  v.  State... 884 

Cancellation. 

Payment  of  a  judgment  by  one  of  several  joint  defendants 
is.     Potvin  V,  Meyers... 756,  757 

Challenge.    See  Jubobs,  3. 

Chattel  Mortgages.    See  Insubance,  2. 

Bona  fide  mortgagee  has  a  lien  prior  to  that  of  attaching 
creditors,  and  may  replevy  the  property  after  it  has  been 
attached  by  them,  and  retain  it  at  least  until  his  claim  is 
satisfied.     Davis  v.  Scoii 643 

Cities.    See  Municipal  Cobpobations.    Taxes,  34. 
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OommisBion. 

Keal  estate  agent  entitled  to,  if,  being  employed  to  dispose 
of  certain  land,  be  effects  a  contract  therefor  between  par- 
ties, tbongb  one  of  tbem  afterwards  refuses  to  comply 
with  its  terms.     Greenwood  v.  Burton. 813 

Compilation. 

Omissionof  editor  of  General  Statates  to  insert  an  act  in, 
does  not  inTalidste  snch  act    Fenton  v.  YuU. 75S,  764 

Conditions.    See  Insurance,  1,  2. 

Confession  and  Avoidance. 

An  answer  in  an  action  on  acooant  stated  amounts  to, 
where  defendant  sets  Dp  for  a  connter-claim  that  the 
amonnt  asked  was  for  intoxicating  liqnors  sold  by  plaint- 
iff, who  were  wholesale  dealers,  without  license.  Such 
answer  renders  proof  by  plaintiffli  of  their  account  or 
statement  unnecessary,  and,  upon  proof  by  defendants  of 
matter  pleaded  in  avoidance,  would  amonnt  to  a  full  de- 
fense.    QiUenv,  Riley 163 

Consideration.  See  Frauoulknt  Conveyances,  2,3.  Sure- 
tyship . 
Delivery  of  property  upon  the  faith  of  a  promise  made  prior 
thereto  is  a  sufficient     Lindsey  v,  Beaton 668 

Conspiracy. 

1.  A  petition  which  alleges  that  defendants,  B.,  plaintiff's 
partner,  A.,  creditor  of  the  firm,  and  H.,  entered  into  a 
conspiracy  by  which  plaintiff  was  induced  to  sign  a  bill 
of  sale  of  his  interest  in  the  firm's  stock  of  goods;  A.  rep- 
resenting that  when  he  had  satisfied  his  claim  he  would 
return  balance  of  plaintiff's  interest,  bat  instead  tamed 
it  over  to  B.  &  H.;  states  a  cause  of  action  against  all  de- 
fendants.    Booker  V.  Puyear 368 

2.  In  such  case  verdict  may  be  returned  for  amount  of  dam- 
ages sustained  by  plaintiff,  though  there  has  been  no  proof 
that  any  two  of  defendants  actually  conspired  to  cause 
the  same.     Id 360 

Constables. 

Cannot  demand  in  advance  as  a  condition  precedent  to  per- 
formance of  dnty,  snch  as  summoning  a  jury.  Beach  v, 
8tai€y  exrel.  EmmonB 400 

Constitutional  Law.    See  Statutes,  2,  4, 7. 

Under  sec.  5,  art  9,  Oonst.,  county  bonds  issued  prior  to  No* 
vember  1,  1875,  are  excepted  from  the  provisions  as  to  the 
limits  of  tax  levy.     Baird  v,  Todd 786 
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Ck>n8truotion. 

Of  ambiguoas  terms  of  written  contract,  by  parties  to  same, 
as  evidenced  by  their  acts,  entitled  to  great  if  not  control- 
ling weight.     Sathbun  v.  McConnell 244 

Continuance. 

1.  Facts  state  I  in  affidavit  in  snpport  of  a  motion  for,  will, 
for  purposes  of  motion,  be  taken  as  trne,  and  latter  should 
be  sustained  where  facts  are  sufficient.     Qandy  v.  State.,,,  719 

3.  (Counter  affidavits  in  resistance  to  such  motion  should 
not  be  received.     Id 719,  720 

3.  Affidavit  for,  on  account  of  absent  witnesses,  iusnfficient, 
which  fails  to  show  probability  of  obtaining  either  their 
attendance  or  testimony,  if  time  be  granted,  or  that  the 
same  facts  cannot  be  proven  by  other  witnesses.     Rowland 

V,  Shephard 499 

4.  Where  the  record  shows  no  evidence  offered  except  the 
affidavit  for  continuance,  and  the  county  judge's  docket 
contains  a  recital  that  the  motion  was  overruled  **as  not 
appearing  sufficient  to  the  court,"  etc,  not  error  for  the 
district  court  to  refuse  to  reverse  the  holding  of  the  county 
Judge,  on  the  ground  that  other  evidence  was  heard  con- 
tradicting the  affidavit.     Id. 

Contract.    See  Aoobptance.  Considbbation.  Entire  Con- 

TBACT.      InSUBANCB.      MkBTING  OF  MiNDS.      REFOB- 

MATioN.    Sale.    Statute  of  Fhauds.    Townships, 
1,  2.     Wagering  Contract. 

1.  Where  terms  are  ambiguous,  practical  construction  of 
them  by  the  parties  is  entitled  to  great  if  not  controlling 
influence.     Baihbun  v.  McConnell, 244 

2.  Privity  of,  not  necessary  to  enable  a  mortgagee  to  recover 
directly  from  a  purchaser  of  the  premises,  who  has  as- 
sumed the  mortgage  debt    Keedle  v.  Flacks 840 

3.  Where  a  contract  for  the  sale  of  a  threshing  machine  pro- 
vides that  delivery  of  the  same  by  plaintiff  before  settle- 
ment shall  be  a  waiver  of  the  terms  of  a  warranty 
contained  therein  and  plaintiff's  agent  allows  the  machine 
to  be  taken  on  trial,  without  performance  of  any  conditions 
on  defendant's  part,  there  is  no  sale  under  the  terms. 
AttUman  v.  TrotU 208 

4.  Where  such  contract  requires  written  notice  of  failnre  of 
warranty,  to  the  company  manufacturing  the  machine,  as 
well  as  to  the  local  agent,  but  the  company's  address  is 
not  given,  and  the  defendant's  understanding  of  English 
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is  limited,  while  the  agent  with  whom  he  deals  has  su- 
perior intelligence  and  business  oapacity,  the  former  will 
not  be  held  to  the  strict  letter  of  the  contract.  Id, 
S.  In  such  case,  where  verbal  notice  is  given  the  local  agent, 
who  notifies  the  general  agent,  and  an  expert  is  sent  who 
attempts  to  adjost  the  machine  and  fails,  snch  facts  con- 
stitute a  waiver  of  the  written  notice  required.     Id..,210,  211 

Contributory  Negligence. 

Evidence  examined  and  foand  not  to  establish.  City  of 
Wahoo  r.  Reeder 775 

Conversion.    See  Administration  of  Estatbs. 

Where  goods  are  wrongfnlly  taken,  even  by  a  sheriff,  and 
in  good  faith  and  sold  under  an  execution,  measure  of 
damages  due  owner  is  market  value  of  goods  at  time  and 
place  of  taking.     Barlam  v.  Braa»h 220 

Conveyances.    See  Dbkd.    Fbaudulbnt  Conveyances. 

Corporations.  See  Evidence,  11, 12.    Pabtibs,  2,  a    Rail- 
BOADs.    Tbads  Names.    Yicb-Pbincipals. 

Costs. 

In  supreme  court,  in  case  stated,  ordered  to  be  divided 
equally  between  the  parties  on  filing  of  remittitur.  Car- 
ter V.  Mun&m 179 

Counter-claim.    See  Set-off. 

Counties.    See  Summons.    Wobos  and  Phbasbs,  1. 

1.  Where  a  county  is  formed  by  dividing  one  already  organ- 
ized, jurisdiction  of  county  treasurer  of  old  county  over 
new  ceases,  and  it  is  not  his  duty  to  collect  from  latter 
unpaid  taxes  levied  prior  to  division.  State,  ex  ret.  Mai- 
loyt  V.  Clevenger 424 

2.  In  such  case,  where  one  of  the  counties  is  not  before  the 
court,  the  question  as  to  who  is  entitled  to  such  taxes  can- 
not be  decided.     Id 423 

County  Attorney.    See  Attobney,  4. 

1.  In  criminal  prosecutions  may  be  assisted  by  counsel  em- 
ployed on  privatAooount.     Oandyv,  State 721,  723 

22.  Of  county  to  which  and  not  from  which  change  of  venue 
is  made,  should  prosecute  in  criminal  cases.     Id, 725,  726 

3.  Where  county  attorney  of  county  to  which  such  change  of 
venue  is  effected  is  under  disability  of  having  appeared  as 
counsel  for  the  accused  in  the  case,  court  should  appoint 
one  to  act  in  his  stead.    Id 726 
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Coonty  Board.    See  Attoenby,  4.    Statuteb,  1-6. 

County  Bonds.    See  Statuties,  1^. 

When  inaed  prior  to  NoTember  1,  1875,  are  not  to  be  ooo- 
eidered  iu  determining  whether  or  not  a  proposed  levy  ex- 
ceeds the  limit  fixed  by  sec.  5,  art  0,  Const.;  since  the 
exception  there  made  includes  sach  bonds.  Baird  v. 
Todd 786 

Coupons.    See  Intsrest. 

Court — Conntj.    See  Summons,  2. 

1.  Bm  not  Jnrisdiefcion,  but  district  oonrt  has,  to  set  adds 
deed  obtained  by  firandnlent  representationa.    Barker  v. 

Barker 137 

3.  Appeals  from,  are,  under  sees.  42,  43,  ch.  20,  Comp.  Stats., 
taken  in  time  when  the  bond  is  filed  twenty-eeven  days 
after  an  adverse  judgment,  and  the  trauvcript  filed  with 
the  clerk  of  the  district  court  within  ten  days  thereafter. 
Davie  V.  Davt$ 861,  863 

Court—District.    See  Fat^r  Kepbesentations,  2. 

Court— Justice's.    See  Appeal,  2.    Justice  op  Pbagb. 

Court—Supreme.  See  Bills  op  Exceptions,  2,  5,  6,  7. 
LiQUOBS,  3.  Mandamus,  2.  Pbacticb,  4,  6.  Re- 
view. 

1.  Costs  in,  in  case  stated,  ordered  to  be  divided  equally  be- 
tween parties  on  filing  of  remittitur.  Carter  v.  Muneon 179 

2.  Ciinnot  reinstate  a  cause  in  the  district  court  which  has 

be  m  voluntarily  dismissed  there.     Grimes  v.  Chamberlain  610 

3.  Decree  of,  will  not  be  modified  so  as  to  grant  relief  not 
sought  in  the  original  action,  and  which  requires  a  recon- 
struction of  the  pleadings.     Wilhelmson  v.  B€nlle3f^,.,6o9,  660 

Court  House. 

Designation  of  ground  in  proposition  for  erection  of,  mere 
surplusage,  unless  it  appear  plainly  that  voters  were  mis- 
led thereby.     Fenton  v.  YtOe 768 

Creditor's  Bill.    See  Fbaudulbnt  Conveyances,  5-7. 

Is  the  proper  remedy  for  parties  who  have  purchased  the  in- 
terest of  one  of  two  members  of  a  firm,  knowing  that  the 
remaining  partner  was  indebted  to  such  firm,  where  such 
partner  has  mortgaged  or  transferred  his  property;  and 
snch  mortgage  or  transfer  will  not  be  annulled  at  the  snit 
of  the  purchasing  paKies.     Warren  v.  Peabodsf 234 
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Criminal  Law.  S«e  specific  crimes.  Attempts.  Coksta- 
BLE8.  Continuance.  County  Attorney.  Evi- 
dence, 3,  14.    Information.    Yabiance.    Venue. 

CrosB-Examination.    See  Evidence,  3.    Trial,  1. 

Damages.  See  Eminent  Domain,  2.  Evidence,  4.  Fences, 
2.    Mandamus,  3, 4.    Rbvibw,  4.    Replevin,  5,  6, 7. 

1.  Found  not  exceesive  under  the  evidence,  in  an  action  for 
indecent  aseaolt.     Atkins  v.  Otadtoiah 852 

2.  Basis  of  assessment  in  action  for  loss  of  support  caused  bj 
intoxicating  liquors,  discussed.    Sdlan  v.  Fotter 128, 129 

3.  Mea<iure  of,  where  goods  are  wrongfully  taken  even  bj  a 
sheriff,  in  good  faith,  and  sold  under  execution,  is  mar- 
ket value  of  goods  at  time  and  place  of  taking.  Barlaw  v. 
Braaah 220 

4.  Where  a  sheriff  levied  upon  goods  in  a  store,  which  were 
afteerwards  shown  to  be  the  property  of  a  stranger  to  the 
execution,  the  jury,  in  estimating  damages  due  latter,  for 
illegal  detention  of  property,  will  not  be  confined  to  net 
income  of  store  at  time  of  levy,  but  may  consider  all  other 
elements  of  damage  shown  upon  the  trial.  Scharn  v.  Bamd.    96 

5.  In  such  case,  where  about  a  week  intervened  between  the 
levy  and  the  restoration  of  the  goods  to  the  plaintiff,  un- 
der the  proceeding  in  replevin,  a  verdict  of  $1A0  damages 
was  not  excessive.    Id. 

Dama.    See  Mill  Dams. 
Decree.    See  Court— Supreme,  3. 
Deed.    See  Fraudulent  Conveyances,  1. 

1.  Where  original,  does  not  belong  to  defendant  in  ejectment, 
who  seeks  to  prove  title  in  a  stranger  as  a  defense,  copy 
of  record  is,  under  sec.  13,  ch.  72,  Comp.  Stats.,  compe- 
tent in  first  instance  without  proving  Ions  of  original  or 
that  it  is  not  under  control  of  party  seeking  to  use  it. 
BMck  V.Gage 310 

2.  Such  iecord  is  admissible  though  there  be  a  discrepancy 
between  dates  of  deed  and  acknowledgment.     Id 311 

Default. 

Failure  to  enter,  against  a  defendant  who  has  been  duly  served 
with  process,  and  failed  to  answer,  not  error.  Likes  v. 
WUdM^ 153 

Definitions.    See  Words  and  Phrases. 
Demurrer. 

1.  Objections  to  overruling  of,  waived  if  defendant  answers 
over  and  goes  to  trial  upon  the  merits.  .  Buck  v.  Reed 70 
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2.  Jadgiment  on,  under  Oode  as  at  oommon  law,  should  be 
against  party  whose  pleading  was  first  defective  in  sab- 
stance.     Hotoerv.  AuHman 255 

3.  Where  a  petition  showed  npon  its  face  that  the  canse  of 
action  was  barred  by  the  statute  of  limitations,  and  an  an- 
swer was  filed  pleading  the  statute  of  another  state, 
in  which  defendant  resided  at  time  of  service  npon  him, 
to  which  plaintiff  filed  a  general  demnrrer,  held,  that  the 
allegations  of  the  answer  oonstitnted  a  defense,  and  that 
the  demurrer  should  have  been  overruled.    I(L :>ol 

Bisolaimer. 

1.  When  made  by  a  portion  of  those  named  as  plaintiffs,  as 
to  the  authority  to  act,  of  attorneys  who  commenced  suit 
in  their  behalf,  will,  if  final,  be  sufficient  ground  for  set- 
ting aside  a  decree  in  the  case  as  to  such  parties.     LiUte 

V.  Qilea 181,  19S 

2.  But  if  some  of  those  who  disclaimed  subsequently  ratify, 
by  word  or  conduct  the  acts  of  such  attorneys,  a  decree  as 

to  them  is  valid.     Id I6l 

DismiBsaL 

1.  Entry  of,  terminates  oourt^s  jurisdiction  over  cause,  ex- 
cept for  purpose  of  rendering  judgment  for  costs.    Gritneg 

V.  Chamberlain 610 

2.  Reinstatement  must  be  by  court  in  which  canse  was  pend- 
ing at  time  of.     Jd. 

3.  Order  of  district  court  refusing,  is  not  a  final  order,     /d...  611 
Dissolution.    See  Attachment,  2,  5.    Pabtkebship,  3. 
Dower.    See  HoMEStEAD,  1. 

Drunkencess.    See  Evidence,  23,  24.    Liquobs,  1. 
lyeotment.    See  Evidence,  9-11. 

1.  May  be  maintained  by  administrator.     Dundas  v.  Oar9on^  641 

2.  Plaintiff  in,  must  recover,  if  at  all,  npon  strength  of  his 
own  title,  not  npon  weakness  of  that  of  his  adversary. 
Buck  V,  Qage 310 

3.  In  action  of,  where  title  in  a  stranger  is  set  np  by  defend- 
ant, and  it  sufficiently  appears  that  original  deed  does  not 
belong  to  him,  copy  of  record  will,  nnder  sec  13,  ch.  73, 
Oomp.  Stats.,  be  competent  evidence  in  first  instance,  with- 
out proving  loss  of  original,  or  that  it  is  not  under  con- 
trol of  party  seeking  to  nse  it    Id. 

4.  All  occupants  must  be  joined  in,  that  the  judgment  may 
be  conclusive  upon  them,  unless  some  of  them  are  so  in 
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privitj  with  a  co-defendant  as  to  be  oondnded  by  a  Jndg- 

ment  ogai  nst  latter.     Tarkington  v.  Link 828,  829 

5.  Hence,  one  who  has  not  been  made  a  party  bat  is  in  pos- 
session adverse  to  plaintiff  in  ejectment,  may  enjoin  latter 
from  ousting  him;  bat  sach  injanction  will  not  prevent 
plaintiff  from  bringing  suit  to  eject  such  occupant  and 
submitting  the  facts  as  to  possession  to  a  jury.     Id 829 

Electric  Light  Wires. 

1.  In  an  action  by  a  telephone  company,  to  enjoin  an  electric 
light  company  from  erecting  its  poles  and  wires  on  the 
same  street  with  the  telephone  wires;  where  it  is  shown 
that,  before  construction  of  latter,  defendant,  ander  an 
ordinance  duly  passed,  had  constructed  its  plant  and  a 
part  of  its  line  npon  said  street;  had  decided  apon  public 
grounds  which  it  would  occupy,  given  notice  of  the  fact 
to  plaintiff  (whose  officers  expressed  their  approval),  com- 
menced the  erection  of  its  line  on  the  designated  route, 
when  plaintiff  erected  its  poles  and  wires  thereon  and 
completed  said  line  immediately  thereafter;  the  tinding 
of  the  district  court,  that  defendant  first  occupied  the 
street,  is  sustained  hy  the  evidence,  and  the  injunction 
properly  refosed.  Neb.  Telephone  Co.  v.  York  Oas,  etc.,  €b...304-6 

2.  In  such  case,  where  it  is  shown  on  the  trial,  and  practically 
admitted  by  defendant's  attorneys  and  witnesses,  that 
nearness  of  telephone  wire  would  not  impair  usefulness  of 
electric  light  wire,  and  no  affirmative  relief  is  sought, 
either  by  answer  or  at  trial,  decree  restraining  plaintiff 
from  placing  its  wires  near  those  of  defendant,  to  that 
extent  vacated.     Id 300 

Embezzlement.     See    Principal    and.  Aobnt,  1.     Kyi- 
den  cb,  24. 

Eminent  Domain.    See  Review,  4. 

1.  Foreign  railroad  corporations  cannot,  under  sec.  8,  art.  11, 
Const.,  exercise  right  of,  or  acquire  right  of  way;  nor  can 
they  do  so  indirectly  through  domestic  corporations. 
Koenigv.  C,  B.  <St  Q.  B,  Co 704 

2.  When  a  railway  company,  which  has  appealed  from  an 
award  of  damages  for  right  of  way,  decides  not  to  prose- 
cute the  appeal,  the  proper  motion  is  to  affirm  the  award; 
as  such  motion,  if  sustained,  will  carry  interest  and  costs. 
Bobbins  V.  0.  <&N.P.B.  Co 76 

Entire  Contract. 

An  insurance  policy  covering  and  separately  describing  realty 
57 
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and  Tarioiu  daeses  of  peraoDalty,  the  latter  not  being  spe- 
cifically named,  is  not.     State  IfU.  Co,  ».  Sehreck 633, 634 

Error.    See  Review. 

1.  Most  affirmatively  appear.    Bair  v.  People's  Bank 677 

2.  In  not  directing  a  verdict  for  the  plaintiff.  SeiherUng  «. 
Demaree,. ®^ 

3.  Improper  remarks  of  counsel  do  not  constitute  reversible, 
where  court  reprimands  counsel  therefor  and  tells  the 
jnry  to  disregard  the  remarks.    Atkine  v.  Gladwish 861, 862 

Estoppel.  See  Evidence,  11.  Fbaudulent  Kepkesenta- 
TioNS,  1.  Parties,  2. 
A  husband  is  not  estopped  to  claim  as  exempt  certain  prop- 
erty which  he  has  transferred  to  his  wife,  even  though  he 
testifies  in  a  replevin  suit  by  the  wife  against  the  sheriff 
who  hsd  levied  an  attachment  on  the  property  (in  which 
suit  the  latter  was  held  to  be  the  husband's)  that  the  same 
was  his  wife's,  and  he  had  no  interest  therein.  State,  ex 
reL  SteventyV,  Carson 506 

Evidence.    See  Assumpsit,  2.   Attempts,  2.    Conspiracy,  2. 
Insurance,  3,  4, 7.    Onus  Probandi.    Perjury,  1, 
2.    Pleadino,  2,4.    Kapb,  1,2.    TeiaLiI.    U8UBY,4. 
Wagerino  Contract.    Witnesses.  • 
1.  In  case  stated,  not  error  to  admit  replevin  bond  in  an- 
other action.     Barlassv,  Braash 222 

2l  Nor  to  exclude  appraisal  of  goods  replevied.     Id 223 

3.  In  a  prosecution  for  rape,  error  cannot  be  predicated  by 
the  accused  on  testimony  first  drawn  out  on  cross-exam- 
ination by  his  attorneys.    Beynolde  V.  State 93 

4.  In  an  action  for  damages  for  an  indecent  assault,  evidence 
as  to  a  school  district  feud  in  which  defendant  was  in- 
volved, properly  excluded.     Atkins  v.  Gladwish 851 

6.  Where  principal  witness  was  a  woman  of  questionable 
character,  but  her  testimony  was  corroborated  by  circum- 
stances and  by  other  witnesses,  held^  that  the  findings  be- 
low would  not  be  set  aside  for  insufficient  evidence. 
Stevenson  v.  Valentine 343 

6.  Tables  showing  the  expectancy  of  life  printed  in  a  law 
book  of  general  acceptance  in  the  courts  of  this  state,  as 
the  Carlisle  tables  of  expectancy,  admissible  in  evidence 
without  flirther  authentication.     Sellarsv.  Foster 123 

7.  Though  error  to  admit  an  excerpt  in  the  form  of  a  table 
of  expectancy,  containing  no  extrinsic  evidence  of  au- 
thenticity,  it    is  error  without   prejudice,  where   such 
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excerpt  is  more  fayomble  to  party  excepting  than  the  Gar- 
lisle  tables  as  contained  in  a  book  properly  admitted.    Id. 

8.  Party  complaining  of  rejection  of  testimony,  must  hara 
offered  the  same,  clearly  indicating  what  he  expected  to 
prove,  in  order  to  be  entitled  to  a  review  of  the  mling  of 
the  court  below.    Id ^...124,  128 

9.  In  ejectment,  where  title  in  a  stranger  is  set  up  by  de- 
fendant, and  it  sofficiently  appears  that  original  deed  does 
not  belong  to  him,  copy  of  record  is,  nnder  sec  13,  ch.  73, 
Ck>mp.  Stats.,  competent  in  first  instance  withont  proving 
loss  of  original,  or  that  it  is  not  under  control  of  party 
seeking  to  use  it     Buck  v.  Gage.. 310 

10.  Such  record  is  admissible  even  where  there  is  a  discrep- 
ancy between  date  of  deed  and  that  of  acknowledgment. 

Id 311 

11.  In  such  case,  where  plaintiff  has  been  member  and  agent 
of  a  company,  he  cannot  afterwards  question  its  capao- 
ity  as  a  grantee,  and  strict  proof  of  its  incorporation  will 
not  be  required.     Buck  v,  Qage 311,  313 

12.  In  such  case,  not  necessary  to  prove  continuing  title  in 
company,  where  there  was  no  defeasance  in  its  title  deeds 
and  no  proof  of  conveyance  to  another.    Id 319 

13.  If  conflicting,  but  taken  before  a  referee,  will  be  examined 
in  detail  by  supreme  court,  when,  if  witnesses  had  been 
before  the  district  court,  its  judgment  would  have  been 
affirmed  without  further  inquiry.     Carter  v.  Mun9on 177 

14.  On  voir  dire  examination  in  criminal  prosecution  not  error 
to  refuse  to  allow  counsel  to  inquire  as  to  what  certain 
remarks  of  a  juror  concerning  accused  tended  to  show,  or 
whether  such  juror  would  give  equal  credit  to  the  testi- 
mony of  all  witnesses.     Oandy  V,  StaU ., .708,  727,  739 

16.  In  an  action  of  replevin  for  possession  of  personalty  al- 
leged to  have  been  exchanged  for  a  farm  in  another  state, 
which  defendant  but  not  plaintiff  had  seen,  as  the  former 
knew,  propeV  for  plaintiff  to  testify  that  defendant  repre- 
sented the  property  as  worth  $3,000,  knowing  that  it  was 
i^ot  worth  over  half  that  sum;  also  that  plaintiff  relied 
upon  the  statements  and  made  the  transaction  for  that 
reason.    Oresaler  v.  Bees 618 

16.  Kot  proper  for  plaintiff  to  testify  that  he  had  been  en- 
gaged in  the  real  estate  business  in  Iowa  and  Nebraska, 
and  knew  the  character  and  value  of  property  there,  it 
being  conceded  that  he  knew  nothing  of  the  farm  in  ques- 
tion, or  of  real  estate  values  in  its  immediate  neighbor- 
hood.   Id, 618,  619 
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17.  In  an  action  on  an  aooonnt  stated,  defen^Uint  aet  np  for  a 
counter-claim  that  the  amount  claimed  was  for  intox- 
icating liquors  sold  by  plaintiffs,  who  were  wholesale  deal- 
era,  without  license,  ffeld.  That  such  answer  amounted 
to  a  plea  of  confession  and  avoidance  and  rendered  proof 
of  their  account  by  plaintiff  unnecessary,  and  upon  proof 
by  defendants  of  matter  pleaded  in  avoidance,  would 
amount  to  a  full  defense.     OiUen  v.  Biley 163 

18.  In  such  case,  it  was  incumbent  on  defendants  to  prove,  at 
least  prima  fade^  that  plaintifis  sold  the  liquor  sued  for, 
without  license.    Id 1G& 

19.  In  an  action  for  false  imprisonment  against  three  defend- 
ants, one  of  whom  had  procured  the  issuance  by  one  of 
the  others,  a  justice  of  the  peace,  of  a  warrant,  by  virtue 
of  which  the  remaining  one,  a  constable,  arrested  and 
imprisoned  plaintiff,  the  warrant  and  complaint  upon 
which  it  was  issued  are  admissible  in  evidence.  Forb€9  v. 
Hicka 117 

SO.  In  such  action,  where  a  part  of  the  damages  sustained  by 
plaintiff  consisted  of  the  expenses  of  a  habeas  corpus  pro- 
ceeding in  the  county  court,  by  which  he  was  released  from 
imprisonment,  the  county  court  docket,  containing  the  en- 
tries of  such  proceedings,  is  also  admissible.    Id. 

81.  In  an  action  upon  quantum  meruU  for  compensation  for 
services  performed  at  request  of  defendant,  who  afterwards 
denied  the  employment,  not  error  to  permit  plaintiff  to 
testify  that  defendant  represented  the  services  as  worth, 
and  guaranteed  the  payment  of,  a  certain  sum,  etc. ;  the 
offer  as  to  price  not  having  been  accepted  by  plaintiff. 
Such  evidence  would  not  establish  an  express  contract  as 
to  price.    Walker  v.  Tamer 107 

92.  In  such  case,  when  defendant  alleged  in  his  answer  that 
plaintiff's  services  were  rendered  exclusively  for  the  water 
works  company,  and  that  he  had  been  fully  paid  therefor, 
not  error  to  nject  a  receipt  for  $1,000  offered  in  evidence, 
given  by  plaintiff  to  the  water  works  company,  there  be- 
ing no  proof  that  the  employment  or  payment  by  the 
oompany  was  intended  to  cover  the  whole  time  of  plaint- 
iff and  his  efforts  on  behalf  of  defendant  in  securing  the 
adoption  of  his  pump.     Id 108 

S8.  In  an  action  for  loss  of  means  of  support,  by  the  suicide 
of  the  husband  and  father  of  the  plaintifiOs,  which  was  al- 
leged to  have  been  caused  by  continued  intoxication  from 
liquor  furnished  by  defendants,  where  there  is  proof  tend- 
ing to  show  that  deceased  had  been  under  the  influence  of 
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0och  liqaor  for  a  oonsiderable  time,  bat  that  for  a  few 
days  before  the  snicide  he  was  sober,  and  that  the  deed 
was  deliberate,  physicians  may  testify  in  answer  to  qnes- 
tions  as  to  the  probable  eflfect,  in  caasiog  saicide,  of  the 
continued  nse  of  intoxicating  drinks.      Foffenbarger  v. 

Smith 793 

94.  But  in  snch  case  evidence  is  not  admissible  that  on  the 
day  of  the  saicide  deceased  was  charged  with  embezzle- 
ment.    Id 793,  794 

Exoeptions.    See  Instructions,  1. 

Executors  and  Administrators.    See  Administration  of 

Estates. 
Exemption. 

1.  Debtor  not  deprived  of,  under  sees.  521,  622,  of  the  Code, 
by  a  judgment  and  order  of  sale,  after  attachment  pro- 
ceedings.    Stat€j  ex  rel.  StevenSy  v.  Carson 601,  008 

2.  Nor  is  he  so  deprived  by  the  fact  that  he  has  transferred 
to  his  wife  property  claimed  as  exempt,  and  testified  on 
the  trial  of  an  action  in  replevin  (instituted  by  the  wife 
against  the  sheriff  who  levied  the  attachment,  and  in 
which  the  property  was  held  to  be  the  hasbaod's)  that 
sach  property  was  his  wife\s  and  he  had  no  interest  there- 
in.   Id 601,  606 

Experts.    See  Evidence,  23. 

Extradition. 

Sec.  330,  et  Req.,  Grim  Code,  relative  to  interstate  extradi- 
tion, intends  that  a  charge  must  b«  pending  against  the 
accused  in  the  state  where  the  olTen<)e  is  alleged  to  have 
been  committed,  made  before  the  proper  authority,  and 
in  the  required  form  ;  and  a  complaint  before  a  magistrate 
in  this  state,  which  fails  to  allege  that  a  charge  is  so  pend- 
ing, will  not  confer  jurisdiction  upon  the  magistrate. 
Forbes  r.  Hicks 116 

False  Imprisonment.    See  Evidence,  18,  19.    Extradi- 
tion. 

False  Representations. 

1.  Where  a  wife  consents  to  sign  a  deed,  conveying  the  home- 
stead of  which  she  and  her  husband  are  in  possession, 
only  upon  the  assurances  of  those  employed  by  the  gran- 
tee to  procure  the  deed,  in  effect,  that  she  would  lose  none 
of  her  rights  thereby,  the  grantee  is  bound  by  such  repre- 
sentations and  the  deed  will  be  set  aside.  .  Barker  v. 
Barker 136,  137 
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2l  Iq  Boch  case,  district  court,  not  county  coari,  has  joiis- 
dictioD  to  set  aside  the  deed.     Id. 

Fees.    See  Constablks. 

Fellow-Servants.    See  Vice-Principals. 

Fences. 

1.  Wbere  It  appean  that  city  limits,  with  baildings  thereon, 
extend  along  one  side  of  certain  necessary  side  tracks  of  a 
railway,  the  land  on  the  other  side  not  being  platted,  and 
that  a  cattle  guard  and  fence  would  be  inconvenient  and 
unsafe  for  the  company's  employes,  such  company  is  not 
required  to  fence  its  tracks  at  that  point.     C,  B.  4b  Q.  B. 

Ob.  V.  Hogan 807 

2.  There  can  be  no  recovery  for  stock  killed  by  engines  at 
such  a  place,  when  neither  the  owner  of  the  stock  nor  the 
company  is  guilty  of  negligence.    Id. 

Final  Order. 

1.  RefVisal  of  district  court  to  dismiss  a  cause  is  not.  Grimes 
V.  Chamberlain 611 

3.  Ruling  on  a  motion  to  discharge  an  attachment  is.    Eek- 
i  V.  Hammonds 614 


Forcible  Entry  and  Detainer. 

1.  Where  it  appears  that  an  attorney  is  lawfully  in  possession 
of  certain  premises,  by  virtue  of  an  agreement,  in  pursu- 
ance of  which  he  obtained  recognition  of  a  client's  claim 
to  a  half-interest  in  the  same;  that  he  collected  rents  and 
obtained  a  judgment  of  ouster  against  a  tenant,  who  then 
took  a  lease  from  him;  but  that  the  client  made  a  deed, 
not  introduced  in  evidence,  of  her  interest  in  the  premises; 
there  is  not  sufficient  to  show  that  the  attorney  is  a  tres- 
passer,  and  his  possession  cannot  be  divested  by  force. 
Estahrook  v.  Hateroih 800,  801 

2.  The  (juestion  of  whether  or  not  such  possession  had  law- 
fully terminated,  is  one  for  the  jury,  and  it  is  error  for 
the  court  to  direct  a  verdict  for  defendant    Id 801 

Foreclosure.    Ree  Mobtgages,  2.    Sheriff,  2. 

Foreign  Laws.     See  Extradition.   Limitation  of  Ac- 
tions, 1. 
Forfeiture.    See  Insubangb,  1,  2, 9. 
Forgery.    See  Principal  and  Agent,  2, 3. 

Fraud.    See  Preferences. 

Is  a  question  of  fact  for  the  jury.  Springfield^  etc.,  Ins.  Ob.  «. 
Winn S67 
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Praudulent  Conveyances.    See  Creditor's  Bill. 

1.  A  deed  executed  by  one  free  from  debt,  but  which  is  con- 
cealed and  not  recorded,  will  not  be  upheld  as  against 
those  to  whom  the  grantor  has  subsequently  incurred  ob- 
ligations.    Steele  V.  Coon 597 

2.  A  conveyance  through  another  between  husband  and  wife, 
though  it  will  be  closely  scrutinized,  is  not  necessarily 
fraudulent  as  against  creditors,  and  will  be  upheld  to  the 
extent  of  the  actual  consideration  passing.     Id 598 

3.  Such  consideration  does  not  include  the  value  of  a  home- 
stead conveyed  as  a  part  of  the  transaction,  and  the  re- 
mainder to  Test  in  the  heirs  of  the  holder  of  the  general 
title  thereto  will  not  be  regarded  as  adding  to  such  con- 
sideration.    Id 599,  600 

4*  Under  the  circumstances  of  the  case,  held^  that  the  title 
conveyed  was  subject  to  the  equities  and  liens  of  the  cred- 
itors.   Id, 600 

6.  In  an  action  in  nature  of  creditor's  bill,  to  subject  certain 
property  held  in  name  of  a  wife  to  payment  of  debts  of 
one  who  conveyed  property  to  her  husband,  in  frand  of 
creditors,  the  defense  being  that  the  property  was  the 
wife's  separate  estate,  derived  fh>m  her  parents,  and  there 
being  doubt  and  a  conflict  of  testimony  as  to  such  separate 
estate,  finding  of  trial  court  against  same  will  not  be  set 
aside.     Hartv.Dogge 264 

6.  In  such  case,  where  property  purchased  with  money  held 
in  fraud  of  creditors  advances  in  value  at  a  rate  beyond 
legal  rate  of  interest,  such  creditors,  nevertheless,  in  sub- 
jecting the  property,  will  be  restricted  to  purchase  price 
with  legal  interest    Id. 

7.  In  1883,  a  husband  in  prosperous  circumstances  caused 
certain  real  estate  to  be  conveyed  to  his  wife.  In  1886 
the  wife  sold  the  same,  realizing  a  large  profit.  She  per- 
mitted the  husband  to  apply  the  proceeds  to  the  payment 
of  the  debts  of  a  partnership  of  which  he  was  a  member, 
and  which  soon  afterwards  failed,  when  the  husband  re- 
paid, out  of  partnership  assets,  the  money  received  from 
her.  This  money  the  husband  invested  in  real  estate,  at 
the  wife's  direction,  taking  the  title  in  her  name.  A  large 
sum  of  money  was  borrowed  npon  this  property,  and  a 
house  erected  thereon,  the  whole  amount  expended  being 
equal  to  the  money  borrowed  on  the  property,  plus  that 
formerly  loaned  to  the  husband  by  the  wife.  Held,  That 
an  action  in  the  nature  of  a  creditor's  bill  to  set  aside  the 
wife's  deed  to  the  property,  should  be  dismissed.     Jforse 

».  Bahen 145,  160 
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Frandulent  BepresentatioiiB.    See  Oohspibact.    Falsb 
Rkpbebektatiovs. 

GamiBhment. 

A  ganiishee  who  iMfore  eoswer  has  notice  fhat  the  defendsnt 
in  the  action  had  aangned  the  debt  to  another  before  no- 
tioe  of  garnishment  was  serred,  mnat  state  that  fatt  in 
his  answer  in  order  to  be  protected  from  an  action  bj  the 
assignee  of  the  debt.    Coleman  v.  Scott 82 

Gift.    See  Liqiobs,  2. 

HomesteacL    See  Fbaudulekt  Conyeyakces,  3. 

1.  Is  not  abandoned  by  a  wife,  who,  owing  to  ill  treatment  at 
her  children,  goes  to  another  part  of  the  oonnty  and  re- 
mains,  bat  returns  frequently  to  take  care  of  her  hnsband; 
and  on  latter's  death  she  becomes  vested  with  a  life  estate 

in  the  homestead.    Lamb  v.  Wagon 239 

2.  When  selected  from  husband's  separate  property,  title  for 
life  Tests  at  latter's  death  in  wife,  exempt  from  all  liabil- 
ity against  hnsband  or  wife,  except  valid  liens  against 
hnsband.     Durland  v.  Seiler 37 

3.  Widow's  removal  from  such  premises  does  not  affect  their 
exempt  character.     Id. 

HuBband  and  Wife.    See  Alimony.    Fraudulent  Con- 

YEYANCES,   2-7.     FALSE  REPBESBNTATIONB.      HOME- 
STEAD, 2. 

Impeaohment.    See  Witness,  1. 
Improvements.    See  County  Bonds. 
Increment.    See  Fraudulent  Conveyances,  6. 
Indecent  Assault.    See  Evidence,  4.    Pleadinq,  3. 

Indictment. 

When  made  nndersec.  11,  ch.  50,  Comp.  Stats.,  charging  that 
the  accused  did  **  sell  and  give  away  "  intoxicating  liq- 
uors, does  not  charge  the  offense  of  giving  away  npon  a 
pretext  under  the  provisions  of  the  section;  the  words 
"  give  away ''  are  mere  surplusage,  charging  at  most  only 
a  sale  and  delivery;  and  the  indictment  is  not  had  either 
for  duplicity  or  uncertainty.     State  v.  Ball 604,  005 

Indorsement.    See  Judgment.    Principal  and  Agent,  !• 
.  Pleading,  5. 
Indorsee  for  collection  may  maintain  action  on  promissory 
note  in  his  own  name,  subject  to  all  defenses  of  maker  as 
against  indoraer.     Boberta  v.  Snow 430,  431 
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Information.    See  Variance,  1. 

Names  of  witnesses  in  a  criminal  prosecnfcion  cannot  be 
added  to,  against  objection,  nnless  it  be  shown  that  they 
were  not  known  earlier,  and  in  time  to  give  accused  no- 
tice.    Qundyv,  State 732^734 

Infringement.    See  Trade  Names. 

Ii^unction.    See  Ejectment,  5.    Electric  Light  Wires,  1. 
Practice,  6.    Religious  Societies. 

Instructions.    See  Assumpsit,  1.    Bonds,  2.    Liquors,  1. 
Practice.    Witnesses,  2. 

1.  When  not  excepted  to  at  the  trial,  cannot  be  considered 

on  review.     HoUoway  v.  Schooley 556,  557 

2.  Refused  in  case  stated,  as  not  applicable  to  or  based  on 
the  evidence.     Barlasa  v.  Brcuuh, 220,  221 

3.  An  instruction  upheld  on  first  consideration,  found  to  be 
erroneous  on  rehearing.     Klosterman  v,  Olcott 686 

4.  Not  error  to  refuse,  where  those  asked  are  but  the  negative 
propositions  of  those  given.     Aultman  v.  Trout 212 

5.  Court  may  instruct  jury  as  to  the  law  of  a  matter  testi- 
fied to  by  one  witness,  though  it  is  denied  by  others.  At- 
kins V.  Gladtoish 848 

6.  A  general  exception  to,  insufficient;  each  specific  instruc- 
tion, claimed  to  be  erroneous,  must  be  distinctly  pointed 
out  and  excepted  to.     Walker  v.  Turner 104,  1 09 

7.  When  erroneous,  cannot  be  cured  by  another  instruction  in 
behalf  of  parties  whose  rights  are  prejudiced.     Id. 

8.  Failure  or  refusal  of  judge  to  read  to  the  jury  an  instrno- 
tion  marked  and  filed  as  given,  is  reversible  error.  Mc- 
Duffie  V,  Bentley 388 

t).  Where  a  party  requests  an  instruction  which  it  was  not 
error  to  refuse,  he  cannot  assign  as  error  the  giving  of  the 
same  changed  so  as  to  be  slightly  less  objectionable.  Amos 
V,  Townsend 823,  824 

10.  In  a  prosecution  for  rape,  heid,  erroneous  in  blending  two 
propositions,  one  of  which  would  not  warrant  a  conviction, 
and  in  referring  ambiguously  to  '^such  intent''    Johnson 

V,  State  ..  693 

11.  When  i'.  vitled  *^  Instructions  given  by  the  court  on  its  own 
motion,''  and  so  placed  in  the  record  as  to  be  clearly  dis- 
tinguishable from  those  presented  by  the  parties,  comply 
sufficiently  with  terms  of  act  of  February  25, 1875.     QU- 

ten  V.  Riley 171,  172 
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Insurance. 

1.  A  policy  ooveriDg  realty  and  yarioas  classes  of  persooaltj, 
the  latter  not  being  specifically  named,  is  not  entire,  and 
a  mortgage  on  the  realty,  given  in  violation  of  a  condition 
in  the  policy  against  incumbrance  or  sale  of  any  of  the  in- 
sured property,  will  not  prevent  a  recovery  for  the  destmo- 
tion  of  the  personalty.     Stcde  Ins,  Co.  v.  Schreek 536 

2.  Nor  will  mortgages  on  the  personalty,  if  paid  and  can- 
celed prior  to  its  destmction.     Id 536-538 

3.  Where,  in  answer  to  plaintiff's  qnestions,  the  insured 
testified  that  such  mortgages  had  been  paid,  and  the  jury 
so  found,  plaintiff  cannot  afterwards  object  that  such  evi- 
dence is  insufficient,  nor  that  it  is  incompetent,  even 
though  the  issue  of  payment  is  not  raised  by  the  pleadings, 
/d- 538,  530 

4.  The  insured's  positive  and  uncontradicted  testimony  that 
two  agents  of  the  company  were  at  the  fire,  receiving  and 
agreeing  to  give  notice  to  the  latter,  and  that  soon  after 
the  adjuster  came  and  adjusted  the  loss,  is  sufficient  proof 
of  notice  of  loss;  the  policy  not  requiring  it  to  be  written 
or  furnished  to  a  particular  person.  State  Ins.  Co.  v. 
Sehreck 539 

6.  Where  the  proof  shows  that  the  insured  property  is  situ- 
ated on  the  northwest  quarter  of  the  section,  instead  of 
the  northeast  as  described  in  the  policy,  the  variance  is 
not  material,  and  the  insured  will  not  be  compelled  to  seek 
a  reformation  of  the  policy  in  a  court  of  equity  before  be 
can  recover.     Id 540,  541 

6.  Where  an  insurance  agent  contracts  to  insure  certain  prop- 
erty and  afterwards  states  that  the  policy  is  executed  and 
in  his  possession  but  fails  to  deliver  it;  and  after  the  prop- 
erty is  destroyed  claims  that  it  was  insured,  not  in  the 
company  contracted  with,  but  in  another  for  which  he  is 
also  agent;  but  subsequently  delivers  a  policy  of  the  orig- 
inal company,  made  to  expire  before  the  destruction  of 
the  property,  such  policy  is  void,  the  parol  contract  to  in- 
sure is  not  merged  therein,  and  the  trial  court  may  ignore 
the  question  of  merger  in  its  instructions.     Neb.  <&  la.  Ins. 

Co.  V.  Seivers 549-562 

7.  In  such  case,  unnecessary  to  show  service  on  the  company 
of  proof  of  loss,  within  the  time  commonly  allowed  by  it; 
and  an  instruction  that  the  ac^nster's  presence  at  the  fire 
did  away  with  the  necessity  of  proof  of  loss,  though  error, 
works  no  prejudice  to  the  company.     Id 550,  552,  553 
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6.  In  snch  caae,  where  the  company  stipulates  to  admit  all 
in  reference  to  the  agent's  authority,  exbept  "  the  money 
matter/'  an  instruction  that  the  agent  was  "  duly  author- 
ised to  make  contracts  for  defendant,"  is  proper.     Id 561 

9.  A  policy  is  not  aroided  by  a  willful  misrepresentation  by 
the  insured  as  to  the  amount  of  his  loss,  provided  its  ac- 
tual amount  is  in  excess  of  the  policy;  even  though  the 
latter  contains  a  provision  that  '*all  fraud  or  attempts  at 
fraud,  by  false  swearing  or  otherwise,  shall  forfeit  all 
claim  on  this  company,"  etc  Springfield,  etc,,  Ins.  Co.  v. 
Winn 649,654,  667 

Interest. 

1.  Where  twelve  per  cent  is  agreed  upon  in  a  promissory 
note,  and  is  the  maximum  legal  rate  at  the  time,  but  be- 
fore the  note  matures  such  rate  is  reduced  to  ten  per  cent, 
the  holder  is  nevertheless  entitled  to  the  contract  rate. 
Biehardsonv.  Campbell 648 

2*  But  no  interest  will  be  allowed  on  interest  coupons  at- 
tached to  such  note,  though  they  provide  that  they  shall 
draw  the  maximum  legal  rate  from  maturity.     Id 649 

Intoxicating  Liquors.    See  Liquoes. 

Joinder  of  Parties.   See  Parties.   Religious  Societies,  2. 

Judgment.     See  Attorney,  5.     Ejectment,  4,  6.     Sb- 

PLEVIN,  2,  5. 

1.  In  former  case,  adhered  to.     Martin  v.  State 326 

Olds  Wagan  Co.  v.  Benedict 344 

2.  Where  controlling  facts  do  not  sustain,  will  be  set  aside. 
Coleman  v.  Scott 83 

3.  When  rendered  against  the  makers  and  indorsers  of  a 
promissory  note,  and  paid  by  one  of  the  indorsers  under 
execution,  no  defense  of  suretyship  being  set  up,  such 
payment  is  a  satisfaction  and  cancellation  of  the  judg- 
ment; and  the  paying  indorser  cannot,  by  virtue  of  an  as- 
signment to  him  of  the  judgment  by  the  plaintiff,  levy  on 
the  land  of  a  co-defendant     Potvin  v,  Meyers 756,  757 

Jurisdiotion.    See  Court.    Dismissal,  1.    Officers. 

1.  The  district,  not  county  court  has,  to  set  aside  a  deed  ob- 
tained by  false  representations.     Barker  v  Barker 137 

2.  Courts  of  general  equity  and  common  law  jurisdiction 
not  necessarily  limited  in  exercise  thereof  by  statutory 
provisions.     Earl e  v.  Earle 280 

3.  Hence  courts  o*^  iqoity  may  decree  alimony  in  separate 
suit  for  it  independent  of  divorce.     Id 283 


908  INDEX. 

4  Not  conferred  npoo  a  magistrate  before  whom  a  complaint 
is  made  charging  one  with  the  commission  of  a  crime  in 
another  state,  if  it  fails  to  allege  that  a  charge  of  commit- 
ting the  crime  is  pending  in  snch  state,  made  before  the 
proper  authority  and  in  the  required  form.  Forbes  «. 
Hicks 116,  117 

Jurors. 

1.  Are  not  disqualified  bj  views  expressed  on  any  other  sub- 
ject than  their  own  impartiality;  hence  not  by  views  as 
to  the  legal  presumption  of  the  innocence  of  the  accused, 
or  as  to  the  equal  credibility  of  all  witnesses.  Gandy  v. 
State 707,  727,  732 

2.  One  who  states  on  his  voir  dire  that  he  has  formed  a  pretty 
strong  opinion  as  to  the  guilt  of  the  accused,  and  one 
which  would  take  considerable  evidence  to  remove,  that 
if  what  he  had  heard  was  true  he  was  prejudiced,  and 
that  he  could  not  say  whether  or  not  he  could  not  sit  im- 
partially, is  incompetent  as  a  juror.     Thurman  v.  Slate  ...  631 

3.  Error  in  overruling  a  challenge  lor  cause,  of  such  person, 
is  not  cured  by  the  fact  that  he  ia  afterwards  perempto- 
rily challenged  by  counsel  for  the  accused,  and  latter  is 
entitled  to  a  new  trial.     Id 633 

Jury.    See  Fbaud.    Instbuctions. 

Justioe  of  Peace.    See  Appeal,  2. 

1.  Has  no  authority  to  charge  a  jury.     Burke  v.  Magee^ 167 

2.  Cannot  be  required  by  mandamus  to  make  an  order  in  a 
case  after  it  has  been  taken  to  the  district  court,  his  judg- 
ment reversed,  and  the  cause  retained  for  trial.     State,  ex 

rel.  Budabeck^  v.  Livsep^ 56 

Laches.    See  Appeal,  1.    Fbaudulent  Convey amces,  1. 
A  deed  executed  by  one  free  from  debt,  but  which  is  concealed 
and  not  recorded,  will  not  be  upheld  as  against  those  to 
whom  the  grantor  ha<«  subsequently  incurred  obligations. 
Steele  v.  Coon 597 

Landlord  and  Tenant.    See  Forcible  Entbt  and  De- 
tainer.   Mill  Dams. 
Lease. 

Set  out  and  construed.     Culver  v.  Garbe 320,  325 

Letter  Carriers.    See  Bailment. 

License. 

Power  to  imprison  for  failure  to  pay  fee  of,  does  not  apply  tc 
a  mere  occupation  tax.     Statev.  Oreen 67 
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Liens.    See  Attorneys,  5.    Shebiff,  2.    Taxes,  5-7. 

Semhle^  there  are  none,  of  vendors  in  Nebraska.  Durland  v. 
Seiler,^ 37 

Limitation  of  Actions.    Bee  Mobtoages,  2.    Taxes,  2,  5, 
6,7. 

1.  It  is  a  snfficient  defense  to  an  action,  if  it  is  barred  by  the 
statute  of  limitations  of  another  state  ip  which  defendant 
resided  at  time  of  service  upon  him.    Hower  v.  AuUman.,.  255 

2.  Where  a  purchaser  at  tax-sale  takes  no  deed,  an  action 
upon  his  certificate  to  foreclose  his  tax-lien  is  barred, 
after  expiration  of  time  allowed  owner  to  redeem.  Shep- 
herd V.  Burr 435 

3.  One  who  is  in  the  adverse  possession  of  land  does  not  im- 
pair bis  right  to  rely  on  the  statute  of  limitations,  by 
purchasing  the  land  at  tax  sale  and  receiving  and  record- 
ing a  tax  deed,  nor  is  the  running  of  the  statute  suspended 
thereby,     Griffith  v.  Smith 53-55 

Liquors.    See  Evidence,  6,  7, 8, 23,  24.    Indictment. 

1.  Instructions  in  action  for  loss  of  means  of  support  caused 
by,  examined  and  discussed.    SeUara  v.  Foster 126-134 

2.  Gift  of,  when  unaccompanied  by  intention  to  evade  the 
law,  not  necessarily  a  crime.     State  v,  BaU 604 

3.  Where  an  appeal  is  taken  to  the  district  court  from  the  ac- 
tion of  a  city  council  granting. license  to  sell,  and  such 
action  being  affirmed  there,  the  cause  is  removed  to  the 
supreme  court,  a  mandamus  will  not  be  granted  by  said 
court,  requiring  the  council  to  recall  the  license,  as  long  as 
the  cause  is  pending  therein.  State,  ex  reU  Foster ,  v.  Barton,  476 

4.  In  an  action  on  an  account  stated,  defendant  set  up  for  a 
counter-claim  that  the  amount  claimed  was  for  intoxicat- 
ing liquors,  sold  by  plaintiflb,  who  were  wholesale  dealers, 
without  license.  Held^  That  such  answer  amounted  to  a 
plea  of  confession  and  avoidance,  aud  rendered  proof  of 
their  account  by  plain tiflEs  nnneoessary.     CHUen  o.  Biley.,,  163 

5.  In  such  case,  it  was  incumbent  on  defendants  to  prove,  at 
least,  pn'fna /aet>,  that  plaintiffs  sold  the  liquors  sued  for 
without  license.    Id,^ 169 

6.  A  liquor  dealer,  having  a  license  in  his  own  city  or  county, 
may  conduct  a  wholesale  business  in  any  part  of  the  state 
and  is  not  required  to  obtain  a  license  at  the  place  of  sale. 

Id 166 

Lis  Pendens.    See  Mandamus,  2. 
MaiL    See  Bailment. 
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Mandamus. 

1.  Will  not  Iflsae  to  compel  jnstice  of  peace  to  make  an  or- 
der in  a  case  after  it  has  been  taken  to  the  district  court, 
bis  judgment  reyereed  and  the  case  retained  for  trial. 
State,  ex  rd,  Budabeek^  v.  Liveey..,.^ 56 

9l  Will  not  be  granted  bj  the  supreme  court,  requiring  a  city 
conncil  to  revoke  a  saloon  license,  while  a  cause  removed 
from  the  district  court,  which  has  sustained  the  action  of 
the  council  in  granting  the  license,  is  pending  in  the  su- 
preme court.     State,  exrel  Foster,  v.  Barton 476 

3.  Lies  to  compel  a  railway  company  to  deposit  with  county 
judge  the  amount  of  an  award  duly  made,  of  damages  for 
right  of  way  from  which  no  appeal  has  been  taken.  State, 
exrel.  Farmer,  v,G.  LAW,C,  B.Co 698 

4.  Such  remedy  is  available  to  one  who  has  not  the  legal 
title  to  the  land  taken  but  holds  it  as  a  timber  claim,  as 
he  is  entitled  to  compensation  for  injury  to  his  possession. 
Id. 

Marshaling  of  Assets.    See  Partnership,  1. 

Master  and  Servant.    See  Vice-Principals. 

Maxims. 

1.  De  minimis  non  curat  lex.  Does  not  apply  to  a  debt  of  $8 .50 
improperly  covered  by  an  order  of  attachment,  and  latter 
will  be  dissolved  whebe  such  debt  is  inclnded.  Meyer  v. 
Evans •. 371 

5.  Falstis  in  uno,faUntsin  omnibus.  Applied  to  testimony. 
Atkins  V.  Qladwish 847 

Mayor.    See  Municipal  Corporations,  3,  4. 

Measure  of  Damages.    See  Damages,  2, 3. 

Meeting  of  Minds. 

Evidence  examined  and  found  not  to  establish.  MorriU  v. 
Davis 782 

Merger.    See  Insurance,  6. 

Mill  Dams. 

Whore  ad  quod  damnum  proceedings,  to  secure  right  to  over- 
flow land  by  constr acting  a  mill  dam,  are  compromised 
by  owners  leasing  a  part  of  the  land  conveying  such  right^ 
and  stipulating  that  lessee's  rights  shall  be  the  same  as  if 
ad  quod  damnum  proceedings  had  been  completed,  as- 
signees of  such  lease  acqnire  a  vested  right  in  stream  and 
water  within  leased  property,  and  owners  will  be  enjoined 
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from  Gonstnicting  thereon  two  dams  and  a  ditch  connect- 
ing them,  by  which  quantity  of  water  in  assignee's  reser- 
▼oir  wonid  be  reduced,  and  permanency  of  their  dam 
endangered.     Cfulverv,  Oarbe 323-325 

ICifiljoinder  of  Causes.    See  Attachmknt,  2. 

Mistake.    See  Amendment.    Vabiance. 

Mortgages.  See  Chattel.  Mobtgages.  Insubancs,  1.  Sube- 

TYSHIP. 

1.  A  purchaser  of  mortgaged  real  estate,  who  has  assumed 
the  mortgage  debt  as  a  part  of  the  consideration,  may  be 
sued  directly  thereon  by  the  mortgagee.   Keedle  v.  Flack,.  840 

2.  A  petition  to  foreclose  a  mortgage,  given  to  secure  two 
notes,  was  filed  soon  after  the  first  matured,  stating  the 
facts  as  to  both  notes  but  asking  foreclosure  only  as  to  the 
first.    After  both  notes  matured,  no  further  pleadings  hav- 

.  ing  been  filed,  a  decree  for  the  amount  due  on  both  notes 
was  taken  and  the  premises  sold  under  the  decree.  Held, 
That  such  sale  was  voidable,  not  void,  and  that  an  action 
to  redeem,  commenced  ten  years  later,  could  not  be  main- 
tained unless  without  it  the  mortgagor  would  suffer  in- 
justice.    Like»v.  WUdiah 166 

Municipal  Corporations.    See  Elegtbic  Light  Wibes. 
Fences.    Villages. 

1.  The  provisions  of  sec.  86,  art.  1,  ch.  14,  Comp.  Stats.,  lim- 
iting municipal  appropriations  to  amount  of  annual  ap- 
propriation bill  do  not  apply  where  a  proposition  to  borrow 
money  for  a  specific  purpose  has  been  sanctioned  by  a 
majority  of  the  legal  voters  of  the  municipality.  StatCf 
exrel.  Fuller^  v,  Martin 462 

2.  In  such  case  the  money  borrowed  and  placed  in  the  treas- 
ury is  appropriated  for  the  purpose  intended,  and  is  sub- 
ject to  the  disposal  of  the  municipality,  without  the 
ordinance  required  by  the  statute  above  cited.     J(i...452,  463 

3.  Mayor  and  council  have  power,  implied  at  least,  from 
necessities  of  the  case,  to  compromise  and  settle  claims 
against  the  municipality.     Id 466 

4.  Mayor  is  chief  executive  officer  of  the  city,  and  it  is  his 
duty  to  execute  all  ordinances,  resolutions,  etc.,  duly 
passed,  whether,  as  a  matter  of  opinion  or  sentiment,  they 
meet  his  approval  or  not.     Id 466 

n'egligence.    See  Contbibutoby  Nbgligbnob.    Yioie-Pbik- 

0IPAL8. 

1.  Bailway  company  not  liable  for  killing  of  stock  without^ 
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at  a  place  where  a  fence  is  not  required.     C.^  B,  A  Q.  B. 

Co,  V.  Hogan 807 

%  A  hotel  clerk  who  receipts  for  a  valaable  registered  letter 
directed  to  a  gnest  at  the  hotel,  bat  which  is  lost  before 
reaching  him,  is  liable  to  the  carrier,  who  is  required  by 
the  post-office  department  to  bear  the  loss.  Joidyn  v. 
King 40,  41 

n'egotiable  Instrumenta.    See  Interest.    Judgments,  2. 

Parties,  2,  3.  Practice,  6.  Principal  and  Agent. 

Summons,  1.    Suretyship.    Usury,  4,  5. 

1.  An  instrument  bearing  no  date  of  payment,  but  proyld- 

ing  that  *'  on  default  of  prompt  payment  of  the  interest 

for  thirty  days  after  it  is  due,  then  this  note    *    *    * 

shall  be  dne  and  collectible,"  is  a  negotiable  promissory 

note  payable  on  demand.     BoherU  v.  Snow 429 

.  2.  An  indorsee  for  collection  may  maintain  an  action  on  a 
promissory  note  in  his  own  name,  but  subject  to  all  de- 
fenses of  maker  as  against  indorser.     Id 430|  431 

3.  Are  not  discharged  when  given  in  part  payment  for  a 
reaper,  and  the  amount  thereof  paid  to  agents  for  the  sale 
of  such  machine,  who  had  neither  possession  of  nor  au- 
thority to  receive  payment  for  the  same.  SdJberling  v. 
Demaree. 859 

4.  Where  it  appears  that  the  makers  of  notes  are  jointly  li- 
able and  entitled  to  any  set-off  which  might  be  proved,  it 
is  not  error  to  instruct  the  jnry  that  they  may  find  the 
whole  of  the  set-off,  prorate  the  same,  and  deduct  from 
the  notes  the  proper  amount  so  found.  Davis  v,  Slo- 
inan. 880,  881 

n'otice. 

1.  Waiver  of,  to  manufacturing  company  as  to  failure  of  war- 
ranty, in  contract  for  sale  of  threshing  machine.  Aultman 

V,  Trout 210,  211 

2.  Of  dissolution,  must  be  brought  home  to  one  dealing  with 
a  partnership,  in  order  to  affect  his  rights  in  respect 
thereto.     Stoddard  Mfg.  Co,  v.  Kratue 89 

Occupation  Tax. 

When  reasonable  and  lawfhl,  may  be  levied  by  a  village,  but 
.  mnst  be  collected  by  levy  and  sale  of  property,  not  by  ar- 
mrest and  imprisonment.     State  v.Oreen .; 67 

Officers.    See  Constables.    Sheriff. 

Where  county  is  divided,  officers  of  old  territory  have  no  Ju- 
risdiction over  new  county.  State,  ex  r«L  MaUoy,  o.  Cfo- 
venger 424 


INDEX.  918 

Onus  Proband!.    See  Pbb9umption& 

1.  Upon  plaintiffs  to  show  good  faith  of  transfer  to  them  of 
a  note  before  matnrity,  where  the  original  transaction  is 
lAown  to  have  been  tainted  with  nsnry.  BlaekweU  v, 
Wright 276 

3.  On  one  claiming  title  bj  accretion  to  show  that  govem- 
ment  sale  and  surrey  of  land  claimed,  were  nnanthorized 
and  in  violation  of  claimant's  rights.    BuseU  «.  FUUiher»  580 

Opinion  Evidence.    See  Evidence,  23. 

Options.    See  Waoebino  Contbact. 

Parties.  See  Appeabancs.  Attachment,  3-^  Ck>N8PiB* 
ACY.  Counties,  2.  Indobsbment.  Mobtgages,  1« 
Pleading,  5. 

1.  All  occupants  are  necessary,  in  ^ectment,  unless  so  in 
privity  with  a  co-defendant  as  to  be  concluded  by  a  judg- 
ment against  him.     Tarkingtonv,  Link 828,  820 

2.  While  the  name  **  The  People's  Bank"  does  not  of  itself 
show  legal  capacity  to  sue,  yet  if  a  note  is  given  to  the 
bank  by  that  name,  the  makers  are  estopped  to  deny  its 
capacity  to  sue  thereon.     Bair  v.  People^ s  Bank 580 

3.  A  note  will  be  presumed  to  have  been  so  given  where  the 
finding  of  the  court  below  was  to  that  effect,  and  the  rec- 
ord shows  that  such  note  was  introduced  in  evidence, 
though  no  copy  thereof  is  attached  to  the  record.    Id. 

4.  One  who  claims  right  of  way  under  a  contract,  but  was 
not  before  the  court  below,  must  be  made  a  party,  where  it 
is  apparent  that  he  has  an  interest  in  the  subject-matter 
of  the  suit,  before  the  supreme  court  will  determine  his 
rights.    Koenig  v.  C,  B.  <&  Q.  B.  Co 705 

5.  An  action  against  ''C.  C.  and  H.  R.,  in  business  under 
the  firm  name  of  G.  &  R.,"  is  an  action  not  against  the 
firm  but  the  individual  members  thereof,  and  the  fact  that 
one  of  them  cannot  be  served  with  summons  within  the 
county  where  the  action  is  pending  before  an  inferior 
court,  does  not  prevent  the  court  from  having  jurisdiction 
over  the  party  duly  served  who  has  appeared  generally  in 
the  case.     Rowland  v.  Sht^hard 600 

Partnership.     See  Conspiracy.     Fbaudulent    CJonvey- 

ANCES,  7.        PABTIES,    5.       SPECIFIC     PEBFOBMANCE. 
USUBY,  4, 

1.  Right  of  administrator  of  late  member  of  insolvent  firm, 
inferior  to  that  of  the  firm  creditors,  they  having  a  pri- 
mary claim  to  partnership  assets.     Banks  v.  Steele 141 

58 
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2.  Where  terms  of  written  contract  of,  are  ambiguous,  con- 
struction thereof  by  parties  to  contract  as  evinced  by  their 
acts,  is  entitled  to  great  if  not  controlling  influence. 
Sathbun  v.  McConnell 244 

8.  An  ostensible  partner,  retiring  from  a  firm,  must  prove  at 
least  constructive  notice  of  dissolution,  to  the  creditors  of 
the  continuing  firm  or  partner,  in  order  to  be  relieved 
from  liability  to  such  creditors.  Stoddard  Mfg.  Co,  «. 
Krau9e 89 

4.  Where  parties  purchase  the  interest  of  one  of  tv^o  part- 
ners, knowing  that  the  remaining  partner  is  indebted  to 
the  old  firm,  the  interest  of  such  parties  in  the  debt  ia 
not  of  a  fiducial  character,  and  a  mortgage  or  transfer  of 
his  property  by  the  indebted  partner,  will  not  be  annulled 
at  their  suit,  their  remedy  being  by  creditor's  bill.  War^ 
ren  v.  Peabody 234 

Paupers.    See  Townships,  1,2. 

Performance.    See  Acceptance,  2, 3. 

Perjury.    Se?  Witnessbs,  2. 

1.  Falsity  of  statement  of  accused,  in  prosecution  for,  cannot 
be  established  by  contradictory  oath  of  one  witness;  there 
must  be  in  addition  at  least  corroborating  facts  and  cir- 
cumstances equal  to  the  testimony  of  a  witness  and  es- 
tablishing a  preponderance  of  evidence  against  the  ac- 
cused.    Gandyv.Siate. 734 

2.  No  amount  of  corroboration  of  the  doubtful  or  equivocal 
testimony  of  a  witness  can  sustain  a  conviction  for.     Id..  743 

3.  A  willful  misrepresentation  under  oath  by  an  insured  as 
to  the  amount  of  his  loss,  if  its  actual  amount  exceed  the 
policy,  though  it  would  probably  subject  him  to  a  prosa- 
cution  for  perjury,  will  not  avoid  the  policy,  even  though 
it  provides  that  false  swearing,  etc.,  shall  forfeit  all  claim 

on  the  company.    Springfield j  etc.y  Ins.  Co,  v,  Winn  ...654,  657 

Petition.    See  Amendment.    Conspiracy.    Mortgages,  2. 
Pleading,  3.    Practice,  5.    Variance,  3. 
In  an  action  founded  upon  the  receipt  of  goods  from  plaint- 
iff by  defendant,  examined  and  held^  to  state  a  cause  of 
action.     Buck  v.  Reed 70-73 

Pleading.    See  Amkxi...ient.     Attorneys,  5.    Demurrer. 
Evidence,  22.    Indictment.    Judgment,  2.    Prac- 
tice, 5, 6.    Usury,  3.    Variance. 
1.  In  an  action  to  quiet  title  failure  to  allege  exduHvef  ad- 
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Tcrse  pO!«session  for  ten  years,  not  material  error  after 
judgment,  where  proof  shows  possession  to  have  been  of 
that  character.     Tourtehttev.  Pearce 62 

2.  Where  answer  fails  to  state  a  material  fact  (one  necessary 
to  show  that  defendant  is  entitled  to  make  a  certain  de- 
fense), presumption  is  that  it  does  not  exist  Cheney  v, 
Dunlap 404 

3.  In  an  notion  for  damages  for  an  indecent  assault  the  words 
in  the  petition,  *'  Did  then  and  there  assault  the  plaintiff 
with  foul  and  indecent  purpose  to  do  violence  to  her  per- 
son, and  by  force  and  intimidation  to  criminally  know  her," 
alter  verdict,  field,  sufficient     Atkina  v.  Gladwish 841,  847 

4.  In  an  action  for  money  had  and  received,  payment  need 
'  not  be  pleaded  in  order  to  admit  proof  that  plaintiff  gave 

certain  claims  to  defendant  to  collect,  taking  as  a  receipt 
the  note  of  the  latter,  who  collected  and  paid  in  one  of 
the  claims,  returning  the  others  and  receiving  back  his 

note.     Afooa  v.  Towiisend 816,  817 

6.  In  an  action  by  the  indorsee  of  a  promissory  note,  the 
makers  of  which  set  up  the  defense  of  unury  against  the 
indorser  without  recourse,  who  answered  that  at  the  time 
of  the  indorsement  he  informed  plaintiff  of  all  defects, 
a  motion  to  require  defendant  to  state  in  what  manner  he 
gave  such  information  and  to  separate  the  second  para- 
graph of  his  answer,  showing  what  i)ortion  is  relied  on  aa 
defense  and  what  as  affirmative  relief,  set-off,  etc.,  is  prop- 
erly overruled.     McDuffiev.  Bentfey 384,  386 

Praotioe.  See  Affidavit.  Appeal,!.  Appearance.  Bills 
OF  Exceptions.  Continuance.  Court.  Default. 
DiscLiiiMRR.  Dismissal.  Error.  Evidence.  Ex- 
ceptions. Forcible  Entry  and  Detainer,  2.  In- 
structions. Jurors.  Justice  of  Peace.  Notice. 
Parties.  Pleading.  Review.  Transcript.  Trial. 
Verdict. 

1.  When  a  railway  company,  which  has  appealed  from  an 
award  of  damages  for  right  of  way,  decides  not  to  prose- 
cute the  appeal,  the  proper  motion  is  to  affirm  the  award, 
as  such  motion  if  sustained  will  carry  interest  and  ooets. 
Eobbina  v,  0.  db  N.  P.  R.  Co 76 

2.  The  statutory  provision  requiring  trial  j  cidge  to  reduce  to 
writing  and  file  his  instructions  has  no  reference  to  rnl- 
inga  on  points  which  arise  during  progress  of  trial,  though 
Decessarily  made  in  hearing  of  jury.     Forbes  v.  Hicks 117 

8.  Trivial  departures  by  counsel,  from  correct  rules  of  ar- 
gument, not  reversible  error.    Id 118 
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4.  Where  a  case  is  presented  in  snpreme  court  upon  tran- 
script alone,  without  bill  of  exceptions,  it  will  be  pre- 
sumed that  the  proceedings  below  were  regular  and  the 
instructions  correct,  unless  latter  contain  statements  of 
the  law  which  could  not  be  correct  in  any  possible  case 
made  bj  the  proof  under  the  pleadings.     Willis  v.  State...  100 

6.  On  the  second  trial  of  a  case,  after  reversal  bj  the  snpreme 
court  of  a  j  adgment  for  plaintiff,  the  trial  court  may  re- 
fuse defendant's  application  for  leave  to  withdraw  his  an- 
swer and  ask  for  an  order  requiring  plaintiff  to  make  her 
petition  more  definite  and  certain,  except  on  coodition 
that  defendant  should  be  ready  for  trial  the  next  morn- 
ing.    Atkins  V,  Oleuiwish. 846 

6.  Where  the  transfer  of  certain  notes  is  enjoined  and  their 
cancellation  ordered  by  the  trial  court,  on  the  ground  of 
usury,  and  the  decree  as  to  two  of  the  notes  affirmed  by 
the  supreme  court,  but  the  injunction  dissolved  as  to  the 
others,  and  the  holder  afterwards  applies  to  said  court  to 
80  modify  the  decree  as  to  require  the  maker  to  pay  the 
amount  found  due,  as  a  condition  of  relief,  such  application 
will  be  denied,  as  it  was  not  made  in  the  original  action, 
and  would  require  a  reconstruction  of  the  pleadings. 
Wilhelmson  v.  Bentley 659,  660 

Preferences.    See  Chattel  Mortgages. 

1.  Common  law  regarding,  is  in  full  force  in  this  state.  Davis 

V.  Scott 643 

2.  Of  bona  fide  creditors,  not  necessarily  fraudulent.     Britton 

V,  Boyer 62ft 

Presumptions.     See  Fraudulent  Conveyances,  2.    Ju- 
rors,!.  Onus  Probandl    Parties,  3.   Pleading,  2. 

1.  Are  in  favor  of  regularity  of  nisi  prius  proceedings;  and 
where  no  good  reason  is  shown  for  not  applying  the  rule 
and  the  evidence  is  conilictiug,  the  judgment  below  will 

he  sf^Tmed.  Schroeder  V.  Baker  Mfg,  Co 4ft 

2.  In  favor  of  regularity  of  prooeedingB  of  district  court  and 
of  its  instructions,  where  case  is  presented  in  supreme 
court  on  transcript  alone,  without  bill  of  exceptions;  un- 
less such  instructions  contain  statements  of  the  law  which 
could  not  be  correct  in  any  possible  case  made  by  the 
proof  under  the  pleadings.     Willis  v.  State 100 

Principal  and  Agent.  See  Real  Estate  Agents.    Usury, 
1. 
1.  A  traveling  salesman,  authorised  to  collect  accounts  for 
his  employers,  has  implied  authority  to  indorse,  in  name 
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of  latter,  checks  received  in  payment;  and  bankers  who, 
in  good  faith,  cash  such  checks  for  agent,  are  not  liable  to 
his  employers  if  he  embezzle  the  proceeds.  Lorton  v.  jBim- 
•eff... 378 

2.  A  clerk  and  salesman,  empowered  to  transact  all  the  bnsi- 
ness  of  a  store,  has,  in  the  absence  of  the  proprietor,  ap- 
parent, thongh  he  may  not  haye  the  real,  authority  to  re- 
ceive, in  payment  for  goods,  a  check,  and  to  take  the  same 

to  a  bank  to  be  cashed.     Levy  v.  Bank 563,  664 

3.  Where  snch  check  is  afterwards  shown  to  be  forged  the 
proprietor  is  bound  to  make  it  good.     Id 664 

4.  Where  there  is  no  evidence  to  show  that  agents  for  the 
sale  of  a  reaper  are  authorized  to  receive  payment  there- 
for, a  purchaser  of  such  machine  who  pays  to  the  agents 
the  amount  of  a  note  given  in  part  payment,  but  not  in 
their  possession,  is  not  discharged  thereby.  Seiberling  v. 
Demaree 859 

5.  In  such  case,  the  court  should  direct  a  verdict  for  the 
payee.    Id, 

Principal  and  Surety.    See  Subetyship. 

Probate.    See  Administration  of  Estates.    Cotjbt— 
County. 

Process.    See  Summons. 

Public  Policy. 

Semble,  might  be  taken  as  a  guide  in  the  absence  of  legisla- 
tion; but  will  of  legislature,  as  expressed  in  its  last 
enactment,  is  best  index  to.    Fenton  v.  YtUe 767,  768 

Quantum  Meruit. 

In  an  action  upon,  for  compensation  for  services  performed  at 
request  of  defendant,  who  afterwards  denied  the  employ- 
ment, not  error  to  permit  plaintiff  to  testify  that  defend- 
ant represented  the  services  as  worth,  and  guaranteed  the 
payment  of,  a  certain  sum,  etc. ,  the  offer  as  to  price  not 
having  been  accepted  by  plaintiff.  Such  evidence  would 
not  establish  an  express  contract  as  to  price.  Walker  v. 
Turner 107 

Question  of  Fact.    See  Forcible  Entby  and  Detainer, 
2.    Fraud.    Jury.    Replevin,  4.    Review. 

Bailroads.    See  Eminent  Domain.    Fences.    Mandamus.. 
Review,  4. 
When  foreign  corporations,  cannot,  under  sec.  8,  art.  11, 
Ck>nst.,  acquire  right  of  way;  nor  can  they  do  so  indirectly 
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through  dom«8tie  oorporations  leased  hy  them.    KoeMg  o. 
a,B.  db  q.  B.  Co 704 

Kape.    See  iNSTBUcnoNS,  9.    Evidence,  4.    PLSADiKa,  3. 
L  To  sustain  a  oonviction  of,  it  is  not  snfflcient  to  show  that 
aocnsed  may  be  guilty;  it  mast  appear  beyond  reasonable 
doubt  that  he  is  guilty  of  the  specific   offense  charged. 
Johnson  V,  State 689 

2.  Evidence  A«2<{  insufficient  to  sustain  conviction  of. 687 

3.  Delay  in  making  complaint,  is  a  strong  circnmstanoe 
showing  that  the  charge  is  a  fabrication.  Johnson  v. 
State 692 

4.  In  a  prosecution  for,  where  the  testimony  is  conflicting, 
both  as  to  resistance  by  the  prosecutrix,  and  resort  to 
force  by  the  accused,  it  is  error  to  refuse  an  instruction  in 
substance  pointing  out  the  prejudice  likely  to  be  aroused 
by  the  natare  of  the  charge,  the  difficulty  of  defending 
against  it,  and  that  it  was  not  rape  if,  while  she  had  power 
to  resist,  the  woman  consented,  no  matter  how  tardily,  or 
after  how  much  exercise  of  force.     Reynoldev.  Staie^„Sil^    98 

Katifloation.    See  Disclaimeb,  2. 

Real  Estate.    See  Accbetion. 

1.  Immaterial  Tariance  from  proof  in  description  of,  in  insur- 
ance policy.     State  Ins,  Co,  r.  Shreek 540 

2.  Evidence  examined  and  found  not  to  prove  a  contract  for 
sale  of.    MorriU  v.  Davie  „ 781 

Seal  Estate  Agents.    See  Acceptance,  1.  Real  Estate,  2. 
Are  entitled  to  commission  when  they  bring  about  a  con- 
tract for  the  sale  of  property  listed  with  them,  though 
one  of  the  parties  thereto  afterwards  refuses  to  comply. 
Chreenwood  «.  Burton 812 

Bedemption.    See  Moktoaoeb,  2. 

Mere  purchaser  of  equity  of,  cannot  avail  himself  of  his 
grantor's  usurious  contract  and  plead  it.  Cheney  v.  Dun- 
lap 404 

Reduction  of  Sentence.    See  Bubglaby. 

Beferee.    See  Evidence,  13. 

Beformation. 

Not  required  of  an  insurance  policy,  in  which  there  is  an  im- 
material Tariance  from  the  proof  in  describing  property 
in  order  that  insured  may  recover.  State  In$.  Co.  v. 
Sehreek 640,  641 
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Behearing.    See  Instbuctions,  3. 
Bellgious  Societies. 

1.  Where  a  church  bnilding  is  erected  bj  Tolnntarj  oontri- 
bntions  made  with  the  understanding  that  said  bnilding 
is  to  be  used  for  certain  parposes  of  a  religions  nature, 
the  contributors  may  enjoin  a  sale  of  the  property,  where 
inadequate  reason  is  shown  for  such  sale  and  the  effect 
would  be  to  divert  the  funds  from  the  use  intended. 
Avery  v.  Baker 397,  398 

2.  Not  necessary  for  all  contributors  to  join  in  an  action  to 
restrain  such  sale.     Id, 396 

Bemarks  of  Counsel.    See  Ebbob,  3. 

Bemittitur. 

1.  Made  a  condition  to  affirmance  of  judgment.  Crestler  o. 
Bees 622 

2.  Ordered  in  case  stated;  costs  in  supreme  court  to  be 
equally  divided  between  parties.     Chrier  v,  Munson 179 

Beplevin.    See  Appeal,  2.    Vabiance,  3. 

1.  Instructions  in  action  of,  examined  and  discussed. 

Oresslerv.  Bees 519^22 

NoUkamperv.  WyaU 571-676 

5.  Under  sec.  192  of  the  Civil  Code,  where  property  has  been 
delivered  to  plaintiff,  not  necessary  to  render  judgment  .in 

his  favor  for  possession  of  same.    Nollkamper  v.  WyaUj  576,  677 

3.  In  case  stated,  bond  in  another  action  properly  admitted, 
and  appraisal  of  goods  replevied  properly  excluded.  Bar^ 
Uas  V.  Braash 222,  223 

4.  Question  should  be  submitted  of  right  of  plaintiff  to  im- 
mediate possession  of  property  when  action  was  brought. 
Fi9cherv,Burchall 247 

6.  Where  there  is  a  failure  to  give  a  replevin  undertaking 
and  the  action  proceeds  under  sec.  193  of  the  Code,  it  be- 
comes in  substance  an  action  in  trover;  and  when  in 
plaintiff  *8  favor,  judgment  should  be  for  damages  due  him, 
not  for  return  of  property.     PhiUeo  v,  McDonald 145 

6.  In  action  of,  against  a  sheriff,  who  had  levied  an  execu- 
tion upon  tf  stock  of  goods  placed  in  a  store,  by  a  third 
party  and  stranger  to  the  execution,  who  had  the  goods  in 
his  possession  at  the  time  of  the  levy,  sheriff  must  show 
by  competent  proof  his  authority  for  the  seizure,  or  plaint- 
iff will  be  entitled  to  possession  of  goods  and  damages. 
8ehar9v, Bound 97,  98 

7.  In  such  a  case,  the  jury,   in  estimating  damages  due 
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plaiDtiff  for  illegal  detention  of  property,  will  not  be  eon- 
fined  to  net  income  of  store  at  or  abont  time  of  levy,  but 
may  ooneider  all  other  elements  of  damage  shown  on  the 
trial     Id.^ 96 

Return.    See  Summons,  2. 

Bevenue.    See  Taxes. 

Beview.    See  Dismisbal.    Eyidkkcb,  5,  8,   13.     Instruc- 
tions, 3. 

1.  InstractioDs  cannot  be  considered  on,  unless  excepted  to 

at  trial.     HoUoway  v.  Sckooley 557 

2.  Where  no  particular  questions  of  law  arise  and  verdict  is 
fully  sustained  by  evidence,  judgment  will  be  affirmed. 
Dickenson  v,  Pelton 76 

3.  Where  there  is  evidence  to  support  a  finding  of  the  dia- 
trict  court,  it  will  not  be  disturbed  merely  because  the 
reviewing  court  does  not  view  such  evidence  in  the  same 
way.    Morse  v.  Bahen 150,  161 

4.  Where  the  oral  evidence  as  to  the  amount  of  damage  to 
real  estate  from  the  construction  of  a  railroad  thereon  is 
conflicting,  and  the  jury  examines  the  premises,  the  ver- 
dict will  not  be  disturbed,  though  one  for  a  much  laiger 
amount  would  have  been  sustained.     Fink  v.  B,  F.  B, 

Co 662 

Right  of  Way.    See  Eminknt  Domain. 

Sale. 

1.  Evidence  examined,  and  found  not  to  prove  a  contract  for 
sale  of  real  estate.     Morrill  v,  Davis 781 

2.  Terms  of  contract  construed,  and  held  that  under  them 
there  was  no  sale.     Auliman  v.  Trout 208 

Satisfaction.    See  Judgment. 

Sentence. 

Of  ten  years  for  burglary,  reduced.     Charles  v.  State 884 

Service  by  Publication.    See  Affidavit. 

Set-ofif.    See  Attorney,  1.    Neqotiabls  Instbuments,  4. 
Pleading,  5. 

Sheriff.    See  Rspls\'in,  6. 

1.  In  an  action  of  replevin  against,  by  a  third  party  and 
stranger  to  an  execution  levied  upon  goods  in  possession 
of  latter  at  the  time,  sheriff  must  show  by  competent  proof 
bis  authority  for  the  seizure,  or  plaintiff  will  be  entitled 
to  j  ndgment  for  possession  of  goods  and  damages.  Sckars 
V.  Bamd 94,  »7,  98 
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2.  OftODOt  be  ameroed  for  failing  to  pay  to  a  third  lien- 
holder  a  portion  of  the  proceeds  of  a  foreclosnre  sale,  the 
amoant  of  which  is  not  more  than  sufficient  to  satisfy  two 
prior  liens.     BuaaeU  v.  Grimes 816 

Sidewalks.    See  Taxes,  3,  4.    Villages. 

Specific  Ferformanoe. 

In  a  suit  by  one  partner  against  another  for  specific  perform- 
ance of  contract  of  dissolution,  held^  that  he  could  maintain 
the  suit  to  protect  his  rights,  but  was  not  entitled  to  a  final 
decree  until  he  had  performed  all  conditions  imposed  upon 
him  by  such  contract,  and  paid  in  full  the  price  agreed  on 
for  the  other  partner's  interest  in  the  late  firm.  English 
v.MiUigan ; 338 

Statute  of  Frauds. 
1.  Evidence  examined  and  found  to  sustain  the  verdict,  that 
the  promise  was  direct  and  unconditional  to  pay  for  cer- 
tain goods  furnished  a  third  party;  was  made  prior  to  the 
delivery;  and  that  such  delivery  was  made  upon  the  faith 

of  the  promise.     Lindsej^v.  Heaton 667 

%  Such  promise  is  an  original  undertaking  and  not  within 
the  statute.    Id 668 

Statute  of  Limitations.    Bee  Limitation  of  Actions. 

Effect  of.     TourteloUe  v.  Pearce 62 

Statutes.    See  Indictment. 

1.  Ch.  47,  Laws  of  1881,  is  complete  in  itself  and  repeals  by 
implication  sees.  234-8,  ch.  23,  Comp.  Stats.  Davis  v. 
Davis 861 

2.  An  act  approved  February  26,  1889,  amending  snbd.  2, 
sec.  25,  ch.  18,  Comp.  Stats.,  does  not  conflict  with  sec.  11, 
art.  3,  Const,  (providing  that  an  amendatory  act  must 
contain  the  sections  amended),  or  of  sec.  15  of  the  same, 
though  that  portion  of  ch.  18  embracing  sec.  25  was 
passed  March  30,  1887,  and  on  the  following  day  another 
act  was  passed  amending  the  same,  but  was  not  inserted 
in  the  compilation  of  1887,  except  as  a  foot  note. 

Fentonv.  Yule 758-764 

Baird  v,  Todd 784,  783 

3.  An  act  duly  passed  and  filed  with  the  secretary  of  state  is 
in  lull  force  and  open  to  amendment,  though  not  inserted 

in  a  compilation  generally  in  use.     Fenton  v.  Yule 758,  764 

4.  Though  there  be  apparent  confusion  in  the  application  of 
an  act  to  provisions  sought  to  be  amended,  yet  where  the 
intention  of  the  legislature  is  not  doubtful,  the  amendatory 


922  INDEX. 

act,  if  not  inoonsistent  with  the  title  and  snlject-matter 

of  the  amended  one,  is  Talid.    Id 764-708 

6.  Said  act  of  1889,  by  amending  aec  25,  ch.  18,  Comp.  Stats., 
1887,  also  amends  by  implication  sec  30  of  the  same 
chapter,  and  the  vote  therein  required  is  to  be  nnderstood 
as  changed  from  two-thirds  to  a  simple  minority,  thongh 
said  section  Terbally  remains  as  before.     Id 765-767 

6.  Sec.  51  of  the  revenue  law  of  1889,  declaring  taxes  to 
be  a  **  perpetual  lien  "  upon  real  estate,  must  be  construed 
with  reference  to  the  provisions  for  redeeming  the  land 
within  two  years  from  the  date  of  sale,  and  for  procuring 
a  tax  deed,  and  was  not  intended  to  continue  a  tax  lien 
after  the  remedies  to  enforce  it  had  ceased.  D*QetUv. 
Sheldon^ 835,  836 

7.  The  title  of  the  act  of  February  28, 1881,  regulating  the 
license  and  sale  of  intoxicating  liquors,  is  broad  enough 
to  cover  a  provision  therein  requiring  the  licensee  or  his 
bondsmen  to  pay  all  damages  resulting  from  such  sale 
and  other  provisions  looking  towards  the  regulation  of 
the  traffic;  and  such  act  is  not,  therefore,  in  conflict  with 
sec.  11,  art.  3,  Const.    Poffenbarger  v.  Smith.^ 791,  792 

Statutes  and  Constitutional  Provisions  Cited,  Con- 
strued, Examined,  etc. 

[For  corresponding  table,  numerically  arranged,  see  ante,  pp.  29-32.] 
Laws,  1875. 
Tax  liens,  p.  107.     D^Oette  v.  Sheldon 834 

Laws,  1879. 
CJounty  attorney,  sec.  47,  p.  368.    Oapps  v,  Adams  CoutUif 364 

Laws,  1881. 

County  court;  appeals,  ch.  47.     Davis  v,  Davis 859,  861,  862 

Liquors,  sees.  15, 16,  18,  ch.  61.     Poffenbarger v.  Smith... ,788,  790 

Laws,  1883. 
County  board;  duties,  sec  1,  ch.  26.     Fenion  v.  Yule 765,  766 

Laws,  1885. 
County  attorney,  ch.  40.     Qandyv.  State. 722 

Laws,  1887. 

County  board;  duties,  ch.  27.     Fenton  v.  TtOe 763,  764,  766 

;  powers,  ch.  28.     Id 758,  763,  764,  766.  782 

Laws,  1689. 
County  bonds;  vote  required,  ch.  10.    Fenton  v.  Yute^ 

758,  761,  763,  764,  765,  766,  782,  783,  784 
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Compiled  Statutss,  1881. 
County  board;  dniies,  sec.  25,  art.  1,  ch.  18.  Fenton  v.Ytde.^  766 

; ,  860.  30,  art.  1,  ch.  18.     Id^ 765 

Bistrict  attorneys,  sec.  15,  ch.  7.     Gandy  v.  State, 722 

Compiled  Statutes,  1885. 
Appraisement;   appeal,  sec.  16,  ch.  97.     State,  ex  rd.  AUy* 

Qen.,  V,  G,  L  A  W.  C.  R.  Oo^ 698 

Coanty  board;  da  ties,  sees.  25,  26,  art.  1,  ch.  18.     Fenton  v. 
Tide. 764,  766 

Compiled  Statutes,  1887. 

Administration;  appeals,  sees.  234-8,  ch.  23.  Davis  v.  Davis, 

859,  861 

Alimony,  sec.  40,  ch.  25.     Earle  v.  Earle 277,  279 

Appraisement;   appeal,  sec.  97,  ch.  16.      EobbiM  v.  O.  &  N, 

P.  J2.  Co 74 

;  ,  sec.  97o,  ch.  16.     Stale^  ex  ret.  Farmer^  v.  G.  . 

/.  dk  W.  a  R.  Co 698 

Attorney;  lien,  sec  8,  ch.  7.     Emery  v,  Cobhey^ 624 

Brands,  sec  16,  ch.  51.     Fischer  v.  Burchqll 246 

Cities,  etc. ;  contracts,  sec  68,  ch.  14.    State,  ex  rel.  Fuller,  v. 

Martin 449 

;  finance,  sec  86,  art  1,  ch.  14.    Id 441,  451,  452 

;  powers,  snbdivs.  IV,  VII,  sec  69,  art.  l,ch.  14.   Wil- 
son v.Oity  of  Auburn 439,  440 

Counties,  sees.  10-18,  ch.  18.     State,  ex  rel.  Malloy,  v.  Oleven- 

ger 424 

;  claims  against,  sec.  37,  art.  1,  ch.  18.     WaUham  v, 

MullaVy 488 

;  re  venae,  sees.  25-30,  art.  1,  ch.  18.    Fenton  v.  Yule, 

758-767,  782,  784 
Decedents;  misuse  of  property  of,  sec  203,  ch.  23.    Stevenson 

V.  Valentine 344 

Decedent's  estates;  liability;   ezecators,  sees.  201-3,  ch.  23. 

Dundas  v.  Carson 634-641 

Evidence;  deeds,  sec  13,  ch.  73.    Buck  v.  Gage 309 

Fencing  railroads,  sec  1,  art.  1,  ch.  72.    C,  B,  tSt  Q.  R,  Co.  v. 

Hogan 806 

Homestead  succession,  sec.  17,  ch.  36.     Durland  v.  Sexier 36 

Instructions;  reading,  sec.  54,  ch.  19.     McDuffie  v.  Bentley...  387 

Liquors,  ch.  50.    Sellars  v.  Foster 120 

.     Gillen  v.  RUey 160-163 

;  disposal  of  without  license,  sec.  11,  ch.  50.     State  v. 

Ball 601,  602,  604 

;  remonstrance,  sees.  3,  4,  ch.  50.     State,  ex  rel.  Foster, 

V.  Barton 479 

Mills;  preservation,  sec.  24,  ch.  57.    Culver  v.  Garbe 324 
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Process;  service  beyond  county,  sec.  23,  ch.  20.   Bair  v.  Peo- 

pU'8  Bank  « 680 

Sale;  delivery,  sec.  11,  ch.  32.     Bierbotoerv.  Singer 421 

Snpervisors,  sees.  37,  38,  39,  art.  i,  cfa.  la     WaUham  v.  Mul- 

laUy 487 

Tax  deed;  failure  to  demand,  sec.  180,  ch.  77.     />'  GeUe  v. 

Sheldon 833,  834 

Taxes;  sees.  109, 141, 144,  145, 146,  art  1,  ch.  77.     Wilson  v. 

City  of  Avhum 438,  441 

Townships;  finances,  sees.  53,  54,  art.  4,  ch.  18.     Waliham  v. 

MuOally 486 

;  powers,  sec  13,  art.  4,  ch.  18.     Id 485 

Compiled  Statutes,  1889. 

County  attorney,  sec.  16,  ch.  7.     Oandy  v.  State 722 

;  deputies,  sec  20,  ch.  7.     Id 722,  723 

. ,  sees.  15-27,  ch.  7.     Id 724 

,  sees.  20, 21,  ch.  7.     Id 726 

Code  op  Civil  Procedubb. 

Amendments,  sec  144.     Frey  v.  Owens 872 

Appeals;  failure  to  perfect,  sec  1011.     Lincoln  Brick  ^  Tile 

Works  V.  Hall 874,  876 

;  pleadings,  sec  1010a.     Sornhorger  e.  Huffman 493 

Application  of  Code,  sec  1085.     Bair  v.  People^ s  Bank.,„b7B,  581 

Attachment;  sale,  sec.  218.    Banks  v.  SieeU HI 

Attachment;  undertaking,  sec  926.     Eckman  v.  Hammond...  613 
Bills  of  exceptions,  sec  311.     City  of  Seward  v.  Klenk.... 615,  616 

Greenwood  V.  Craig 671 

Default,  see.  1001.    Somborger  v.  Huffjnan 493 

Dismissal  without  prejudice,  sec  430.     Grimes  v.  Chamber- 
lain  605,  610 

Exemptions,  sees.  521,52*2.  State^  ex  rel.  Stevens^  v.  Carson..501,  502 

Final  order,  sec.  581.     Grimes  v.  Chamberlain, 610 

Justices'  courts,  sec  1035.     Bair  v,  People^s  Bank 581 

Limitations,  sec  13.     Blackwell  v.  Wright 274 

;  foreign  statutes,  sec.  18.    Hower  v.  Aultman.. 251-255 

Mandamus;  office  of  writ,  sec  645.     State^  ex  rel.  Rudabeeky 

V.  Livsey 56 

Parties;  partnerships;  corporations,  sec  24.     Bair  v.  Peoples 

Bank 580 

Replevin,  sees.  181-188,     Barlass  v.  Braash.. 222,  223 

' ,  sec.  193.     State,  ex  rel.  Stevens,  v.  Carson 503 

.    Philleo  V.  McDonald 142-145 

;  damages,  sec  191.    Schars  v.  Bamd  » 96 

;  ,  sec  192.     Nollkamper  v.  WyaU 576 

Service  by  publication,  sees.  77,  78.     Miller  v.  Eastman 413 
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Snmmons;  reinni,  aec  66.    State,  ex  reL  Attorney  Qeneral^  o. 

U.  V.  B,  Co 852,  853 

Trial;  adjournment,  sec  961.     Rowland  v.  Shephard.,.. 498 

Tribunals;  orders;  xeylew.sec.  580.    WdUham  v.  Muttalfy.AQ8,  489 
Witnesses;  competency,  sec.  329.     Steveruon  v.  Valentine 344 

Criminal  Code. 

Challenges;  grounds,  sees.  467, 468.     Thurman  v,  8Uiie...630,  632 

Change  of  venue;  affidayit,  sec  455.     Oandy  v.  State 720 

Exceptions,  sec.  515.    Statev.Qreen 64 

State  V,  Ball 601,  602 

Informations,  sec.  579.     Qandy  v.  State* 733}747 

Variance,  sec  413.    Id 748 

CoNSTrnmoN. 

Criminal  trials,  sec.  11,  art.  I.     Thurman  v.  State 6:^0 

County  taxes,  sec.  5,  art.  IX.     Baird  v.  Todd 782,  786,  787 

Foreign  railroad  corporations,  sec  6,  art.  XI.     Koenig  v,  C, 

B.  df  Q.  B.  Co 703 

Legislation,  sees.  11,15,  art.  III.     Fenton  v.  Yule '.  758 

Taxes,  sec  6,  art  IX.     WiUon  v.  City  of  Auburn 438,  439 

Bummons*    See  Attachmekt,  3.    Limitation  of  Actions, 
1.    Pabtibs,  5. 

1.  May  be  issued  to  other  counties  by  county  judge,  and  aetn- 
hie  by  justice  of  peace,  to  joint,  or  joint  and  several  obli- 
gors, on  a  note  sued  on,  where  one  or  more  of  defendants 
is  properly  summoned  in  the  county.  Bair  v.  PeopWs 
Bank 581 

2.  When  sent  to  another  county  than  that  in  which  the  ac- 
tion is  brought,  may,  under  sec.  66  of  the  Code,  be  made 
returnable  on  the  second  Monday  after  its  date,  instead  of 
the  third  or  fourth,  if  the  plaintiff  so  elect.  State,  ex  rel 
Attorney  General,  v.  B.  V,  B,  Co 853,  854 

Sapervisors.    See  Townships,  2. 

Supreme  Court.    See  Coubt — Supbbme. 

Suretyship.    See  Judgment,  2. 

1.  Where  a  note  and  mortgage  include  $90  to  be  given  to  the 
mortgagee  to  indemnify  him  as  surety  on  an  appeal  bond 
and  he  has  not  been  required  to  suffer  loss  thereon,  a  de- 
cree of  foreclosure  in  his  favor  will  be  reduced  $90  with 
the  12  per  cent  interest  allowed  by  the  decree.  Smith  v, 
Atkins 250 

Taxes.     See  Counties.     County  Bonds.     Limitation  of 


92e  INDEX. 

AcnoKS,  9,  3.     Occupation   Tax.     Statutjes,  6. 
WoBDs  AND  Phrases,  1, 2,  3. 

1.  TowDsbips,  by  failing  to  levy,  cannot  avoid  liability  for 
snpport  of  panpers.     Walthamv.  Mtdlally 490 

5.  One  wbo  Ib  in  the  adverse  poaseaston  of  land  does  not  im- 
pair his  right  to  rely  upon  the  statnte  of  limitations  by 
purchasing  the  same  at  tax  sale,  and  receiving  and  record- 
ing a  tax  deed,  nor  is  the  running  of  the  statute  sus- 
pended thereby.     Qriffllhv,  SmitK \ 53,     64 

3.  A  charge  levied  by  a  city  against  property  along  which  it 
has  constructed  a  sidewalk,  is  a  tax,  and  differs  from  one 
imposed  for  general  revenue  only  in  its  purpose  or  policy, 
not  in  its  method  of  enforcement.     Wilson  v.  Auburn 440 

4.  Irr^^larities  in  the  assessment  do  not  invalidate  such  tax, 
nor  can  its  collection  be  enjoined  under  sec  144,  ch.  77, 
Comp.  Stats.,  as  having  been  levied  for  ^  an  illegal  or  un- 
authorized purpose.''    7(1 441 

6.  Sec.  61  of  the  revenue  law  of  1869,  declaring  taxes  to  be 
a  '*  perpetual  lien  ''  on  real  estate,  must  be  construed 
with  reference  to  the  provisions  for  redeeming  the  land 
within  two  years  from  the  date  of  sale,  and  procuring  a 
tax  deed,  and  was  not  intended  to  continue  a  tax  Hen,  af- 
ter the  remedies  to  enforce  it  had  ceased.  D^Geite  v.  Shel' 
don 835,  836 

6.  Under  sec.  180,  art.  1,  ch.  77,  action  to  foreclose  tax  liens 
must  be  brought  within  five  years  after  expiration  of 
time  to  redeem.     Id, 834 

7.  Under  the  revenue  law  of  which  said  section  is  a  part^ 
one  who  has  been  in  the  open,  exclusive,  notorious,  ad- 
veise  possession  of  real  estate  for  a  period  of  ten  years, 
thereby  acquires  an  absolute  title,  free  from  liens  of  any 
taxes  existing  thereon  prior  to  the  commencement  of  said  . 
period.    Id^ 829,  835 

Timber  Claim. 

Holder  of,  entitled  to  compensation  for  injury  to  his  posses- 
sion, and  mandamus  lies  to  compel  a  railway  company  to 
deposit  with  county  judge  the  amount  of  an  award  of 
damages  for  right  of  way  through  such  claim.  State,  ex 
ret.  Farmer^v,  O.  I.  dt  W.  C,B,  Co 686 

Townships. 

1.  In  counties  under  township  organisation,  axe  liable  for 
support  of  paupers.     Wattham  v.  MulluUy 490 

2.  Supervisor  is  charged  with  care  and  support  of  panpers, 
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township  is  liable  for  a  contract  which  he  makes  for  snch 
snpport,  and  its  liability  cannot  be  avoided  by  failure  to 
levy  taxes  therefor.     Id. 

3.  Board  of,  does  not  exercise  judicial  fnnctions,  and  error 
does  not  lie  to  the  district  ooort  from  action  of  former  in 
rejecting  a  claim.    Jd. 

Trade  Names. 

A  loan  aDd  trust  company  cannot  appropriate  the  geograph- 
ical word  **  Nebraska ''  aslts  trade  name,  and  enjoin  others 
in  similar  business  from  so  using  it,  there  being  no  con- 
flict of  interest  nor  liability  of  deoeiying  the  public.  Ns' 
braaka  Loan  A  TVtMt  Oo,  v.  Nine 514 

Transcript.    See  Appbal,  1. 

Where  a  case  is  presented  solely  upon,  without  a  bill  of  ex- 
ceptions, it  will  be  presumed  that  the  proceedings  of  the 
lower  court  were  regular  and  the  instructions  correct,  un- 
less latter  contains  statements  of  the  law  which  could 
not  be  correct  in  any  possible  case  made  by  the  proof  under 
the  complaint  upon  which  the  proceedings  below  were 
founded.     WUHav.  Stale 100 

Trial.    See  Continuance.    Instbuotions.     Jubobs.    Vkb- 

DIOT. 

1.  The  statutory  proTision  requiring  trial  judge  to  reduce  to 
writing  and  file  his  instructions,  has  no  reference  to  rul- 
ings on  points  which  arise  during  progress  of  trial,  though 
necessarily  made  in  hearing  of  jury.     Forbes  v.  Hicks 117 

2.  Trivial  departures  by  counsel,  from  correct  rules  of  argu- 
ment, not  reversible  error.     Id 118 

8.  One  who  on  cross  examination  asks  a  witness  an  immate- 
rial question,  is  concluded  by  the  answer  and  will  not  be 
permitted  to  call  a  witness  to  contradict  it.  MeDuffie  v, 
BenUey 386 

4.  Failure  or  refusal  of  judge  to  read  to  the  jury  an  instruc- 

tion marked  and  filed,  is  reversible  error.     Id 388 

Trover. 

Bepleyin  becomes,  where  there  is  a  failure  to  give  a  replevin 
undertaking,  and  the  action  proceeds  under  sec  193  of  the 
Ck>de.     PUOeo  o.  McDonald 145 

Undertaking.    Bee  Attachment,  3.    BoNDa 

Usury.    See  Intbbest.    Pbactice,  6. 

1.  If  one  acts  as  the  agent  of  the  borrowers  in  prooaring  a 
loan,  the  bonus  received  by  him  does  not  taint  the  trans- 
action with.     DavUv,  SUman 880 
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2.  Ab  a  defeoBe  is  personal  to  the  borrower,  and  a  mere  pur- 
chaser of  the  equity  of  redemption  cannot  avail  himself 
of  his  grantor's  defense  on  a  usurious  oontaraet  and  plead 
it.    Cheney  V,  Dunlap^ 404 

8.  Where  a  transaction  is  shown  to  be  tainted  with,  and  bur- 
den of  proof  is  upon  plaintifl^  to  show  bonafided  of  trans- 
fer to  them  of  promissory  note,  before  maturity,  verdict 
against  them  will  not  be  reversed  as  contrary  to  evidence. 
Blackwdl  v,  Wright 276 

4.  In  such  case,  where  a  member  of  the  firm,  suing  on  the 
note  as  a  hona  fide  purchaser,  was  called  as  a  witness  by 
defendant,  and  it  was  shown  by  him  that  usurious  interest 
was  generally  charged  by  the  payee's  bank  (a  member  of 
the  firm  controlling  which  was  a  brother  of  witness)  such 
testimony,  though  not  conclusive  against  plaintiffs,  is  com- 
petent as  a  circumstance  to  be  considered  with  other  facts 
tending  to  establish  notice  of  defense.     Id 272 

Variance.    See  Insusancs,  5. 

1.  Where  the  name  of  a  prosecuting  witness  is  alleged  in  an 
information  to  be  John  M.  Thayer,  but  he  testifies  that 
it  is  Jeremiah,  the  variance  is  fatal  to  conviction.    Gundy 

V.  State 745 

2.  A  description  in  a  policy  locating  property  insured  in  the 
northwest  instead  of  the  southeast  quarter  of  a  section, 
as  the  proof  shows  it  to  be,  is  not  material  enough  to  re- 
quire a  reformation  of  the  policy.   State  Ins.  Oo.  v.  Schreck, 

540,  541 

3.  Where  an  original  petition  and  affidavit  for  replevin  de- 
scribed the  property  as  seven  head  of  horses,  setting  out 
certain  brands,  and  an  amended  petition  describes  it  as 
three  mares,  three  horses,  and  one  colt,  setting  out  the 
same  brands,  there  is  no  variance.    NoUkamper  v,  Wyait, 

569,  570 
Vendor  and  Vendee.    See  Mobtoagbs,  1. 

Vendor's  Lien. 

Semble,  there  are  none  in  Nebraska.    Durland  v.  Smler 37 

Venue. 

1.  Power  to  order  change  of  in  criminal  cases  confined  to 
district  court  of  county  where  offense  was  committed. 
Oandy  v.  State 721 

2.  When  change  of  is  ordered  from  one  county  to  another, 
county  attorney  of  latter  and  not  of  former  county  should 
prosecute.    Id 725,  726 
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Verdict    See  Ck)NSPiBAOT,  2.    Ebbob,  3.     Review,  2,  3. 

XJSUBY,  3. 

1.  Found  to  be  excessiye  and  jadgment  rerened  unless  re- 
mittitur ordered.     Oiffbrdv.  Faubion  44 

2.  When  supported  by  the  evidence,  where  the  fiKsts  have 
been  fairly  submitted  to  the  jury,  judgment  will  not  be 
reversed.    OUy  of  Fremont  ».  Brenner 408 

3.  Erroneous  when  arrived  at  by  adding  the  amounts  of  dam- 
age estimated  by  each  Juror,  and  dividing  the  sum  by  the 
whole  number  of  jurors.     Burkev.  Magee. 157 

Vice-Principals. 

1.  Law  of,  as  distinguished  from  fellow-servants,  discussed. 

C.y  B,  <&  Q.  B.  Co.  V.  Sullivan. 679.  682 

2.  Criterion  is  nature  of  duties  not  rank  of  employe.     Id 681 

3.  One  clothed  by  a  corporation  with  superintendence  of  a 
distinct  department  is  such.     Id 673 

4.  Instruction,  heldf  too  broad  and  indefinite  as  failing  to 
distinguish  between  acts  of  and  those  of  fellow-servants. 

Id 682 

Villages.    See  Oocupation  Tax. 

Are  municipal  corporations,  and  under  the  same  obligations 
as  cities  to  keep  their  streets  and  sidewalks  in  a  safe  con- 
dition,    atyof  Wdhoo  V.  Beeder 773 

Voir  Dire.    See  Eyidbnoe. 
Wagering  Contract. 

1.  In  an  action  to  recover  for  services  rendered  and  money 
advanced  in  buying  and  selling  grain  for  future  delivery, 
where  the  evidence  shows  that  what  was  called  delivery 
consisted  in  settling  losses  on  the  board  of  trade;  that  de- 
fendants had  neither  ability  nor  intention  to  deliver,  re* 
ceive,or  pay  for  grain,  of  which  facts  plaintifib  had  notice, 
and  there  is  no  evidence  as  to  the  intention  of  the  other 
parties  to  these  nominal  transactions ,  the  latter  are  mere  ' 
wagers  and  a  verdict  for  defendants  will  not  be  disturbed. 
Watte  V,  WickerBham 473,  474 

2.  In  such  case,  evidence  of  defendants  that  they  were  un- 
able to  pay  for  the  grain,  controlled  no  elevators,  etc., 
were  engaged  in  other  business  than  handling  grain,  and 
did  not  have  any  of  it  in  their  posse:48ion,  is  admissible  as 
showing  the  intentions  of  the  parties  and  the  real  charac- 
ter of  the  transaction.     Id 475 

Waiver.    See  Estoppel. 

Of  written  notice  to  manufacturing  company,  as  well  as  to 
59 
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local  agent,  of  failure  of  warrantj  in  a  contract  for  sale  of 
threshing  machine,  occurs  where,  in  ohedience  to  verbal 
notice  to  local  agent,  company  sends  an  expert  who  at- 
tempts to  adjust  the  machine  and  &ils.  Aultman  v, 
TrotU.^ 210,  211 

Warranty. 

When  terms  of,  require  written  notice  of  failure  of,  to  com- 
pany manu&ctnring  a  threshing  machine,  as  well  as  to 
local  agent,  and  verbal  notice  is  given  to  latter,  who  no- 
tifies the  general  agent,  and  an  expert  is  sent,  who  at- 
tempts to  a^ust  the  machine  and  fiiils,  the  company  waives 
the  written  notice.    Aultman  v,  TVout 210,  211 

Water  Bights.    See  Mill  Dams. 
Witnesses.    See  Continuanob,  4. 

1.  May  not  be  impeached  by  party  calling  him,  but  such 
party  may  prove  the  truth  by  others,  even  though  the  first 

be  thereby  contradicted.    BlaekxoeU  v.  Wright 273 

2.  An  instruction  that  if  the  jury  believe  that  any  witness 
had  knowingly  sworn  falsely  to  a  material  fact,  his  testi- 
mony should  be  disregarded,  is  sufficient,  and  need  not  be 
qualified  by  adding  the  ^ords  **  unless  corroborated." 
Atkins  ©.  Oladwish 847,  848 

Words  and  Phrases. 

1.  The  word  "perpetual,"  in  sec  61  of  the  revenue  law  of 
1869,  was  not  intended  to  continue  a  tax  lien  after  the 
remedies  to  enforce  it  had  ceased.    D^Oette  v.  Sheldon..835,  836 

2.  Such  word  is  used  rather  in  the  sense  of  "primary  "  or 

<*  paramount."    Id 836 

3.  A  designation,  in  a  proposition  submitted  for  the  erection 
of  a  court  house,  of  the  ground  on  which  the  same  should 
be  located,  is  mere  surplusage,  unless  it  appear  plainly 
that  the  voters  were  misled  thereby 768 

4.  The  words  "  give  away  "  in  sec.  11,  ch.  50,  Com  p.  Stats., 
when  quoted  in  an  indictment  charging  that  the  accused 
did  "sell  and  give  away  "  intoxicating  liquors,  are  mere 
surplusage,  charging  at  most  only  a  sale  and  delivery, 
and  the  indictment  is  not  bad  either  for  duplicity  or 
uncertainty.     State  v.  Ball 604,  605 

Work  and  Labor.    See  Assumpsit.    Quantum  Msbuit. 

Writs.    See  Summons. 

?.  193     i76    s.    ;.'/• 
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REPORTEB'S  NOTES. 


The  volume  of  laws  quoted  as  the  "  Revised  Statutes/' 
refers  to  the  edition  prepared  in  1866  by  E.  Estabrook. 


The  volume  of  laws  quoted  as  the  '*  General  Statutes/' 
refers  to  the  edition  prepared  in  1873  by  Guy  A.  Brown. 


The  volume  of  laws  quoted  as  the  "  Compiled  Statutes/' 
refers  alike  to  the  first  edition,  1881^  and  second  edition, 
1885,  compiled  by  Guy  A.  Brown. 


Acts  of  various  years  are  cited  by  reference  to  volume  of 
laws  and  the  year  in  which  they  were  passed. 


This  volume  contains  a  report  of  decisions  handed  down 
prior  to  Jan.  9,  1886,  except  those  previously  reported, 
and  some  cases  in  which  rehearings  have  been  granted. 


The  syllabus  in  each  case  in  this  volume  was  prepared  by 
the  judge  writing  the  opinion,  in  aooordance  with  rule  23. 


The  court,  at  the  January  term,  1885,  adopted  new  rules, 
which  went  into  effect  June  6.  These  rules  appear  in  an  ap- 
pendix at  the  end  of  this  volume. 

Imooln^  April,  i,  1886. 


PBAOTIOINO  ATTOBNBYS. 


Admitted  since  the  publication  of  Vol.  17,  and  prior  to 
Jan.  9, 1886. 


Hugh  J.  Dobbs, 
J.  A.  Gbimison, 

S.  E.  HOSTETTBB, 

£.  N.  Kaxtffhan, 
John  L.  Kennbdy, 


T.  L.  Lewis, 
John  W.  Lytle, 
Thomas  C.  Munokb, 
J.  S.  Shropshibk, 
GsoBGB  H.  Stuabt. 


The  following  amendments  to  rules  were  adopted  at  the 
July  term,  1885: 

Rule  3.  [Failuke  op  Parties  to  Appear,] — When- 
ever a  cause  is  reached  in  its  r^ular  order  on  trial  of  cases^ 
and  either  party  appears  in  person  or  by  attorney ,  the  cause 
shall  be  continued  to  the  next  r^ular  term,  unless  abstracts 
and  briefs  of  both  parties  are  on  file,  in  which  case  it  shall 
be  submitted  to  the  court  in  the  same  manner  as  if  oral 
argument  had  been  had. 

Rule  4.  [Submission  op  Causes.] — Whenever  a  cause 
is  r^ulariy  reached,  and  the  plaintiff  in  error  or  appellant 
fails  to  appear,  and  his  abstract  is  not  on  file,  the  defend- 
ant may  have  the  case  dismissed,  or  may  submit  it  either 
with  or  without  argument.  When  the  defendant  makes 
default,  and  there  is  due  proof  of  service  of  summons  in 
error  or  notice  of  appeal  having  been  made  in  the  cause, 
and  abstract  and  brief  of  plaintiff  are  on  file  with  proof  oi 
service  thereof  within  the  time  provided  by  rules  7  and  8, 
the  plaintiff  may  proceed  ex  parte. 

The  following  additional  rule  was  adopted : 

Rule  27.  All  motions  made  or  submitted  to  the  court 
shall  be  in  writing;  and  notice  thereof,  except  motions  for 
rehearing,  shall  be  served  on  the  adverse  party  or  his  at- 
torney of  record  at  least  one  day  before  the  hearing.  Such 
notice  shall  conform  to  the  provisions  of  section  574  of  the 
code,  be  served  by  a  sheriff,  constable,  or  any  disinterested 
person,  who  shall  be  entitled  to  fees  allowed  by  law  for 
service  of  a  summons.  The  return  of  any  such  officer  or 
affidavit  of  any  such  person  shall  be  proof  of  service. 
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ni  THB 

SUPREME  COURT  OF  NEBRASKA. 

JULY  TERM,  1885. 


PRESENT: 
Hon.  am  ASA  COBB,  Chiet  Justiob. 
"     SAMUEL  MAXWELL, )  t---^«. 
*     M.  B.  REESE,  f  JUDOM. 


David  E.  Sayre  et  al.,  appellees,  v.  William  Hi 
Thompson  bt  al.,  appellants. 

1.  Creditor's  Bill :  petition.    Where  after  judgment  and  befoie 

the  iBBuance  of  execution  thereon,  the  defendant  removed  to  an- 
other county,  and  the  plaintiffs  issued  an  execution  to  the  origi- 
nal county,  which  was  returned  wholly  unsatisfied  for  want  of 
goods  or  lands,  upon  a  creditor's  bill  being  brought  to  subject  a 
certain  other  judgment  to  the  payment  of  said  first  named  jiidg^ 
ment,  on  the  ground  that  said  last  named  judgment  was  held  in 
secret  trust  for  the  debtor  in  said  first  named  judgment,  and  said' 
bill  contained  an  averment  **  that  the  said  defendant,  William 
H.  Thompson,  has  no  property  whatever  subject  to  sale  on  oxe- 
cation/'  iZie^d,  Sufficient. 

2.  :  defense:  estoppel.  W.  H.  T.,  a  merchant,  being  in- 
debted to  S.jBold  his  entire  stock  to  L.,  taking  timo  notes  in 
payment,  and  afterwards,  upon  a  colorable  sale  thereof,  trans- 
ferred said  notes  to  B.  S.  brought  suit  against  W.  H.  T.,  and 
attached  the  goods  in  the  hands  of  L. ,  claiming  that  the  sale 
from  W.  H.  T.  to  L.  was  fraudulent  and  void,    L.  replevied 
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the  goods.  Afterwards,  S.  abandoned  his  attachment,  and  hj 
stipulation  released  all  claim  for  a  retnm  of  the  goods.  B., 
having  saed  L.  on  the  notes  and  obtained  judgment,  S.  brought 
a  creditor's  suit  against  B.  and  others  to  have  the  judgment  of 
B.  against  L.  applied  to  the  payment  of  his  judgment.  Held, 
That  B.  is  estopped  to  set  np  and  claim  as  a  defense  to  such  suit 
that  S.  obtained  satisfaction  of  his  debt  bj  means  of  his  attach- 
ment of  the  said  goods. 

3.    :  ATTOBNEYS*  LIEN.   B.  and  P, ,  the  attorneys  who  obtained 

the  judgment  for  B.  against  L.,  having  been  made  defendants 
in  said  creditor's  suit  for  the  purpose  of  cutting  off  their  lien  on 
said  judgment  for  their  fees,  ffeldj  That  no  question  of  notice 
of  such  attorneys'  claim  of  lien  could  arise  in  said  case,  and  that 
if  such  question  could  arise,  that  actual  notice  is  sufficient  under 
the  statute. 

Appeal  from  the  district  court  of  York  county.  Heard 
below  before  Norval,  J. 

Sedgwick  &  Power^  for  appellants. 

Brown  &  Ryan  Brothers^  for  appellees, 

Cobb,  Ch.  J. 

This  is  an  action  in  the  nature  of  a  creditor's  bill, 
brought  by  certain  judgment  creditors  of  William  H. 
Thompson  against  said  Thompson,  together  with  W.  A. 
Brown,  Samuel  H.  Sedgwick,  and  Frederick  C.  Power, 
for  the  purpose  of  subjecting  a  certain  judgment  at  law  re- 
covered in  the  district  court  of  York  county  by  the  said 
W.  A.  Brown  against  one  James  Lemon  to  the  payment 
of  the  judgments  of  the  said  plaintiffs  against  Thompson. 

Plaintiffs,  by  their  petition,  after  setting  out  their  several 
judgments  against  Thompson,  the  issuing  of  executions 
thereon  respectively,  and  their  return  wholly  unsatisfied, 
and  the  insolvency  of  Thompson,  proceed  to  charge  as  fol- 
lows: "That  for  some  years  prior  to  the  26th  day  of 
April,  1880,  the  defendant  William  H.  Thompson  was 
engaged  in  keeping  a  store  of  general  merchandise  in  the 
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said  city  of  York,  Nebraska,  carrying  on  the  business  of  a 
general  merchant  at  said  place^  and  that  the  claims  for 
which  the  said  several  judgments  ♦  ♦  *  were 
rendered  were  for  goods  purchased  by  the  said  Thompson 
on  credit  and  for  money  used  in  his  said  business  *  *  * 
that  the  said  Thompson  being  considerably  indebted,  for 
the  purpose  of  cheating  and  defrauding  his  creditors  and 
for  the  purpose  of  placing  his  goods  and  property  beyond 
the  reach  of  his  creditors  *  *  *  and  particularly  the 
plaintiffs,  did,  on  the  26th  day  of  April,  1880,  pretend  to 
sell  and  did  deliver  to  one  James  Lemon  all  his  goods 
merchandise,  book  accounts,  and  property  subject  to  execu- 
tion or  legal  process,  for  the  consideration  of  six  thousand 
dollars,  five  hundred  dollars  of  which  was  paid  at  the  time 
of  said  pretended  sale,  and  for  the  balance  of  five  thousand 
five  hundred  dollars  the  said  Thompson  took  the  unsecured 
notes  of  the  said  Lemon,  payable  as  follows :  Five  hundred 
doHars  payable  in  sixty  days  after  the  date  of  the  sale,  and 
five  hundred  dollars  every  two  months  thereafter,  thus  ex- 
tending the  time  for  the  payment  of  said  notes  over  the 
period  of  twenty-two  months,  all  of  which  was  done  by 
the  said  Thompson  with  the  view  and  for  the  purpose  of 
cheating  and  defrauding  his  crediloi-s  and  particularly 
tlle:^e  plaintiffs. 

*  *  *  "  That  the  said  defendant  Thompson,  for  the 
purpose  of  hindering  and  defrauding  his  creditors  in  the 
collection  of  their  just  claims,  and  particularly  the  plain- 
tiffs, did  send  and  remove  the  aforesaid  notes  of  the  said 
James  Lemon  out  of  the  state  of  Nebraska,  and  beyond 
the  jurisdiction  of  the  courts  of  this  state,  and  secreted  said 
notes  that  they  might  not  be  made  subject  to  the  payment 
of  the  debts  due  his  creditoi-s,  and  especially  these  plain- 
tiffs, whereby  these  plaintiffs  and  each  of  them  were  wholly 
unable  to  come  at  the  same  or  any  part  of  them. 

*  *  *  "That  on  the  10th  day  of  July,  1882,  ten  of 
the  said  notes  were  sued  by  W.  A.  Brown  in  the  district 


36        SUPREME  COURT  OF  NEBRASKA, 

Sayre  v.  Thompson. 

court  of  York  county,  as  the  owner  of  the  same,  and  judg- 
ment was  rendered  by  said  court  in  favor  of  W.  A.  Brown, 
against  James  Lemon,  on  the  18th  day  of  September,  1883, 
for  the  sum  of  six  thousand  eight  hundred  and  seventeen 
dollars  and  eighty  three-cents,  which  said  judgment  is  still 
wholly  unsatisfied  and  of  record  appears  to  be  the  property 
of  the  said  W.  A.  Brown.  The  plaintiffs  allege  that  the 
assignment  under  which  the  said  defendant  W.  A.  Brown 
claims  to  be  the  owner  of,  and  as  such  sued  upon,  said 
notes,  was  fraudulent  and  colorable  only,  and  was  made  by 
said  Thompson  and  received  by  said  Brown  with  that  in- 
tent, and  for  no  other  purpose,  and  as  part  of  the  scheme 
of  said  Thompson  to  cheat,  hinder,  and  delay  the  creditors 
of  the  said  defendant  Thompson  in  the  collection  of  their 
just  claims,  and  especially  to  hinder  and  defraud  these 
plaintiffs. 

*  *  *  "  That  said  assignment  was  without  considera- 
tion, and  was  made  solely  for  the  purpose  of  placing  said 
notes  and  the  avails  thereof  beyond  the  reach  of  the  cred- 
itors of  the  said  Thompson,  and  particularly  of  these  plain- 
tiffs. And  the  said  defendant  W.  A.  Brown  has  no  equit- 
able right  to  or  interest  in  the  same,  but  that  he  holds 
them  for  the  use  and  benefit  of  the  said  defendant  Thomp- 
son," etc.,  with  the  usual  allegations  of  conspiracy  and  con- 
federation against  the  defendants  Thompson  and  Brown. 

The  plaintiffs,  in  and  by  their  said  petition,  also  allege 
that  the  defendants  S  edgwick  &  Power,  as  attorneys, 
brought  the  action  for  the  said  defendant  W.  A.'  Brown 
on  the  notes  given  by  Lemon  as  heretofore  stated,  and  ob- 
tained judgment  on  the  same  as  in  said  petition  before 
stated,  and  for  such  services  said  Sedgwick  &  Power  have 
pretended  to  file  an  attorney's  lien  on  said  judgment  for 
the  sum  of  ond  thousand  dollars,  as  the  alleged  value  of 
their  services  in  obtaining  the  said  judgment  against 
Lemon,  as  aforesaid,  which  said  sum  of  one  thousand  dol- 
lars the  plaintiffs  allege  is  greatly  in  excess  of  the  value  of 
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said  services,  even  if  the  said  Sedgwick  &  Power  are  en- 
titled to  a  lien  on  said  judgment  for  said  serviQes,  etc., 
with  prayer  for  injunction  and  relief,  etc.  And  also 
''that  the  court  inquire  and  ascertain  whether  the  said 
Sedgwick  &  Power  are  entitled  to  a  lien  on  said  judgment 
for  their  services,  and  if  such  lien  shall  be  allowed  an  en- 
quiry be  had  as  to  what  said  services  were  reasonably 
worth,"  etc.,  with  prayer  for  general  relief. 

Each  of  the  defendants,  except  Thompson,  answered, 
and  replications  being  made  thereto,  the  pleadings  present 
the  several  questions  hereinafter  stated. 

A  trial  was  had  to  the  court,  a  jury  being  waived.  The 
court  found  all  the  allegations  of  the  plaintiffs'  petition  to 
be  true  excepting  as  to  the  lien  of  Sedgwick  &  Power. 
And  further  found  in  favor  of  the  defendants  Sedgwick 
&  Power,  in  respect  to  their  said  lien,  that  their  services 
as  such  attorneys  in  prosecuting  said  notes  to  judgment 
were  rendered  in  good  faith,  were  of  the  value  of  seven 
hundred  and  fifty  dollars,  that  no  part  thereof  has  been 
paid,  that  a  written  notice  of  such  lien  was  duly  filed,  of 
which  the  said  James  Lemon  and  each  of  the  plaintiffs  had 
actual  notice, 

A  final  judgment  was  entered  in  accordance  with  the 
9aid  findings,  from  which  the  cause  is  brought  to  this  court 
on  two  appeals. 

The  appeal  of  W.  A.  Brown,  defendant,  presents  the 
following  points : 

1.  Are  plaintiffi  entitled  to  relief  by  creditor's  bill  be- 
fore the  issuance  of  an  execution  against  their  debtor  di- 
rected to  the  sheriff  of  the  couuty  in  which  he  resideil  at 
the  time  of  its  issuance,  and  its  return  un.<atisfied  in  whole 
or  in  part? 

2.  Are  the  plaintiffs  entitled  to  proceed  by  creditor's 
bill  after  having  caused  to  be  levied  upon  and  seized  by 
the  sheriff  of  the  county,  upon  executions  issued  by  them 
against  their  judgment  debtor,  sufficient  goodsi  and  chat- 
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tels  to  satisfy  their  said  judgments  as  the  property  of  said 
jadgmeot  debtor^  and  upon  the  same  being  replevied  by 
one  James  Lemon,  having  by  stipulation  released  and  sur- 
rendered all  claim  thereto  and  of  a  return  thereof? 

3.  The  finding  of  the  court  that,  ''Afterwards  said 
Thompson  transferred  said  notes  so  taken  to  his  co-defend- 
ant, W.  A.  Brown,  in  whose  name  suit  was  brought  on  ten 
of  said  notes,  against  said  James  Lemon,  and  judgment 
thereon  recorded  therein  in  this  court  on  the  18th  day  of 
September,  1883,  for  the  sum  of  $6,817-^^^  and  casts; 
that  said  judgment  is  wholly  unsatisfied,  that  the  said  pur- 
chase of  the  said  notes  by  Brown  from  the  said  Thomj)Son, 
and  recovery  of  judgment,  was  a  part  of  the  fraudulent 
scheme  and  device  of  the  said  Thompson  and  the  said 
Brown  to  hinder,  defraud,  and  delay  the  creditors  of  the 
said  Thompson,  especially  the  plaintiffs,  in  the  collection  of 
their  just  debts  and  judgments  due  from  the  said  Thomp- 
son, and  that  therefore  the  said  W.  A.  Brown  is  the 
equitable  trustee  of  the  plaintiffs  as  to  their  above  named 
judgments,''  etc.,  is  not  sustained  by  the  evidence,  and  that 
the  judgment  is  not  sustained  by  the  evidence. 

Upon  the  first  point,  the  Nebraska  cases  cited  by  counsel 
for  defendants  fall  short  of  sustaining  their  position.  The 
case  of  Weil  &  Cahn  v.  Lank'ms,  3  Ifeb.,  384,  decided 
but  a  single  point,  to-wit :  "  That  an  attaciiing  creditor 
cannot  maintain  an  action  in  the  nature  of  a  creditor's  bill 
to  have  an  alleged  fraudulent  conveyance  from  his  debtor 
set  aside,  such  action  can  only  be  maintained  by  a  judg- 
ment creditor."  The  other  two  cases  cited — Weivland  v. 
Cochran,  9  Neb.,  482;  Crowell  v.  Horacelc,  12  Id.,  622— 
simply  follow  this  and  go  no  further. 

The  case  of  JReed  v.  Wheatoriy  7  Paige's  Chan.,  663, 
goes  further,  and  holds  that  "where  a  creditor's  bill  is 
founded  upon  a  judgment  in  the  supreme  court  or  a  decree 
of  the  court  of  chancery,  so  that  an  execution  thereon  may 
be  issued  to  any  county,  the  complainant  must  show  affirm- 
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ativelj  in  his  bill  that  he  has  exhausted  his  remedy  by 
issuing  an  execution  to  the  county  in  which  the  defendant 
resided  at  the  time  when  such  execution  was  issued,  or  he  , 
must  state  in  his  bill  some  sufficient  legal  excuse  for  issu- 
ing his  execution  to  a  different  county/' 

In  that  case  it  appeared  from  the  pleadings  that  the  de- 
fendant^ who  had  formerly  resided  in  Grenesee  county^ 
where  the  judgment  was  rendei*ed^  had  at  the  time  of  the 
issuance  of  the  execution  to  the  sheriff  of  Genesee  removed 
across  the  line  into  Niagara  county,  and  then  lived  at  a 
place  in  the  latter  county  about  ten  miles  from  his  former 
residencei  "and  that  if  an  execution  had  been  issued  to  that 
county  it  oould  have  been  levied  upon  personal  property, 
which  he  had  there  and  which  was  subject  to  sale  on  exe- 
cution, sufficient  to  have  satisfied  the  debt  and  costs/' 

This  case  is  followed  by  that  of  Mer.  and  Mechanics 
Bank  v.  Ori^,  10  Paige,  519;  also,  by  Wheder  v. 
Heenman,  3  Sand.  Ch'y,  650,  and  Smith  v.  Fitch,  Clarke's 
Ch'y,  183. 

In  the  former  of  these  cases  the  court  queries,  "Whether 
a  positive  averment  in  the  bill  that  the  defendant  has  no 
real  or  personal  estate  whatever  in  the  county  where  he 
resides,  which  is  liable  to  a  levy  and  sale  by  execution, 
would  be  a  sufficient  legal  excuse  to  authorize  the  filing  of 
a  creditor's  bill  upon  the  return  of  an  execution  issued  to 
another  county." 

This  query,  I  think,  should  be  answered  in  the  affirm- 
ative. Such  an  averment  would  present  an  issue  which  the 
plaintiff  would  be  bound  to  prove,  and  upon  its  proof  the 
necessary  feet,  and  the  only  one  which  the  return  of  an 
execution  issued  to  the  proper  county  would  tend  to  prove, 
would  be  estiiblished  before  the  court. 

In  the  case  at  bar  the  petition  contains  the  following 
allegation :  "  That  the  said  defendant,  William  II.  Thomp- 
son, has  no  property  whatever  subject  to  sale  on  execu- 
tion.'*     This  all^ation  is  not  denied  by  any  of  the  defend- 
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ants  and  mu^  therefore  be  taken  to  be  true,  and  while  it 
is  not  as  full  as  it  might  and  should  have  been,  it  will  in 
view  of  the  other  facts  admitted  and  proved  in  the  case  be 
held  sufficient 

Upon  the  second  point  it  appears  from  the  answer  of  de- 
fendant Brown,  and  reply  of  plaintifls  thereto,  that  upon 
the  commencement  of  the  several  original  actions  against 
the  defendant  Thompson  by  the  respective  plaintiffs  therein^ 
writs  of  attachment  were  issued  in  each  of  such  cases,  and 
goods  attached  thereon  sufficient  to  satisfy  each  of  said 
claims.  Said  goods  were  afterwards  replevied  by  Lemon, 
who  claimed  the  same  under  a  sale  to  him  by  defendant 
Thompson.  The  several  plaintiffs  in  said  actions — joint 
plaintiffs  in  the  case  at  bar — finally  yielded  to  this  claim 
of  Lemon  and  submitted  to  the  replevin  suit. 

I  think  that  the  most  that  can  be  claimed  for  this  part 
of  the  proceeding  is,  that  the  plaintiffs  thereby  ratified  the 
sale  from  Thompson  to  Lemon.  Brown,  by  bringing  suit 
and  recovering  judgment  against  Lemon  on  the  notes  given 
by  him  to  Thompson  upon  said  sale,  also  ratified  tlie  said 
sale,  and  is  estopped  to  deny  the  ownership  of  Lemon  in 
said  goods,  or  to  predicate  any  defense  upon  the  fact  of 
plaintiffs^  recognition  of  such  ownership.  I  therefore  deem 
it  unnecessary  to  discuss  or  decide  upon  the  question  of 
law  raised  by  counsel  for  defendant  on  this  point 

The  third  point  attacks  the  findings  of  the  district  court 
on  the  merits  of  the  case.  The  defendant  W.  A.  Brown 
claims  to  be  a  bona  fide  purchaser  of  the  Lemon  notes  for 
their  full  value  without  notice  of  any  infirmity  or  defense, 
and  in  his  deposition  taken  to  be  used  on  the  trial  in  his 
suit  against  Lemon  on  the  said  notes,  which  deposition  was 
also  introduced  and  admitted  afe  evidence  on  the  trial  of 
the  case  at  bar,  he  testified  that  he  bought  the  notes,  ten 
in  number,  calling  for  five  hundred  dollars  each,  from  W. 
H.  Thompson,  on  or  about  the  first  day  of  January,  1881; 
that  he  paid  $2,250  down  on  the  said  purchase,  and  gave 
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Thompson  bis  own  notes^  to-wit:  Four  notes  for  four 
hundred  dollars  each  and  one  for  two  hundred  and  fifty 
dollars.  That  the  money  which  he  paid  down  he  had  had 
for  a  long  time;  that  a  part  of  it,  over  one  thousand  dollars 
of  it,  he  brought  with  him  from  Iowa  when  he  came  to  this 
state.  That  he  took  the  money  which  he  paid  Thompson, 
at  the  time  he  paid  him,  out  of  a  trunk  in  which  he  had  al- 
ways kept  it.  That  the  trunk  was  kept  in  the  store-room  at 
the  railroad  depot.  That  his  business  was  that  of  telegraph 
repairer  on  monthly  wages.  That  his  wages  averaged  $70 
per  month.   • 

There  was  a  large  amount  of  testimony  taken  and  intro- 
duced on  the  part  of  the  plaintiffi,  mostly  in  the  form  of 
depositions  of  witnesses  residing  in  the  state  of  Iowa,  at  and 
near  the  place  of  the  former  residence  of  the  defendant 
Brown,  as  to  his  business,  property,  and  means  while  he 
resided  there,  and  at  the  time  of  his  departure  for  this  state. 
It  is  not  deemed  necessary  to  quote  any  of  this  testimony, 
but  only  to  say  that  upon  careful  examination  of  it  I  think 
it  amf)ly  sufficient,  in  a  case  of  fraud,  to  call  upon  the  said 
defendant  to  show  by  evidence  other  than  his  own  that  he 
possessed  the  money  which  he  claims  thus  to  have  parted 
with,  and  to  explain  the  soource  from  which  it  was  derived 
more  explicitly  than  he  has  done.  He  also  stated  in  his 
depo«iition  above  referred  to,  that  after  paying  Thompson 
tlie  §2,250  at  the  time  of  the  purchase  of  the  notes,  he  had 
a  large  amount  of  money — over  fifteen  hundred  dollars 
left.  It  appears  from  the  dej)osition  of  the  father-in-law 
of  Brown,  and  he  is  substantially  corroborated  by  a  dozen 
or  more  of  his  neighbors,  tliat  Brown  left  Iowa  for  Nebraska 
in  the  fall  of  1879,  and  at  that  time  he  was  absolutely  with- 
out money,  property,  or  means  of  any  kind,  and  that  for 
the  following  two  years  he  had  supported  his  family,  con- 
sisting of  a  wife  and  two  children,  who  remained  in  Iowa. 
It  seems  to  me  that  if  he  in  fact  acquired  the  sum  of  four 
thousand  dollars,  over  and  above  his  jwrsonal  expenses  and 


42        SUPREME  COURT  OF  NEBRASKA. 

Sayre  v.  Thompson. 


what  he  contributed  to  the  support  of  his  family^  withiD 
the  time  intervening  between  the  time  of  his  leaving  hi» 
home  in  Iowa  and  the  date  of  the  allied  purchase  of  the 
notes  in  question,  he  would  be  able  to  shoyf  from  what 
source  and  in  what  manner  he  acquired  it;  and  I  think 
there  was  sufficient  evidence  against  him  to  cast  upon  him 
the  burden  of  making  such  showing.  And  in  the  absence 
of  anj  evidence  on  his  part  tending  to  support  his  own 
claim  of  possessing  the  money  which  he  claims  to  have  paid 
for  the  notes,  I  think  the  evidence  on  the  part  of  the  plain- 
tiffs sufficient  to  sustain  the  findings  of  the  cdhrt. 

The  appeal  of  the  plaintiffs  raises  the  question  of  the 
finding  of  the  district  court  in  favor  of  the  defendants 
Sedgwick  &  Power  sustaining  their  claim  to  a  lien  upon 
the  judgment  against  Lemon  for  the  amount  of  seven  hun- 
dred and  fifty  dollars,  their  fees  in  the  case  in  which  said 
judgment  was  rendered.  The  plaintiffs,  by  their  petition^ 
question  the  amount  due  the  said  Sedgwick  &  Power  for  ■ 
their  services  and  disbursements  in  obtaining  the  said  judg- 
ment, but  do  not  directly  deny  their  right  to  a  lien  for 
whatever  such  services  and  disbursements  were  really  worth. 
Plaintiffs,  in  their  reply  to  the  answer  of  Sedgwick  & 
Powers,  "  say  that  the  attorneys,  Sedgwick  &  Power,  were 
not  entitled  to  have  and  enforce  an  attorney's  lien  against 
said  judgment  for  their  services  in  recovering  the  same,  for 
the  said  attorneys  have  never  served  upon  James  Lemon, 
the  judgment  defendant,  a  notice  of  said  claim' of  a  lien,'* 
etc. 

Our  statute  provides,  Comp.  Stat.,  Ch.  7,  Sec.  8:  "Ad 
attorney  has  a  lien  for  a  general  balance  of  compensation 
upon  any  papers  of  his  client  which  have  come  into  his 
possession  in  the  course  of  his  professional  employment, 
upon  money  in  his  hands  belonging  to  his  client,  and  in 
the  hands  of  the  adverse  party  in  an  action  or  proceeding 
in  which  the  attorney  was  employed  from  the  time  of  giv- 
ing notice  of  the  lien  to  that  party." 
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This  I  undeistand  to  be  but  a  re-enactment  of  the  oom-* 
men  law. 

Weeks^  in  his  work  on  Attorneys  at  Law,  p.  609^  quotes 
Lord  Mansfield  as  saying,  in  Welsh  v.  Hok,  1  Doug.,  338 : 
"An  attorney  has  a  lien  on  the  money  recovered  by  his  client 
for  his  bill  of  costs ;  if  the  money  come  to  his  hands  he 
may  retain  the  amount  of  his  bill.  He  may  stop  it  in 
tratrntu  if  he  can  lay  hold  of  it.  If  he  apply  to  the 
court  they  will  prevent  its  being  paid  over  until  his  de- 
mand is  satisfied.  I  am  inclined  to  go  still  further,  and 
to  hold  that  if  the  attorney  gives  notice  to  the  defendant 
not  to  pay  till  his  bill  should  be  discharged,  a  payment  by 
the  defendant  after  such  notice  would  be  in  his  own  wrongs 
and  like  paying  a  debt  which  has  been  assigned  after 
notice.'* 

I  do  not  see  how  the  question  of  notice  could  arise  be- 
tween attorney  and  client,  but  only  between  the  attorney 
of  the  successful  party  to  a  suit  or  proceeding  and  the  un« 
successful  party,  who  is,  by  force  of  the  judgment  in  such 
suit  or  proceeding,  held  to  the  payment  of  money,  and  then 
only  where  such  party  claims  to  have  paid  such  money  ta 
some  other  party  without  notice  of  the  lien  of  such  attor- 
ney. If  the  question  of  notice  could  not  have  arisen  be- 
tween Brown  and  his  attorneys  as  to  their  fees,  I  don't  see 
how  it  can  arise  between  them  and  the  plaintiffs,  who  seek 
to  be  declared  the  cestui  qae  trust  of  Brown  as  to  the  said 
judgment.  Even  if  the  question  of  notice  does  arise  be- 
tween them,  they,  as  well  as  Lemon,  have  actual  notice  of 
the  claim  of  defendants  Sedgwick  &  Power,  and  that  is  all 
that  is  necessary  to  comply  with  the  terms  of  the  statute^ 
as  I  understand  it.  As  to  the  amount  of  the  said  lien  or 
the  value  of  the  services  of  said  Sedgwick  &  Power  in 
prosecuting  said  notes  to  judgment,  whatever  might  be  the 
opinion  of  this  court  were  the  question  presented  to  them 
originally^  it  cannot  be  questioned  that  the  finding  and 
jndgment  of  the  court  on  that  branch  of  the  case  as  well 
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«s  upon  the  other  is  amply  sustained  by  the  evidence.    The 
•judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 

Maxwell,  J.,  concurs. 

Reese,  J.,  having  been  of  counsel  in  a  collateral  pro- 
tseeding,  took  no  part  in  the  decision. 


I  ^g  ^1  James  G.  McClay,  Jr.,  William  Mangan,  and  John 
-?LJ^i  Ford,  plaintiffs  in  error,  v.  Nancy  Worrall, 
33    87f       defendant  in  error. 

I,  Iiiquors:  damages  bt  sale  of:  action  by  paupeb.  A 
poor  person  dependent  for  support  upon  a  relative,  according  to 
the  provisions  of  chapter  67,  Comp.  Stat.,  maj,  in  his  own  name 
and  for  his  own  benefit,  maintain  an  action  against  a  vendor  of 
intoxicating  drinks  for  the  loss  of  snch  support,  caused  by  the 
death  of  such  relative,  when  such  death  occurs  in  consequence 
of  the  traffic  of  such  vendor  in  intoxicating  drinks,  VTithont  any 
action  of  the  county  commissioners  in  that  behalf. 

t2.  Challenge  to  Jurors.  When  such  action  is  brought  against 
two  or  more  defendants  they  are  entitled  to  no  more  peremptory 
challenges  of  jurors  than  where  the  action  is  against  a  single  de- 
fendant. 

3.  Instructions.  Certain  instructions  prayed  by  defendants  and 
refused  by  the  court  examined,  and  Hdd,  Properly  refused. 

Error  to  the  district  court  for  Nemaha  county.    Tried 
below  before  Broady,  J. 

Stowell  &  KdUgaVy  J.  C.  Wcctaon,  JE.  W.  Thomas,  and 
O.  B.  Beveridge,  for  plaintiffs  in  error. 

Osbom  &  Taylor,  for  defendant  in  error. 
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McClay  v.  Worrall. 

Cobb,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error  for 
the  loss  of  her  support,  in  the  homicide  of  her  only  son, 
Davis  8.  "Worrall,  who  was  killed  by  one  Mark  Hall,  on 
the  4th  day  of  July,  1884,  at  North  Auburn,  Nemaha 
county.  The  action  was  brought  against  the  plaintiffs  in 
error,  James  G.  McClay  and  William  Mangan  and  John 
Ford,  co-partners  in  business  as  Mangan  &  Ford,  on  the 
ground  that  they,  being  at  the  above  date  saloon  keepers  at 
said  place  engaged  in  selling  intoxicating  liquors,  both  the 
said  McClay  and  Mangan  &  Ford,  at  their  respective  sa^ 
loons  sold  and  furnished  to  the  said  Mark  Hall  and  the 
said  Davis  8.  Worrall  intoxicating  liquors,  which  they  then 
and  there  drank,  that  they  thereby  became  intoxicated  and 
by  reason  of  such  intoxication  they  became  engaged  in  a 
wrangle,  and  the  said  Mark  Hall  assaulted  the  said  Davii^ 
8.  Worrall  with  a  billiard  cue  and  killed  him,  thereby  caus- 
ing the  loss  of  support  to  his  aged  mother,  the  plaintiff. 

It  was  proved  on  the  trial  that  the  plaintiff  is  fifty-nine 
years  of  age,  that  she  is  a  widow,  and  has  been  for  twenty- 
one  years;  that  she  is  and  has  been  for  the  last  ten  years 
of  delicate  and  failing  health,  and  unable  to  perform  man- 
ual labor  except  to  a  very  limited  extent;  that  she  has 
no  property  or  means,  except  a  very  few  cheap  household 
goods ;  that  she  has  for  ten  years,  up  to  the  time  of  the 
•death  of  her  son,  Davis  8.  Worrall,  lived  with  and  been 
supported  by  him  by  means  of  his  labor;  that  she  has  no 
son  now  living;  that  she  has  four  daughters  all  of  whom 
are  married,  and  none  of  whom  have  any  property  or  means 
for  the  support  of  plaintiff.  It  also  appears  that  the  said 
Davis  8.  Worrall  was,  at  the  time  he  was  killed  as  afore- 
said, of  the  age  of  twenty-three  years,  and  unmarrieil ; 
that  he  was  engaged  in  cultivating  rented  land;  that  he 
owned  a  team  and  a  few  agricultural  implements,  but  was 
in  debt  for  a  portion  of  them  ;  that  he  was  a  strong,  healthy 
man,  industrious  and  of  gocxl  haMts. 
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It  was  also  proved,  as  well  as  admitted  in  the  pleadings, 
that  at  the  time  of  the  death  of  Davis  S.  Worrall  the  de- 
fendants, McClay  by  himself  and  Mangan  &  Ford  together 
as  partners,  were  engaged  in  selling  malt/  vinous,  and  in- 
toxicating liquors  at  Auburn.  It  was  also  proved  that  on 
the  day  in  question,  and  before  the  altercation  in  which 
Davis  S.  Worrall  lost  his  life,  both  McClay  and  Mangan 
<&  Ford  at  their  respective  saloons  in  Auburn,  by  themselves 
and  their  respective  barkeepers,  sold  and  furnished  both  to 
Davis  S.  Worrall  and  Mark  Hall,  the  man  who  killed  him, 
intoxicating  liquors  at  different  times,  which  they  severally 
drank,  and  by  means  of  which  they  both  became  intoxi- 
cated ;  that  by  reason  of  such  intoxication  they  quarreled 
and  Hall  struck  Worrall  with  a  billiard  cue,  from  theefiect 
of  which  he  soon  afterwards,  and  on  the  same  day,  died. 

The  .jury  found  a  verdict  for  the  plaintiff,  and  assessed 
her  damages  at  one  thousand  dollars.  The  cause  was 
brought  to  this  court  on  error. 

The  first  error  assigned  was  raised  by  demurrer  to  the 
petition  and  by  objection  to  the  introduction  of  any  testi- 
mony under  it,  on  the  ground  of  the  insufficiency  of  the 
petition  to  state  a  cause  of  action.  The  point  is  stated  by 
counsel  in  their  brief  in  the  following  language : 

"  First  Because  she  does  not  belong  to  either  of  the 
classes  named  in  the  statute  upon  which  she  founds  her 
action. 

^^  Second,  Because  her  claim  is  for  support  as  a  pauper, 
and  she  does  not  show  that  her  pauperism  in  any  way  grows 
Out  of  or  is  justly  attributed  to  the  liquor  traffic,  and  if  she 
claims  as  a  pauper  she  has  no  right  of  action  for  support 
in  her  own  name,  under  the  provisions  of  the  Slocum  law. 
The  law  by  Sec.  17  having  provided  a  specific  remedy  to 
com{>el  the  support  of  paupers,  that  remedy  must  be  strictly 
followed. 

"  Third*  That  if  she  had  a  l^al  right  to  support  at  the 
hand  of  her  adult  son,  Davis  S.,  which  she  could  enforce  in 
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this  action,  that  legal  right  depended  upon  the  provisions  of 
chapter  67  of  the  statutes  relating  to  paupers,  and  before 
she  oould  recover  in  this  case  she  must  allege  facts  in  her 
petition  and  prove  the  same  on  the  trial  establishing  a  full 
compliance  with  the  provisions  of  that  act,  and  in  addition 
she  must  allege  and  prove  that  Davis  S.  was  of  sufficient 
ability  to  support  her  as  is  contemplated  by  the  pauper  act, 
all  of  which  she  fails  to  do." 

The  following  is  the  provision  of  statute  above  referred 
to — Sec.  1,  chap.  67,  Comp.  Stats.:  "  Every  poor  person  who 
shall  be  unable  to  earn  a  livelihood  in  consequence  of  any 
bodily  infirmity,  idiocy,  lunacy,  or  other  unavoidable  cause, 
shall  be  supported  by  the  father,  grandfather,  mother, 
grandmother,  children,  grandchildren,  brothers,  or  sisters 
of  such  poor  person,  if  they  or  either  of  them  be  of  suffi- 
cient ability ;  and  every  person  who  shall  refuse  to  support 
his  or  her  father,  grandfather,  mother,  grandmother,  child, 
or  grandchild,  sister  or  brotJier,  when  directed  by  the  county 
commissioners  of  the  county  where  such  poor  person  shall 
be  found,  whether  such  relative  shall  reside  in  the  same 
county  or  not,  shall  forfeit  and  pay  to  the  county  commis- 
sioners, for  the  use  of  the  poor  of  their  county,  such  sum 
as  may  be  by  the  county  commissioners  adjudged  adequate 
and  proper  to  be  paid,  not  exceeding  ten  dollars  per  week, 
for  each  and  every  week  for  which  they  or  either  of  them 
shall  fail  or  refuse,  to  be  recovered  in  the  name  of  the 
county  commissioners,  for  tlfe  use  of  the  poor  aforesaid,  be- 
fore a  justice  of  the  peace  or  any  other  court  having  juris- 
diction ;  Provided,  That  whenever  any  persons  become 
paupers  from  intemperance  or  any  other  bad  conduct,  they 
shall  not  be  entitled  to  support  from  any  relative  except 
parent  or  child ;  And  provided  further,  That  such  poor 
person  entitled  to  support  from  any  such  relative  may 
bring  an  action  against  such  relative  for  support,  in  his  or 
her  own  name  and  behalf/' 

This  statute  declares  the  liability  and  legal  obligation  of 
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the  relatives  designated  to  support  the  class  of  poor  persons 
therein  named,  and  provides  the  manner  by  which  the  poor* 
fund  of  the  county  may  be  re  imbursed  in  cases  where  such 
relatives,  being  of  sufficient  ability,  shall  neglect  or  refuse 
such  support  after  being  requited  to  furnish  it  But  it 
also  provides  that  such  poor  person  may  avail  himself  of 
the  right  to  support  therein  declared,  without  resort  to  the 
overseers  of  the  poor.  It  was  clearly  the  object  of  the 
second  proviso  to  the  section  above  quoted  to  open  an  ave- 
nue to  the  compulsive  support  of  the  class  of  persons  therein 
contemplated,  not  through  the  poor-house,  but  through  the 
courts  of  justice.  In  such  cases  it  is  the  court  and  not  the 
county  commissioners  as  overseers  of  the  poor  which  may 
decide  upon  the  status  of  such  poor  person  and  the  ability 
of  the  relative  to  furnish  such  support. 

The  case  at  bar  was  brought  under  the  provisions  of 
chapter  50,  and  the  plaintiff  need  only  invoke  the  provisions 
of  chapter  67  for  the  purpose  of  establishing  one  link  in 
the  chain  of  law  constituting  her  right  to  recover,  to-witr 
The  legal  obligation  resting  upon  a  son  of  whatever  age^ 
being  of  sufficient  ability,  to  support  his  aged,  infirm,  and 
destitute  mother.  Sec.  18  of  chapter. 50,  Comp.  Stat,  pro- 
vides that,  *'The  person  so  licensed  shall  pay  all  damages 
that  the  community  or  individuals  may  sustain  in  conse- 
quence of  such  traffic,"  etc.  The  context  sufficiently  shows 
that  the  traffic  here  mentioned  is  the  traffic  in  malt,  spirit- 
uous, and  vinous  liquors  and  *any  intoxicating  drinks,  and 
by  the  provisions  of  section  11,  the  provisions  of  section  13 
are  made  to  apply  to  all  persons  engaged  in  such  traffic, 
whether  licensed  or  not. 

The  foundation  of  the  plaintiff's  right  to  damages  against 
the  plaintiffs  in  error  is,  that  by  means  and  in  consequence 
of  their  traffic  she  has  sustained  the  loss  of  that  support 
which  the  law  of  the  state  as  well  as  the  law  of  nature  gave 
her  a  right  to,  at  the  hand  of  her  son.  Non  condcd  that 
but  for  his  untimely  death  in  consequence  of  such  traffic 
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she  would  ever  have  occasion  to  invoke  the  laws  of  the 
state  against  him  for  such  support.  It  may  be  and  is 
granted,  that  in  an  action  under  the  proviso  above  quoted 
by  one  relative  against  another  for  support,  the  ability  of 
such  relative  would  have  to  be  alleged  and  proved,  and  it 
is  equally  true  that  in  the  case  at  bar  the  plaintiff  must 
have  alleged  and  proven  facts  sufficient  to  establish  a  legal 
and  reasonable  expectancy  that  but  for  his  death  her  son 
would  have  continued  in  the  future  as  in  the  past  to  possess 
the  ability  to  support  her.  This  she  has  done,  and  none 
the  less  so  because  his  ability  as  proved  consisted  less  in 
accumulated  property  than  in  strong  arms  and  a  willing 
heart. 

The  second  error  assigned  is,  because  the  court  erred  in 
refusing  to  allow  the  defendants  below  the  number  ot 
challenges  they  were  entitled  to  by  law,  and  in  refusintr  to 
allow  to  each  of  the  defendants  three  peremptory  cluillen^es 
they  were  entitled  to  by  law.  This  point  is  not  urged  in 
the  brief  and  may  be  considered  as  abandoned.  It  may 
not  be  out  of  place,  however,  to  observe  that  it  was  held 
by  this  court  in  the  case  of  Kcrkow  et  al,  v.  Bauer,  15  Neb., 
150,  that  a  suit  of  this  character  may  be  brought  "against 
any  and  all  persons  jointly  or  severally  who  sold,  gave,  or 
furnished  any  intoxicating  liquor  which  was  drank  by  liira 
on  the  day  or  about  the  time  of  such  intoxication,"  and 
there  can  be  no  doubt  of  the  correctness  of  such  holding. 
When  such  action  is  a  joint  one  as  to  the  defendants,  they 
are,  however  numerous,  but  one  party  to  the  action,  and 
are  all  together  entitled  to  no  greater  number  of  peremptory 
challenges  of  jurors  (if  any)  than  though  there  was  but  a 
single  defendant.  « 

The  third  assignment  of  error  is  based  upon  the  claim 
of  the  inadmissibility  of  any  testimony  under  the  pleadings, 
and  presents  the  same  question  as  that  considered  under 
the  first  head. 

The  fourth  error  assigned  is  predicated  upon  the  refusal 
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of  the  court  to  give  to  the  jury  instructions  Nos.  2  and  3  of 
instructions  ])rayed  by  defendants. 

These  instructions  present  the  same  point  as  that  presented 
under  the  first  error  assigned,  and  which  we  have  already 
considered  sufficiently  for  the  purposes  of  this  opinion. 

The  fifth  is  upon  the  refusal  of  the  court  to  give  instruc- 
tions numbered  4, 5, 6,  7, 8, 9,  and  10  of  defendants'  prayers, 
and  the  giving  of  instructions  5,  6,  and  7  of  plaintiff's 
prayers. 

The  prayers  of  defendants  above  referred  to  appear  in 
the  record  as  follows: 

"No.  4.  And  the  jury  are  instructed  that  under  the 
statutes  above  named  it  is  incumbent  upon  the  plaintiff  to 
prove  the  intoxication  of  Davis  S.  Worrall  and  Mark  Hall, 
and  that  the  defendants,  while  the  said  Mark  Hall  and 
Davis  S.  Worrall  were  disquah'fied  by  intemperance,  sold 
or  gave  Mark  Hall  or  Davis  S.  Worrall  intoxicating  liquors 
which  ccmtributed  to  their  intoxication. 

"No.  5.  The  jury  are  instructed  that  it  is  incumbent  upon 
the  plaintiff  to  prove  that  the  damage  to  the  means  of  sup- 
port of  plaintiff  was  caused  solely  and  alone  from  intox- 
ication, and  that  these  defendants  either  sold  or  gave  in- 
toxicating liquors  which  contributed  to  or  caused  the 
intoxication. 

"  No.  6.  The  jury  are  further  instructed  that  if  any  other 
cause  conspired  with  the  intoxication  to  produce  the  death 
of  Davis  S.  Worrall,  and  that  the  cause  of  such  death  can- 
not be  traced  directly  and  proximately  to  intoxication,  and 
that  intoxication  was  not  wholly  or  in  part  induced  by 
sale  or  gift  of  intoxicating  liquors  by  these  defendants,  then 
they  must  find  for  defendants. 

"No.  7.  In  determining  whether  the  intoxication  was 
the  immediate  or  proximate  cause  of  the  death  of  the  de- 
ceased, the  jury  should  consider  whether  the  causes  which 
actually  produced  the  death  were  such  as  naturally  resulted 
as  a  consequence  of  the  intoxication,  and  of  such  kind  as 
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niiglit  have  been  reasonably  anticipated  by  a  reasonable 
person.  If  they  were  not  such  then  the  intoxication  can- 
not in  law  be  regarded  as  the  immediate  and  proximate 
cause  of  the  death,  and  the  defendants  are  not  responsible 
therefor. 

"  No.  8.  In  determining  whether  an  act  is  the  proxi- 
mate cause  of  an  injury,  the  legal  test  is,  was  the  injury  of 
such  a  character  as  might  reasonably  have  been  foreseen  or 
expected  as  the  natural  resultof  the  act  complained  of?  A 
party  is  not,  in  law,  chargeable  with  results  which  do  not 
naturally  and  reasonably  follow  as  the  consequences  of  hia 
conduct 

"  No*.  9.  An  act  is  the  proximate  cause  of  an  event  only 
when,  in  the  natural  course  of  things  and  under  the  peculiar 
circumstances  surrounding  it,  such  an  act  would  naturally 
pnjdace  the  event,  and  in  order  to  create  a  legal  liability 
for  damages  the  injury  must  be  such  as  a  man  of  ordinary 
exj)erience  and  sagacity  could  foresee  might  probably  en- 
sue from  said  act.  The  relation  of  capse  and  effect  must 
be  shown  to  exist  between  the  act  complained  of  and  the 
injury,  and  this  relation  of  cause  and  effect  cannot  be  made 
out  by  including  the  illegal  act  of  a  third  party. 

"  No.  10.  The  damages  to  be  recovered  in  an  action 
must  always  be  the  natural  and  proximate  consequence  of 
the  wrongful  act  complained  of.  If  a  new  force  or  power 
has  intervened,  of  itself  sufficient  to  stand  as  the  cause  of 
the  mischief  or  injury,  the  first  mast  be  considered  as  too 
remote." 

The  first  of  the  above  instructions  (No.  4)  is  to  the 
effect  that  in  order  to  hold  the  defendant  liable  for  the 
damages  resulting  from  the  intoxication  of  the  persona 
named,  they  must  be  shown  to  have  been  already  intoxi- 
cated when  the  defendants  furnished  them  intoxicating 
liquors.  Such  is  not  the  law.  The  defendants  are  liable  for 
fdmishing  the  means  of  intoxication — as  well  the  first 
draught  by  which  the  state  of  intoxication  was  initiated  as 
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subsequent  ones  by  which  it  was  continued  and  inflamed. 
And  such  would  be  true  even  were  it  in  proof,  which  it  is 
not  in  this  case,  that  defendants  furnished  the  first  draught 
while  the  subject  of  the  intoxication  was  perfectly  sober, 
and  the  liquors  which  intensified  and  completed  the  intox-- 
ication  were  furnished  by  other  parties,  so  that  when  the 
careful  and  responsible  liquor  dealer  sells  a  glass  of  brandy 
to  be  drank  as  a  beverage,  he  takes  the  chance  of  his  cus- 
tomer completing  the  intoxication  thus  began  at  the  bars 
of  less  careful  dealers  and  upon  a  lower  grade  of  intox- 
icating liquors ;  and  where  legal  damages  result  from  such 
intoxication,  each  dealer  is  equally  liable.  See  Elshire  v. 
Schuyler,  15  Neb.,  561. 

By  the  5th  and  6th  prayers  the  court  is  asked  to  tell  the 
jury  that  tlie  plaintifl^  cannot  recover  unless  the  death  of 
Davis  S.  Worrall  was  caused  solely  by  the  traffic  of  the 
defendants.  I  understand  the  law  to  be  otherwise,  and 
that  if — wliatever  the  fatal  cause  was — if  it  was  inspired  or 
contributed  to  by  the  state  of  intoxication  caused  in  whole 
or  in  part  by  the  said  traffic  of  the  defeadants,  they  are 
liable. 

The  7th,  8th,  9th,  and  10th  prayers  were  predicated  upon 
the  theory  that  it  is  necessary  to  a  recovery  in  an  action  of 
this  kiud  that  the  death  or  damage  should  be  the  natural 
and  logical  result  of  the  act  of  selling  or  giving  intoxicating 
liquors,  and  that  the  traffic  of  the  vendor  must  be  the 
proximate  and  not  the  remote  cause;  also,  that  the  death 
or  damage  must  be  such  as  might  have  been  reasonably 
anticipated  by  a  reasonable  person. 

In  addition  to  what  is  above  stated,  attention  is  called  to 
the  provision  of  the  statute.  The  language  of  section  13, 
chap.  50,  when  we  consider  the  subject  to  which  it  is  ap- 
plied, forbids  the  construction  that  the  damages  therein 
spoken  of  must  be  direct  or  proximate.  In  that  sense, 
how  is  it  possible  that  a  traffic — that  is,  selling  an  article — 
could  damage  any  one  ?     Possibly  the  purchaser  would  be 
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directly  and  proximately  damaged  to  the  extent  of  the 
price,  providing  he  paid  for  the  article  purchased,  but 
clearly  that  is  not  the  damages  which  the  legislature  had 
in  view  when  they  enacted  the  statute.  Again,  it  is  quite 
possible  that  an  individual  might  be  damaged  by  the  use 
of  the  article  trafficked  in  to  the  extent  of  his  health  or 
of  his  life.  But  who  will  say  that  the  drinking  of  alco- 
holic liquors  logically  follows  its  sale  and  purchase.  But 
how  can  the  traffic  logically  or  proximately  damage  the 
community?  Clearly  in  no  way,  and  the  statute  expressly 
provides  that  those  engaged  in  the  traffic  shall  pay  all 
damages  which  the  community  may  sustain  by  reason 
thereof.  Such  damages  may  be  indirect  and  remote  as 
long  as  they  can  be  traced  to  the  traffic  as  the  inspiring, 
aggravating,  or  assisting  cause. 

It  is  not  necessary,  as  it  appears  to  me,  that  the  damage 
should  be  such  an  one  as  might  be  foreseen  or  anticipated 
by  a  reasonable  pereon  as  a  consequence  of  such  traffic,  or 
that  it  should  naturally  flow  therefrom..  A  man  under  the 
influence  of  intoxicating  liquor  does  not  act  naturally,  nor 
do  the  rules  laid  down  by  Locke  or  Bacon  aflbrd  any  clue 
to  the  dark  and  devious  paths  which  he  may  follow  to  his 
own  destruction  or  that  of  others. 

None  of  the  instructions  express  the  law  as  applicable 
to  the  facts  of  the  case,  and  there  was  no  error  in  their 
refusal. 

The  other  points  assigned  as  error  in  the  petition  in 
error,  not  being  urged  in  the  brief  or  at  the  hearing,  will 
not  be  examined. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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18    54  James  Philpot,  plaintiff  in  error,  v.  The  Sand- 
'      wicH  Manufacturing  Co.,  defendant  in  error. 

Same  v.  Same. 

1.  Infant.  Contracts  of  an  infant,  other  than  for  necessaries,  are 
voidable  only,  and  npon  coming  of  age  he  may  affirm  or  avoid 
in  his  discretion. 

2 .     If  an  infant  purchase  i)ersonal  property  and  give  his 

promissory  note  therefor,  he  can  not,  npon  arriving  at  the  age 
of  twenty-one  years,  retain  the  property  and  plead  infancy  as  a 
defense  to  the  note. 

Error  to  the  district  court  for  Nemaha  county.  Tried 
below  before  Broady,  J. 

J,  JET.  Haldemanj  for  plaintiff  in  error. 

E,  H,  Wooley,  for  defendant  in  error. 

Maxwell,  J. 

These  are  two  cases  between  the  same  parties,  in  which 
substantially  the  same  questions  are  presented,  and  they 
will  be  considered  together.  The  actions  were  brought 
upon  certain  promissory  notes  given  by  the  plaintiff  and 
one  John  Beadle  for  certain  machinery.  The  defense  set 
forth  in  the  answers  was,  that  "  the  said  James  Philpot  was 
an  infant  within  the  age  of  twenty-one  years."  On  the 
trial,  a  jury  being  waived  in  each  case,  the  court  made 
special  findings  of  fact,  which  in  the  first  ease  submitted 
are  as  follows : 

1st.  The  court  finds  that  when  the  defendant  James 
Philpot  signed  the  note  sued  on  in  this  action,  he  wiis  an 
infant  under  the  age  of  twenty-one  years,  and  that  ho  ar- 
rived at  his  majority  on  or  about  March  10,  1883;  that 
after  the  maturity  of  said  note,  and  after  said  Philpot  had 
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arrived  at  fall  age,  and  before  commencement  of  this  ac- 
tion, he,  {said  Philpot,  made  payments  on  s^iid  note,  and 
promisul  the  agent  of  plaintiff,  who  held  paid  note  for  col- 
lection, that  he  would  pay  the  balance  due  on  said  note  if 
the  defendant  Beadle  did  not  pay  the  same,  and  if  plain- 
tiff could  not  get  said  balance  of  said  Beadle.  That  said 
Beadle  did  not  and  has  not  paid  said  balance,  and  plaintiff 
has  not  and  could  not  get  said  balance  of  said  Beadle. 
That  when  said  Philpot  made  said  promise  he  did  not 
know  he  was  not  legally  liable  to  pay  said  note,  and  that 
there  is  due  and  unpaid  on  said  note  the  sum  of  $58.  To 
which  Philpot  excepts. 

2d.  As  a  conclusion  of  law,  the  court  finds  that  the  de- 
fendant, James  Philpot,  is  liable  to  plaintiff  on  said  note, 
and  that  plaintiff  is  entitled  to  recover  thereon  against  said 
Philpot  said  sum  of  $58. 

The  finding  in  the  second  case  is  substantially  the  same 
as  in  the  first,  except  as  to  payment  and  the  amount. 

There  is  a  want  of  harmony  in  the  decisions  in  regard 
to  the  liability  of  an  infant  upon  his  obligations.  Thus, 
Coke  states  the  rule  to  be  that  an  infant  will  not  be  bound 
by  a  personal  obligation  even  where  it  is  given  for  neces- 
saries.    Co.  Litt,  1726. 

In  Keam  v.  Boycott,  2  H.  Black,  511,  Chief  Justice  Evrie 
laid  down  the  doctrine  that  where  the  court  could  pronounce 
the  contract  for  the  benefit  of  the  infant  as  for  necessaries,  it 
was  valid ;  where  the  court  found  the  contract  prejudicial  to 
the  infant  it  was  void ;  and  in  cases  tvhere  the  benefit  or  pre- 
judice was  uncertain  the  contract  was  voidable  only.  Judge 
Story  declared  these  instructions  to  be  founded  on  solid  rea- 
son. 1  Mason,  82.  In  this  country  the  courts,  at  the  present 
time,  generally  divide  the  contracts  of  an  infant  into  those 
for  necessaries,  which  are  binding  upon  Jiim;  and  other 
contracts,  which  are  voidable  at  his  election  on  coming  of 
age.  The  well  settled  rule,  therefore,  is  that  a  negotiable 
note  of  an  infant  is  not  void  but  voidable  only.      Goodscll 
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V.  Myers,  3  Wend.,  479.  Wright  v.  Steele,  2  N.  H.,  51. 
Bed  V.  Givens,  3  B.  Mon.,  72.  Keil  v.  Healy,  84  111.,  104. 
Iinoin  0.  Iitcin,  9  Wall.,  617.  After  an  infant  has  arrived 
at  the  age  of  twenty-one  years  he  may  disavow  or  ratify 
any  contracts  not  made  for  necessaries.  In  the  absence  of 
any  statute  providing  how  a  contract  shall  be  ratified,  any 
one  of  three  modes  ordinarily  will  be  sufficient.  1st.  An 
express  ratification.  2d.  Acts  which  imply  an  affirmance, 
3d.  The  omission  to  disaffirm  in  a  reasonable  time.  The 
particular  acts  which  constitute  a  ratification  must  neces- 
sarily depend  to  a  great  extent  on  the  nature  of  the  con- 
tract. When  it  is  executed  and  beneficial  to  the  infant — 
as  where  he  has  purchased  real  estate — it  vests  in  him  the 
freehold  until  he  disagrees  to  it,  and  the  continuance  in 
possession  after  he  is  of  age  is  an  implied  confirmation  of 
the  contract.  So  as  to  a  lease.  Delano  v.  Blake,  11  Wend,, 
85.  Jones  tJ.  Phenix  Bank,  4  Seld.,  228.  And  an  infant 
can  not  be  permitted  to  retain  personal  property  purchased 
by  him,  and  at  the  same  time  repudiate  the  contract  upon 
which  he  received  it.  Kitchen  v,  Lee,  11  Paige,  107. 
Lynde  v.  Budd,  2  Id.,  190.  Deacon  v.  Boyd,  1  Dana,  45. 
Cheshire  v.  Barrett,  4  McCord,  241.  Ottman  v.  Monk,  3 
Sundf.,  431.  He  who  asks  equity  must  do  equity,  In  the 
case  at  bar  the  purchase  was  a  joint  one.  The  plaintiff, 
after  coming  of  age,  so  far  as  appears,  made  no  offer  to 
return  the  property,  but  still  retains  possession.  He  also 
made  payments  on  the  notes.  This  we  regard  as  a  suffi- 
cient affirmance  of  the  contract.  The  law  which  enables  a 
party  who  has  purchased  property  during  infancy  to  disaf- 
firm on  coming  of  age,  is  to  be  used  as  a  shield  and  not  as 
a  sword — ^as  a  means  by  which  he  may  be  discharged  from 
a  contract  which  he  deems  prejudicial.  The  object  is  not 
to  enable  him  to  rob  others  of  their  property,  but  upon 
making  restitution  to  be  discharged  from  the  contract.  The 
i'lxct  that  when  Philpot  made  the  promise,  after  coming  of 
agi',  to  pay  the  notes,  he  did  not  know  that  he  was  not 
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legally  liable  to  pay  said  notes,  is  uot  material  in  this  case, 
and  need  not  be  considered,  there  being  a  sufiGcient  ratifi- 
cation by  other  acts  of  the  plaintifiF.  The  plaintiff  in  error 
has  the  property,  the  fruit  of  the  contract.  There  is  no 
claim  or  charge  that  it  was  of  less  value  than  the  price 
agreed  to  be  paid.  Honesty  and  fair  dealing  require  that 
he  should  pay  for  the  same.  There  is  no  error  in  the 
recunl,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


QuiN  Bohanan,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Murder:  verdict  of  loweb  degbeb  on  second  trial. 
Where  on  a  trial  for  murder  the  defendant  is  foand  gailty  of  a 
lower  degree  of  homicide  than  the  highest  degree  charged  in  the 
indictment,  and  on  his  motion  a  new  trial  is  granted,  the  effect 
of  granting  a  new  trial  is  to  set  aside  the  whole  verdict  and  leave 
the  case  for  retrial  npon  the  same  issues  as  upon  the  first  trial. 

12.  Jurors:  competency.  If  npon  examitiation  of  a  jnror  it  is 
shown  that  he  has  an  opinion  founded  upon  newspaper  reports, 
and  it  shall  satisfitctorily  appear  that  the  character  of  such 
opinion  is  such  that  it  will  not  interfere  with  his  rendering  an 
impartial  verdict,  it  is  not  error  to  admit  him  to  the  jury. 

B.  Attorney :  abgument  objected  to,  exceptions  must  bx 
TAKEN.  When  it  is  alleged  that  an  attorney,  in  the  argument 
of  a  cause  on  trial  to  a  jury,  went  outside  of  the  record  and 
appealed  to  the  passions  and  prejudices  of  the  jury,  the  atten- 
tion of  the  court  should  be  called  to  the  language  and  conduct 
of  the  attorney  by  the  proper  objection  and  a  ruling  had  thereon 
by  the  court.  If  the  objection  is  overruled  and  an  exception 
tuken  to  the  ruling,  the  question  may  be  reviewed  in  the  su- 
preme court  upon  the  decision  of  the  trial  court.  Without  such 
ruling  and  exception  there  is  nothing  for  the  reviewing  court  to 
consider. 
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Error  to  the  district  court  for  Otoe  county,  where  the 
cause  was  taken  on  change  of  venue  from  Lancaster  county. 
Tried  below  before  Poukd,  J. 

C.  E,  Magoon  and  O.  P,  Mason^  for  plaintiff  in  error, 
cited :  Stuart  i\  Commonwealth,  28  Gratt.,  950.  People 
V.  Gilmore,  4  Cal.,  376.  Bamett  v.  People,  54  III,  3-25. 
People  V.  Knapp,  26  Mich.,  112.  State  v.  Martin,  30 
Wis.,  216.  Dawson  v.  State,  65  Ind.,  422.  Wa7mock  i\ 
State,  6  Tex.  App.,  450.  State  v.  De  Laney,  28  La.  Ann., 
484.  Miller  v.  State,  58  Ga.,  200.  Guenther  v.  People^ 
24  N.  Y.,  100.  Jones  v.  State,  13  Tex.,  184.  State  v. 
Smith,  53  Mo.,  139.  Johnson  v.  State,  29  Ark.,  31. 
Cooley  Cons.  Lim.,  §  328,  and  cases  cited.  1  Bishop  Grim. 
Law,  §  676.  1  Wharton  Grim.  Law,  §  550,  and  cases 
cited.  State  v.  LesHing^  16  Minn.,  75.  /Safe  r.  Belden^ 
38  Wis.,  120.     Brennan  v.  People,  15  III,  517. 

William Leese, Attorney  Genaal, and/.  B. Strode, District 
Attorney,  for  the  State,  cited  :  State  v.  Bchimei^,  20  Ohio 
State,  572.  Jarvis  v.  State,  19  Id.,  585.  Leslie  v.  The 
State,  18  Id.,  394.  People  v.  Keefer,  3  Pac.  Rep.,  818. 
State  V.  McCord,  8  Kan.,  232.  State  r.  Tweedy,  11  Iowa, 
350.  Sanders  v.  The  State,  85  Ind.,  318.  State  v.  Mor- 
ris, 1  Blackf.,  37.  Commonwealth  v.  Arnold,  6  Crini. 
Law  Mag.,  61.  Baldwin  v.  The  State,  12  Neb.,  64. 
Cooley  Cons.  Lini.,  327. 

Reese,  J. 

The  plaintiff  in  error  was  indicted  by  the  grand  jur}'  of 
the  February  term,  1882,  of  the  district  court  of  Lancaster 
county.  There  was  but  one  count  in  the  indictment.  The 
crime  charged  was  murder  in  the  first  degree.  A  trial 
was  had  at  the  following  May  term  of  court,  which  re- 
sulted in  a  conviction  of  murder  in  tho  second  degree. 
Plaintiff  in  error  then  brought  the  cause  into  the  supreme 
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court,  where  the  judgment  of  the  distriot  court  was  re* 
versed  and  a  new  trial  ordered.  See  Bohanan  v.  The  State y 
15  Neb.,  209.  A  change  of  venue  was  then  taken  by 
which  the  place  of  trial  was  removed  from  Lancaster  to 
Otoe  county.  On  the  second  trial  the  jury  found  him 
guilty  of  murder  in  the  first  degree.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  the  court  imposed  upou 
him  the  penalty  of  death.  He  now  prosecutes  error  iu 
this  court. 

Prior  to  the  commeucement  of  the  last  trial  the  plaintiff 
in  error  filed  in  the  district  court  a  plea  of  former  acquit* 
tal  of  the  charge  of  murder  in  the  first  degree.  This  plea 
contained  a  i^tal  of  the  facts  of  the  previous  trial  on  the 
same  indictment,  and  the  conviction  thereon  of  murder  iu 
the  second  degree  and  his  sentence  to  the  penitentiary  tor 
life.  To  this  plea  the  state  made  answer,  alleging  that  the 
plea  ought  not  to  be  sustained  for  the  reason  t^at  on  de- 
fendant's own  motion  the  verdict  and  judgment  were  set 
aside  and  a  new  trial  granted.  Plaintiff  in  error  demiirretl 
to. this  answer.  The  demurrer  was  overruled.  The  plea 
was  held  bad  and  the  first  trial  held  not  a  bar  to  a  pro.secu- 
tion  for  murder  in  the  first  degree,  as  charged  in  the  in- 
dictment. 

During  the  progress  of  the  trial  plaintiff  in  error  re- 
quested the  court  to  instruct  the  jury  as  follows : 

"10.  If  the  jury  find  from  the  evidence  that  at  the 
May  term,  1882,  of  the  district  court  of  Lancaster  county, 
in  the  state  of  Nebraska,  the  defendant  was  tried  upon  the 
same  indictment  upon  which  he  is  now  being  prosecuted, 
and  upon  such  trial  was  found  guilty  of  murder  iu  the  sec- 
ond degree,  and  judgment  was  rendered  against  him  upon 
such  finding,  then,  as  a  matter  of  law,  the  jury  in  this  case 
cannot  find  the  defendant  guilty  of  murder  in  the  first  de- 
gree." 

The  court  refused  to  give  this  instruction,  but  in- 
structed the  jury  as  follows  upon  that  question: 
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*'  11.  You  should  not  be  influenced  in  the  least  by  any 
thing  that  any  other  jury  may  have  done/' 

To  the  refusal  to  give  the  first  above  quoted  instruction^ 
and  to  the  giving  of  the  second,  plaintiff  in  error  excepted. 

By  the  foregoing  it  will  be  seen  that  the  question  here 
presented  is,  whether  or  not  the  verdict  of  the  jury  on  the 
first  trial,  finding  plaintiff  in  error  guilty  of  murder  in  the 
second  degree,  is  such  an  acquittal  of  the  crime  of  murder 
in  the  first  degree  as  would  protect  and  shield  plaintiff  in 
error  from  the  danger  of  a  conviction  of  the  higher  crime 
on  the  second  trial — the  verdict  and  judgment  having  been 
set  aside  upon  his  own  motion  and  request.  The  question 
here  presented  is  a  new  one  in  this  state,  and  is  one  of 
great  importance.  The  question  is  not  new  in  the  sense  of 
its  never  having  decided  in  other  states;  but,  unfor- 
tunately, the  decisions  of  the  courts  of  last  resort  in  other 
states,  upon  the  question  here  presented,  have  not  been 
uniform.  The  doctrine  contended  for  by  plaintiff  in  error 
has,  to  a  greater  or  less  extent,  been  declared  by  the  su- 
j)reme  courts  of  Virginia,  California,  Tennessee,  Illinois, 
Michigan,  Iowa,  Mississippi,  Wisconsin,  Indiana,  Alabama, 
Texas,  Missouri,  and  Arkansas.  It  is  not  deemed  neoes- 
*iary  to  notice  the  decisions  of  all  those  states,  as  some  of 
tliem  are  simply  dictdy  and  some  are  in  cases  dissimilar  to 
the  one  at  bar,  but  we  will  notice  the  reasoning  in  what 
we  deem  the  leading  cases  upon  the  subject. 

In  The  People  v,  Gihiore,  4  Cal.,  376,  the  accused  was 
indicted  for  murder.  Upon  trial  the  jury  rendered  a  ver- 
-dict  of  guilty  of  manslaughter,  which  was  set  aside  on  the 
prisoner's  motion,  and  a  new  trial  ordered.  On  the  second 
arraignment  he  pleaded  a  former  acquittal.  Chief  Justice 
Murray,  in  writing  the  opinion  of  the  court,  which  at  that 
time  (1864)  consisted  of  himself  and  Mr.  Justice  Heyden- 
feldt,  argues  the  question  at  some  length  and  with  ability, 
but  to  the  mind  of  the  writer  his  deductions  are  not  con- 
-clusive.     From  the  opinion  I  quote  as  his  first  proposition 
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as  follows :  ^'  A  oonvictiou  for  manslaughter  is  an  acquit- 
tal of  the  charge  of  murder,  and  the  verdict,  though  gen- 
eral in  its  terms,  must,  by  legal  operation,  amount  to  an 
acquittal  of  every  higher  offense  charged  in  the  indictment 
than  the  particular  one  of  which  the  prisoner  is  found 
guilty.  The  reason  is  obvious;  if  such  were  not  the  case 
the  party  after  undergoing  punishment  for  manslaughter 
might  be  arraigned  and  tried  again  for  murder,  notwith- 
standing he  had  been  compelled  to  answer  this  charge  upon 
the  first  trial,  and  the  jury  had  passed  upon  the  same.'* 
This  is  undoubtedly  correct  so  long  as  the  verdict  of  the 
jury  is  allowed  to  stand.  It  must  be  conceded  that  until 
the  accused  himself  procures  the  cancelation  of  the  ver- 
dict the  judgment  must  be  a  com])lete  protection  against  ~ 
another  prosecution  for  the  same  crime.  So  also  would  be 
a  verdict  of  not  guilty.  But  where  the  prisoner  upon  his 
own  motion  procures  a  verdict  to  be  set  aside,  the  rule 
should  be  otherwise.  In  support  of  his  conclusion  the 
learned  writer  cites  Hart  v.  The  State ,  25  Miss,,  ;378,  and 
quotes  as  follows:  '*The  jury  in  such  a  case,  in  contem- 
plation of  law,  renders  two  verdicts.  The  one  acquitting 
him  of  the  higher  crime,  the  other  convicting  him  of  the 
inferior.'^  It  is  quite  diflBcult  for  us  to  adopt  this  prop- 
osition. The  veixlict  in  such  case  must  be  an  entirety. 
The  prisoner  stands  charged  with  the  unlawful  killing 
of  the  deceased.  He  is  either  guilty  or  not  guilty.  It 
found  guilty  it  is  the  next  duty  of  the  jury  to  ascertuiu 
the  magnitude  of  this  guilt.  When  that  is  done  the  ver- 
dict of  guilty  is  returned  with  a  finding  as  to  the  grade  of 
that  guilt.  At  the  time  this  decision  was  made  the  .crimi- 
nal code  of  California  contained  the  following  section  :  "  A 
new  trial  is  a  re-examination  of  the  issue  in  the  same  court 
before  another  jury  after  verdict  has  been  given.  It 
places  the  parties  in  the  same  position  as  if  no  trial  had 
been  had.  All  the  testimony  must  be  produced  anew, 
and  the  former  verdict  can  n(»t  be  used  or  referred  to  either 
in  evidence  or  in  :^r«]^nment." 
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This  section  was  not  deemed  suflBcicnt  to  justify  the 
court  in  putting  the  prisoner  upon  his  trial  for  murder,  but 
the  court  combata  the  power  of  the  legislature  to  enact 
such  a  law  by  the  following:  *'The  constitution  of  this 
state  has  provided  that '  no  person  shall  be  subject  to  be 
twice  put  in  jeopardy  for  the  same  offense/  Now,  if  I  am 
right,  that  a  conviction  for  manslaughter  is  an  acquittal  for 
murder,  it  must  follow  that  any  law  that  would  compel  a 
party  to  be  re-tried  for  murder  in  order  to  escape  the  minor 
offense,  thereby  putting  the  party  in  jeopardy,  is  in  conflict 
with  this  provision  of  the  constitution."  Thus  the  learned 
judge  in  the  discussion  of  the  case  goes  beyond  the  rulings 
ot  any  of  the  other  courts.  The  supreme  courts  of  Kan- 
sas, Indiana,  Kentucky,  North  Carolina,  and  others,  have 
not  hesitated  to  follow  such  laws  and  apply  the  principle 
to  capital  cases.  And  in  California,  in  a  recent  decision,  the 
supreme  court  has,  to  the  mind  of  the  writer,  fully  overruled 
the  holding  in  Tlie  People  v,  Gilmore,  In  The  People  v, 
KeefeVy  reported  in  3  Pacific  Reporter,  81 8,  it  is  held  that "  on 
a  plea  of  former  conviction  under  an  indictment  for  mur- 
der, the  fact  that  defendant  was  convicted  of  murder  in 
the  second  degree  will  not  be  a  bar  to  a  conviction  of  mur- 
der in  the  first  degree  on  a  re-trial."  It  is  insisted  that 
this  decision  was  made  under  a  provision  of  the  statute 
enacted  in  1874,  which  is  as  follows:  "  The  granting  of 
a  new  trial  places  the  parties  in  the  same  position  as  if 
no  trial  had  been  had.  All  the  testimony  must  be  pro- 
duced anew,  and  the  former  verdict  cannot  be  used  or  re- 
ferred to  either  in  evidence  or  in  argument,  or  be  pleaded 
in  bar  of  any  conviction  which  might  have  been  had  under 
the  indictment."  It  will  be  ob^^erved  that  in  essence  this 
section  does  not  vary  materially  from  the  one  in  force  at 
the  time  of  the  decision  in  The  People  v.  Gilmore.  It  can 
do  little  more  than  to  place  the  parties  "in  the  same  pasi- 
tion  as  if  no  trial  had  been  had,"  as  provided  in  the  first 
act     But  it  is  worthy  of  notice  that  a  careful  examination 
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of  ilie  opinion  in  The  People  v,  Keefer  fails  to  disclose  any 
reference  to  the  act  of  1874.  The  decision,  by  an  unani- 
mous court,  is  based  entirely  upon  another  section  of  the 
criminal  code,  which  was  passed  in  1856,  which  divided 
the  crime  of  murder  into  two  degrees,  the  first  and  second. 
The  section,  as  amended  April  19,  1856,  is  as  follows: 

*' Malice  shall  be  implied  when  no  considerable  provoca- 
tion, or  when  all  the  circumstances  of  the  killing  show  an 
abandoned  and  malignant  heart.  All  murder  which  shall 
be  perpetrated  by  means  of  poison,  or  lying  in  wait,  tor- 
ture, or  by  any  other  kind  of  willful,  deliberate,  and  pre- 
meditated kjlling,  or  which  shall  be  committed  in  the  per- 
petration or  attempt  to  perpetrate  any  arson,  rape,  robbery, 
or  burglary  shall  be  deemed  murder  of  the  first  degree ; 
and  all  other  kinds  of  murder  shall  be  deemed  murder  of 
the  second  degree ;  and  the  jury  before  whom  any  person 
indicted  for  murder  shall  be  tried  shall,  if  they  find  such 
{)erson  guilty  thereof,  designate  by  their  verdict  whether  it 
be  murder  of  the  first  or  second  degree;  but  if  such  person 
shall  be  convicted  on  confession  in  open  court,  the  court 
shall  proceed,  by  examination  of  witnesses,  to  determine 
the  degree  of  the  crime  and  give  sentence  accordingly. 
Every  person  convicted  of  murder^of  the  first  degree  shall 
sulfer  death,  and  every  person  convicted  of  murder  of  the 
second  d^ree  shall  suffer  imprisonment  in  the  state  prison 
for  a  term  not  less  than  ten  yeai-s  and  which  may  extend 
to  life." 

The  court,  in  the  opinion  by  Judge  McKinstry,  uses  the 
following  language:  "  The  indictment  charges  the  crime 
of  murder y  ^nd  the  defendant  was  not  acquitted  of  murder 
by  the  first  verdict.  In  dividing  the  crime  of  murder  into 
two  degrees  the  legislature  recognized  the  fact  that  some 
murders,  comprehended  within  the  same  general  definition, 
are  of  a  less  cruel  and  aggravated  character  than  others, 
ami  deserving  of  less  punishment.  It  did  not  attempt  to 
define  the  crime  of  murder  anew,  but  only  to  draw  certain 
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Hues  of  distinction  by  reference  to  which  the  jury  might  de^ 
termine,  in  a  particular  case,  whether  the  crime  deserved 
the  extreme  penalty  of  the  law  or  a  less  severe  punishment. 
People  V.  Haun,  44  CaL,  98.  People  v.  Doyell,  48  Cal.,  94. 
After  the  act  of  1856,  which  divided  the  crime  into  mur* 
der  of  the  first  and  second  degrees,  murder  remained  and 
it  still  remains  the  unlawful  killing  of  a  human  being  with 
malice  aforethought.  Penal  Code,  187,  188.  The  malice 
may  be  express  or  implied ;  the  express  intent  to  kill  or  to 
commit  one  of  the  named  felonies  may  be  aflSrmatively  es- 
tablished, or,  the  killing  being  proved,  the  malice  may  be 
implied,  but  in  either  case  the  crime  is  murder.  The  fact 
that  a  severer  penalty  is  to  be  imposed  in  one  case  than  the 
other  does  not  change  the  eiFect  of  a  previous  conviction,, 
and  the  defendant  who  on  his  own  motion  secures  a  new 
trial  subjects  himself  to  a  re- trial  on  the  charge  of  murder, 
whether  the  first  verdict  Avas  guilty  of  murder  of  the  first 
or  of  the  second  degree.  At  the  second  trial  he  may,  if 
the  evidence  justify  such  verdict,  be  found  guilty  of  mur- 
der of  the  first  degree." 

It  will  be  observed  that  the  provisions  of  the  amended 
act  of  1856  are  very  similar  to  the  provisions  of  sections 
three,  four,  and  four  hundred  and  eighty-nine  of  the  crim- 
inal code  of  Nebraska,  except  that  murder  in  the  second 
degree  is  not  sjiecifically  described.  The  sections  above 
referred  to  are  as  follows : 

Sec.  3.  "  If  any  person  ehall  purposely,  and  of  deliber- 
ate and  premeditated  malice,  or  in  the  perpetration,  or 
attempt  to  perpetrate  any  rape,  arson,  robbery,  or  burglary, 
or  by  administering  poison,  or  causing  the  same  to  be 
done,  kill  another;  or,  if  any  person,  by  willful  and  corrupt 
perjury,  or  by  subornation  of  the  same,  shall  purposely 
procure  the  conviction  and  execution  of  any  innocent  per- 
son ;  every  person  so  offending  shall  be  deemed  guilty  of 
murder  in  the  firet  degree,  and,  upon  conviction  thereof^ 
shall  suffer  death." 
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Sec.  4.  "If  any  person  shall  purposely  and  maliciously, 
but  without  deliberation  and  premeditation,  kill  another, 
every  such  person  shall  be  deemed  guilty  of  murder  in  the 
second  degree;  and  on  conviction  thereof  shall  be  im- 
prisoned in  the  |>enitentiary  not  less  than  ten  years,  or 
during  life  in  the  discretion  of  the  court." 

Sec.  489.  "  That  in  all  trials  for  murder,  the  jury  be- 
fore whom  such  trial  is  had,  if  they  find  the  prisoner  guilty 
thereof,  shall  ascertain  iu  their  verdict  whether  it  be  mur- 
der in  the  first  or  second  degree,  or  manslaughter;  and  if 
such  person  be  convicted  by  confession,  in  open  court,  the 
court  shall  proceed  by  examination  of  witnesses,  in  oj^n 
court,  to  determine  the  degree  of  the  crime,  and  shall  pro- 
nounce sentence  accordingly." 

By  section  19  of  the  act  of  California,  passed  in  1850,. 
and  which,  so  far  as  we  are  able  to  ascertain,  still  remains 
upon  the  statute  books  of  that  state,  murder  is  defined  to 
be  ^^  the  unlawful  killing  of  a  human  being  with  malice 
aforethought,  either  express  or  implied.     *     *     *  >^ 

In  Baldwin  v.  The  State,  12  Neb.,  61,  the  then  chief 
justice,  Maxwell,  in  delivering  the  opinion  of  the  court, 
in  referring  to  the  indictment  which  charged,  in  separate 
counts,  the  crime  of  murder  in  the  first  degree,  says: 
"There  is  but  one  oflTense  charged  in  the  indictment  in  this 
case,  viz. :  The  unlawful  killing  of  Allen  J.  Yokum."  If, 
therefore,  there  is  but  one  offense  charged  in  the  indict- 
ment in  the  case  at  bar — the  unlawful  killing  of  James 
Cook — it  would  seem  that  the  adjudications  of  the  state  of 
California  may  well  be  said  to  sustain  the  action  of  the 
trial  court  in  placing  the  plaintiff  in  error  upon  his  trial 
for  murder  in  the  first  degree. 

In  People  v,  Hann,  44  Cal.,  96,  the  supreme  court, 
by  Judge  Belcher,  in  speaking  of  the  division  of  the 
crime  of  murder  into  two  degrees,  says:  "In  making  the 
division  the  legislature  recognized  the  fact  that  some 
murders  compi*ehended  within  the  general  definition  are 
5 
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of  a  less  cruel  and  aggravated  'character  than  others^ 
and,  therefore,  deserving  of  less  punishment.  It  also 
recognized  the  fact  that  some  murders  of  the  less'  aggra- 
vated class  are  deserving  of  less  punishment  than  others 
of  the  same  class,  and  it  accordingly  provided  that  murders 
of  the  second  degree  should  be  punished  by  terms  of  im- 
prisonment depending  for  their  length  uj>on  the  circum- 
stances of  each  particular  case.  In  all  this,  however,  the 
legislature  did  not  intend  to  say  that  murder  of  the  second 
degree  should  be  anything  less  or  other  than  murder.  It 
did  not,  indeed,  attempt  to  define  murder  anew,  but  only 
to  draw  certain  lines  of  distinction  by  which  it  might  be 
told  in  a  particular  case  whether  the  crime  was  of  such  a 
cruel  and  aggravated  character  as  to  deserve  the  extreme 
penalty  of  the  law,  or  of  a  less  aggravated  character,  deserv- 
ing a  less  severe  punishment.'*  The  same  doctrine  is  held 
in  People  v.  Form,  25  Cal.,  361. 

In  Brennan  v.  The  People,  15  111.,  511,  and  in  Bamett 
V,  The  People,  54  111.,  325,  thfi  supreme  court  of  that  state 
have  held  that  a  defendant  cannot  upon  a  second  trial  be 
tried  for  a  degree*  above  that  for  which  he  was  convicted 
upon  the  first.  In  BaimeU  v.  The  People  the  court  simply 
follows  Brennen  v.  The  People^  without  argument  or  criti- 
cism. The  decision  in  the  latter  case  is  based  upon  the 
cases  of  Slaughter  v.  The  State,  6  Humph.,  410 ;  Morris  v. 
The  State,  8  S.  &  M.,  762;  and  EuH  v.  The  State,  25 
Miss.,  878. 

In  SlaufffUer  v.  The  State  the  plaintiff  in  error  was 
indicted  for  murder  in  the  first  degree,  and  upon  trial 
was  found  "  not  guilty  of  murder  as  charged  in*the  bill 
of  indictment,  but  they  find  him  guilty  of  voluntary 
manslaughter  in  manner  and  form  as  charged  in  the  in- 
dictment." On  his  motion  a  new  trial  was  granted.  At  a 
subsequent  term  he  filed  a  plea  of  former  acquittal,  setting 
out  the  proceedings  and  verdict  of  the  jury.  He  contended 
that  he  was  entitled  to  his  discharge  and  that  he  could  not 
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be  tried  for  any  crime  under  that  indictment.  The  trial 
court  held  otherwise,  and  put  him  upon  trial  for  manslaugh- 
ter. Error  was  taken  to  the  supreme  court,  and  it  was 
held  that  the  trial  court  decided  correctly.  The  question 
9S  to  whether  the  plaintiflF  in  error  could  have  been  con- 
victed of  a  higher  crime  than  manslaughter  was  in  no  sense 
before  the  court  Yet  it  is  said  that  if  he  had  been  tried 
for  murder,  it  would  have  been  erroneous.  It  is  quite 
probable  that  the  finding  of  "  not  guilty  of  murder,"  by 
the  verdict,  would  make  no  difference  as  to  the  power  of 
the  court  to  put  the  accused  upon  his  trial  ou  the  whole 
indictment,  yet  the  court  refers  to  it  as  a  verdict  of  ac- 
quittal. 

Morris  v.  The  State,  8  S.  &  M.,  762,  was  a  case  where 
the  defendant  was  put  upon  trial  under  an  indictment  con- 
taining four  counts:  1st.  With  the  forgery  of  a  bank-note 
of  the  Bank  of  the  State  of  North  Carolina.  2d.  With 
uttering  and  publishing  as  true  a  forged  bank-note  of  the 
Bank  of  the  State  of  North  Carolina.  3d.  With  having 
in  his  possession  certain  forged  bank-notes  of  the  Bank  of 
Uie  State  of  North  Carolina,  with  the  intent  to  utter  the 
same.  The  4th  was  similar  to  the  3d.  The  verdict  of  the 
jury  was  guilty  as  charged  in  the  second,  third,  and  fourth 
counts.  The  verdict  was  objectal  to  as  imperfect,  because 
there  was  no  express  finding  upon  the  first  count.  The 
cause  was  taken  to  the  supreme  court  (Mississippi)  where 
the  verdict  was  held  good,  but  the  cause  was  reversed  for 
error  occurring  in  the  introduction  of  testimony.  The 
judgment  of  reversal  provided  that  the  new  trial  should  be 
confined  to  the  second,  third,  and  fourth  counts,  the  plain- 
tiff in  error  having  been  acquitted  upon  the  first  count. 
It  will  thus  be  seen  that  the  question  in  the  case  at  bar 
was  not  before  that  court  for  two  reasons.  First,  the 
question  did  not  arise  in  the  case.  Second,  each  count  in 
the  indictment  was  for  a  separate  and  distinct  offense  and 
not  for  different  grades  or  degrees  of  the  same  offense. 
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The  case  of  Hurt  v.  The  State  (25  Miss.,  378)  was  one 
in  which  the  plaintiff  in  error  had  been  indicted  for  mur- 
der. He  filed  certain  pleas  in  abatement^  allying  the 
illegal  organization  of  the  grand  jury  which  found  the  in- 
dictment. These  pleas  were  overruled  by  the  court  and  he 
was  put  upon  trial,  which  resulted  in  a  verdict  of  guilty  of 
manslaughter  in  the  third  degree.  His  motion  for  a  new 
trial  being  overruled,  he  alleged  error  in  the  supreme 
court,  and  a  new  trial  was  granted  upon  the  ground  that 
the  plea  in  abatement  should  have  been  sustained.  The 
judgment  of  the  trial  court  was  reversed,  the  court  holding 
that  its  judgment  of  reversal  should  extend  no  further 
than  to  relieve  him  as  against  the  verdict  against  him 
(manslaughter).  As  a  new  indictment  would  have  to  be 
found,  and  as  a  prosecution  for  the  crime  of  manslaughter 
was  barred  by  the  statute  of  limitations,  the  prisoner  was, 
upon  his  motion,  discharged.  The  reasoning  of  the  court 
in  this  case  seems  to  be  based  upon  the  acknowledged  and 
conceded  fact  that  if  a  party  charged  with  murder  and  con- 
victed of  manslaughter  seeks  no  relief  from  the  judgment 
of  conviction,  but  allows  it  to  stand  unreversed  and  in  full 
force,  he  cannot,  after  serving  his  term  of  imprisonment^ 
be  again  prosecuted  for  murder.  This  is  most  certainly 
true.  If  the  judgment  stands  unimpeached  it  is  the  final 
judgment  in  the  case,  and  of  course  will  stand  as  a  protec- 
tion to  the  party  convicted.  From  this  the  court  concludes 
that  the  other  proposition  must  follow,  viz.:  That  if  the 
jury  convicts  of  a  lower  grade  of  the  same  crime  that  con- 
viction is  necessarily' an  acquittal  of  the  higjier  grade,  and 
that  acquittal  must  stand  for  all  time,  notwithstanding  the 
verdict  and  judgment  of  conviction  may  be  set  aside. 
That  the  jury,  in  contemplation  of  law,  renders  two  ver- 
dicts; one  acquitting  of  the  higher  crime  and  the 
other  convicting  him  of  the  lower,  and  that  the  verdict  is 
not  an  entirety.  Upon  this  theory  we  think  that  case,  as 
well  as  Brennen  v.  The  People^  rest%     And  indeed  the 


JULY  TERM,  1885.  69 

Bohanan  y.  State. 

«ame  may  be  said  of  The  State  v.  Tweedy ,  11  Iowa,  350. 
The  State  v.  MaHin,  30  Wis.,  216.  ^te  v.  Belden,  33 
Id.,  120.  Jones y.  State,  13  Tex.,  184.  These  latter  cases 
are  exhaastive  and  well  written,  and  were  it  not  that 
they  all  seem  to  be  grounded  upon  what  seems  to  us  to  be 
a  false  basis  we  could  well  follow  them. 

The  case  of  Johnson  v.  The  StaU,  29  Ark.,  31,  is  a  full 
digest  of  all  the  cases  so  holding,  and,  adopting  the  same 
reasoning,  holds  with  them. 

It  is  beyond  the  comprehension  of  the  writer  to  say 
that  the  character  of  an  act  may  be  finally  and  for- 
ever decided  upon  and  adjudicated,  while  the  fact  of 
the  act  itself  is  left  untouched.  Thus  a  person  is  in- 
dicted for  murder  in  the  first  degree  under  the  laws  of 
Nebraska.  Upon  trial  he  is  found  guilty  of  murder  in 
flecond  d^ree.  So  long  as  that  verdict  and  the  judgment 
stand  unreversed  there  is  an  adjudication  that  the  act  or 
crime  was  committed,  and  also  fixing  the  character  or 
quality  of  the  act.  Now  it  is  very  clear  and  easily  under- 
stood that  this  judgment  and  verdict  will  protect  the  ac- 
cused from  another  prosecution.  But  suppose  a  new  trial 
is  granted.  There  is  no  adjudication  that  any  person  has 
been  killed  nor  that  any  crime  has  been  committed.  But 
it  is  said  there  is  an  adjudication  that  if  the  deceased  was 
killed  by  the  prisoner,  it  was  not  done  of  deliberate  and 
premeditated  malice!  It  is  contended  that  such  a  verdict  is 
severable;  that  there  are  in  contemplation  of  law  two  ver- 
dicts—one of  guilty  of  murder  in  the  second  degree,  which 
has  been  set  aside,  and  one  of  not  guilty  of  murder  in  the 
first  degree,  which,  by  virtue  of  the  constitutional  provisions 
in  the  federal  and  state  constitutions,  must  stand.  This 
theory  is  also  built  upon  what  is  considered  the  difference 
between  an  adjudication  and  having  been  once  in  jeopardy. 
It  is  true  that  this  distinction  does  exist  to  some  extent,  but 
yet  if  the  first  verdict  is  worth  anything  to  a  prisoner,  it 
must  be  upon  the  theory  that  he  has  been  acquitted  in  so 
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far  as  the  criminal  quality  of  the  act  of  kiUing  is  con- 
cerned, but  no  further. 

In  Hurley  v.  The  State,  6  Ohio,  400,  it  is  decided  that 
the  simple  verdict  of  a  jury  is  not  a  suflScient  acquittal  to 
.entitle  a  defendant  to  its  protection,  but  that  to  be  of  any 
force  there  must  be  a  judgment  on  the  verdict,  citing 
2  Hale's  P.  C,  243. 

By  the  statutes  of  this  state  a  new  trial,  after  a  verdict 
of  conviction,  may  be  granted,  on  the  application  of  the  d(^ 
fendant,  for  certain  reasons  which  are  set  out  in  the  act. 
See  section  490  of  the  criminal  code.  A  new  trial  is  de- 
fined to  be  a  re-examination  of  an  issue  of  fact.  Bouv* 
Law  Die.  It  is  a  re-trial  of  the  facts  of  the  case.  In  Za- 
leskie  v.  Clark,  45  Conn.,  401,  Judge  Loomis,  in  writing 
the  opinion  of  the  court,  says:  "It  is  believed  that  it 
always  has  been  used  in  the  sense  of  a  complete  re-trial  of 
the  cause,  except  in  certain  instances  mentioned  by  hinu 
What  else  can  a  re-trial  be  than  a  re  examination  of  the^ 
facts  in  the  same  case?" 

The  principal  case  in  which  it  has  been  held,  in  the  ab- 
sence of  a  statute  to  that  effect,  that  a  defendant  can  be  re- 
tried upon  the  whole  indictment  is  The  State  v.  Behimer, 
20  O.  S.,  572.  In  fact  the  supreme  court  of  Ohio  have 
uniformly  so  held.  In  Hurley  v.  The  State,  supra,  it  is 
decided  that  "  a  verdict  in  either  a  civil  or  criminal  case 
m«st  be  considered  an  entire  thing."  In  Leslie  v.  The 
State,  18  Ohio  State,  390,  the  plaintiff  in  error  was  in- 
dicted for  murder  in  the  first  degree.  The  indictment  con- 
tained three  counts,  but  each  alleging  and  charging  the 
same  offense  in  the  same  degree.  On  the  first  trial  he  was- 
found  "  guilty  of  murder  in  the  first  degree  as  charged  in 
the  first  count  of  the  indictment,  and  not  guilty  as  charged 
in  the  second  count  of  the  indictment."  Upon  his  motion 
a  new  trial  was  granted,  and  upon  the  second  trial  he  waa 
found  "guilty  of  manslaughter,  as  charged  in  the  third 
count  of  the  indictment,  and  not  guilty  as  charged  in  the 
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first  and  second  counts  of  said  indictment."  Leslie  then 
moved  the  court  to  discharge  hina,  for  the  reason  that  on 
the  first  trial  he  was  found  guilty  of  murder  in  the  first  de- 
gree, as  charged  in  the  first  count  of  the  indictment  and 
not  guilty  as  charged  in  the  second  and  third  counts,  and 
that  upon  the  second  trial  he  was  found  not  guilty  upon 
the  first  and  second  counts  of  the  indictment,  and  guilty  of 
manslaughter  upon  the  third  count,  and  that  the  verdict  of 
manslaughter  was  irregular,  illegal,  and  void.  The  motion 
was  overruled ;  he  was  sentenced  to  the  penitentiary,  and 
took  error  to  the  supreme  court.  The  conviction  was 
affirmed. 

In  discussing  the  question  of  the  entirety  of  the  verdict, 
Judge* White,  who  wrote  the  opinion,  says:  "Where  the 
indictment,  though  consisting  of  several  counts,  is  founded 
upon  a  single  transaction  the  verdict  is  a  unit,  and  lays  the 
foundation  for  but  a  single  judgment.  A  verdict  of  guilty 
upon  one  of  the  counts  and  of  not  guilty  upon  the  others  is 
followed  by  the  same  legal  consequences  as  a  verdict  of  guilty 
upon  all  the  counts ;  and  when  in  either  case  the  verdict  is 
set  aside  and  anew  trial  granted  on  the  defendant's  motion, 
the  case  is  opened  for  a  re-trial  upon  the  counts  upon  which 
he  was  acquitted  as  well  as  those  upon  which  he  was  con- 
victed." 

But  where  the  several  counts  of  an  indictment  are  for 
separate  and  distinct  offenses  the  rule  wpuld  of  course  be 
different,  and  it  was  so  held  in  the  case  under  considera- 
tion. The  court  says,  further :  "  We  think  the  principle 
contended  for  properly  applies  where  there  is  a  conviction 
and  an  acquittal  on  different  counts  for  separate  and  distinct 
offenses,  or  where  part  of  the  defendants  are  acquitted  and 
part  convicted  of  the  same  offense.  But  where  all  the 
counts  are  for  the  same  offense,  and  are  varied  merely  to 
meet  the  proof,  it  has  no  just  application." 

The  ruling  in  this  case  was  followed  in  Jarvis  v.  The  State, 
19  Ohio  State,  585.     In  the  case  of  the  State  v.  Behimei\ 
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mtpra,  Judge  White,  in  writing  the  opinion  of  the  court, 
thus  states  the  question  for  decision  :  "  The  question  for 
decision  therefore  is,  whether  the  legal  eflFect  of  granting  a 
new  trial  was  to  set  aside  the  whole  verdict  and  leave  the 
case  for  re-trial  upon  the  same  issues  on  which  it  was  first 
tried,  or,  whether  the  re-trial  was  properly  limited  hy  the 
court  to  the  degree  of  homicide  of  which  the  defendant  had 
been  found  guilty,  and  to  the  inferior  degree  of  manslaugh- 
ter." The  question  is  discussed  at  considerable  length  and 
with  a  good  degree  of  logic  and  reason,  and  it  was  finally 
held  that  the  defendant  in  the  prosecution  could  be  j)ut 
upon  a  second  trial  upon  the  whole  of  the  indictment  the 
same  as  though  there  had  been  no  previous  trial  and  verdict 
In  the  course  of  the  opinion  the  learned  judge  makes  use  of 
the  following  language :  "  But  the  effect  of  setting  aside 
the  verdict  finding  the  defendant  guilty  was  to  leave  at 
issue  and  undetermined  the  fact  of  the  homicide ;  also  the 
fact  whether  the  defendant  committed  it,  if  one  was  com- 
mitted. The  legal  presumption  on  his  plea  of  not  guilty 
was  of  his  innocence,  and  the  burden  was  on  the  state  to 
prove  every  essential  fact.  The  only  effect,  therefore,  that 
could  be  given  to  so  much  of  the  verdict  as  acquitted  the 
defendant  of  murder  in  the  first  degree,  after  the  rest  of  it 
had  been  set  aside,  would  be  to  regard  it  as  finding  the 
qualities  of  an  act,  while  the  fact  of  the  existence  of  the  act 
was  undetermined.  This  would  be  a  verdict  to  the  effect 
that  if  the  defendant  committed  the  homicide,  he  did  it 
without  deliberate  and  premeditated  malice. 

"  There  can  be  no  legal  determination  of  the  character 
of  the  malice  of  a  defendant  in  respect  to  a  homicide  which 
he  is  not  found  to  have  committed,  or  rather,  of  which, 
under  his  plea,  he  is  in  law  presumed  to  be  innocent." 

Upon  the  question  of  the  entirety  of  the  verdict  it  is  said ; 
"  But  upon  mature  consideration  we  are  of  opinion  that  the 
verdict  is  severable  only  when  there  is  a  conviction  or  an 
acquittal  on  different  counts  for  separate  and  distinct  of- 
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fenses,  or  where  there  are  several  defendants;  but  that 
where  there  is  but  one  defendant^  and  in  fact  but  one  of- 
fense, the  verdict  is  entire." 

The  cause  was  taken  to  the  supreme  court  upon  the  ex- 
"ception  of  the  staters  attorney,  and  the  decision  could  in  no 
way  affect  the  rights  of  the  defendant  in  the  prosecution* 
but  the  rule  of  law  was  stated  by  the  court  as  follows: 
**  Where  on  a  trial  for  murder  the  defendant  is  found 
guilty  of  a  lower  d^ree  of  homicide  than  the  highest  de- 
gree charged  in  the  indictment,  and  on  his  motion  a  new 
trial  is  granted,  the  effect  of  granting  a  new  trial  is  to  set 
aside  the  whole  verdict  and  leave  the  case  for  retrial  upon 
the  same  issues  as  upon  the  first  trial." 

It  must  be  conceded  that  in  point  of  numbers  this  de- 
cision seems  to  be  against  the  weight  of  authority.  But  it 
is  apparently  founded  upon  reason,  and  upon  the  advanced 
idea  of  American  jurisprudence.  That  it  is  just,  it  seems  to  us 
can  not  be  questioned.  That  it  is  necessary  for  the  protection 
of  the  law-abiding  citizen  is  equally  clear,  and  the  fact  that 
many  of  the  states  have  incorporated  a  provision  to  that  effect 
in  their  criminal  laws,  gives  weight  and  force  to  the  state- 
ment. This  decision  was  made  in  the  year  1870.  The 
criminal  law  of  the  state  of  Ohio  was  adopted  by  the  legis- 
lature of  this  state  in  1878,  almost  bodily,  and  by  the  one 
act  entitled  ''  An  act  to  establish  a  criminal  code,"  passed 
March  4th  of  that  year.  By  it  the  entire  criminal  law  of 
that  state  was  substantially  transferred  to  the  statute  books 
of  Nebraska,  and  in  which  was  the  law  governing  new 
trials.  In  Franklin  v,  Kelly,  2  Neb.,  104,  Chief  Justice 
Mason,  in  writing  the  opinion  of  the  court,  says :  "  The 
rule  is  well  settled,  that  when  a  legislature  re-enacts  a 
statute  upon  which  a  construction  has  been  placed,  it  does 
80  with  the  construction  annexed,"  citing  a  number  of  cases. 
In  addition  to  which  we  cite  2  Bishop  on  Criminal  Law, 
5 905, and  note  from  Oommonwealthv.  Hartnett,  3  Gray, 450, 
While  it  may  be  true  that  the  Ohio  decisions  can  not,  with 
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strictness,  be  said  to  be  a  construction  of  any  statute,  yet 
they  are  a  construction  of  that  part  of  the  criminal  code 
which  gives  to  the  courts  of  the  state  the  power  to  grant 
new  trials,  and  therefore  of  the  legal  status  of  the  person 
to  whom  the  new  trial  has  been  awarded.  To  that  extent, 
at  least,  it  is  proper  to  consult  those  adjudications  as  affect- 
ing the  criminal  code  at  the  time  of  its  adoption  by  this 
state. 

But  the  Ohio  cases  are  not  without  precedent.  In 
United  States  v.  Harding^  Wallace  (Jr.)  Reports,  127,  in 
the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania,  Harding  was  found  guilty  of  mur- 
der, and  Grimes  and  Williams  of  manslaughter.  Soon 
after  the  trial  Judge  Baldwin,  the  circuit  judge,  died.  A 
motion  for  a  new  trial  was  made  before  and  argued  to 
Judge  Randall,  the  district  judge,  but  before  passing  on 
the  motion  he  died.  New  judges  were  appointed,  and 
upon  their  qualification  the  cause  came  on  for  decision. 
The  order  of  the  court  was  that  a  new  trial  be  granted  to 
Harding,  and  that  as  to  Grimes  and  Williams  the  case  be 
continued  for  one  week,  at  the  expiration  of  which  they 
were  to  elect  whether  they  would  take  a  new  trial  or  abide 
their  former  conviction.  JuSge  Grier  then  addressed 
Grimes  and  Williams  as  follows:  "William  Grimes  and 
John  Williams — You  ought  clearly  to  understand  and 
weigh  well  the  position  in  which  you  now  stand.  Yon 
have  been  once  tried  and  acquitted  of  the  higher  grade  of 
offense  charged  against  you  in  this  indictment,  the  penalty 
affixed  to  which  is  death;  but  you  have  been  convicted  of 
the  minor  offense  of  manslaughter.  Your  lives  have  been 
in  jeopardy,  and  you  have  escaped.  The  constitution  of 
your  country  declares  that  'no  person  shall  be  twice  put  in 
jeopardy  of  life  or  limb  for  the  same  offense.'  This  is  to 
shield  you  against  oppression  and  injustice,  and  puts  it  out 
of  the  power  of  the  court  to  subject  you  to  the  danger  of 
another  trial  except  at  your  election  and  request.     We  be- 
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lieve  that  you  have  the  right  to  waive  the  protection 
thrown  around  you  by  the  constitution  for  the  sake  of  ob- 
taining what  may  seem  to  you  a  greater  good.  But  let 
me  now  solemnly  warn  you  to  consider  well  the  choice  you 
shall  make.  Another  jury,  instead  of  acquitting  you  alto- 
gether, may  find  you  guilty  of  the  whole  indictment,  and 
thus  your  lives  may  become  forfeited  to  the  law.  If  you 
choose  to  run  this  risk,  and  to  again  put  your  lives  in 
jeopardy,  it  must  be  by  your  own  act  and  choice,  being 
neither  compelled  nor  advised  thereto  by  the  court ;  and 
when  your  solemn  election  shall  have  been  put  on  record 
the  court  will  hold  you  forever  after  estopped  to  all^e  that 
your  constitutional  rights  have  not  been  awarded  to  you^ 
Before  we  enter  of  record  an  order  for  a  new  trial  as  to 
you,  we  will  give  you  one  week  to  ponder  carefully  on  this, 
subject,  and  consult  with  your  counsel  as  to  what  will  be^ 
your  safest  and  best  course.^' 

In  StaU  V.  Commissioners,  8  Hill  (S.  C),  239,  the 
defendants  were  indicted — in  two  counts — for  obstructing 
a  public  street.  The  trial  resulted  in  a  verdict  of  guilty  a» 
charged  in  one  count  of  the  indictment,  nothing  being 
said  as  to  the  other.  A  new  trial  was  granted  upon  tho^ 
motion  of  the  defendant.  It  was  held  that  the  next  trial 
must  be  upon  both  counts  of  the  indictment.  In  the 
opinion,  Butler,  J.,  says :  "  If  the  verdict  of  guilty  had  re- 
mained, it  would  have  protected  them,  perhaps,  against 
another  indictment  for  the  same  offense.  As  long  as  a  ver- 
dict of  guilty  remained  on  the  record  there  was  a  finding. 
But  what  proceeding  is  there  now  on  it?  I  consider  all 
the  proceedings  on  the  indictment,  since  the  finding  by  the 
grand  jury,  to  be  set  aside  at  the  instance  and  for  the  bene- 
fit of  defendant." 

As  before  stated,  the  states  of  Kansas,  California,  Indi- 
ana, and  Kentucky  have  all  held  to  the  same  doctrine^ 
See  Staie  v.  McCord,  8  Kansas,  232.  People  v.  Keefer^ 
supra.  Veach  v.  The  State^  60  Ind.,  291.     CommonweaUh 
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V,  Arnold^  6  Crim.  Law  Mag.  (Ky.)  But  it  is  claimed  by 
plaintiff  in  error  that  these  decisions  were  made  by  virtue 
x>f  the  statutes  of  those  states  which  provide  in  substance 
that  when  a  new  trial  is  granted  the  parties  shall  be  in 
the  same  position  as  if  no  trial  had  been  had^  some  also 
providing  that  the  first  trial  and  verdict  shall  not  be  re- 
ferred to  on  the  second  trial,  nor  shall  the  first  verdict  be 
plead  in  bar  of  a  conviction  on  the  second  trial  either  in 
the  evidence  or  argument.  It  is  true  the  decisions  referred 
to  have  in  some  instances  been  predicated  upon  the  statutes 
referred  to,  and  did  a  similar  statute  exist  in  this  state  much 
x>f  the  trouble  in  this  case  would  be  obviated.  But  it  may 
also  be  observed  that  if  the  clause  in  the  bill  of  rights  in 
both  the  federal  and  state  constitutions — that  a  defendant 
shall  not  be  twice  put  in  jeopardy  of  life  or  limb  for  the 
same  offense — is  to  be  his  protection,  as  argued  by  his  coun- 
sel, it  is  quite  clear  that  a  simple  legislative  enactment  of 
the  states  cannot  override  or  take  away  this  protection,  and 
the  enactments  referred  to  would  be  unconstitutional  and 
void,  and  would  form  no  basis  for  the  decisions.  While 
many  courts  holding  to  the  doctrine  contended  for  by 
plaintiff  in  error  have  based  their  argument,  to  some  ex- 
tent, upon  these  constitutional  provisions,  we  know  of 
none  holding  the  statutes  authorizing  a  second  trial  upon 
the  whole  indictment  void. 

Again,  should  we  adopt  the  reasoning  of  the  court  in 
People  V.  Oilmore,  supra,  in  holding  that  the  statute  meant 
t)nly  that  the  parties  should  be  in  the  same  position  with 
reference  to  the  undecided  issues  in  the  case,  then  the  force 
t)f  the  statutes,  as  a  basis  for  the  decisions  referred  to,  is 
swept  away,  and  the  courts  of  those  states  may,  in  effect, 
be  ranked  with  those  so  holding,  without  the  aid  of  a 
statute.  With  that  view  of  the  case  it  might  well  be  held, 
as  in  the  case  last  referred  to,  that  the  statute  gave  no 
*iuthority  for  the  decision. 

So  far  as  the  provision  of  the  constitution  of  the  United 
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States  may  be  invoked,  we  take  it  as  pretty  well  settled 
now  that  that  provision  governs  the  courts  existing  by  vir- 
tue of  the  laws  of  the  United  States,  and  has  no  application 
to  the  state  conrta.  United  States  v,  Keen,l  McLean,  438, 
Baron  v,  Baltimore^  7  Peters,  243.  Sicitchell  v.  Cbmmon^ 
walth,  7  Wall.,  321,  State  v.  Wells,  46  Iowa,  662.  Foa> 
V.  Ohio,  5  Howard  (46  U.  S.),  410.  We  hold,  therefore^ 
that  the  plaintiff  in  error  was  properly  put  on  trial  for  mur-^ 
der  in  the  first  degree ;  tlie  granting  of  a  new  trial  having 
the  effect  of  setting  aside  all  the  results  of  the  former  trial. 

It  is  next  contended  that  the  court  erred  in  overruling 
the  challenge  of  plaintiff  in  error  to  a  juror,  J.  W.  B.  Mc- 
Allister, for  cause.  The  examination  of  this  juror  waa 
quite  extended  by  counsel  on  both  sides,  as  well  as  by  the 
court,  and  it  could  serve  no  good  purpose  to  transfer  it  to 
this  already  lengthy  opinion.  It  is  sufficient  to  say  that  if 
the  juror  had  formed  an  opinion  as  to  the  guilt  or  inno- 
cence of  plaintiff  in  error,  it  was  solely  upon  reading 
newspaper  reports  published  at  the  time  of  the  homicide,, 
of  the  truth  or  falsity  of  which  he  had  no  opinion,  and 
upon  which  he  seemed  to  base  whatever  opinions  he  had,  if 
any  existed.  The  opinion  of  the  juror  was  clearly  a 
hypothetical  one  and  could  in  no  way "  disqualify  him^ 
Curry  v»  Staie,  5  Neb.,  415.  Murphy  v.  State,  15  Id., 
385.  The  examination  made  it  clear  that  the  juror  did 
not  desire  to  sit  in  the  case  and  would  have  been  pleased 
if  excused.  Yet  his  answers  were  doubtless  conscientiously 
given.  During  the  examination  by  the  court  he  was 
asked  if,  notwithstanding  what  he  had  heard  and  read,  he 
could  sit  as  a  fair  and  impartial  juror  and  render  a  verdict 
according  to  the  law  and  evidence.  His  answer  was,  "t 
shall  have  to  answer  as  I  did  Judge  Mason.  I  don't  know 
enough  to  swear  I  could  not.'' 

The  Court.  "  I  ask  you  if,  sitting  as  a  juror  in  this 
case,  you  could  render  a  verdict  according  to  the  law  and 
evidence  as  it  shall  be  given  you  on  the  trial  of  the  case  ? 
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Answer.  Well,  sir,  I  o;ness  that  I  could,  I  don't  know. 
I  am  very  sorry  I  have  been  brought  into  this  case  in  some 
way.  I  am  sorry  I  am  troubled  in  this  way.  At  the 
«ame  time  I  would  not  like  to  have  to  reply — to  swear. 
I  don't  know  enough  to  say.  I  cannot  tell.  The  news- 
papers— 

The  Court.     How  ? 

A.  I  don't  know  anything  further  except  what  I  read^ 
Bnd  I  didn't  form  an  opinion,  as  I  know,  as  to  whether 
they  were  right.  We  take  the  Omaha  Herald  and  Lin- 
tjoln  papers,  and  local  papers,  and  I  don't  know  whether 
they  were  right  or  wrong ;  that's  as  far  as  I  can  tell  you. 

Kt       4c       4c 

The  Court.  Ton  have  no  impression  as  to  whether  he 
is  guilty  or  not  of  the  crime? 

A.  Yes,  necessarily  some  impression,  or  it  would  not 
have  been  in  the  newspaper. 

The  Court.    You  have  an  impression  a  man  was  killed  ? 

A.     Yes,  I  have  an  impression  a  man  was  killed. 

The  Court.     You  have  an  impression  a  man  killed  him  ? 

A.     Yes. 

The  Court.  Whether  or  not  it  was  excusable,  you  have 
no  impression  ? 

A.     No. 

The  Court.  Then  it  would  not  take  evidence  to  remove 
that? 

A.     No,  it  would  not." 

While  the  examination  of  the  juror  was,  at  times,  not 
very  clear,  yet  on  the  whole  examination  he  shows  himself 
to  be  competent,  and  the  court  did  not  err  in  retaining 
him. 

The  next  and  last  error  complained  of  is  the  alleged 
misconduct  of  counsel  for  the  state  while  making  the  clos- 
ing argument.  This  alleged  misconduct  consists  in  going 
outside  the  record,  and  referring  to  the  Cincinnati  riots 
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which  had  occurred  a  few  days  before  the  trial.  The  rec- 
ord discloses  the  fact  that  counsel  for  plaintiff  in  error  had 
to  some  extent  gone  outside  of  the  evidence  in  his  very 
able  argument  to  the  jury,  and  that  the  allusion  to  the  Cin- 
cinnati xiots  by  the  state's  counsel  was  in  reply  to  what 
had  been  previously  said,  and  for  the  purpose,  as  stated, 
of  illustration.  While  counsel  for  the  state,  especially^ 
should  at  all  times  avoid  going  outside  of  the  record,  and 
while,  in  a  case  of  this  importance  especially,  we  should  be 
in  favor  of  a  strict  enforcement  of  the  proper  rules  govern- 
ing arguments  to  juries,  yet  it  is  impossible  for  us,  in 
the  light  of  the  almost  uniform  decisions  of  this  court,  to 
cay  the  trial  court  erred  in  the  matter  referred  to.  We  are 
informed  by  the  record  that  during  the  argument  of  Mr. 
Watson,  when  he  referred  to  the  Cincinnati  riots,  the  at- 
torney for  plaintiff  in  error  said,  ''I  desire  to  object  to  the 
discussion  of  the  Cincinnati  riots.'' 

Watson :  "  I  simply  refer  to  it  in  illustration.  I  heard 
<!ouusel  state  worse." 

The  Court.     "  It  is  not—." 

Mason.    "  Note  an  exception." 

There  was  no  ruling  of  the  district  court  adverse  to 
plaintiff  in  error  or  otherwise.  In  Bradahaw  v.  The  State^ 
17  Neb.,  147,  a  similar  question  was  before  this  court, 
and  it  was  held  that  "  before  a  case  can  be  reversed  and  a 
new  trial  ordered,  it  must  appear  that  the  court  before 
whom  the  accused  was  tried  erred,  and  that  such  error  was 
prejudicial  to  the  party  on  trial.  The  practice  in  this 
state  is  now  settled  in  this  respect,  and  before  this  court 
can  review  questions  of  this  kind  the  attention  of  the  trial 
court  must  be  challenged  by  a  proper  objection  to  the 
language,  and  a  ruling  had  upon  the  objection.  If  the 
language  is  approved  by  the  court,  and  the  attorney  is 
allowed  to  pursue  the  objectionable  line  of  argument  an 
exception  to  the  decision  can  be  noted."  There  being  no 
ruling  of  the  court  we  can  not  say  the  court  erred.     The 
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question  did  not  afterwards  arise^  as  the  line  of  argument 
objected  to  was  abandoned. 

We  find  no  error  in  this  record.     The  judgment  of  the 
district  court  is  therefore  affirmed. 

Judgment  affibked^ 
The  other  judges  concur. 


18 

19    677| 

38    804 

^^  L.  D.  Hunter,  plaintiff  in  error,  v.  James  Leahy 
^  ^  &  Co.,  defendant  in  error. 

58      17 

18    801    1.    Revivor :     limitation.     The  limitation  of  one  year  within 
[^—1^1  which  an  action  may  be  revived  on  motion  does  not  apply  to  the- 

l«el  38ol  revival  of  a  judgment. 


2.    :  JUBiSDicnoN  of  county  coubt.   a  county  court  upoi^ 

proper  application  may  revive  a  judgment  which  has  become 
dormant. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Pound,  J. 

J.  H.  Haldeman,  for  plaintiff  in  error,  cited :  Sections 
466-472,  and  473,  Civil  Code.  Seymour  v.  Street,  5  Neb., 
85.  Freeman  Judgments,  §  442.  Scrogga  v.  Tatty  23 
Zan.,  181.  Angell  v.  Martin^  24  Id.,  334.  Baker  v. 
Hammer^  31  Id.,  325.  Gillette  v.  Morrison,  7  Neb.,  263. 
Carter  v.  Jennings,  24  Ohio  State,  188.  Civil  Code,  § 
1047.     Freeman  Executions,  29,  30. 

R.  B.  Windham,  for  defendant  in  error,  cited :  Wright 
V.  Sweet,  10  Neb.,  190.  2  Nash  PI.  &  Pr.,  §  417.  Tyler 
V.  Winslow,  15  Ohio  State,  364. 

Maxwell,  J. 

In  September,  1 874,  the  defendant  in  error  recovered  a 
judgment  against  the  plaintiff,  in  the  probate  court  of  Cass. 
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county,  for  the  sum  of  $171.35  and  costs.  In  December, 
1875,  an  execution  was  issued  on  said  judgment,  and  de- 
livered to  the  sheriff,  but  by  the  direction  of  the  attorney 
for  the  defendant  in  error  was  returned  without  making  a 
levy.  In  September,  1876,  an  execution  was  again  issued 
and  delivered  to  the  sheHff,  and  again  returned  without 
making  a  levy.  In  March,  1884,  the  attorney  for  the 
defendant  herein  filed  a  motion  in  said  court  to  revive  said 
judgment,  and  in  May  thereafter  an  order  of  revivor  was 
entered,  and  the  action  revived.  The  case  was  taken  on 
error  to  the  district  court  where  the  judgment  of  the  county 
court  was  affirmed. 

It  is  claimed  by  the  plaintiff  in  error  that  the  right  to 
revive  is  barred  by  the  statute  of  limitations. 

Sec  466  of  the  Code  provides  that  "  an  order  to  revive 
an  action  against  the  representatives  or  successor  of  a  de- 
fendant shall  not  be  made  without  the  consent  of  such 
representatives  or  successor  unless  in  one  year  from  the 
time  it  could  have  been  first  made.'^ 

The  mode  of  reviving  actions  by  motion  is  not  exclusive. 
A  party  may,  after  the  expiration  of  a  year,  revive  an 
action  by  bill  or  supplemental  petition.  Carter  v.  Jen- 
nings, 24  Ohio  State,  188.  Fox  v.  Abbott,  12  Neb.,  328. 
Pendleton  v.  Fay,  3  Paige,  204.  2  Daniels  Ch.  Pr.  (4  Ed.), 
1509.     Maxwell  PI.  and  Pr.  (3  Ed.),  695. 

Sec.  473  of  the  Code  provides  that  if  a  judgment  be- 
comes dormant  it  may  be  revived  in  the  same  manner  as 
is  prescribed  for  reviving  actions  before  judgment. 

The  statute  does  not  provide  that  the  judgment  is  to  be 
revived  in  one  year  from  the  time  it  becomes  dormant  or 
the  right  to  revive  will  be  barred,  and  we  have  no  authority 
to  insert  words  to  that  effect  therein.  We  do  not  think 
the  restriction  as  to  time  applies  to  the  revivor  of  judg- 
ments. The  court  no  doubt  might  refuse  to  revive  a 
judgment  which  had  remained  dormant  for  so  long  a  time 
as  to  raise  a  presumption  of  payment,  and  where  it  would 
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be  inequitable  to  enforce  it.  But  that  question  is  not  be- 
fore the  court.  The  question  here  involved  was  before  this 
court  in  Wright  v.  Sweety  10  Neb.,  190,  and  an  order  re- 
viving a  judgment  sustained. 

Objections  were  made  to  the  right  of  a  county  court  to 
make  an  order  of  revivor. 

In  3filler  v.  Ourry,  17  Neb.,  321,  it  was  held  that  the 
provisions  of  the  Code  for  the  revival  of  actions  and  judg- 
ments apply'to  actions  before  justices  of  the  peace.  The 
same  procedure  applies  to  county  courts.  There  is  no 
error  in  the  record  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


II  gigl  Republican  Valley  Railroad  Company,  plaintiff 
^^     "        IN  error,  v.  Louis  Fink,  defendant  in  error. 

Railroad:  exebcise  of  poweb  of  emineih?  domain:  dam- 
ages. While  the  statute  authorizes  a  railroad  corporation  to 
go  upon  the  land  of  an  individual,  if  need  he,  and  locate  its 
line  of  road  over  such  land,  and  permits  either  the  corporation 
or  the  land-owner  to  institute  proceedings  to  condemn  the  right 
of  way,  yet,  hefore  the  corporation  can  appropriate  such  right  of 
way  hy  entering  upon  the  land  and  constructing  its  road  across 
the  same,  the  damages  must  have  heen  appraised  and  the 
amount  thereof  paid  to  the  land-owner  or  deposited  with  the 
county  judge.  O.  <&  N,  W.B.B.  v.  Menk,  4  Neh.,  21.  Bay  v. 
A.dtN.B.B.j  439.  If  the  damages  are  not  awarded  and  de- 
posited the  corporation  is  liahle  in  trespass. 

2.     :    :    HOW  fab  statute  exclusive.  The  statutory 

mode  of  acquiring  the  right  of  way  and  ascertaining  the  dam- 
ages therefor  is  exclusive  as  to  the  manner  of  assessing  the 
value  of  the  land  taken  with  clamages  to  the  residue  of  the 
tract,  hut  does  not  include  damages  to  the  possession  caused  by 
the  wrongful  entry  upon  the  land  before  condemnation. 

3.    : :    MEASUBE    of  damages.      The    measure    of 

damages  in  such  case  does  not,  before  the  award  of  the  commiA- 
sioneis,  include  the  Talue  of  the  land  taken. 
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Error  to  the  district  court  for  Gage  county.  Tried  be- 
low before  Broady,  J. 

L.  W.  Colby,  T.  M.  MarqueU,  and  J".  W.  Deweese,  for 
plaintiff  in  error,  cited  :  StoweU  &  Flaggj  11  Mass.,  363, 
Calkin  v.  Baldwin^  4  Wend.,  667.  1  Redfield  Railways, 
334.  Ma9(m  v.  It.  R,  31  Me.,  215.  Aldrich  v.  R.  B., 
1  Am.  Ry.  Cases,  206.  Mills  Eminent  Domain,  §§  88, 
89.  Hanlin  v.  R.  i2.,  21  N.  W.  R.,  623.  Sherman  v.  R. 
R.,  40  Wis.,  645.  R.  R.  v.  BenUoa,  10  Am.  &  Eng.  R, 
B.  Cases,  122. 

PhU.  E.  Winter  and  Babcock  &  Davidaon,  for  defendant 
in  error,  cited :  2  Coke  Inst.,  200.  Aling  v.  Harris,  5 
Johns.,  175.  Seidmore  v.  Smithy  13  Id.,  322.  Doe  v.  R. 
R.y  1  Ga.,  524.  Clark  v.  Brawn,  18  Wend.,  220.  Keith 
V.  TUford,  12  Neb.,  271.  Wade  Notice,  §  1127.  Hor^ 
beck  V.  Toledo,  11  Ohio  State,  219.  Lohmann  v,  R.  R., 
18  Minn.,  174.  Graves  v.  Otis,  2  Hill,  468,  and  note 
A.  Mohawk  R,  R.  v.  Archer,  6  Paige,  84.  Oregon  R.  R. 
V.  Oregon  Nav.  Co.,  8  Oregon,  178.  Loop  v.  Chamberlain, 
20  Wis.,  136.     Omaha  R.  R.  v.  Menk,  4  Neb.,  21. 

Maxwell,  J. 

This  is  an  action  brought  by  the  defendant  in  error 
against  the  plaintiff  to  recover  damages  for  injury  to  cer- 
tain real  estate  of  the  defendant  during  the  years  1880, 
1881,  and  1882.  The  cause  of  action  is  stated  as  follows: 
"  That  the  defendant  (plaintiff  in  error)  during  the  years 
A.D.  1880,  1881,  and  1882,  did  unlawfully  and  with 
force  and  arms,  break,  enter,  occupy,  and  ever  since  has 
occupied  a  portion  of  the  close  of  plaintiff  heretofore  de- 
scribed, and  then  and  there  dug,  excavated,  removed,  and 
piled  up  the  soil  and  earth  of  the  plaintiff,  and  then  and 
there  built  and  laid  their  line  of  railroad  which  they  have 
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ever  since  opeiated,  thereby  converting  to  their  own  use 
four  and  eleven-one-hundredths  acres  of  land  out  of  the  • 
south-east  corner  of  the  aforesaid  described  piece  or  i>arc€l 
of  land  (the  s.  e.  J  of  Sec.  25,  t.  2  n.,  r.  6  e.)  whereby 
the  plaintiff  for  and  during  all  that  time  lost  and  was  de- 
prived of  the  use  and  benefit  of  said  four  and  eleven-one- 
hundredths  acres  of  land,  all  of  which  is  to  the  damage  of 
the  plaintiff  in  the  sum  of  one  thousand  dollars." 

The  defendant  below  (plaintiff  in  error),  in  its  answer, 
alleges  that,  "  2d,  in  the  years  1880,  1881,  the  defendant 
located  and  constructed  its  line  of  railroad  over  and  acrosa 
a  portion  of  the  said  described  real  estate,  by  building  and 
constructing  a  road-bed  and  track  for  its  line  of  road;  that 
defendant  took  possession  of  the  strip  of  ground  necessary 
for  the  right  of  way  and  location  of  said  road  peaceably 
and  quietly,  and  without  any  objection  or  protest  on  the 
part  of  the  plaintiff;  and  the  defendant  has  ever  since  oc- 
cupied the  same  for  right  of  way  for  its  road  track  in  the 
usual  course  of  its  business  as  a  public  carrier.    *     *     * 

3d.  "  That  it  (the  defendant  below)  built  and  con- 
structed its  line  of  road  into  and  through  a  portion  of  Gage 
county  in  the  year  1880  and  1881,  and  that  prior  to  the  lo-' 
cation  and  construction  of  the  same  the  said  defendant  pur- 
chased and  condemned  the  right  of  way  for  its  line  of  road  ; 
that  prior  to  its  construction  the  defendant  needed  and  de- 
sired a  portion  of  the  plaintiff's  said  land  for  right  of  way, 
and  tried  to  agree  with  plaintiff  upon  the  amount  of  dam- 
age to  be  paid  for  said  right  of  way,  but  the  plaintiff  and 
defendant  failing  to  agree  upon  the  amount  of  damages  to 
be  paid^  the  defendant  proceeded,  as  by  statute  provided, 
and  prior  to  the  construction  of  said  track,  to  condemn  the 
right  of  way  over  the  said  land,"  etc. 

The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  below  for  the  sum  of  $600,  upon 
which  judgment  was  rendered. 
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It  is  claimed  by  the  attorneys  for  the  plaintiff  in  error 
that  as  the  statute  gives  the  right  to  either  party  to  insti- 
tute proceedings  to  condemn  real  estate  for  a  railway^  that, 
therefore,  the  statutory  remedy  is  exclusive,  and  an  action 
of  trespass  will  not  lie.  Sec.  97  of  Ch.  16,  Comp.  Stat, 
•entitled  "  Corporations,'^  provides  that  "  if  the  owner  of 
any  real  estate  over  which  said  railroad  corporation  may 
-desire  to  locate  their  road  shall  refuse  to  grant  the  right  of 
way  through  his  or  her  premises,  the  probate  judge  of  the 
<5ounty  in  which  such  real  estate  may  be  situated,  as  pro- 
vided in  this  subdivision,  shall,  upon  the  application  of 
either  party,  direct  the  sheriff  of  the  county  to  summon  six 
disinterested  freeholders  of  said  county,  to  be  selected  by 
said  probate  judge,  and  not  interested  in  a  like  question, 
unless  a  smaller  number  shall  be  agreed  upon  by  the  par- 
ties, whose  duty  it  shall  be  to  inspect  said  real  estate  and 
assess  the  damages  which  said  owner  will  sustain  by  the 
appropriation  of  his  land  to  the  use  of  said  railroad  cor- 
poration,'' etc. 

Sec.  100  provides  that,  '^  If  upon  the  location  of  said 
railroad  it  shall  be  found  to  run  through  the  lands  of  any 
non-resident  owner,  the  said  cor[X)ration  may  give  four 
weeks'  notice  to  such  proprietor,  if  known,  and  if  not  known, 
by  a  description  of  said  real  estate  by  publication  four  con- 
secutive weeks  in  some  newspaper  published  in  the  county 
where  such  lands  lie,"  etc.,  *  *  *  "and  ^ipon 
payment  of  the  damages  assessed  to  the  probate  judge  of 
the  proper  county  for  such  owner,  the  corporation  shall 
acquire  all  rights  and  privileges  mentioned  in  this  subdi- 
vision." 

By  Sec.  97  it  is  provided,  "that  either  party  may  have 
the  right  to  appeal  from  such  assessment  of  damages  to  the 
district  court  of  the  county  in  which  such  lands  are  situ- 
ated, within  sixty  days  after  such  assessment.  And  in  case 
of  such  appeal  the  decision  and  finding  of  the  district  court 
shall  be  transmitted  by  the  clerk  thereof,  duly  certified,  to 
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the  county  clerk,  to  be  filed  and  recorded  as  hereinbefore 
provided  in  his  office.  But  such  appeal  shall  not  delay  the 
prosecution  of  the  work  on  said  railroad,  if  such  corpora- 
tion shall  first  pay  or  deposit  with  said  probate  judge  the 
amount  so  awarded  by  said  freeholders." 

Sec.  21  of  Art.  1  of  the  constitution  provides  that,  "the 
property  of  no  person  shall  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation  therefor." 

Our  statute,  in  effect,  provides  that  a  railroad  company 
may,  if  need  be,  go  upon  land  not  belonging  to  it  and  locate 
its  line  over  it,  but,  before  it  appropriates  the  land  to  its  own 
use,  it  must  pay  to  the  land-owner  or  deposit  with  the  county 
judge  for  his  use  the  amount  of  the  award  made  by  the  com- 
missioners. The  proceedings  to  condemn  may  be  instituted 
by  either  the  land-owner  or  the  corporation,  but  the  award 
must  be  made  and  the  money  paid  or  deposited  before  the 
corporation  has  any  l^al  right  to  appropriate  the  proj)erty. 
Menk  V.  0.  &  K  W.  R,  It,  4  Neb.,  21.  Ray  v.  A.  &  K 
R.  iJ.,  4  Neb.,  439.  .If  this  is  not  done,  an  action  for  in- 
jury to  the  possession  will  lie,  because  the  corporation  has 
no  l^al  right  to  occupy  the  premises.  Payment  for  the 
property  appropriated  must  precede,  or  at  least  be  concur- 
rent with,  the  appropriation  of  the  property.  The  statute, 
while  it  authorizes  the  corporation  to  condemn  such  prop- 
erty as  it  may  require  for  the  construction  of  its  road,  pro- 
tects the  citizen  as  well,  by  requiring  just  compensation  to 
be  made  therefor.  The  law  does  not  require  the  citizen  to 
institute  proceedings  to  protect  his  rights,  but  merely  per- 
mits him  to  do  so.  Constitutional  guarantees  of  the  rights 
of  property  would  be  of  very  little  value  if  a  corporation 
could  seize  the  properly  of  an  individual  and  say  to  the 
owner,  if  you  want  compensation  for  this  property  institute 
proceedings  to  condemn  it,  and  after  we  think  the  proper 
amount  is  awarded  we  will  pay  you.  Where  the  assent  of 
the  owner  is  not  obtained  the  corporation  must  pay  the  con- 
demnation money  before  it  acquires  the  right  to  construct 


JULY  TERM,  1885.  87 


R.  V.  R.  R.  Co.  V.  Fink. 


its  road  across  the  land  of  another.  In  other  words,  the 
property  of  a  citizen  cannot  be  appropriated  for  public  use 
until  the  condemnation  money  is  deposited  with  the  county 
judge,  for  the  use  of  the  owner.  This  money  presumably 
represents  the  damages  which  the  land-owner  has  sustained 
by  the  location  of  the  road  across  his  premises.  If  the  sum 
awarded  is  insufficient  or  in  excess  of  the  actual  injury  sus- 
tained, either  party  may  appeal  to  the  district  court,  where 
the  question  of  damages  will  be  tried  de  novo.  But  the  appeal 
does  not  excuse  the  failure  to  deposit  the  amount  of  the 
award.  Ray  v.  A.  &  N,  R.  R.,  4  Neb.,  489.  Thus,  in  the  case 
cited,  the  Burlington  &  Southwestern  R.  R.  Co.  condemned ' 
the  right  of  way  across  the  plaintiff's  land,  but  made  no 
payment  or  deposit  of  the  award.  The  company  then  ap- 
pealed from  the  award  of  the  commissioners  to  the  district 
court,  where  judgment  was  rendered  against  it.  It  after- 
wards assigned  all  its  rights  to  the  A.  &  N.  R.  R.  Co., 
which  seemed  to  claim  as  an  innocent  purchaser,  but  this 
court  held  that  the  assignee  took  no  greater  interest  than 
was  possessed  by  the  assignors,  and  that  the  money  not  be- 
ing paid  or  deposited,  the  owner  of  the  land  had  his  choice 
of  three  remedies,  viz. :  "  He  could  bring  an  action  for  the 
award,  sue  for  damages  occasioned  by  the  trespass,  or  en- 
join the  operating  of  the  road  across  his  premises  until  the 
award  should  be  paid.''  That  opinion  was  rendered  nearly 
ten  years  ago,  and  has  never,  so  far  as  the  writer  is  ad- 
vised, been  questioned,  certainly  not  in  this  court,  and  it  is 
the  law  of  this  state.  The  corporation  must  see  to  it,  there- 
fore, before  it  enters  upon  the  land  of  another  to  construct 
its  road,  that  it  has  so  far  complied  with  the  statute  as  to 
possess  the  authority.  If  it  has  not,  it  is  like  any  other 
trespassec  liable  in  damages.  This  principle  is  recog- 
nized by  the  corporation  in  its  answer,  in  which  it  alleges 
"that  the  damages  sustained  by  the  plaintiff  for  the  loca- 
tion and  construction  of  said  road  over  and  across  his  said 
land  were  duly  assessed  and  awarded  by  a  commission  duly 
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appointed  by  the  county  judge  of  said  county,  in  all  re- 
spects as  provided  by  statute ;  and  the  amount  of  damages 
thus  awarded  was  dejwsited  with  the  county  judge  for  the 
plaintiff  by,  the  defendant,  and  which  remains  on  deposit 
for  the  plaintiff,  if  he  has  not  withdrawn  the  same."  As 
the  proof  fails  to  establish  the  truth  of  the  answer  in  this 
regard,  it  need  not  further  be  considered.  In  an  action  for 
trespass,  however,  the  corporation  will  only  be  liable  for 
such  damages  as  result  from  the  wrongful  appropriation. 
The  value  of  the  land  must  be  ascertained  in  the  mode 
pointed  out  in  the  statute.  The  court  instructed  the  jury 
"  that  should  you  believe  from  the  evidence  that  the  plain- 
tiff was  the  owner  of  the  land  described  in  his  petition  at 
the  time  of  the  several  wrongs  therein  complained  of,  and 
should  you  further  believe  from  the  evidence  that  said  land 
has  been  injured  by  reason  of  the  building  of  defendant's 
line  of  road  across  the  same,  then  the  plaintiff  is  entitled  to 
recover  of  the  defendant  the  difference  between  what  would 
have  been  the  value  of  his  land  at  the  time  of  the  injury 
complained  of  had  the  defendant  not  have  constructed  their 
line  of  road  across  the  same,  and  what  it  was  worth  at  that 
time  with  it  constructed,  in  the  manner  as  shown  by  the 
evidence.'' 

This  action  is.  brought  by  the  plaintiff  below  to  recover 
damages  sustained  by  him  for  injuries  to  his  land.  The  cor- 
poration does  not  acquire  an  easement  in  the  right  of  way 
by  the  verdict  in  this  case ;  that  can  only  be  done  by  con- 
demnation proceedings.  The  measure  of  damages,  there- 
fore, as  stated  in  the  above  instructions,  is  incorrect,  and 
must  have  been  prejudicial.  Until  the  land  is  condemned 
and  the  damages  paid  the  corporation  is  a  trespasser  and 
is  liable  for  the  actual  injury  sustained,  but  that  does  not 
include  the  value  of  the  Jand  taken.  The  condemnation 
proceedings  are  shown  to  have  been  nugatory,  by  reason  of 
the  failure  to  serve  the  defendant  in  error,  who  was  a  non- 
resident of  the  state,  with  notice.  They  afford  no  justifica- 
tion, therefore,  to  the  action. 
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There  are  other  assignments  of  error  to  which  it  is  un- 
necessary to  refer.  For  the  error  in  giving  the  instruction 
-complained  of,  the  judgment  of  the  district  court  is  reversed 
«nd  the  cause  remanded  for  further  proceedings. 

Reyebsed  and  remanded. 

The  other  judges  concur. 


Repitblican  Valley  Railroad  Company,  plaintiff 
IN  ERROR,  V.  Louis  Fink,  defendant  in  error. 

Same  v.  Mary  E.  Wykoff. 

1.  Instructions  to  Jury.  Where  objection  is  made  that  the  in- 
stractions  of  the  court  to  the  jarj  are  not  sufficiently  explicit, 
the  remedy  is  to  request  instructions  which  are  satisfactory.  B, 
&  M.  B.  B.  Co.  v.  ScUunUt,  14  Neb.,  425.  8.  C.  B,  B.  Co,  v. 
Brovcn,  13  Id.,  317. 

^  B'egligence :  damages.  An  instruction  that  if  the  defend- 
ant's **  negligence  contributed  in  a  hu-ge  degree,  along  with  the 
act  of  God,  in  causing  the  loss  sustained  by  the  plaintiff,  it  (the 
defendant)  would  be  liable  in  damages  for  the  additional  dam- 
ages sustained  by  the  plaintiff  by  reason  of  such  negligence  of 
the  defendant/'  is  not  erroneous. 


3.      :     ANSWBB:     EVIDENCB    CONFLICTING    AB    TO   DAMAGES 

MUST  BE  SUBMITTED  TO  JUBY.  Where  the  answer  is  a  general 
denial,  and  the  witnesses  disagree  as  to  the  amount  of  damages, 
an  instruction  that  "the  question  of  amount  of  damages  scarcely 
requires  much  attention,  since  in  the  trial  the  defendant  hoa 
made  no  contest  thereon,''  is  erroneous. 

Error  to  the  district-  court  for  Gage  county.      Tried 
below  before  Broady,  J. 

ifarquett  &.Dewee8€y  for  plaintiff  in  error,  cited:     5.  A 
O.  R.  R.  V,  Sulphur  Springs^  2  Am.  &  Ene.  R.  R.  Cases, 
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166.     BiUinger  v.  N.  Y,  R.  R.  Co,,  23  K  Y.,  51.  R.  R. 

Go.  V.  Steven,  73  Ind.,  278.     Drake  v.  R.  R,,  17  Am.  & 

Eng.  R.  R.  Cases,  59.     Chase  v.  N.   Y.  R.  R.  Co.,  24 
Barb.,  273. 

J,  E,  Bush  and  P.  E,  Winter,  for  defendant  in  error, 
cited :  Gordan  v.  Buchanan,  5  Yerg.,  72.  Friend  v. 
Wood,  6  Gratt,  184.  MchaeU  v.  R.  R.,  30  K  Y.,  571. 
McAriher  v.  Sears,  21  Wend.,  190.  Cooley  Torts,  640. 
Meifahon  v.  Davidson,  12  Minn.,  357.  C,  R.  I.  &  P. 
R.  R.  V.  Moffit,  75  111.,  624.  Clark  v.  Lebanon,  63  Me., 
393.    Simpson  v.  Eimbertin,  12  Kan.,  355. 

Maxwell,  J. 

These  actions  were  brought  against  the  railroad  company 
in  the  district  court  of  Gage  county  by  the  defendants  in 
error  to  recover  damages  sustained  by  them  by  reason  of 
the  overflow  of  water  along  Indian  creek  in  said  county, 
caused,  it  is  alleged,  by  the  improper  construction  of  the 
railroad  along  and  across  said  creek.  As  the  cases  are  of 
the  same  nature,  and  substantially  grow  out  of  the  same 
cause  of  action,  the  parties  on  the  trial  entered  into  a  stip- 
ulation that  both  causes  be  submitted  at  the  same  time  to 
the  same  jury,  which,  in  case  they  found  the  railroad  com- 
pany liable,  were  to  return  separate  verdicts  in  favor  of  the 
defendants  in  error  (plaintiffs  below). 

In  the  Fink  case  the  jury  returned  a  verdict  for  the  sum 
of  $586.74,  and  in  the  Wykoff  case  for  $491.00.  A  mo- 
tion for  a  new  trial  having  been  overruled,  judgment  was 
entered  on  the  verdicts.  The  railroad  company  bring  the 
causes  into  this  court  on  error. 

Fink   alleges   in   his   petition  .  that,  during  the  years 

1880  and  1881  he  was  the  owner  of  certain  real  estate  ^de- 
scribing it)  in  Gage  county;  that  in  the  years  1880  and 

1881  the  railroad  company  "constructed  and  run  its  line 
of  railroad  aforesaid  over,  across,  and  through  a  certain 
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tract  of  land  contiguous  to  the  land  of  the  plaintiff  above 
described/'  ''  That  in  constructing  said  line  of  railroad 
over  the  said  land  last  above  described,  the  same  being 
contiguous  to  the  lands  of  the  plaintiff,  the  defendant  n^ 
ligently  built  and  constructed  a  bridge  over  a  natural  water- 
course, known  as  Indian  creek,  in  such  a  manner  as  to 
obstruct  the  natural  flow  of  water  in  the  channel  of  said 
creek,  wheretofore  it  had  and  of  right  ought  to  flow  un- 
obstructed, by  catching  hold  and  piling  up  great  masses  of 
driftwood  and  debris."  "  That  eastward  from  said  bridge 
across  said  Indian  creek  the  defendant  built  and  con- 
structed an  embankment  of  great  height,  extending  east- 
ward from  said  bridge  to  a  great  length,  and  across  certain 
other  water-courses,  wholly  neglecting  and  failing  to  put 
in,  build,  and  erect  or  construct  proper  and  sufficient  bridges^ 
culverts,  or  sluiceways  for  the  water  to  pass  through  or  un-^ 
der  said  embankment."  That  '^  by  reason  of  said  improp- 
erly constructed  bridges,  and  the  erection  of  said  embank- 
ment across  said  water-courses  without  proper  and  adequate 
bridges,  culverts,  or  sluiceways,  the  natural  water-courses 
were  dammed  up  and  the  water  was  held  and  backed  up 
until  it  had  gained  such  volume  and  force  as  to  break 
through  said  embankment  erected  as  aforesaid  by  the  de- 
fendant. And  on  or  about  the  11th  day  of  June  said 
water  broke  through  said  embankment  and  flowed  over  the 
land  of  the  plaintiff  herein  described,  with  great  force  and 
volume,  destroying  the  grain  of  the  plaintiff  growing  on 
said  land,  and  washing  away  the  soil  from  the  land  of  the 
said  plaintiff,"  to  his  damage  in  the  sum  of  $1,500,  etc. 

The  railroad  company  in  its  answer  denies  all  the  allega- 
tions of  the  petition,  except  that  it  is  a  corporation,  and 
pleads  that  it  had  condemned  the  right  of  way  over  the 
plaintiff's  and  adjoining  lands,  and  deposited  the  money 
with  the  county  judge  of  said  county,  ''and  that  the  de^ 
fendant's  line  of  road  constructed  thereon  has  since  beei> 
maintained  and  operated  on  said  right  of  way  thus  acquired 
in  a  legal  and  proper  manner." 
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In  the  Wykoff  case  the  plaintiff  below  claims  damages 
by  reason  of  an  ice  gorge  formed  at  the  bridge  in  question 
in  March,  1881,  by  which  her  orchard  was  greatly  injured 
«nd  quantities  of  corn  and  hay  destroyed;  also  for  in- 
juries sustained  by  the  flood  in  June  of  that  year.  A  very 
large  amount  of  testimony  was  introduced  on  the  trial  in 
which  the  witnesses  substantially  agree  that  the  storm  was 
Very  severe,  and  some  of  them  state  that  it  was  the  most 
severe  ever  known  since  the  settlement  of  the  (x>unty. 
Others,  however,  deny  this.  There  is  no  doubt  whatever 
that  the  storm  was  one  of  the  most  severe  that  had  ever 
visited  that  locality. 

The  principal  defense  against  liability  of  the  railroad 
-company  is,  that  the  storm  was  unusual — no  such  flood  of 
water  had  been  seen  before  that  time  by  the  oldest  inhab- 
itant of  the  county,  and  that  the  evidence  of  experts  and 
persons  familiar  with  the  construction  of  railroads  shows 
that  the  railroad  was  constructed  in  the  ordinaiy  manner 
t)f  constructing  railroads  in  this  country,  and  that  the 
bridges  and  culverts  were  sufficient  judging  from  the  experi- 
•ence  of  the  past  0.  &  -B.  V.  R.  R.  Co.  v.  Broum,  14  Neb., 
173.  The  questions  involved  were  questions  of  fact,  and 
proper  for  the  jury  to  pass  upon;  and  as  the  court  per- 
^litted  the  jury  to  view  the  property  which  is  the  subject 
-of  litigation,  it  is  pretty  clear  that  there  was  very  import- 
wnt  evidence  before  the  jury  which  is  not  before  this 
'court.  It  is  impossible,  therefore,  for  this  court  to  review 
Khe  facts. 

Objection  is  made  that  the  ''  instructions  of  the  court  to 
the  jury  are  in  general  terms,  and  give  no  correct  guide 
to  the  jury  in  determining  what  obstruction  would  be 
allowable  in  the  proper  construction  of  bridges  and  em- 
4)ankments." 

lu  a  number  of  cases  this  court  has  held  that  instruc- 
tions must  be  based  on  the  evidence.  Meredith  v»  JSjen- 
nar<J,  1  Neb.,  319.     (My  of  Crete  v.  Childa,  11  Id.,  257. 
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Neihardt  v.  Kilmer ,  12  Id.,  38.  And  they  should  be  clear 
and  explicit  and  cover  all  questions  at  issue.  MUton  r.. 
ikaU,  6  Neb.,  144.  Parri^h  v.  StaU,  14  Id.,  62.  The- 
complaint  in  this  case,  however,  is  nbt  that  the  instructions; 
were  not  based  on  the  evidence,  but  that  they  are  not 
sufficiently  explicit.  The  remeily  in  such  case  is  by  re^ 
quest  for  instructions  which  are  satisfactory.  B.  &  M.  B^ 
R,  V.  Schluntz,  14  Neb.,  425.  S.  C.  B.  B.  Co.  v.  Broum^ 
13  Id.,  317.  As  we  find  no  request  to  the  court  for  in-* 
structions  of  the  character  named,  and  refusal  to  give  the 
same,  the  objection  is  unavailing. 

Complaint  is  made  of  the  fourth  instruction  given  oa 
behalf  of  the  plaintiff  below,  which  is  as  follows:  '^  The- 
court  instructs  the  jury  that  it  is  not  necessary  to  the 
plaintiff's  recovery  to  show  great  n^ligence  on  the  part  ot 
the  defendant;  and  if  you  believe  from  the  evidence  that 
the  defendant  negligently  constructed  its  line  of  road^ 
bridges,  and  culverts,  as  complained  of  by  the  plaintiff  in 
her  petition,  and  such  negligence  contributed  in  a  large  de^ 
gree,  along  with  the  act  of  God,  in  causing  the  loss  sus- 
tained by  the  plaintiff,  it  would  be  liable  in  damages  for 
the  additional  damages  sustained  by  the  plaintiff  by  reason 
of  any  such  negligence  of  the  defendant.^' 

A  loss  occasioned  by  the  act  of  God  has  reference  to  actfli 
with  which  the  agency  of  man  has  nothing  to  do.  J/o- 
Arthur  v.  Sears^  21  Wend.,  190.  Gordon  v.  Bwhanan^ 
6  Yerg.,  72.  New  Brunsioick^  etc^  Co,  v.  TierSj  24  N.  J, 
Law,  697.  Michaels  v.  K  Y.  Cent.  B.  B.  Co.,  30  N.  Y.,  564. 
This  question  was  very  ably  discussed  by  Cowen,  J.,  in 
Me  Arthur  v.  Sears,  21  Wend.,  196-200,  and  a  lai^  num^ 
ber  of  authorities  cited.  If  the  loss  or  injury  happen  in 
any  way  through  the  agency  of  man,  it  cannot  be  consid- 
ered the  act  of  God.  Michaels  v.  N,  Y.  Cent.  B.  B.  Co.,^ 
30  N.  Y.,  564-571.  Proprietors,  etc.,  v.  Wood,  4  Doug., 
287-290.  Chicago,  etc.,  B.  B.  Co.  v.  Sawyer,  69  111.,  285, 
The  instruction^  therefore,  was  favorable  to  the  railroad  oomn. 
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pany^  and  it  has  no  cause  of  complaint  bectuse  it  was 
given. 

The  court  gave  the  following  instruction,  to  which  ex- 
ceptions were  taken :  *  ^^  The  question  of  amount  of  dam- 
ages scarcely  requires  much  attention,  since  in  the  trial  the 
defendant  has  made  no  contest  thereon.'^  If  there  was  no 
conflict  in  the  testimony  as  to  the  amount  of  damages,  such 
an  instruction  perhaps  would  not  be  erroneous.  But, 
where,  as  in  this  case,  the  witnesses  do  not  agree,  the  instruc- 
tion must  have  been  prejudicial.  The  railroad  company 
in  its  answer,  among  other  things,  denies  the  damages,  and 
it  devolves  upon  the  plaintiff  to  prove  the  same,  and  the  facts 
must  be  submitted  to  the  jury  to  determine.  As  this  was 
not  done  in  this  case  the  judgment  must  be  reversed.  Ob- 
jections are  made  to  some  of  the  other  instructions,  but  we 
see  no  error  in  them,  and  they  need  not  be  noticed.  The 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Revebsed  and  remanded. 

The  other  judges  concur. 


18      94 

,_?^  J??       John  J.  Dunbar,  plaintiff  in  error,  v.  B.  B.  Briogs, 

defendant  in  error. 

1.  Trial:  thbbe  tbials:  vebdict  sustained.  When  a  case 
has  been  tried  three  times,  the  verdict  of  the  jniy  each  time 
being  in  favor  of  the  plaintiff,  the  conrt  will  not  set  aside  the 
third  verdict  as  being  against  the  weight  of  evidence,  nnless  it 
is  clearly  wrong. 

2.  Instructions  given  set  out  in  the  opinion,  Hdd,  Not  erroneous. 

Error  to  the  district  court  for  Johnson  county.     Tried 
below  before  Davidson,  J. 
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A.  H.  Babcock  and  A.  Hardy,  for  plaintiff  in  error, 
cited:     OUy  of  OreU  v.  ChUds,  11  Neb.,  256. 

J".  M  Busk  and  Hurley  &  Orane,  for  defendant  in  error, 
cited :  Bryant  v.  B.  B.  Cb.,  63  Iowa,  465.  ChiUenden 
r.  Evans,  48  111.,  62. 

MaXWEIiL,  J. 

This  caose  was  before  this  court  in  1882,  and  is  reported 
in  13  Neb.,  332,  the  judgment  of  the  court  below  being 
reversed  and  the  cause  remanded.  After  the  cause  was 
remanded  application  was  made  to  the  district  court  to 
change  the  place  of  trial,  and  the  cause  was  thereupon  trans- 
ferred to  Johnson  county,  and  atrial  had,  which  resulted  in 
a  verdict  and  judgment  for  the  defendant  in  error. 

The  action  is  brought  upon  a  promissory  note,  of  which 
the  following  is  a  copy :  "  J900.00.  Beatrice,  Neb,,  July 
28,  1879.  Sixty  days  after  date  I  promise  to  pay  to  order 
of  B.  B.  Briggs,  nine  hundred  dollars,  at  the  office  of 
Smith  Bros.,  Bankers.  Value  received.  John  J.  Dun- 
bar." The  defendant  below  (plaintiff  in  error)  in  his' 
answer  admits  the  making  of  the  note,  but  alleges  that  it 
was  given  for  the  purchase  price  of  thirty-seven  Texas 
horses  and  mares;  tliat  Briggs  warranted  them  to  be  sound 
and  ft%e  from  disease,  and  that  the  defendant  purchased 
the  same  on  the  faith  of  the  warranty ;  that  all  of  said 
horses  were  diseased  dt  the  time  of  said  purchase  with  a 
disease  known  as  Texas  itch,  which  fact  was  wholly  un- 
known to  the  defendant;  that  the  defendant,  relying  upon 
the  warranty,  turned  said  Texas  horses  in  with  his  herd 
containing  more  than  one  hundred  horses,  and  the  Texas 
horses  being  affected  with  said  disease  communicated  the 
same  to  the  entire  herd;  that  all  the  horses  purchased 
from  the  plaintiff  died  with  said  disease  and  about  sixty- 
five  head  of  the  other  horses  in  said  herd.     The  defendant 
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therefore  prays  for  judgment  on  his  counter-claim  for  the 
Bum  of  $30,000.00.     The  reply  is  a  general  denial. 

The  first  error  relied  on  is,  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence  and  is  contrary  to  law,  and 
the  second,  third,  and  fourth  assignments  are  to  the  same 
effect,  and  will  be  considered  with  the  first. 

It  may  be  conceded  that  the  testimony  shows  that 
Briggs  warranted  the  horses  to  be  sound;  and  in  our 
opinion  the  clear  weight  of  the  evidence  shows  that  they 
were  sound  at  the  time  of  the  sale  to  Dunbar.  The  sale 
was  made  the  latter  part  of  July,  1 879,  and  it  is  pretty 
clear  that  none  of  the  horses  in  question  were  affected  with 
the  disease  until  two  or  three  months  afterwards.  The 
witnesses  disagree  as  to  the  exact  time,  and  it  is  not  ma^ 
terial  in  this  case  except  as  showing  that  the  horses  were 
not  diseased  when  Dunbar  purchased  them. 

The  plaintiff  below  not  only  introduced  evidence  tend- 
ing to  prove  that  the  horses  were  sound  when  sold  to  the 
defendant,  but  went  further,  and  introduced  testimony 
tending  to  prove  that  the  horses  in  controversy  caught  the 
disease  from  another  herd  about  three  months  after  the 
'  purchase.  This  testimony  was  not  introduced  in  the 
former  trial  and  it  tends  to  make  clear  an  otherwise  doubt- 
ful point  in  the  case,  and  justified  the  jury,  in  connection 
with  other  evidence  in  finding,  as  they  must  have  done, 
that  the  horses  were  sound  when  Dunbar  bought  them. 

The  fifth  objection  is  overruling  certain  objections  to 
interrogatories  in  depositions.  Without  noticing  them  at 
length,  there  was  no  such  prejudice  to  the  defendant  as 
would  justify  the  reversal  of  the  case. 

The  defendant  asked  the  court  to  give  the  following  in- 
struction : 

*^  If  it  is  true  that  Briggs  himself,  and  also  several 
witnesses  for  him,  who  had  in  various  ways  been  connected 
with  the  herd  for  him,  neither  knew  or  had  observed 
that  the  horses  were  diseased — this  cannot  i)revail  against 
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the  positive  testimony  of  several  unimpeaehed  and  not 
otherwise  contradicted  witnesses,  who  swear  positively 
that  they  saw  the  signs  of  this  disease,  known  as  the 
'Texas  itch'  in  Briggs'  herd  before  the  delivery  of  the 
ponies  out  of  the  heixi  to  Dunbar,  and  among  the  ponies 
delivered  to  Dunbar  out  of  this  herd,  within  a  time  less^ 
than  it  takes  to  start  and  develop  these  signs/' 

The  court  modified  it  as  follows :  "  If  it  is  true  that 
Briggs  himself,  and  also  several  witnesses  for  him,  who 
had  in  various  ways  been  connected  with  the  herd,  neither 
knew  nor  had  observed  that  the  horses  sold  said  Dunbar 
were  diseased,  yet  if  you  are  satisfied  from  the  evidence 
that  said  horses  were,  at  the  time  of  said  sale,  in  fact 
infected  with  said  disease  known  as  the  ^  Texas  itch,' 
this  will  be  sufficient  to  show  a  breach  of  the  warranty  of 
the  soundness  of  said  horses;  if  you  believe  from  the 
evidence  there  was  in  fact  any  such  warranty  made  by 
said  Briggs  as  claimed  by  said  defendant." 

The  instruction  as  given  evidently  is  correct,  and  the 
modification  was  properly  made. 

In  conclusion  the  court  instructed  the  jury  that  '^  the 
burden  is  on  the  defendant  to  make  out  his  defense  or 
counter-claim  by  a  preponderance  of  the  proofs."  This 
was  repeated  in  another  form.  The  court  then  added: 
*'  But  if  defendant  has  established  by  a  fair  preponderance 
of  the  testimony  the  defense  and  counter-claim  set  up  in 
his  answer,  then  you  will  find  for  the  defendant  and  assess 
his  damages  at  such  sum  as  the  testimony  shows  him  en- 
titled to  over  and  above  the  amount  of  said  note,  in  the 
light  of  the  forgoing  instruction." 

While  all  that  is  required  is  a  preponderance  of  the 
evidence  to  establish  either  a  claim  or  a  counter-claim,  yet 
we  do  not  think  the  use  of  the  word  "fair"  in  the 
connection  in  which  it  is  used,  particularly  when  the  rule 
had  been  correctly  stated  in  the  same  connection,  was 
prejudicial. 
7 
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This  case  has  been  submitted  to  three  juries  with  the 
same  result,  a  verdict  in  favor  of  the  plaintiff  below. 
Under  such  circumstances,  to  justify  the  court  in  revers- 
ing the  judgment  as  being  against  the  weight  of  evidence, 
it  must  be  clearly  wrong,  or  there  must  have  been  such 
error  in  giving  or  refusing  instructions  as  was  palpably 
prejudicial  to  the  rights  of  the  party  complaining.  As  we 
find  no  substantial  error  in  the  record,  the  judgment  is 
affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Fkank  R.  Guthman,  plaintiff  in  error,  v.  Mary  J. 
Guthman,  defendant  in  error. 

1.  Dower :    couet  may  assign.     When  a  widow  is  entitled  to 

dower  in  the  lands  of  which  her  hnsband  died  seized,  and  her 
right  to  dower  is  not  disputed  bj  the  heirs  or  devisees,  or  any 
person  claiming  nnder  them  or  either  of  them,  it  may  be  assign- 
ed to  her  in  whatever  county  the  lands  may  lie,  by  the  county 
court  of  the  county  in  which  the  estate  of  the  husband  is 
settled,  upon  the  application  of  the  widow. 

2.     : :    PEAcncE.     In  order  to  oust  the  county  court 

of  such  jurisdiction  the  right  of  the  applicant  to  such  dower 
must  be  disputed  by  presenting  an  issue  of  fact,  which,  if  es- 
tablished by  proof,  would  defeat  her  claim  of  dower,  and  such 
issue  must  be  one  which  the  county  court  by  its  organization  is 
unable  to  try. 

3.  Homestead:    county  coubt  may  assign.    A  county  court 

has  jurisdiction  to  set  aside  a  homestead  to  a  widow  by  virtue 
of  its  general  jurisdiction  in  matters  of  probate  and  the  settle- 
ment of  estates. 

NOTK. — County  court  has  exclusive  jurisdiction  in  probating  wills. 
Loosemore  v.  Smith,  12  Neb.,  343.  PeUii  v.  Black,  13  Id.,  162. 
Homestead  rights  of  wife.  McMahon  v. SpeUman,  15  Neb.,  654.  Dich- 
man  v,  Birkhauner,  16  Id.,  686.  SUml «.  Bapp,  17  Id.,  462.  McHugh 
t'.  SmOeif,  Id.,  626.— Rep. 
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Error  to  the  district  court  for  Lancaster  .county.  Heard 
below  before  Pound,  J. 

M,  A,  HariigaUy  for  plaintiff  in  error, 

i.  (7.  JSwrr,  for  defendant  in  error. 

Cobb,  Ch.  J. 

Mary  J.  Gathman  filed  her  petition  in  the  county  court 
of  Lancaster  county,  alleging  that  she  is  the  surviving 
widow  of  Charles  Guthman,  deceased;  that  said  Charles 
Guthman  departed  this  life  on  or  about  the  19th  day  of 
January,  1882,  leaving  him  surviving  as  sole  heir,  his 
daughter  Minnie  Ellen,  a  minor  of  about  the  age  of  thir- 
teen years,  and  that  Joseph  V.  Weckback,  Frank  Guth- 
man, and  William  Guthman,  are  her  duly  authorized 
guardians.  That  said  Charles  Guthman  died  seized  in 
his  own  right  of  certain  lands  located  in  said  county  of 
Lancaster,  describing  the  same,  which  said  premises  dur- 
ing the  life-time  of  said  Charles  Guthman  constituted  his 
homestead  and  was  occupied  as  such  by  himself  and  her, 
the  said  petitioner,  his  wife,  for  some  time  prior  to  and  at 
the  time  of  the  decease  of  the  said  Charles  Guthman; 
that  said  Charles  Guthman  left  a  will  of  which  the  said 
Frank  Guthman  and  Joseph  V.  Weckback  are  the  duly 
authorized  executors.  She  further  alleged  that  in  his  said 
last  will  and  testament  the  said  Charles  Guthman  made  a 
certain  provision  for  her,  the  said  petitioner,  to  accept  in 
lieu  of  dower,  but  that  she  refuses  to  accept  the  provision 
in  said  will  mentioned  in  her  behalf,  and  brings  this  her 
action  for  the  admeasurement,  adjustment,  and  assignment 
of  her  dower  rights  in  said  real  estate  as  by  the  statutes  of 
the  state  she  is  entitled  to  have.  She  further  alleged  that 
she  desires  and  elects  to  have  that  portion  of  said  lands  on 
which  the  house,  home,  or  manor  house,  and  out-buildinga 
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on  said  premises  adjacent  thereto  are  situated,  and  so 
much  additional  thereto  of  said  lands  as  by  the  statutes  of 
the  state  she  is  entitled  to  have,  so  that  the  same  may  be 
contiguous  and  convenient  for  farming  purposes,  and  beset 
off  separate  and  apail  from  the  remaining  lands,  and  pe- 
titioner can  have  exclusive  possession  and  use  thereof 
during  her  life-time,  etc. 

In  response  to  said  petition  the  said  Minnie  Ellen 
Gut h man,  by  her  guardians,  and  the  said  guardians  by 
counsel,  appeared  in  the  said  county  court  and  filed  an  an- 
swer, of  which  the  following  is  a  copy: 

1.  "Now  comes  Minnie  Ellen  Guthman,  by  her  guar- 
dians, F.  R.  Guthman,  Joseph  V.  Weckback,  and  Wil- 
liam Guthman,  who  appearing  in  that  behalf,  and  for  na 
other,  and  interpose  this  their  answer  and  plea  in  abate- 
ment, and  deny  and  challenge  the  jurisdiction  of  the  court 
to  apportion  any  homestead  rights  or  dower  rights  of  any 
person  interested  in  the  lands  or  estate  of  said  deceased 
Chas.  Guthman.  2d.  Denying  all  other  allegations  in  said 
petition  contained." 

Upon  the  hearing  the  county  court  made  and  entered  the 
following  findings  and  judgment  in  the  said  proceeding, 
to- wit:  "I  fiud  that  the  prayer  of  said  petitioner  ought  to 
be  and  is  hereby  granted.  I  further  find  that  the  said 
petitioner  is  the  widow  of  said  Charles  Guthman,  deceased, 
and  is  therefore  entitled  to  the  exclusive  use,  occupancy, 
rents,  and  profits  of,  in,  and  to  the  following  described  lands, 
to-wit :  The  north-west  quarter  of  section  nine,  range  & 
(sic)  east  of  the  sixth  principal  meridian  in  Lancaster 
county.  That  said  land  was  the  homestead  of  the  deceased, 
and  was  occupied  by  said  deceased  and  said  petitioner  as 
their  homestead  at  the  time  of  the  death  of  said  decedent, 
and  that  the  petitioner  is  entitled  to  a  life  estate  in  the 
same,  and  is  entitled  to  have  the  same  appraised  and  set 
apart  and  assigned  to  her,  or  so  much  thereof  as  shall  not 
exceed  in  value  the  sum  of  two  thousand  dollars,  nor  in 
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extent  one  hundred  and  sixty  acres.  I  further  find  that 
she  is  entitled  to  and  is  hereby  allowed  her  dower  in  all  of 
the  remaining  lands  of  which  her  said  husband  died 
seized,  to-wit:  The  north  half  of  section  nine,  in  township 
nine  north,  of  range  eight  east  of  the  sixth  principal 
meridian  in  Lancaster  county,  containing  about  three  hun- 
dred and  twenty  acres,  less  the  homestead  above  described. 
Also  the  north-east  quarter  of  the  north-east  quarter  of 
section  eight  in  township  nine  north,  of  range  eight, 
containing  about  forty  acres,  all  in  Lancaster  county. 
It  is  therefore  by  me  considered,  ordered,  and  adjudged 
that  the  prayer  of  said  petition  be  and  the  same  is  here- 
by allowed,  and  it  is  further  ordered  that  the  said  peti- 
tioner have  her  life  estate  in  said  homestead,  to-wit:  the 
north-west  quarter  of  section  nine  in  township  nine,  range 
eight,  appraised,  set  apart,  and  assigned  to  her  separate 
use  for  her  life  estate,  or  so  much  thereof  as  shall  not 
exceed  in  value  the  sum  of  two  thousand  dollars,  nor  in 
extent  one  hundred  and  sixty  acres,  constituting  such  part 
of  said  lands  upon  which  the  house  and  other  buildings 
are  situated;  and  is  further  ordered  that  said  petitioner 
have  appraised  and  set  off  for  her  separate  use  and  benefit 
her  dower  or  life  estate  in  the  remainder  of  her  deceased 
husband's  lands  as  above  described,  set  apart  for  her  use  and 
benefit  during  her  natural  life,  and  that  said  lands  be  set 
aside  by  metes  and  bounds,  and  that  they  be  set  apart  in»a 
body  and  contiguous  to  the  residence  part  of  said  lands  or 
the  part  where  the  buildings  and  other  improvements  now 
are,"  etc 

There  was  an  appeal  taken  to  the  district  court  by  the 
heir  at  law  and  executors  of  the  will  of  the  deceased.  In 
said  last  mentioned  court  the  petitioner  filed  substantially 
the  same  petition  as  that  filed  by  her  in  the  county  court 
as  above  stated.  To  which  the  respondents  made  answer, 
in  which  they  admitted  the  death  of  said  deceased,  the 
survivorship  of  his  said  heir  and  the  appointment  of  said 
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executors;  also  that  said  deceased  was  seized  of  the  real 
estate  described  in  the  petition.  They  deny  each  and  every 
allegation  of  the  petition  not  expressly  admitted.  They 
allege  that  the  petitioner  is  not  the  head  of  a  family,  etc. 
That  the  said  Minnie  Ellen  Guthman  was  the  child  of  the 
deceased  by  his  first  wife,  and  that  the  custody  of  said 
child  was  removed  and  willed  from  petitioner,  etc. 

They  further  answering  say,  that  "  They  have  at  all 
times  been  ready  and  willing  that  petitioner  might  have 
and  receive  her  dower  right  in  the  estate  of  deceased,  but 
charge  the  truth  and  fact  to  be  that  she  sought  to  dis- 
mantle said  estate  by  first  claiming  a  homestead  from  said 
estate  to  the  extent  of  one  hundred  and  sixty  acres,  and  to- 
have  then  allotted  a  dower  estate  from  the  balance  remain- 
ing, which  was  done  in  the  county  court  of  Lancaster 
county,  and  from  which  order  and  decree  these  respondents 
appeal  and  ask  that  the  same,  so  far  as  homestead  ad- 
measurement or  dower  admeasurement  is  concerned,  be 
vacated  and  held  for  naught,  said  court  having  no  juris- 
diction or  power  to  make  any  such  order  and  decree.  They 
further  allege  that  said  petitioner  has  joined  in  a  lease 
with  these  respondents  for  the  leasing  of  said  premises  for 
the  term  of  three  years,  and  with  an  option  of  a  longer 
period.  That  she  has  received  a  large  amount  of  personal 
estate  of  the  value  of  three  thousand  dollars  and  upwards, 
Qfid  has  appropriated  the  same  to  her  personal  use  in  no 
way  or  manner  placing  any  portion  to  the  care,  comfort, 
or  education  of  said  child,"  etc. 

Upon  the  trial  the  district  court  made  and  rendered  the 
following  findings  and  judgment,  to-wit: 

"  On  due  consideration  of  the  premises  the  court  doth 
find  that  the  petitioner,  Mary  J.  Guthman,  widow  of  Chas. 
Guthman,  deceased,  is  entitled  to  dower  in  the  real  estate 
described  in  the  petition,  and  that  the  same  should  be  as- 
signed and  set  off  to  her  in  the  manner  provided  by  law 
And  the  court  doth  further  find,  that  said  Mary  J.  Guth^ 
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man  is  Dot  entitled  to  have  a  homestead  assigned  and  set 
oS  to  her  in  this  proceedingy  on  the  ground  that  this  court 
has  no  jurisdiction ;  this  proceeding  being  appealed  from 
the  county  court  of  Lancaster  county,  and  the  right  to  such 
homestead  being  contested^  the  county  court  had  no  juris- 
diction to  assign  and  set  off  such  homestead. 

*^  It  is  therefore  by  the  court  considered^  adjudged,  and 
decreed  that  the  proceedings  and  judgment  and  findings  of 
the  county  court  of  Lancaster  county,  in  so  far  as  the  same 
sets  apart  and  assigns  dower  to  the  said  Mary  J.  Guthman 
in  the  premises  described  in  the  petition,  be  and  the  same  is 
hereby  ratified  and  confirmed,  and  that  said  Mary  J.  Guth- 
man, widow  of  said  Charles  Guthman,  deceased,  is  entitled 
to  such  dower. 

^'It  is  futher  considered  and  adjudged  that  the  proceed- 
ings, finding,  and  judgment  of  the  county  court  aforesaid, 
in  so  far  as  the  same  attempts  to  set  apart  and  assign  a 
homestead  interest  to  the  said  Mary  J.  Guthman  in  and  to 
the  real  estate  in  controversy,  be  and  the  same  is  hereby 
vacated,  set  aside,  and  held  for  naught,  and  that  the  said 
Mary  J.  Guthman  is  not  entitled  to  such  homestead  for 
want  of  jurisdiction  of  this  court,  and  said  county  court  in 
this  proceeding,  the  same  being  appealed  from  said  county 
court  as  aforesaid,  and  the  said  homestead  interest  in  the 
real  estate  in  controversy  being  contested  in  said  county 
court/' 

The  respective  parties  having  severally  excepted  to  the 
said  findings  and  judgment  so  far  as  the  same  was  against 
each  respectively,  and  each  having  severally  moved  for  a 
new  trial,  and  the  same  being  denied,  the  cause  is  brought 
to  this  court  on  error  by  both  sides,  respectively. 

There  is  but  one  question  raised  by  the  pleadings,  and 
one  in  addition  by  the  judgment  of  the  district  court. 

First,  as  to  the  question  of  jurisdiction  in  the  county 
court  to  assign  dower  in  a  case  like  this,  Sec.  8,  of  Ch.  23, 
Comp.  Stat.,  provides  as  follows:  "When  a  widow  is  en- 
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titled  to  dower  in  the  lands  of  which  her  husband  died 
siezed^  and  her  right  to  dower  is  not  disputed  by  the  heirs 
or  devisees,  or  any  person  claiming  under  them  or  either  of 
them,  it  may  be  assigned  to  her  in  whatever  county  the 
lands  may  lie,  by  the  judge  of  probate  for  the  county  in 
which  the  estate  of  the  husband  is  settled,  upon  the  appli- 
cation of  the  widow,  or  any  other  person  interested  in  the 
lands,"  etc. 

This  provision  of  statute  was  enacted  long  before  the 
adoption  of  the  present  constitution,  and  at  most  can  only 
be  construed  to  be  a  limitation  upon  the  general  power  con- 
ferred upon  county  courts  by  that  instrument  to  "  have 
original  jurisdiction  in  all  matters  of  probate,  settlements 
of  estates  of  deceased  persons,"  etc.  Jurisdiction  being 
thus  conferred  by  the  constitution,  it  is  a  question  whether, 
even  under  the  provisions  of  the  above  statute,  it  can  be 
taken  from  it  merely  at  the  volition  of  a  party  respondent. 
But  if  it  be  granted  that  it  can  be  done  by  pleading  facts 
and  the  presentation  of  an  issue  or  issues  which  the  county 
court  is  incompetent  to  try — such,  for  instance,  as  the  title 
to  land,  or  the  relationship  of  husband  and  wife — it  will  not 
be  denied  that  such  issue  must  be  actually  presented  by 
proper  pleading,  and  cannot  arise  by  implication.  Ordina- 
rily a  question  of  jurisdiction  may,  and  in  some  cases  must 
be  made  at  the  very  threshold ;  but  here  the  right  of  the  pe- 
titioner to  dower  must  be  first  disputed  by  an  answer  setting 
up  facts  which,  when  proved,  will  overthrow  the  claim  of 
the  petitioner.  If  the  facts  thus  pleaded  are  of  a  nature 
which  the  county  court  by  its  organization  is  incompetent 
to  try,  whatever  might  or  might  not  be  its  duty  in  the  ab- 
sence of  further  legislation,  it  is  quite  clear  that  to  proceed 
to  a  final  adjudication  of  the  matter  in  that  court  would  be 
erroneous,  if  not  void.  But  the  essential  thing  to  do  on  the 
part  of  the  respondent  is  to  present  the  issue,  to  raise  the 
dispute  which  will  take  the  case  out  of  the  jurisdiction  of 
the  court.     What  fact  was  presented  by  the  answer  of  the 
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respondents  for  the  adjudication  of  the  county  court  in  the 
'Case  at  bar  ?  None  whatever^  as  I  think.  In  saying  this 
I  do  not  overlook  the  last  line  of  respondents'  answer, 
**  denying  all  other  allegations  in  said  petition  contained." 
While  this  was  probably  meant  as  a  mere  formal,  general 
denial,  the  court  was,  I  think,  justified  in  disregarding  it, 
for  the  reason  that  it  is  not  couched  in  positive  language, 
but  is  a  mere  recital.  But  I  will  not  impugn  the  good 
fiiith  of  the  respondents  by  supposing  that  they  ever  in- 
tended to  deny  the  relation  of  husband  and  wife  which  ex- 
isted between  the  petitioner  and  the  deceased  at  the  time  of 
his  death.  Such  intention  is  clearly  negatived  by  them  in 
their  answer  filed  in  the  district  court  and  by  the  j)rincipal 
executor  when  on  oath  as  a  witness  in  the  case.  The' paper 
itself  was  intended  as  a  plea  in  abatement  to  the  jurisdic- 
tion of  the  court,  and  was  so  claimed  by  counsel  at  the  bar, 
and  not  an  answer  to  the  merits  or  to  the  petitioner's  right 
to  recover.  I  am  therefore  of  the  opinion  that  the  peti- 
tioner's right  to  dower  was  not  disputed  in  the  manner  con- 
templated by  the  statute  so  as  to  oust  the  county  court  of 
jurisdiction. 

The  district  court  reversed  the  judgment  of  the  county 
court  in  so  far  as  the  same  related  to  the  homestead  rights 
of  Mary  J.  Guthman  on  the  ground  above  stated.  Upon 
the  consideration  of  this  case  in  the  consultation  room,  we 
were  all  of  the  opinion  that  the  reason  was  quite  untenable, 
yet  that  the  judgment  would  probably  have  to  be  affirmed 
for  the  want  of  sufficient  allegations  in  the  petition  to  en- 
title the  petitioner  to  the  a&signment  of  her  homestead. 
But  upon  a  more  careful  examination  of  the  petition  I 
have  come  to  the  conclusion  that  it  is  sufficient.  It  has 
been  often  said  in  this  court,  with  the  approval  of  every 
member  of  it,  present  as  well  as  ^ast,  that  the  homestead 
law,  being  of  a  highly  remediable  nature,  would  be  liber- 
ally construed,  and  this  liberal  construction  should  follow 
it  in  every  stage,  and  certainly  will  not  be  withdrawn  from 
it  when  its  benefits  are  invoked  by  the  widow. 
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The  ceotral  fact  which  could  have  been  set  up  in  the 
petition  on  which  to  base  a  judgment  for  the  assignment 
of  petitioner's  homestead  rights  is,  that  the  land  described, 
or  a  designated  portion  of  it,  was  and  constituted  the 
homestead  of  the  petitioner  and  the  deceased  husband  at 
the  time  of  his  death.  The  terms  of  the  law  supply  all 
of  the  rest.  The  husband  was  the  head  of  the  family,, 
while  in  life;  as  such  he  acquired  the  homestead  estate.  At 
his  death  it  descended  to  his  widow  and  &imily;  to  her  not 
as  the  head  of  a  family,  but  his  widow  eo  nomine.  Comp. 
Stat.,  Ch.  36,  §  17. 

It  must  be  admitted  that  neither  the  constitution  nor  the 
statute  gives  to  county  court  jurisdiction  to  assign  a  home- 
stead to  a  widow  or  family  in  terms.  But  it  is  embraced 
in  the  general  jurisdiction  of  all  matters  of  probate,  settle- 
ment of  estates  of  deceased  persons,  etc.  I  conclude,  there- 
fore, that  the  county  court  had  jurisdiction  to  render  the 
judgment  which  it  did  render,  and  that  accordingly  the 
district  court  had  jurisdiction  on  appeal. 

It  may  not  be  out  of  place  in  this  connection  to  say,  for 
the  guidance  of  the  lower  courts,  that  the  homestead  set 
apart  and  assigned  to  the  petitioner  in  this  proceeding  must 
be  held  by  her  as  well  for  the  benefit  of  the  respondent,. 
Minnie  Ellen  Guthman,  during  her  minority,  as  for  herself,, 
as  a  home,  and  while  the  same  is  rented  out  during  said 
minority  the  said  Minnie  Ellen  will  be  entitled  to  share 
equally  with  the  petitioner  in  the  net  rental  profits  thereof. 

The  judgment  of  the  district  court  in  so  far  as  it  affirms 
the  judgment  of  the  county  court  is  affirmed,  and  in  so  far 
as  it  reverses  the  judgment  of  the  county  court  is  reversed, 
and  the  judgment  of  the  county  court  is  in  all  things 
afiirmed. 

Judgment  aooosdivgly. 

The  other  judges  concur. 
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Joseph  Chbisman,  plaintiff  in  error,  v.  The  State^ 
defendant  in  error. 

L  Cormpting  Witnesses:  indigtmbnt.  In  an  indictment  for 
attempting  to  cormpt  a  witness  in  a  judicial  proceeding,  it  need 
not  be  alleged  that  snch  witness  had  been  sworn,  recognized,  or 
sabpoenaed  in  snch  judicial  proceeding. 

2.    :    :     KVIDENCK.    When  such  judicial  proceeding 

iuYolved  a  trial  upon  an  indictment  for  a  crime  or  misdemeanor^ 
it  was  not  error  to  admit  in  eyidenoe  upon  the  trial  of  the  caso 
at  bar  the  said  indictment,  with  the  name  of  such  witness  at- 
tempted to  be  corrupted  endorsed  thereon  as  a  witness  on  the  part 
of  the  state. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

Hazldt  &  Bates,  for  plaintiff  in  error. 

William  Leese,  Attorney  Oeneralj  for  the  state. 

Cobb,  Ch.  J. 

The  plaintiff  in  error  was  indicted,  tried,  and  convicted 
in  the  district  court  of  Grage  county  for  the  offense  of 
attempting  to  corrupt  and  influence,  and  of  corrupting 
and  influencing  one  C.  R.  Woodard,  by  offering  to  and 
paying  him  the  said  C.  R.  Woodard  a  sum  of  money 
to  leave  the  county  and  go  beyond  the  jurisdiction 
and  process  of  the  state,  and  not  appear  against  him,  or 
testify  against  him  as  a  witness  in  a  certain  criminal  pro- 
ceeding then  pending  against  him. 

The  defendant  demurred  to  the  indictment  on  the  ground 
that  the  same  did  not  contain  facts  sufficient  to  constitute  a 
crime  under  the  laws  of  the  state  of  Nebraska,  which  de» 
murrer  was  overruled. 

A  trial  was  had  to  the  court,  a  jury  being  waived.     Th^ 
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tjourt  found  the  defendant  guilty,  overruled  his  motion  for 
a  new  trial,  and  sentenced  him  to  pay  a  fine  of  five  hundred 
dollars  and  be  imprisoned  in  the  county  jail  for  a  period 
•of  thirty  days,  etc. 

The  first  point  presented  by  plaintifi*  in  error  in  his  pe- 
tition in  error,  and  urged  in  the  brief  of  counsel,  arises 
upon  the  overruling  of  the  demurrer  to  the  indictment. 
In  order  to  the  consideration  of  this  point  I  copy  the  sub- 
stantial part  of  the  indictment: 

"That  Joseph  Chrisman  *  *  *  being  then  and 
there  charged  with  a  criminal  offense  and  duly  indicted 
under  lawful  authority  by  the  grand  jury  of  said  county, 
t)f  the  December  term  of  the  district  court  of  said  county 
in  the  year  eighteen  hundred  and  eighty-three,  for  the 
crime  of  cutting  one  C.  R.  Woodard  with  intent  to  kill 
him,  the  said  C.  R.  Woodard,  in  the  county  of  Grage,  and 
state  of  Nebraska  aforesaid,  and  he,  the  said  Joseph  Chris- 
tean,  being  then  and  there  held  to  bail  under  said  charge 
to  appear  at  the  February  term  of  the  said  district  court 
aforesaid,  the  said  court  having  jurisdiction  of  the  said 
offense,  unlawfully  did  then  and  there  attempt  to  cor- 
rupt and  influence,  and  did  corrupt  and  influence  one  C.  R. 
Woodard  then  and  there  being,  by  offering  to  and  paying 
to  him,  the  said  C.  R.  Woodard,  the  sum  of  fifty  dollars 
with  the  further  offer  and  promise  to  the  said  C.  R.  Woodard, 
T)f  the  further  sum  of  money  of  five  hundred  and  twenty-five 
dollars  to  corruptly  and  unlawfully  influence  and  procure 
him,  the  said  C.  R.  Woodard,  to  leave  tlie  said  county 
of  Gage  and  state  aforesaid,  and  go  beyond  the  juris- 
diction and  process  of  said  district  court  and  secrete  him- 
self so  that  the  said  C.  R.  Woodard  could  not  be  obtained 
^as  a  witness  on  the  part  of  the  state  of  Nebraska  in  the 
said  action  aforesaid  against  the  said  Joseph  Chrisman 
aforesaid,  the  said  C.  R.  Woodard  being  then  and  there  a 
very  important  in  said  action,  and  in  fact  the  prosecuting 
witness  in  the  said  cause  so  pending  as  aforesaid  against 
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the  said  Joseph  Chrisman.  And  so  the  grand  jurom 
aforesaid  do  say  that  the  said  Joseph  Chrisman  then  and 
there  in  the  manner  and  form  aforesaid^  unlawfoUy  and 
willfully  did  attempt  to  influence  and  did  influence  and 
corrupt  the  said  C  R.  Woodard,  a  witness  as  aforesaid^  by 
money  and  promises  as  aforesaid,  well  knowing  that  the 
said  C.  R.  Woodard  was  a  witness  as  aforesaid/'  etc. 

The  section  of  the  statute  under  which  this  indictment 
was  found  is  section  164  of  the  Criminal  Code,  and  ia 
in  the  following  words: 

"Sec.  164.  If  any  person  shall  attempt  to  corrupt  or 
influence  any  juror  or  witness,  either  by  promises,  threats^ 
letters,  money,  or  other  undue  means,  either  directly  or  in«. 
directly,  every  person  so  offending  shall  be  fined  in  any 
sum  not  exceeding  five  hundred  dollars  and  imprisonect 
in  the  jail  of  the  county  not  exceeding  thirty  days." 

It  is  urged  that  the  indictment  fails  to  charge  an  offenso^ 
under  the  provisions  of  the  section  quoted.  There  is  an  evi-^ 
dent  omission  of  the  word  witness  where  itshould  have  first 
occurred  in  the  form  of  indictment  used.  But  I  think  it 
sufficiently  appears  on  the  face  of  the  indictment  that  C^ 
R,  Woodard  was  a  witness  in  the  action  then  pending  in 
said  court  and  set  out  in  the  indictment.  The  indictment 
expressly  alleges  that  the  said  C.  R.  Woodard  was  the 
prosecuting  witness  in  said  cause,  and  I  am  at  a  loss  to 
perceive  how  he  can  be  held  to  be  any  the  less  a  witness, 
because  he  is  the  prosecuting  witness. 

I  think  the  word  witness  is  used  in  the  section  above 
quoted  in  a  broad  sense,  and  that  it  is  not  necessary  that 
the  witness  should  be  alleged  to  have  been  either  sub- 
p<Bnaed  or  recognized  to  appear  and  testify  as  a  witness  in 
the  case.  If  I  am  right  in  this  view,  then  it  is  sufficient 
in  the  indictment  to  describe  the  person  corrupted,  as  a 
witness.  Nor  do  I  think  that  the  use  of  the  word  prose^ 
cuting,  as  qualifying  the  word  witness,  vitiates  or  changea 
its  meaning. 
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If  the  persoD  accused  is  guilty  of  the  offense  charged, 
he  generally  knows  who  are  the  witnesses  who  can  testify 
against  him,  as  well  before  as  after  they  are  recc^nized  or 
subpoenaed,  and  an  interpretation  of  the  law  that  would 
leave  him  free  to  corrupt  them  until  after  they  are  sworn 
or  even  recognized  on  subpoena  is  certainly  inadmissible. 

There  was  evidence  tending  to  prove  that  the  money  was 
paid  and  promise  made  by  the  plaintiff  in  error  to  Wood- 
ard  for  the  purpose  of  inducing  him  not  to  appear  and 
testify  at  the  trial. 

There  was  no  error  in  the  admission  of  the  indictment 
with  the  name  of  Woodard  endorsed  thereon  as  a  witness 
as  evidence  at  the  trial.  As  we  have  seen,  evidence  that 
Woodard  was  a  witness  on  the  trial  of  the  case  in  which 
the  indictment  was  the  principal  pleading  was  responsive 
to  the  principal  point  made  in  the  case. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


18  no 
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^  JiS'  II.  H.  Spellmjltt,  Henry  Spellman,  as  H.  H.  Spell- 

man  &  Co.,  AND  J.  W.  Schmidt,  plaintiffs  in 
ERROR,  V.  Abraham  Frank,  August  Frank,  and 
Joseph  Frank,  as  A.  Frank  &  Sons,  defendants 

IN  ERROR. 

1.  Petition  in  Action  on  Note.  In  an  action  npon  a  promissoiy 
note  when  a  oopy  of  the  note  sued  npon  is  set  ont  as  a  part  of 
the  petition,  it  must  be  alleged  that  there  is  dne  thereon  fbom 
the  adverse  party  to  the  plaintiff  a  specific  sum,  unless  these  facts 
may  be  inferred  from  others  pleaded.  Oage  v.  Boberts,  12  Neb.^ 
276. 

S.  Pleading  not  Amendable  in  Supreme  Court  on  Origi- 
nal Motion.     When  on  a  hearing  on  error  in  the  district 
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oonrt  leave  is  asked  to  amend  a  pleading  to  oorrespond  with  an 
Older  of  the  county  conrt  and  such  leave  is  refased,  this  oonrt 
in  the  exercise  of  its  appellate  jurisdiction  cannot  grant  leave 
for  such  amendment  when  asked  by  an  original  motion  filed  in 
this  court. 

Error  to  the  district  court  fbr  Lancaster  coantj.  Heard 
below  before  Mitchell,  J. 

James  E.  PhilpoUy  for  plaintiflfe  in  error. 

A.  (7.  Piatt,  for  defendants  in  error. 

Reese,  J. 

The  only  question  presented  in  this  case  is,  whether  the 
petition  filed  in  the  county  court  states  a  cause  of  action. 
It  is  as  follows : 

**  Abraham  Frank, 
August  Frank,  and 
Joseph  Frank,  as 
A.  Frank  &  Sons, 
.  PlaintiffSy 

vs. 
H.  H.  Spellman, 
Henry  Spellman,  as 
H.  H.  Spellman  k  Co.,  and 
J.  W.  Schmidt, 

Defendants. 

"  The  plaintiffs  herein  complain  of  the  defendants,  and 
for  cause  of  action  in  this  behalf  say  that  said  defendants 
are  indebted  to  them  to  the  amount  of  $480.00  and  inter- 
est, for  one  promissory  note  as  follows,  to-wit: 

$480.00.  July  30,  1884.  To  A.  Frank  &  Sons.  Ten 
per  cent  interest  from  date. 

Note. — ^In  Humphries  v.  Spofford^  14  Neh.,  488,  on  appeal  leave 
was  given  plaintiff  to  amend  petition  in  the  district  court  so  as  to 
correct  a  mistake,  on  payment  of  costs,  the  cause  being  remanded  to 
the  district  court  for  that  purpose. — Kep. 
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"Protested  Dec.  2,  1884,  Firth,  Neb.,  by  C.  M.  Witt- 
struck.  Fees,  $2.60."  A  true  copy  of  note  and  protest  is 
hereto  attached,  as  exhibit  ^  A,'  and  made  a  part  hereof, 
and  that  the  same  is  now  due  and  remaining  unpaid; 
wherefore  plaintiffs  pray  for  judgment  for  the  sum  of 
$480.00,  with  interest  from  the  30th  day  of  July,  1884^ 
at  the  rate  of  ten  per  cent  per  annum,  and  protest  fees, 
$2.60,  with  costs  of  this  action,  and  such  other  and  fur- 
ther relief  as  may  be  due  in  the  premises. 

''JExhibU'A.' 
"$480.00.  Firth,  Neb.  July  30,  1884. 

Four  months  after  date,  for  value  received,  we  promise 
to  pay  to  the  order  of  -A.  N.  Frank  &  Sons,  four  hundred 
and  eighty  dollars,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  from  date  until  paid.  Negotiable  and  payable 
at  the  Firth  Bank,  Firth,  Neb. 

"  H.  H.  Spellman  &  Co., 
"J.  W.Schmidt." 

The  certificate  of  protest  is  also  att?iched  as  part  of  exhibit 
'^  A,"  but  as  it  cannot  enter  into  the  question  in  this  case  it 
is  not  necessary  to  set  it  out  here. 

As  the  amount  claimed  by  the  petition  is  not  within  tlie 
jurisdiction  of  the  county  judge  when  exercising  the  or- 
dinary powers  and  jurisdiction  of  a  justice  of  the  peace^ 
but  is  within  the  jurisdiction  of  the  county  court,  and  the 
case  is  wliat  is  known  as  a  term  case  in  that  court,  the  rules 
of  procedure  and  practice  as  applicable  to  the  district  court 
must  be  applied  to  the  pleading  under  consideration. 
Compiled  Statutes,  §§  10  and  11,  Ch.  20.  This  being 
true,  the  decision  in  Gage  v.  Roberta,  12  Neb.,  276,  seems 
to  be  in  point  and  decisive  of  the  case.  As  in  the  case 
above  cited,  so  in  tliis  case,  there  is  no  allegation  that  plain- 
tiffs in  error  executed  the  note  in  question,  nor  that  there 
is  due  defendants  in  error  from  plaintiffs  in  error  the  sum 
for  which  judgment  is  demanded.    It  may  also  be  noted  that 
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the  note  seems  to  be  signed  by  a  partnership  or  firm  desig- 
nated as  "  H.  H.  Spellman  &  Co.,"  yet  there  is  no  allega- 
tion in  the  petition  that  defendants  in  error  were  associated 
together  as  snch  firm^  and  that  the  note  was  their  note. 

It  is  clear  that  the  petition  does  not  state  a  cause  of 
action. 

Upon  the  cause  being  called  for  argument  in  this  court, 
defendants  in  error  asked  leave  to  interline  in  the  petition 
after  the  words,  "that  the  sanie  is  now  due  and  remaining 
unpaid/'  the  words  "on  said  promissory  note  from  said 
makers,  H.  H.  Spellman,  Henry  Spellman,  and  J.  W. 
Schmidt,  to  these  plaintiffs,  the  sum  of  $480.00,  with  in- 
terest from  July  30tli,  1884,  at  ten  per  cent,  no  part  of 
which  has  been  paid,"  for  the  purpose  of  correcting  the 
transcript  to  correspond  with  the  amendment  ordiir^  by 
county  court.  It  appears  that  at  the  trial  in  the  county 
court,  and  upon  the  application  of  defendants  in  error, 
they  were  permitted  so  to  amend  the  petition  by  interlinea- 
tion, but  the  amendment  was  not  in  fact  made.  At  the 
hearing  in  the  district  court,  upon  error,  the  amendment 
not  having  been  made  below,  defendants  in  error  moved 
the  court  for  leave  to  make  the  amendment  there,  which 
was  refused.  We  are  not  asked  to  review  the  action  of 
the  district  court,  but  a  new  motion  is  made  in  this  court. 

As  the  jurisdiction  of  this  court  is  appellate  only,  in  such 
cases,  there  is  no  warrant  for  granting  the  motion,  and  it  is 
therefore  overruled. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  with  directions'  to  the  district  court  to 
reverse  the  judgment  of  the  county  court,  and  for  fur- 
ther proceedings  according  to  law. 

Revebsed  and  bemanded. 
The  other  judges  concur. 
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The  City  of  Lincoln,  plaintiff  in  erroe,  v.  John 
gillilan,  defendant  in  error. 

Trial :  conclusion  fbom  undisputed  pacts  a  question  fob 
JURY.  Where  the  existence  of  a  state  of  facts  is  undisputed, 
and  where  upon  such  facts  different  minds  may  honestly  draw 
different  conclusions  from  them  as  whether  or  not  such  facts 
estahlish  negligence  or  the  absence  thereof,  the  question  as  to  the 
conclusion  to  be  arrived  at  is  a  proper  question  for  the  trial  jury, 
and  not  for  the  court. 

Instructions  to  Jury.  Where  an  instruction  to  a  jury  states 
a  proposition  clearly  and  distinctly,  and  without  limitation  or 
qualification,  it  is  not  error  for  the  court  to  refuse  to  re-instruct 
the  jury  upon  the  same  proposition,  but  with  the  addition  of  a 
clause  limiting  the  force  of  the  instruction  when  such  limitation  • 
would  be  against  the  interest  of  the  party  asking  the  instruction. 
Or,  if  error,  it  would  be  error  without  prejudice. 

.     When  an  instruction  is  once  given  it  is  sufficient,  and  it 

is  not  error  for  the  court  to  refuse  to  repeat  it  to  the  jury. 

.     It  is  not  error  for  the  trial  court  to  refuse  to  instruct  a 


jury  upon  questions  not  involved  in  the  case  on  trial.     Instruc- 
tions should  be  confined  to  the  issues  in  the  case. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

A,  C.  Ricketta  {H,  IL  WiUon  with  him),  for  plaintiff  in 
error. 

Court  should  have  taken  case  from  jury.  L,  8.  &  M.  S. 
It  R.  V,  Miller,  ^5  Mich.,  274.  Penn,  Co.  v.  Rathgeb, 
?i2  Ohio  State,  66.  McLoury  v.  McGregor,  64  Iowa,  717. 
On  instructions  refused  :  Reynolds  v,  R.  R.y  68  N.  Y.,  248. 
Thompson  Neg.,  1236.  Rudolph  t?.  French,  44  How.  Pr., 
160.  Greenkaf  v,  R.  R.,  29  Iowa,  46.  Warner  v.  R.  J5., 
64  N.  Y.,  465.  Benson  &  Titcomb,  72  Maine,  31.  HaH 
V.  R.  R.,  84  N,  Y.,  66.  BeaUy  v.  Gilmore,  16  Penn. 
♦State,  468.     Otis  v.  JanesvilU,  47  Wis.,  422.     Bassett  v. 
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St.  Joseph,  53  Mo.,  590.  Brown  v.  GlasgoWy  57  Id.,  157, 
Mount  Vernon  v.  Dosonchett,  2  Ind.,  586.  Blanker  v,  Ooth 
ingUmy  63  Id.,  33. 

A.  J.  Sawyer  and  iV.  Z,  Snell,  for  defeDdant  in  .error, 
cited :  A.  &  N.  E.  R.  v.  Bailey,  11  Neb.,  332.  Oty  of 
Livcoln  V.  Walker,  post  Henry  County  v.  Jackson,  86 
Ind.,  111.  Wheeler  v.  Westport,  80  Wis.,  392.  Murphy 
r.  Indianapolis,  83  Ind.,  76.  Looney  v.  McLean,  129 
Mass.,  33.  McKenzie  v.  Northfield,  16  N.  W.  R.,  264. 
Commissioners  v.  Burgers,  16  Md.,  29.  Bassett  v.  Fish, 
75  N.  Y.,  303.  Palmer  v.  Deering,  93  Id.,  7.  Mathews 
V.  Baraboo,  39  Wis.,  674. 

Reese,  J. 

The  original  action  was  instituted  by  defendant  in  error 
against  plaintiff  in  error  for  the  purpose  Of  recovering  dam* 
ages  alleged  to  have  been  sustained  by  him  by  reason  of  a 
ilefect  in  one  of  the  public  streets  in  the  city  of  Lincoln. 
The  allegation  of  the  petition  is,  and  the  proof  shows,  that 
on  the  evening  of  the  11th  day  of  November,  1882,  while 
defendant  in  error  was  riding  along  the  street,  his  horse 
stepped  into  a  mud  hole  or  wagon  rut  and  fell,  throwing 
defendant  in  error  upon  the  ground  and  breaking  his  leg. 

The  first  proposition  contended  for  by  plaintiff  in  error 
is,  that  the  testimony  "establishes,  beyond  any  contro- 
versy, the  existence  of  such  facts  as  render  defendant  in 
error  guilty  of  contributory  negligence,  as  a  matter  of  law, 
and  therefore  the  trial  court  erred  in  submitting  the  case  to 
the  jury." 

To  this  we  are  unable  to  agree.  It  appears  that  a  week 
or  ten  days  before  the  accident  defendant  in  error  saw  the 
defect  in  the  street,  but  there  is  no  proof  of  his  having  seen 
it  afterwards.  It  was  his  custom  to  ride  from  his  home, 
€9st  of  the  city,  to  his  place  of  business,  using  for  that 
purpose  a  horse,  or  colt,  three  years  old  the  spring  before. 
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The  proof  is  that  the  horse  was  gentle  and  sure-footed. 
On  the  evening  in  question — some  time  after  dark — ^he 
mounted  the  honse  to  go  home.  The  night  was  quite  dark 
and  a  storm  was  approaching  from  the  north-west.  He 
allow^  his  horse  to  go  at  a  **  lope,"  selecting  its  own  part 
of  the  street.  The  speed  at  which  the  horse  traveled  was 
not  rapid,  a  witness  testifying  that  he  kept  opposite  to  him 
while  running  along  the  sidewalk.  Defendant  in  error 
was  familiar  with  the  street,  having  traveled  it  almost 
daily  until  a  short  time  before  the  accident.  Applying  to 
these  facts  the  rule  of  law  adopted  in  A.&  N.  R.  R,  Co,  v. 
Baily,  11  Neb.,  J332,  we  think  it  was  clearly  light  for  the 
trial  court  to  submit  the  case  to  the  jury.  In  that  case 
Judge  Cobb,  in  writirg  the  opinion,  quoted  with  approval 
the  following  laugiuige  from  Railroad  Co.  v.  Stouty  IT 
Wall.,  657,  viz. :  "  Upon  the  facts  proven  in  such  cases,  it 
is  a  matter  of  judgment  and  discretion,  of  sound  inference^ 
what  is  the  deduction  to  be  drawn  from  undisputed  facts. 
Certain  facts  we  may  suppose  to  be  clearly  established  from 
which  one  sensible,  impartial  man  would  infer  that  proper 
care  had  not  been  used  and  that  negligence  existed; 
another  man,  equally  sensible  and  equally  impartial,  would 
infer  that  proper  care  had  been  used  and  that  there  was  no 
negligence.  It  is  this  class  of  cases  and  those  akin  to  it 
that  the  law  commits  to  the  decision  of  a  jury.  *  *  * 
It  is  assumed  that  twelve  men  know  more  of  the  common 
aflairs  of  life  than  does  one  man ;  they  can  draw  wiser  and 
safer  conclusions  from  admitted  facts  thus  occurring  than  a 
single  judge. 

"  In  no  class  of  cases  can  this  practical  experience  be  more 
wisely  applied  than  in  that  we  are  considering. 

*^  We  find  accordingly,  although  not  uniform  or  harmo- 
nious, that  the  authorities  justify  us  in  holding  in  the  case 
Jbefore  us  that,  although  the  facts  are  undisputed,  it  is  for 
the  jury  and  not  for  the  judge  to  determine  whether  the 
proper  care  was  given,  or  whether  they  established  negli- 
gence." 
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In  the  case  at  bar  the  trial  judge  submitted  the  question 
of  contributory  n^ligenoe  to  the  jury  with  instructions  for 
their  guidance,  and  in  this  we  think  there  was  no  error. 

Plaintiff  in  error  requested  the  court  to  instruct  the  jury 
as  follows : 

4.  *'  The  plaintiff  was  bound  to  exercise  ordinary  care 
for  his  personal  safety  while  passing  along  the  streets  of 
the  defendant,  and  if  the  jury  believe  from  the  evidence 
that  plaintiff's  slight  n^ligence,  if  any,  contributed  directly 
to  the  alleged  injury,  then  you  will  find  for  the  defendant.'' 
This  instruction  was  given  as  prayed. 

It  then  requested  the  court  to  give  the  following  instruc- 
tion : 

7.  "If  the  jury  believe  from  the  evidence  that  there 
was  a  slight  want  of  ordinary  care  on  the  part  of  the  plain- 
tiff, which  slight  want  of  ordinary  care  contributed  to  the 
injuries  complained  of,  the  plaintiff  can  not  recover  unless 
the  juiy  further  find  the  negligence  on  the  part  of  the 
defendant  was  so  gross  as  to  justify  the  jury  in  finding  that 
the  alleged  injury  was  caused  by  the  willful  and  malicious 
act  of  the  defendant  or  its  agents  or  servants.''  The  court 
refused  to  give  this  instruction,  and  this  refusal  is  assigned 
as  error. 

Without  stopping  to  inquire  as  to  whether  or  not  these 
instinct  ions  were  a[)plic'ab]e  to  the  case,  we  will  be  content 
with  a  comparison  of  the  two. 

If  there  is  any  appreciable  difference  between  "slight 
n^ligence,"  as  used  in  the  first  of  the  above  instructions, 
and  a  "slight  want  of  ordinary  care/'  as  used  in  the 
second,  we  are  wholly  unable  to  see  that  difference,  and 
will  assume  that  they  mean  substantially  the  same  thing. 
The  first  instruction  informs  the  jury  that  if  the  slight 
negligence  of  defendant  in  error  contributed  directly  to  the 
injury  they  should  find  for  the  plaintiff  in  error.  Thia 
virtually  excluded  all  consideration  of  the  negligence  of 
plaintiff  in  error,  whether  slight  or  gross     The  proposition 
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was  short  but  clearly  stated.  If  defendant  in  error  coii 
tributed  to  the  accident  by  slight  negligence  he  could  not 
recover,  however  negligent  the  plaintiff  in  error  migljt  have 
been.  The  second  instruction  is  virtually  a  reiteration  of 
the  first,  with  the  qualification  or  limitation  that  would 
destroy  the  force  of  the  instruction  if  the  jury  should  find 
that  plaintiff  in  error  had  been  guilty  of  the  gross  negli- 
gence mentioned.  Had  the  court  refused  to  give  the  first 
and  had  given  the  second  there  might  have  been  a  question, 
as  the  limitation  did  not  exist  in  the  first.  But  as  the  first 
contained  all  in  favor  of  plaintiff  in  error  that  was  in  the 
second,  we  see  no  cause  for  complaint.  If  there  was  error 
it  was  without  prejudice.  If  an  instruction  is  oqpe  given 
it  is  sufficient,  and  it  is  not  error  for  the  trial  court  to 
refuse  to  repeat  it  to  the  jury.  Kopplekom  v.  Hoffman^ 
12  Neb.,  100. 

Plaintiff  requested  the  trial  court  to  give  the  following 
instruction  to  the  jury : 

"The  jury  is  instructed  that  a  city  is  not  liable  to 
respond  in  damages  because  of  every  depression  or  inequality 
in  the  surface  of  its  streets  even  though  injury  result  there- 
from. It  is  only  liable  when  it  fails  to  keep  its  streets  in 
a  reasonably  safe  condition  for  public  travel,  and  it  is  not 
necessary  that  it  should  keep  the  entire  width  of  its  streets 
in  good  condition  for  travel,  unless  the  public  convenience 
and  travel  demands  it ;  and  if  you  find  from  the  evidence 
that  a  sufficient  width  of  the  street,  at  the  point  of  the 
alleged  injury,  was  in  a  reasonably  safe  condition  for  public 
travel,  and  that  the  plaintiff  could  have  passed  over  and 
along  the  same  without  injury  by  the  exercise  of  ordinary 
care  and  prudence,  then  you  will  find  for  the  defendant." 

The  court  refused  to  give  this  instruction  and  the  refusal 
as  assigned  as  error.  Before  examining  this  instruction  it 
may  be  observed  that  instructions  one  and  ten,  which  were 
asked  for  by  plaintiff  in  error  and  given,  to  some  degree 
cover  the  same  ground  as  the  instruction  above  quoted^ 
They  are  as  follows : 
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1.  "The  jury  is  instructed  that  the  defendant  city  is 
sot  an  insurer  against  accidents  upon  its  streets,  nor  is  it 
liable  for  every  defect  therein,  though  it  might  cause  the 
injury  sued  for.  And  if  you  find  from  the  evidence  that 
the  street  at  the  place  of  the  alleged  injury  was  in  a  reason- 
ably safe  condition  for  travel  in  the  ordinary  modes,  then 
you  will  find  for  the  defendant." 

10.  "  The  jury  are  instructed  that  defendant  city  is 
only  required  to  exercise  ordinary  care  and  prudence  in 
keeping  its  streets  in  repair,  and  unless  you  find  from  the 
evidence  that  the  defendant  failed  to  exercise  ordinary  care 
and  prudence  in  the  repair  of  its  streets,  at  the  place  of  the 
alleged  injury,  then  you  will  find  for  the  defendant." 

By  a  comparison  of  the  foregoing  instructions  it  will  be 
seen  that  the  instruction  refused  was  substantially  given  by 
numbers  one  and  ten,  except  that  part  which  would  exon- 
nerate  plaintiff  in  error  from  keeping  the  entire  width  of 
its  streets  in  good  condition  for  travel,  unless  the  public 
convenience  and  travel  demanded  it.  This  branch  of  the 
instruction  refused  was  not  applicable  to  the  case  and  was 
therefore  properly  refused.  It  is  quite  probable  that  a 
city  is  not  required  to  keep  the  entire  width  of  its  streets 
in  good  condition  under  some  circumstances,  while  under 
others  it  would  be  necessary,  and  that,  too,  without  regard 
to  whether  the  public  convenience  and  travel  demanded  it 
or  not.  If  part  of  the  space  included  in  a  street,  owing  to 
the  conformation  of  the  surface,  could  not  be  made  suitable 
and  safe  for  travel  and  no  effort  thereto  was  made,  tlien  it 
might  be  allowed  so  to  remain,  perhaps,  without  the  city 
incurring  any  liability;  or,  if  in  the  case  at  bar  it  had  been 
shown  that  the  city  had  not  undertaken  to  improve  the 
whole  street,  or  that  the  street  at  the  point  of  the  accident 
had  been  at  an  unfrequented  part  of  the  city,  in  that  event 
it  would  have  presented  a  question  to  submit  to  the  jury 
as  affecting  the  primary  liability  of  the  city,  or  of  the  care 
or  negligence  of  the  parties.     But  as  the  record  and  testi- 
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mony  shows  that  the  place  where  the  accident  occurred  was 
within  the  business  and  frequented  part  of  the  city,  and 
that  it  had  undertaken  and  assumed  to  improve  the  street 
from  one  sidewalk  to  the  other,  thus  acknowledging  a  duty 
and  responsibility  in  that  behalf,  we  can  not  see  that  the 
trial  court  erred  in  refusing  to  submit  to  the  jury  the  ques- 
tion thus  presented  by  the  instnxction.  It  is  provided  by 
the  law  governing  cities  of.  the  second  class  that :  "  The 
mayor  and  council  shall  have  the  care,  supervision j  and 
control  of  all  public  highways,  bridges,  streets,  alleys,  pub- 
lic squares,  and  commons  within  the  city,  and  shall  cause 
the  same  to  be  kept  open  and  in  repair  and  free  from  nui- 
sances.'*     *     *      Sec.  31,  Chap.  14,  Compiled  Statutes. 

Other  instructions  were  requested  by  plaintiff  in  error,  and 
refused,  and  of  which  refusal  complaint  is  now  made,  but 
upon  examination  of  the  record  we  find  they  were  all  sub- 
stantially given  by  being  embodied  in  other  instructions 
and  it  would  subserve  no  good  purpose  to  quote  them  here. 

It  is  also  insisted  that  the  court  should  have  instructed 
the  jury  that  it  was  incumbent  on  defendant  in  error  to 
ghow  that  no  negligence  of  his  contributed  to  the  injury, 
and  that  upon  him  rested  the  burden  of  proof  as  to  the  ab- 
sence of  such  contributory  negligence;  but  as  the  question 
was  fully  presented  to  the  jury  by  repeated  instructions 
that  he  could  not  recover  if  his  own  negligence  contributed 
in  any  way  to  the  injury  we  will  notice  it  no  further.  It 
is  sufficient  to  say  that,  under  the  instructions  given,  thd 
jury  must  have  found  that  defendant  in  error  was  guilty  of 
no  negligence  whatever.  The  judgment  cannot  therefor 
be  reversed,  and  is  affirmed. 

Judgment  apfibmed. 

The  other  judges  concur. 
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Jane  Buchanan,  Charles  F.  Buchanan,  Osoab  H, 
Buchanan,  Joseph  B.  Buchanan,  Emma  V.  Bu- 
chanan, Wallace  W.  Buchanan,  and  Elmer 
Buchanan,  appellants,  v.  Nathan  K.  Grigwjs, 
William  H.  Ashby,  and  Nathaniel  Herron^ 
appellees. 

1.  ConYeyance  of  Real  Estate  by  Minor  to  Father:  most- 

GAGi:  AFTERWARDS  GIVEN  WILL  NOT  DISAFFIRM  DEED.   'WTien 

a  minor  conveys  real  estate  to  his  father  in  possession,  and  the 
father  soon  afterwards  executes  a  mortgage  thereon,and  in  a  short 
time  thereafter  dies,  the  son  being  one  of  the  heirs  of  his  estate, 
the  execution  of  a  mortgage  on  the  real  estate  by  the  son  four 
years  after  he  attains  his  mjyority  will  not  of  itself  amount  to  a 
disaffirmance  of  the  deed  made  to  the  father,  the  mortgage  not 
being  inconsistent  with  the  deed  as  it  conveys  no  title  and  can 
have  full  force  upon  the  interest  of  the  mortgagor  which  he  has 
in  the  estate  by  inheritance. 

2.      :     FORECLOSURE  OF  MORTGAGE  GIVEN  BY    FATHER.      In 

such  case,  where  the  mortgage  executed  by  the  father  is  foreclosed 
after  the  son  has  attained  his  mcgority  and  he  is  made  a  party 
defendant,  the  foreclosure  of  the  mortgage  and  oonveyance  of  the 
real  estate  by  the  sheriff  upon  an  order  of  sale  will  be  an  entire 
bar  against  the  son  and  all  persons  claiming  under  him. 

3.  :  THIRD  PARTIES  BARRED.  And  where,  during  the  pen- 
dency of  the  suit  to  foreclose  the  mortgage  executed  by  the  fa- 
ther, the  son  executes  a  mortgage  to  a  third  party,  such  third 
party  will  also  barred  by  the  foreclosure  proceedings. 

i.  Equity  Jurisdiction :  degree  set  aside  for  mistake,  etc. 
Where  by  mistake  or  misunderstanding  of  parties  a  party  having 
a  perfect  defense  to  an  action  which  he  has  plead  and  is  prose- 
cuting is  induced  to  abandon  his  defense,  believing  in  good 
&ith  that  such  a  decree  will  be  entered  and  proceedings  had  as 
will  perfect  and  quiet  his  title  to  real  estate  which  he  has  pur- 
chased, and  to  which  he  has  a  perfect  title,  and,  while  relying 
upon  what  he  believes  the  promise  of  the  oppasite  party,  such 
proceedings  are  had  as  will  virtually  destroy  his  title,  he  may, 
in  equity,  have  the  decree  and  proceeding  set  aside  in  order  that 
he  may  make  his  defense. 
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Appeal  from  the  district  court  of  Gage  county.  Tried 
below  before  Broady^  J. 

L.  M.  Pemberton,  for  appellants.  Decree  should  be  set 
aside.  Freeman  on  Judgments,  §  492.  3  Pomeroy  Eq,. 
Jur.,  §§  1365,  1371,  note  2.  Erie  JB.  R,  v.  Ramsey,  45  N, 
Y.,  637.  Holland  v.  Frailer,  22  Qratt,  136.  Pearce  v. 
Olney,  20  Conn.,  544.  Moore  v.  Barclay,  16  Ala.,  158. 
Adavia  v.  AdamSy  51  New  Hamp.,  388,  and  cases  cited. 
Plaintiffs  should  have  decree  ordering  sheriff  to  execute 
deed  to  Armstrong  or  his  assignee,  Buchanan.  2  Jones 
Mort.,  §  1 652.  Rorer  Jud.  Sales,  §§  438,  950-954.  Hux-^ 
ley  V.  Rice,  40  Mich.,  73.  Deed  was  not  disaffirmed.  Root 
V.  Mix,  17  Wend.,  119.  Irvine  v.  Irvine,  9  Wall.,  617. 
Ooodnow  V,  Lumber  County,  31  Minn.,  168.  Keil  v. 
Healey,  84  111.,  104.  Bingham  v.  Basley,  55  Tex.,  281. 
Jones  V.  Jones,  46  Iowa,  473.  2  Kent  Com.,  237.  Bige- 
low  v.  Kinney,  3  Vt,  853.  Terry  v.  MoCliniock,41  Mich.^ 
492. 

N.  K.  Origgs,  for  appellees,,  cited :  Colby  v.  Broum,  10^ 
Neb.,  414.  2  Kent  Com.,  238,  note  a.  Tyler  on  Infancy,  § 
31.  Baylis  v.Dinely,  3  Maule  &  Selw.,  482.  OurUm  v. 
Ration,  11  Sergt.  &  Eawle,  311.  Tucker  v.  Moreland,  la 
Petere,  58.  Jackson  v»  Carpenter,  11  Johns.,  539.  Chapin 
v.  Shafer,  49  N.  Y.,  407.  Vaughan  v.  Parr,  20  Ark.,. 
600.  Prout  V.  Wiley,  28  Mich.,  164.  Jones  Moi-tgages^ 
1371-3.  Phillips  v.  Reeder,  18  N.  J.  Eq.,  95.  Ilogen- 
dobler  v.  Lyon,  12  Kan.,  276.  Halstead  v.  Shepard,  2E 
Ala.,  558.  Bigelow  v.  Topliff,  25  Vt,  273.  Lansing  v. 
Montgomery,  2  Johns.,  382.  Bigelow  Estoppel,  593-4^ 
541,  601.     2  Smith's  Leading  Cases,  662. 

Reese,  J. 

Plaintifis,  as  the  widow,  heirs  at  law,  and  administrators 
of  Job  Buchanan,  filed  their  petition  in  the  district  court^ 
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in  which  they  allege,  substantially,  that  Job  Buchanan  died 
on  the  18th  day  of  Sept.,  1880;  that  on  the  4th  day  of  July, 
J  871,  Samuel  Jones  was  the  owner  in  fee-simple  of  the  north- 
west quarter  of  the  south-west  quarter  of  section  number 
eleven,  in  township  number  four  north,  of  range  number 
six  east  of  the  sixth  principal  meridian ;  and  that  on  that 
day  he  executed  and  delivered  a  mortgage  on  said  property^ 
together  with  other  real  estate  owned  by  him,  to  one  John 
Armstrong,  to  secure  the  payment  of  the  sum  of  $4,200.00^ 
due  in  one  year  after  date,  and  which  mortgage  was  also 
signed  by  the  wife  of  said  Samuel  Jones;  that  Jones  died 
on  the  8th  day  of  February,  1872;  that  John  Armstrong 
assigned  the  note  and  mortgage  to  one  William  Null,  m  ho^ 
on  the  8d  day  of  October,  1872,  commenced  an  action  to 
foreclose  the  mortgage.  On  the  8th  day  of  Noveml)ui\ 
1877,  Null  obtained  a  decree  of  foreclosure,  the  amount  of 
the  decree  being  $4,300.00.  During  the  3  ear  1878  Null 
sold  and  transferred  the  decree  to  one  James  M.  Arm- 
strong, who  afterwards  sold  and  transferred  it  to  said  John 
Armstrong,  the  original  mortgagee.  On  the  26th  day  of 
July,  1880,  John  Armstrong  sold  and  triansferred  it  to.  said 
Job  Buchanan,  now  deceased.     On  the  Slst  day  of  July, 

1880,  an  order  of  sale  was  issued,  and  on  the  7th  of  Sep- 
tember, of  the  same  year,  the  land  was  sold  by  the  sheriff^ 
under  the  order  of  sale,  to  the  said  Job  Buchanan,  which 
sale  was  confirmed  by  the  district  court  and  a  deed  ordered, 
which  was  executed  by  the  sheriff  on  the  22d  day  of  March, 

1881,  and  the  deed  duly  placed  on  record  in  the  deed  rec- 
ords of  Gage  county;  that  by  these  proceedings  the  plain- 
tiffs became  the  owners  of  the  fee-simple  titles  to  the  real 
estate  in  dispute. 

It  is  further  alleged  that  on  or  about  the  13th  day  of 
April,  1874,  and  while  the  foreclosure  suit  was  pending^ 
one  John  Jones,  who  was  the  son  and  heir  of  Samuel  Jones^ 
and  who  was  one  of  the  defendants  in  the  foreclosure  pro- 
ceeding, with  a  fraudulent  intent,  executed  and  delivered  ta 
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the  defendants,  Nathan  K.  Griggs  and  Wm.  H.  Ashby, 
a  mortgage  for  $500.00  upon  said  land,  and  that  the  mort- 
gage was  placed  upon  the  mortgage  records  of  Gage  county, 
and  that  the  only  consideration  therefor  was  an  agreement 
t)n  the  part  of  said  defendants  that  they  should  defeat  the 
foreclosure  proceedings;  that  if  they  failed  to  do  so  the  mort- 
gage should  be  null  and  void ;  and  that  they  did  fail  to  de- 
feat the  foreclosure ;  that  at  the  time  of  the  execution  of  said 
mortgage  the  said  John  Jones  had  no  right,  title,  or  interest 
in  or  to  the  land,  except  as  one  of  the  heirs  of  said  Samuel 
Jones,  then  deceased,  all  of  which  said  Griggs  and  Ashby 
well  knew,  and  that  all  of  said  interest  of  said  John  Jones 
was  forever  barred  and  foreclosed  by  this  final  decree  and 
Bale  under  the  foreclosure  of  the  mortgage  executed  by 
Samuel  Jones;  that  on  the  8 J  of  December,  1878,  Griggs 
«nd  Ashby  commenced  an  action  in  the  same  court  for  the 
purpose  of  foreclosing  the  mortgage  executed  to  them  by 
•John  Jones,  and  made  the  heirs  and  administrator  of  Sam- 
uel Jones,  as  well  as  John  Armstrong,  who  was  then  the 
t)wner  of  the  decree  above  referred  to,  parties  defendant ; 
and  that  John  Armstrong  appeared  and  filed  his  answer, 
setting  up  the  foregoing  facts,  and  which  were  a  full  de- 
fense to  the  action,  when  a  contract  was  entered  into  be- 
tween John  Armstrong  and  Ashby  and  L.  W.  Colby,  who 
was  the  attorney  for  Griggs  and  Ashby,  whereby  Arm- 
strong, for  a  valuable  consideration,  purchased  the  note  and 
mortgage  from  Griggs  and  Ashby ,^  and  it  was  agreed  that 
lie  was  to  have  all  their  interest  therein  and  in  the  foreclos- 
ure thereof,  the  same  to  be  prosecuted  to  a  final  termina- 
tion in  their  name  but  for  his  benefit,  and  that  he  was  to 
be  the  owner  of  the  decree  when  finally  obtained,  and  that 
upon  the  sale  of  the  property  it  was  to  be  bid  in  for  him ; 
that  Armstrong  made  no  further  defense  to  the  foreclosure 
suit  and  allowed  them  to  take  their  final  decree,  relying 
upon  their  agreement  that  it  was  to  he  done  for  his  benefit, 
the  decree  being  rendered  on  the  1st  day  of  October,  1879; 
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that  the  consideration  paid  for  said  note  and  mortgage  was: 
the  full  amount  they  would  have  been  entitled  to  had  their- 
note  been  based  upon  a  valid  consideration ;  that  after  tho 
decree  was  rendered  the  land  was  to  be  bid  in  by  them  in 
his  name;  that  the  land  was  sold  by  the  sheriff  under  the 
decree  and  order  of  sale^  and  on  the  10th  day  of  Aprils 

1880,  and  in  pursuance  of  said  agreement,  the  real  estate 
was  sold,  nominally,  to  Griggs  and  Ash  by,  who  bid  it  in  ia 
their  own  names,  but  for  the  use  and  benefit  of  said  Arm^ 
strong,  and  that  he  being  the  real  party  for  whom  the  land 
was  purchased,  he  became  entitled  to  a  deed  upon  confirma-^ 
tion  of  the  sale,  which  took  place  on  the  13th  day  of  April,, 

1881.  On  the  26th  day  of  July,  1880,  Armstrong  sold 
and  assigned  to  Job  Buchanan  all  his  interest  in  the  decree^ 
and  by  a  quit-claim  deed  conveyed  to  him  all  his  interest 
in  the  real  estate,  and  Buchanan  took  the  property  subject 
to  taxes  and  costs,  which  he  assumed  and  agreed  to  payj 
that  from  the  time  of  the  making  of  the  agreement  be^ 
tween  Armstrong  and  defendants,  Griggs  and  Ashby,  until 
the  sale  of  the  property  by  the  sheriff,  Ashby  acted  as  the 
attorney  for  Armstrong  and  Buchanan,  and  advised  the 
purchase  by  Buchanan  of  Armstrong's  interest,  and  that 
relying  thereon  Buchanan  made  the  purchase ;  that  the  sale 
to  defendants  was  confirmed,  but  that  they  now  claim  that 
they  are  the  owners  of  the  decree,  and  that  they  purchased 
the  property  for  themselves,  and  not  for  Armstrong,  and 
that  they  are  entitled  to  a  deed,  and  unless  restrained  from 
doing  so  the  sheriff  would  make  to  them  instead  of  to 
Armstrong  a  deed  of  conveyance;  that  they  claim  that  said 
John  Jones  was  the  absolute  owner  of  the  mortgaged 
premises  at  the  time  of  the  execution  of  the  mortgage  by 
him  to  them,  and  that  the  mortgage  created  a  valid  lien 
upon  the  land ;  that  the  basis  of  their  claim  is,  that  in  the 
year  1869  John  Jones,  being  then  a  minor,  owned  the  land, 
and  while  yet  a  minor  conveyed  it  to  his  father,  Samuel 
Jones^  who  mortgaged  it  to  Armstrong  in  1871,  and  that 
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after  attainiog  his  majority  disaffirmed  the  conveyance  and 
mortgaged  to  them.  But  that  John  Jones  not  only  did 
not  disaffirm  the  conveyance  after  attaining  his  majority, 
but  that  he  fully  affirmed  and  ratified  the  same,  and  that 
he  and  all  persons  claiming  under,  him  are  estopped  to  set 
up  any  claim  thereto  by  reason  of  his  minority  at  the  time 
of  his  conveyance  to  his  father ;  and  that,  at  all  events, 
Griggs  and  Ashby  are  estopped  from  setting  up  any  claim 
by  reason  of  the,  proceedings  had  in  conn  motion  with  the 
contract  with  Armstrong  and  the  entering  of  the  decree  of 
foreclosure. 

An  injunction  was  prayed  for  restraining  the  execution 
of  the  deed  by  the  sheriflF,  and  that  he  be  decreed  to  exe- 
cute the  deed  to  Armstrong  or  Buchanan ;  that  their  title 
be  quieted  as  against  defendants  and  all  persons  claiming 
under  them,  or  that  the  mortgage  from  John  Jones  be  de- 
clared null  and  void,  and  to  create  no  lien  upon  the  prem- 
ises adverse  to  plaintiffs,  and  that  the  decree  of  foreclosure 
and  sale  by  the  sheriff  be  annulled  and  set  aside,  and  for 
general  relief. 

To  this  petition  the  defendants  answered,  admitting  the 
death  of  Samuel  Jones,  and  the  representative  capacity  of 
])laintiffs,  the  execution  of  the  note  and  mortgage  by  him, 
their  assignment  to  William  Null,  the  rendition  of  the  de- 
cree of  foreclosure  in  his  favor,  the  assignment  to  James 
Armstrong  and  his  assignment  to  John  Armstrong,  and 
the  assignment  by  him  to  Job  Buchanan,  and  the  execu- 
tion of  the  sheriff's  deed,  but  deny  that  Samuel  Jones  was 
the  owner  of  the  land  in  question  at  the  time  of  the  execu- 
tion of  the  mortgage.  They  also  admit  the  execution  of 
the  mortgage  to  them  by  John  Jones,  and  that,  at  that 
time  they  were  in  partnership,  the  subsequent  foreclosure 
proceedings  by  them,  the  execution  of  the  contract  with 
Armstrong,  but  allege  that  it  was  afterwards  rescinded, 
They  admit  that  they  claim  to  be  the  owners  of  the  decree, 
and  that  they  demand  a  deed  from  the  sheriff,  and  all^e 
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that  they  are  entitled  to  it.  They  allege  that  John  Jones, 
in  1869,  and  when  a  minor,  conveyed  the  premises  to  his 
father,  Samuel  Jones,  deny  that  upon  attaining  his  ma- 
jority he  ratified  the.  conveyance,  but  allege  that  he  ex- 
pressly disaffirmed  it,  and  mortgaged  the  land  to  them,  and 
(hat  at  the  time  of  making  the  mortgage  he  was  the  legal 
and  equitable  owner  thereof. 

The  answer  then  review^s  the  allegations  of  the  petition, 
and  plead  various  estoppels  w^hich  we  do  mot  deem  it  neces- 
sary here  to  notice. 

After  trial  the  plaintiffs  filed  an  ''  amendment  to  their 
petition  to  make  it  correspond  with  the  facts  proven,"  by 
which  they  allege  that  after  the  rescission  of  the  contract 
between  Armstrong  and  Ashby  and  Colby,  on  the  12th 
of  February,  1 880,  another  agreement  was  made  between 
Armstrong  and  A^hby  in  which  it  was  agreed  between  them 
that  in  consideration  of  what  Armstrong  had  paid  Ashby, 
jituounting  to  over  $700,  Ashby  was  to  put  Armstrong 
in  possession  of  the  property  in  controversy,  and  was  to 
carry  out  the  original  contract  made  between  Armstrong 
and  Ashby  and  Colby,  and  that  Ashby  was  to  proceed  to* 
have  the  property  sold  and  purcha«od  in  the  ..anie  of 
Armstrong,  and  the  deod  made  to  him,  and  that,  relyinjr 
iipon  the  agreement  with  Ashby,  he  paid  no  further  atten- 
tion to  the  matter,  but  paid  to  Ashby  the  said  sum  of 
S700.  That  defendants  did  bid  in  the  land,  but  in  their 
own  name  instead  of  his. 

A  trial  was  had  whicli  resulted  in  a  finding  antl  dci'ree 
by  the  court,  setting  aside  the  sale  made  by  the  sherifl',  hut 
holding  that  the  lien  created  by  the  mortgage  and  decree  of 
foreclosure  was  a  valid  and  subsisting  lieu  iii  favor  of  de- 
fendants, dissolving  the  injunction,  and  ordering  the  re- 
sale of  the  property.     From  this  decree  plaint iflf's  appeal. 

According  to  our  view  of  the  case  the  decree  of  the  dis- 
trict court  cannot  stand.  By  the  pleadings  and  proofs  it 
is  established  beyond  any  question  that  John  Jones,  while 
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a  minor,  received  a  conveyance  of  the  land  in  question  from 
his  father,  and  reconveyed  it  to  him.  The  deed  made  by 
the  father  was  on  the  20th  day  of  February,  1869.  The 
reconveyance  was  on  the  21st  day. of  September,  1870. 
The  mortgage  to  Armstrong  was  executed  July  4th,  1871. 
On  the  22d  day  of  January,  1872,  John  attained  his  ma- 
jority. On  the  8th  day  of  February,  1872,  Samuel  Jones, 
died.  From  the  time  of  the  acquisition  of  the  title  by 
Samuel  Jones — ^long  prior  to  the  conveyance  to  John — 
until  his  death  he  was  in  the  possession  of  the  land,  John 
never  at  any  time  being  in  possession.  On  the  13th  day 
of  April,  1874,  John  Jones  executed  the  mortgage  to  de- 
fendants, that  being  the  first  act  of  his  with  reference  ta 
the  land.  The  proceeding  to  foreclose  the  mortgage  exe- 
cuted by  Samuel  Jones  was  commenced  on  the  third  day 
of  October,  1872,  to  which  John,  then  having  attained  his 
majority,  was  made  a  party  defendant,  which  action  was 
pending  at  the  time  of  the  execution  of  defendants'  mort- 
gage.  . 

It  cannot  be  said  that  the  bare  execution  of  this  mort- 
gage was  a  disaffirmance  of  the  conveynnce  to  Samuel 
Jones,  for  two  reasons : 

First  Before  the  simple  execution  of  a  deed  made  by 
a  person  after  coming  of  age  will  amount  to  a  disaflSrm- 
ance  of  a  conveyance  made  during  minority,  the  seoond 
deed  must  be  of  as  high  a  character  as  the  first.  That 
is,  it  must  appear  on  its  face  to  undo  that  which  has  been 
done  by  the  former  deed.  If  the  first  is  an  absolute  con- 
veyance, 80  must  the  second  be  in  order  to  work  a  dis- 
affirmance of  the  first  within  itself  Jackson  v.  Burchin, 
14  Johns.,  124.  Jackson  v.  Carpenter^  11  Id.,  539. 
Bool  V.  Mix,  17  Wend.,  182.  Eagle  Ins.  Co.  v.  Lent, 
1  Edw.,  301.     Tucker  v.  Mordand,  10  Peters,  68. 

Again,  we  think  it  is  well  established,  both  upon  prin- 
ciple and  authority,  that  the  second  deed  must  be  so  in- 
consistent with  the  first  that  both  deeds  cannot  stand,  in 
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order  of  itself  to  work  a  disaffirmance  of  the  first.  McGan 
V,  Marshall,  7  Humph.,  121.  Eagle  Ins.  Co.  v.  Lmt,  6 
Paige,  635.  Schouler^s  Domestic  Relations,  588  (2d  Ed.) 
,  "In  this  state  a  mortgage  of  real  estate  is  a  mere  pledge 
or  collateral  security  creating  a  lein  upon  the  mortgaged 
property,  but  conveying  no  title  nor  vesting  any  estate, 
either  before  or  after  condition  broken."  Davidson  v.  Cox, 
11  Neb.,  250. 

Secondy  At  the  time  of  the  execution  of  the  mortgage  to 
defendants,  John  Jones  was  one  of  the  joint  owners  of  the 
land  with  the  other  heirs  of  Samuel  Jones  (he  being  then 
deceased),  subject  only  to  the  mortgage  made  by  Samuel  to 
Armstrong,  the  life  estate  of  his  mother,  and  the  claims  of 
the  creditors  of  his  father,  if  any  existed,  assuming  that  he 
did  not  desire  to  disaffirm  the  conveyance  to  SamueL 
This  interest  was  a  mortgageable  one  and  was  subject  to 
the  decree  in  the  foreclosure  suit.  Jones  on  Mort.,  §  1411^ 
1314. 

There  is  nothing  shown  by  way  of  declaration  or  recital 
in  the  mortgage  which  would  indicate  any  intention  of  the 
mortgagor  to  disaffirm  any  prior  act  of  his.  It  may  also 
be  noted  as  a  circumstance  tending  to  throw  some  light  on 
his  intention  at  the  time  of  the  execution  of  the  mortgage, 
that  on  the  16th  day  of  May,  1876,  he  conveyed  the  real 
estate  in  question  to  one  M.  W.  Thompson,  and  in  the 
deed  he  expressly  excepts  from  the  covenant  of  warranty 
the  mortgage  executed  by  his  father  to  John  Armstrong, 
the  exception  being  as  follows:  "Subject,* however,  to  a 
mortgage  executed  by  Samuel  Jones  to  John  Armstrong, 
dated  January  5,  1871,  and  recorded  in  the  records  of 
Gage  county,  book  B,  page  161."  The  deed  also  excepts  the 
mortgage  executed  to  defendants.  It  is  true  that  the  date 
is  referred  to  as  "  January  5th,  1871,"  while  the  mortgage  to 
Armstrong  was  dated  July  4th,  1871,  but  it  is  proven  that 
Samuel  Jones  never  executed  but  the  one  mortgage  to  John 
Armstrong,  and  there  can  be  no  doubt  but  that  it  was  tho 
9 
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one  referred  to  in  the  deed.  It  was  clearly  impossible  for 
the  mortgage  to  Armstrong  to  stand  unsupported  by  any 
title  in  Samuel  Jones.  His  title  was  derived  from  John 
Jones.  By  the  reservation  in  the  deed  to  Thompson, 
John  Jones  clearly  recognized  the  validity  of  the  Arm- 
strong mortgage.  Schouler  Dom.  Rel.,  488.  By  that  he 
recognized  the  validity  of  his  deed  to  his  father.  The  deed 
to  Thompson  was  executed  more  than  four  years  after 
John's  majority.  Had  it  been  the  intention  of  John  Jones 
to  disaffirm  the  deed  executed  by  him  to  his  father  it 
would  be  quite  reasonable  and  in  accord  with  ordinary 
human  action  for  him  to  have  done  some  act  which  would 
have  unequivocally  demonstrated  that  intent.  No  such 
demonstration  has  been  made.  The  foreclosure  of  the 
Armstrong  mortage  was  persistently  fought  in  the  courts, 
being  finally  decided  in  Jones  v,  NuUy  9  Neb.,  67,  but  not 
npon  the  ground  that  Samuel  Jones  had  no  title  to  the 
land  at  the  time  of  the  execution  of  the  mortgage  or  that 
John  had  disaffirmed  his  deed  to  him.  If  he  had  such  a 
defense  and  desired  to  avail  himself  of  it,  he  was  called 
upon  to  do  it  in  that  action.  It  is  very  evident  such  was 
not  his  intention.  Such  being  the  case,  it  is  clear  that 
Griggs  and  Ashby,  having  received  the  mortgage  during 
the  pendency  of  that  action,  could  stand  in  no  better  or 
more  advantageous  position  than  did  their  grantor.  Jones 
on  Mortgages,  §  1411.  Metcalfe  v.  Pulvertoft,  2  Ves.  &  B., 
208.  McPhei'son  v.  House!,  13  N.  J.  Eq.,  301.  Jackson 
V.  Losee,  4  Snhd.  Ch.  407.  Zciter  v.  Bowman,  6  Barb.,  133. 
Griswold  v.  Miller,  15  Id.,  520.  Cleveland  v.  Boerumy  3 
Abb.  Prac, 294.  Ostrom  v,  McCann,  21  Howard's  Pr. Rep., 
431.  The  foreclosure  of  the  Armstrong  mortgage  forever 
barred  the  rights  of  John  Jones  in  the  land,  and  with  his, 
the  rights  of  Griggs  and  Ashby  and  of  Thompson.  The 
execution  of  the  sheriff's  deed  conveyed  to  the  purcha.ser 
all  the  title  of  all  the  parties  to  the  action.  Jones  on  Mort- 
gages, §  1654.  Young  v.  Brand,  15  Neb.,  601.  See  alfio 
§  853  of  the  Civil  Code. 
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Prior  to  the  time  the  contract  between  Ashby  and  Arm- 
strong was  made,  Griggs  and  Ashby  virtually  had  no 
standing  in  court  in  their  foreclosure  proceeding,  and  the 
defense  plead  by  Armstrong  was  a  complete  bar  to  their 
recovery.  The  testimony  is  contradictory  as  to  what  the 
real  agreement  between  them  was,  Griggs  insists  he  gave 
no  person  any  authority  to  make  it  for  him.  As  all  oon- 
tracts  must  be  mutual  to  be  binding,  if  he  was  not  bound 
Armstrong  was  not,  and  has  therefore  been  deprived  of  his 
defense  unjustly.  Taking  the  testimony  for  our  guide,  it 
is  evident  there  has  been  a  mutual  misunderstanding  be- 
tween the  parties,  and  by  that  misunderstanding  Armstrong 
has  been  deprived  of  his  defense  in  the  suit  of  Griggs  and 
Ashby  against  Jones  and  others. 

It  follows  that  the  decree  of  the  district  court  must  be 
reversed,  and  the  decree  in  the  case  of  Griggs  &  Ashby 
against  Jones  and  others,  together  with  all  proceedings 
thereunder^  set  aside  and  vacated,  and  Armstrong  or  his 
grantee  be  permitted  to  make  his  defense. 

JXTDGMENT  AOOOBDINGIiY. 

The  other  judges  concur. 


John  P.  Bayha,  plaintipp  in  error,  v.  The  County 
OP  Webster,  dependant  in  error. 

Officers:  Musn  pebfobm  wobk  for  compensation  allowed 
BT  STATUTE.  A  public  officer  must  discharge  all  the  dnties 
pertaining  to  his  office  for.  the  compensation  allowed  by  law, 
and  will  not  be  allowed  compensation  for  extra  work  nnlees  it 
is  antborized  by  statute. 

Ebrob  to  the  district  court  for  Webster  county.    Tried 
bdow  before  Gaslin,  J. 
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Bayha  ▼.  Webster  County. 

W.  H.  Strohm,  for  plaintiff  in  error. 
OHham  &  Bickarda,  for  defendant  in  error. 
Eeese^  J. 

The  only  question  presented  for  decision  in  this  case 
is,  whether  there  is  a  l^al  liability  against  defendant  in 
error  for  services  rendered  by  plaintiff  in  error  in  the  year 
1883,  in  making  out  the  tax  list.  Plaintiff  in  error  pre- 
sented his  claim  for  the  sum  of  $440  to  the  commissioners 
of  defendant  in  error,  which  was  rejected.  An  appeal  was 
taken  to  the  district  court,  where  plaintiff  in  error  filed  his 
petition  alleging  the  facts  of  the  performance  of  the  labor, 
etc.  A  demurrer  to  his  }>etition  was  filed,  the  ground  of 
demurrer  being  that  the  petition  did  not  state  a  cause  of 
action.  This  demurrer  was  sustained,  and  plaintiff  brings 
the  cause  into  this  court  for  review  by  proceedings  in 
error. 

The  contention  on  the  part  of  plaintiff  in  error  is,  that 
the  duty  of  making  out  the  tax  list  was  an  extra  one,  and 
not  one  of  the  ordinary  oflBcial  duties  of  the  county  clerk 
as  such  officer.  That  it  is  for  the  benefit  of  the  county,  and 
that  there  is  an  implied  obligation  to  pay  for  it,  and  that 
he  is  at  least  entitled  to  there  asonablc  value  of  his  services. 

While  it  is  possible  that  there  may  be  a  moral  obliga- 
tion resting  upon  defendant  to  render  a  compensation  for 
the  services  rendered,  yet  it  is  quite  clear  there  is  no  legal 
obligation. 

The  act  of  February  19th,  1877,  page  46,  Laws  of  1877, 
provided  that  thecounty  clerk  should  receive  the  sum  of  four 
cents  for  each  description  of  lots  and  lands  and  the  extension 
thereof  on  the  tax  list  and  duplicate,  including  footings 
and  recapitulation.  This  act  was  an  amendment  of  certain 
sections  contained  in  the  act  entitled  '^  An  act  to  provide  a 
system  of  revenue,''  which  took  effect  February  15th,  1869^ 
and  repealed  the  act  of  February  26th,  1873. 
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The  act  of  March  1st,  1879,  Comp.  Stat.,  Ch.  77,  expressly 
repealed  the  act  of  1869,  together  with  "all  acts  and  parts 
■of  acts  sapplemental  to  and  amendatory  thereof/'  As  the 
act  of  1877,  above  referred  to,  was  amendatory  of  the  act 
of  1869,  it  is  clear  that  it  was  repealed  by  the  act  of  1879. 
That  being  the  case  no  provision  remained  providing  for 
aervices  rendered  in  preparing  the  tax  lists. 

In  The  State  v.  Silver,  9  Neb.,  88,  it  was  held  that,  "  A 
public  officer  must  discharge  the  duties  pertaining  to  his 
office  for  the  compensation  allowed  by  law,  and  no  com- 
pensation for  extra  services  can  be  recovered  or  allowed 
unless  authorized  by  statute."  Our  attention  has  been 
called  to  no  legislative  act  providing  for  the  payment  of 
such  claims  as  the  one  presented  by  plaintiff. 

It  follows  that  the  decision  of  the  district  court  was 
<x>rrect,  and  its  judgment  is  affirmed. 

Judgment  affibmed. 

Thb  other  judges  concur. 


Ph(ebe  J.  Morrison,  plaintiff  in  error,  v.  Jona- 
than Neff,  defendant  in  error. 

Public  Lands  of  United  States :  obigixal  location  of  a 
SECTION  COBNEB,  HOW  DETEBMiNED.  Wher©  a  stone  purporting 
to  be  the  north-east  corner  of  a  section  was  52  rods  east  of  the 
trae  section  line,  as  shown  by  the  sarveys  both  north  and  south 
of  it,  and  there  was  no  evidence  tending  to  show  that  it  had 
been  placed  there  by  the  government  surveyors,  nor  had  it  been 
seen  until  about  four  years  after  the  original  surveys;  JSeldj  That 
the  quantity  of  land  contained  in  the  subdivisions  of  the  section 
in  qnestion,  and  the  one  east  of  it,  and  the  field  notes  and  plats 
of  the  original  survey  were  properly  received  in  evidence  for  the 
purpose  of  determining  the  original  location  of  the  section 
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Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Davidson,  J. 

Hadett  &  BateSy  for  plaintiff  in  error. 

J.  E,  Bush  and  W.  H,  Ashby^  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  of  gectment  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  possession  of  "  about 
fifty  rods  in  width  off  of  the  east  side  across  the  north-east 
quarter  of  section  30,  township  2  north,  range  6  east,  iu 
Gage  county."  The  defendant  is  the  owner  of  the  north- 
west  quarter  of  the  north-west  quarter  of  section  29,  town- 
ship 2  north,  range  6  east  (lot  2).  The  question  involved 
is  the  location  of  the  section  line  between  sections  29  and 
30.  An  opinion  was  filed  in  this  case  in  1884,  the  judg- 
ment being  reversed,  and  is  reported  in  20  N,  W.  R.,  25-i.* 

A  rehearing  was  granted,  and  the  cause  is  again  sub- 
mitted. 

The  land  in  controversy  is  situated  on  what  was  formerly 
the  Otoe  reservation,  and  was  surveyed  in  the  year  1873. 
A  stone  purporting  to  be  the  corner  stone  at  the  north-east 
comer  of  section  30,  is  52  rods  east  of  the  true  line  be- 
tween sections  29  and  30,  as  shown  by  the  section  corner 
on  the  south  line  of  said  section  30,  and  by  the  section  line 
on  the  north,  so  that  the  section  line  from  the  corner  con- 
tended for  by  the  plaintiff  runs  nearly  south-west  to  the 
south  line  of  the  section.  No  witness  swears  to  the  loca- 
tion of  the  comer  by  the  government  surveyors  at  the  point 
indicated,  nor  did  any  witness  testify  to  seeing  the  stone 
there  prior  to  1876  or  1877.  The  court  below  found  the 
issues  in  favor  of  the  defendant,  and  rendered  a  decree 

♦Note. — This  opinion  was  withheld  from  puhUcation  in  the  regu- 
lar series  of  Reports  by  direction  of  its  writer. — Kep. 
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quieting  his  title.  We  approve  of  the  points  stated  in  the 
syllabus  in  this  case  in  the  opinion  heretofore  filed^  and 
also  in  Johnson  v.  Preston,  9  Neb.,  474,  and  adhere  to  those 
decisions.  And  when  it  is  shown  that  a  corner  was  estab- 
lished by  the  government  surveyors,  its  location  cannot  be 
changed  by  evidence  showing  that  it  is  incorrect.  But  the 
question  here  is,  where  was  the  government  corner  located  ? 
That  is  the  only  question  in  the  case.  To  determine  this 
the  court  may  examine  all  the  facts  tending  to  show  the 
original  location.  Thus,  the  quantity  of  land  returned  as 
being  contained  in  the  several  subdivisions  of  sections  29 
and  30  is  evidence  tending  to  show  the  correctness  of  the 
survey  and  location  of  the  lines.  It  is  true  this  evidence 
would  not  prevail  against  proof  of  the  location  of  a  cor- 
ner, but  in  the  absence  of  such  proof  it  may  be  considered. 
Thus,  in  this  case  we  find  that  the  plaintiff  purchased  and 
has  title  to  one  hundred  and  twenty  acres  of  land;  that  the 
defendant  purchased  lot  2  in  the  N,  W.  J  of  section  29, 
which  contains  41-]^  acres.  If  the  plaintiff  should  ob- 
tain the  land  she  is  seeking  to  recover,  she  would  obtain 
nearly  140  acres,  while  the  defendant  would  obtain  but 
little  more  than  one-half  of  the  amount  purchased  and 
paid  for  by  him. 

The  field  notes  also  may  be  considered  where  a  govern- 
ment corner  is  destroyed  or  its  existence  is  in  dispute;  so 
with  plats  of  the  government  survey.  All  these  are  finger- 
boards, as  it  were,  which  point  in  the  direction  of  the  orig- 
inal corner  as  located  by  the  surveyors.  The  court  will 
then  weigh  carefully  all  the  evidence  presented,  and  de- 
termine the  fact.  In  this  case  we  think  that  the  court 
below  was  fully  justified  from  the  evidence  in  finding,  as  it 
must  have  done,  that  the  stone  52  rods  east  of  the  true 
line  was  not  placed  there  by  the  government  surveyors,  and 
in  proceeding  thereupon  to  determine  from  the  evidence 
the  true  location. 

There  are  strong  equities  in  favor  of  the  defendant,  and 
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justice  as  well  as  law  approves  the  judgment  of  the  court 
below,  which  is  affirmed.  • 

Judgement  affirmed. 

The  other  judges  concur. 


WlIiLTAM  DOOMTTLE,  PLAINTIPF  IN  ERBOR,  V.  ErASTUB 

M.  Wheeler,  dependant  in  error. 

Where  the  evidence  on  each  side  is  of  nearly  equal  weight,  and 
the  only  objection  to  the  finding  and  judgment  is  that  they  are 
against  the  weight  of  eyidence,  they  will  not  be  set  aside. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Mitchell,  J. 

A,  C.  Piatt  and  JEhnoood,  Ames  &  KdUy^  for  plaintiff 
in  error. 

D.  A.  Snyder y  for  defendant  in  error. 

Maxwell,  J. 

On  the  19th  of  October,  1878,  the  defendant  executed 
and  delivered  to  the  plaintiff  his  promissory  note  for  the 
sum  of  $250,  due  January  22d,  1879,  payable  at  the  Com- 
mercial Bank  of  Brooklyn.  There  is  an  indorsement 
thereon  made  by  the  plaiutiff  of  the  sum  of  $1 13,  October 
19th,  1879.  The  plaintiff  brought  an  action  on  this  note 
to  recover  the  balance  claimed  to  be  due  thereon.  The 
defendant  in  his  answer  admits  the  execution  of  the  note, 
but  alleges  that  he  paid  the  same  by  executing,  on  the  22d 
day  of  January,  1879,  a  note  in  lieu  of  the  one  sued  on, 
which  second  note  he  has  since  paid.  On  the  trial  of  the 
cause  in  the  court  below  a  jury  was  waived  and  the  cause 
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submitted  to  the  court,  which  found  the  issues  in  favor  of 
the  defendant,  and  dismissed  the  action. 

The  principal  question  in  issue  is,  whether  the  note  al- 
leged to  have  been  made  January  22d,  1879,  in  lieu  of 
that  of  October  19th,  1878,  was  in  fact  executed.  Upon 
this  point  there  is  direct  conflict  in  the  testimony,  some  of 
the  defendants  swearing  positively  that  such  a  note  was 
executed,  and  has  since  been  paid,  while  the  plaintiff  de- 
nies that  it  was  ever  executed,  the  evidence  being  nearly 
evenly  balanced.  In  such  ca*<es  the  finding  of  the  court 
below  will  be .  upheld.  A  number  of  technical  objections 
are  made  to  certain  evidence  introduced  on  the  trial,  which 
do  not  affect  the  real  merits  of  the  controversy.  There  is 
oo  error  in  the  record,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

The  other  judges  oonour. 


BoBEBT  P.  Lawson,  appet.TiAnt,  V.  Jbnnbttb  F.  Gib-    g  | 

SON  ET  AL.,  APPELLEES.  "^ 

.  38 

1.  Judicial  Sale:    kotice  of  sale.    The  proyisiona  of  the  oode     i| 

which  require  public  notice  of  the  time  and  place  of  the  sale  of  -^g- 

real  estate  upon  ezecation  to  be  given  '*  for  at  least  thirty  days  J^ 

before  the  da^  of  sale,  by  advertisement  in  some  newspaper,"  J®     ^ 

etc.,  are  not  satisfied  by  one  pablication  of  the  notice  at  least  51   610 

thirty  days  before  the  day  of  sale.  55 

2.    :    .    The  word  "for,"  as  nsed  in  the  section  above     ^^  ^S 

qnoted,  means  **  during,"  and  the  notice  must  be  published  for      ft8  ^ft^l 
or  during  thirty  days  before  the  day  of  sale.     Whitaker  v.  Baker ^ 

12  Kas.,  493,  approved. 

3.  Statutes:    sepeal  by  implication.    A  statute  wiU  not  bo 

considered  repealed  by  implication  unless  the  repugnancy  be- 
tween the  new  provision  and  the  former  statute  is  plain  and  un- 
avoidable. 
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Appeal  from  order  confirmiDg  sale  of  real  estate  in  the 
district  court  of  Lancaster  county.     Pound,  J.,  presiding^ 

J.  H.  Foxworiky^  for  appellant. 

Ricketts  &  Wilson^  for  appellees. 

Maxwell^  J. 

This  action  was  commenced  in  the  district  court  of  Lan- 
caster county  in  1882,  and  a  decree  of  foreclosure  and  sale 
rendered  in  favor  of  the  defendant  and  against  certain  real 
estate  held  by  the  plaintiff  on  a  B.  &  M.  land  contract. 
The  amount  of  the  decree  was  $777.36.  In  October,  1884, 
an  order  of  sale  was  duly  issued  on  said  decree  and  the 
premises  appraised  at  the  sum  of  $1,400,  the  total  liens 
and  incumbrances  being  $470,  which,  deducted  from  the 
gross  amount,  made  the  net  value  as  found  by  the  apprais- 
ers to  be. the  sum  of  $950.  The  mortgaged  premises  were 
thercQpon  advertised  for  sale  on  the  24th  of  October,  1884, 
in  the  State  Journal^  of  Lincoln,  that  the  sale  would  take 
place  on  the  26th  day  of  November  of  that  year.  But  one " 
publication  was  made.  Objections  were  made  to  the  con- 
firmation of  the  sale  upon  this  ground,  which  were  over- 
ruled and  the  sale  confirmed.  This  is  now  assigneii  for 
error. 

Sec.  497  of  the  code  provides  that,  "  Lands  and  tene- 
ments taken  in  execution  shall  not  be  sold  until  the  officer 
causes  public  notice  of  the  time  and  place  of  sale  to  be 
given  for  at  least  thirty  days  before  the  day  of  sale,  by  ad- 
vertisement in  some  newspiiper  printed  in  the  county,  or,  in 
case  no  newspaper  be  j)rinted  in  the  county,  in  some  news- 
paper in  general  circulation  therein,  and  by  putting  up  an 
advertisement  on  the  court-house  door,  and  in  five  other 
public  places  in  the  county,  two  of  which  shall  be  in  the 
precinct  where  such  lands  lie.     All  sales  made  without 
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sach  advertisemeDt  shall  be  set  aside^  on  motion^  by  the 
ooaii  to  which  the  execution  is  returnable.'^ 

It  is  claimed  by  the  appellee  that  one  notice,  published 
at  least  thirty  days  before  the  day  of  sale,  is  a  full  com- 
pHanoe  with  the  statute,  and  O^aig  v.  FoXj  16  Ohio,  563^ 
is  cited  in  support  of  that  position.  In  that  case  the  notice 
was  published  in  the  Cincinnati  Daily  Enquirer  of  April 
15,  and  in  the  weekly  of  the  19th  and  26th  of  April,  and 
the  3d  and  10th  of  May.  The  sale  took  place  May  1& 
of  the  same  year  (1843).  The  Daily  Enquirer  circulated 
almost  entirely  in  the  city,  and  the  weekly  in  the  county 
adjacent,  and  were  read  by  different  sets  of  subscribers. 
Barchard,  Ch.  J.,  in  delivering  the  opinion  of  the  court^ 
states  that  the  notice  was  insufficient,  because  it  failed  to- 
state  the  time  and  place  of  sale.  After  quoting  the  sint* 
ate,  he  says  (i)age  566):  '*It  is  urged  that  these  worils. 
require  consecutive  insertions  of  the  notice  during  the 
period  of  thirty  days.  This  construction  of  the  statute 
has  been  practiced  upon  very  generally  in  many  purts  of 
tlie  state.  *  *  *  j  look,  then,  to  the  statute  in  order 
to  gather  the  meaning  and  intention  of  the  legislature.  Its 
words  will  be  answered,  '  by  one  publication  inserted  in 
a  newspaper  thirty  days  before  the  day  of  sale,' "  etc.  This 
view,  he  states,  was  concurred  in  by  another  member  of  the 
court,  which  at  that  time  consisted  of  four  judges.  Thus 
it  will  be  seen  that  the  question  was  not  before  the  court,, 
and  the  alleged  decision  but  an  expression  of.  two  of  the 
judges.  The  doctrine,  that  in  adopting  the  statute  of 
another  state  we  adopted  the  construction  placed  upon  it 
by  its  highest  court,  therefore,  need  not  be  considered^ 

The  question  here  involved  was  before  the  supreme  court 
of  Kansas  in  WhUaker  v,  Beach^  12  Kas.,  493,  and  it  was 
held  that  the  notice  must  be  first  published  at  least  thirty 
days  before  the  day  of  sale,  and  continued  in  each  succes* 
sive  issue  of  the  paper  up  to  the  day  of  sale.  The  con« 
struction  given  by  that  court. to  the  word  "for"  as  equiv- 
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^lent  to  "during,"  in  connection  with  the  words,  "At 
ieast  thirty  .days  before  the  day  of  sale,''  we  think  is  cor- 
Tect,  and  we  adopt  that  construction.  The  meaning  of  the 
statute,  therefore,  is  that  the  notice  shall  be  published 
during  at  least  thirty  days  before  the  day  of  sale.  Not 
necessarily  in  a  daily  paper;  a  weekly,  no  doubt,  will 
answer  the  requirements  of  the  statute,  but  the  publica- 
tion must  be  continued  for  at  least  thirty  days.  The 
object  of  the  notice  is  to  give  publicity  to  the  sale,  and 
thereby  invite  competition  and  secure  the  best  price  pos- 
sible for  the  property.  This  can  only  be  done  by  a  full 
compliance  with  the  statute,  and  the  court  should  see  to  it 
that  its  terms  and  provisions  have  been  substantially  com- 
iplied  with.  As  this  was  .not  done  in  this  case  the  judg- 
ment of  the  court  below,  confirming  the  sale,  is  reversed. 

2.  It  is  claimed  by  the  appellant  that  the  statute  (Sec. 
498  of  the  Code)  authorizing  the  confirmation  of  sales  in 
vacation  was  repealed  by  implication  by  Sec.  39  of  the 
***Act  to  amend  Chapter  18,  of  the  Revised  Statutes  of 
1866,  entitled  Courts,''  which  took  effect  March  1, 1879, 
«t  least  so  &r  as  relates  to  the  procedure.  Comp.  Stat, 
dhap.  19.  It  is  evident,  however,  that  there  is  no  repug- 
nancy between  the  several  provisions.  A  statute  will  not 
•be  repealed  by  implication  unless  the  repugnancy  between 
the  new  provision  and  the  former  statute  is  plain  and 
unavoidable.  Foster's  Case,  6  Coke,  59.  1  Roll,  91. 
10  Mod.,  118.  In  Stone  v.  Green,  3  Hill,  472,  Cowen,  J., 
«ays:  "A  construction  which  repeals  former  statutes  or 
laws  by  implication  is  not  to  be  favored  in  any  case."  The 
law  in  that  regard  was  very  clearly  stated  by  Chief  Justice 
Gantt,  in  Johnson  v.  Hahn,  4  Neb.,  140.  See  also  White 
V.  City  of  Lincoln,  5  Id.,  514.  People  v.  Weston,  8  Id., 
323.  State  v.  Maccuaig,  8  Id.,  217.  Ik  parte  Wolf, 
14  Id.,  31.  In  this  case  there  is  no  repugnancy  between 
the  statutes,  and  the  earlier  one  is  not  repealed  by  the 
later.     The  judge,  therefore,  had  authority  to  confirm  the 
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sale  at  chambers.  State  Bank  v.  Greeriy  8  Neb.,  298* 
There  are  other  assignments  of  error^  to  whicb  it  is  nnnec^ 
essary  to  refer. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

"RevEBSED  and  BEHAirPED. 

i 

The  other  judges  concur. 


State,  ex  eel,  D.  M.  Wiant  bt  ai-.,  v.  H.  A.  Bab- 

OOCK,  AUDITOB,  AND  E.  P.  BOQOEN,  SeOBETABY  OF 

State. 

County  Bonds :  limitatiok  on  issux.  Under  the  proviBion& 
of  the  act  of  1873,  as  amended  in  1863,  authorizing  countiea 
to  iasne  bonds  'Uo  pay  the  ontstandinii:  unpaid  bonds,  war- 
rants, and  indebtedness  of  a  county,"  such  bonds,  with  those 
previously  issued  and  unpaid,  cannot  exceed  ten  per  cent  of 
the  asseased  valuation  of  the  county. 

Obiqinal  application  for  mandamus. 

Harwood,  Ames  <k  Kelly,  for  relator. 

WUUam  Leese,  Attorney  Ocfneral,  for  respondents. 

Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendants  to  register  certain  bonds  of  Franklin  county. 
It  appears  from  the  petition  that  the  assessed  valuation  of 
Franklin  county  for  the  year  1884  was  the  sum  of  $824,- 
389.34;  that  previous  to  that  year,  said  county  had  issued 
its  bonds  for  internal  improvements  to  the  amount  of  $37,- 
000.     At  the  election  in  November,  1884,  the  question  of 
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issuing  $49,000  of  fuDding  bonds  was  submitted  to  the 
electors  of  that  county,  and  carried  by  the  requisite  ma- 
jority. Funding  bonds  to  the  amount  of  $49,000  were 
thereupon  issued  and  presented  to  the  defendants  for  regis- 
tration and  certification.  The  defendants  refused  to  certify 
that  the  bonds  were  "issued  pursuant  to  law,*'  upon  the 
ground  the  bonded  debt  of  the  county  would  thereby  exceed 
ten  per  cent  of  the  assessed  valuation  for  the  year  1884. 
The  question  involved  is  the  authority  of  the  defendants 
to  certify  bonds  issued  in  excess  of  ten  per  cent  of  the  as- 
sessed valuation. 

In  1877  an  act  was  passed  by  the  legislature  "to  pro- 
vide for  the  funding  of  the  warrants  and  outstanding  in- 
debtedness of  counties.'*  Sec.  1  provides,  "  That  the  county 
commissioners  of  any  county  in  the  state  of  Nebraska  be 
and  are  hereby  authorized  and  empowered  to  issue  coupon 
bonds  of  such  denominations  as  they  may  deem  best, 
sufficient  to  pay  the  outstanding  and  unpaid  warrants 
and  indebtedness  of  such  county.  Providedj  That  the 
county  commissioners  of  any  such  county  may  limit  the 
provisions  of  this  act  to  any  fund  or  funds  of  said  county. 
Provided  further.  That  on  no  event  shall  bonds  be  issued 
to  a  greater  amount  than  ten  per  cent  of  the  assessed 
valuation  of  such  county.  And  provided  further y  That 
the  county  commissioners  of  any  such  county  shall  first 
submit  the  question  of  issuing  bonds  to  a  vote  of  the 
qualified  electors  of  such  county."  Laws  1877,  219. 
This  law  was  substantially  re-enacted  in  1879.  0>mp. 
Stat.,  Ch  18,  §  132.  In  1883  this  section  was  amended  by 
inserting  the  words  "  unpaid  bonds/'  so  that  as  amended 
it  reads  *  *  "suflScient  to  pay  the  outstanding  and 
unpaid  bonds,  warrants,  and  indebtedness  of  said  county," 
etc.  *  *  *  ^^  Provided  further y  That  in  no  event  shall 
bonds  be  issued  to  a  greater  amount  than  ten  per  cent  of 
the  assessed  valuatioil  of  said  county." 

The  question  is,  does  this  provision  restrict  the  entire 
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issue  of  bonds  by  the  county  to  ten  per  cent?  We  think 
it  does.  There  is  no  inherent  power  in  a  county  to  issue 
bonds,  but  the  authority  must  be  expressly  conferred  by 
statute.  HoUenbeck  v.  Hahn,  2  Neb.,  397-8.  Stewart  v. 
Otoe  County,  Id.,  183.  Hamlin  v.  Meadville,  6  Id.,  227. 
In  the  case  last  cited  it  is  said  (page  233):  "  Whatever  may 
i)e  the  rule  as  to  municipal  corporations,  counties  have  no 
authority  at  common  law  to  issue  bonds.  *  *  The 
power  to  issue  commercial  paper  must  be  conferred  by 
statute,  and  such  power  must  be  exercised  in  the  manner 
prescribed.''  This,  in  our  view,  is  a  correct  statement  of 
the  law.  The  power  to  issue  bonds  must  be  expressly 
given  or  result  from  other  powers  conferred.  In  this  case 
the  issue  of  bonds  is  limited  to  ten  per  cent.  We  cannot 
restrict  this  to  funding  bonds  without  injecting  words  into 
the  statute  which  are  not  necessarily  implied.  The  lan- 
guage applies  to  all  bonds  and  we  must  so  construe  it.  We 
therefore  hold  that  the  issue  of  funding  bonds,  with  bonds 
previously  issued  and  unpaid,  cannot  exceed  ten  per  cent 
of  the  assessed  valuation  of  the  county.  As  the  bonds 
issued  in  this  case,  with  those  previously  issued,  exceeded 
that  sum,  the  defendants  are  not  in  default  in  refusing  to 
certify  the  same.     The  writ  must  therefore  be  denied. 

Writ  denied. 
The  other  judges  oonour. 
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Charles  H.  Thumble,  plaintipp  in  ebrob,  v.  Maby 
Ophelia  Williamb  aio)  othebs,  defendants  in 

EBBOR. 

Administration  of  Estate:  BEMoyAi.OF  ADMiKiSTBATOBr 
BfiSiGNATiON  OF  TBUST.  Where  an  administrator  is  about  to> 
remove  irom  the  state  he  may  resign  Mb  trust,  and  an  order  of 
the  proper  tribunal  discharging  him  cannot  be  attacked  in  a  col- 
lateral proceeding.     Cobb,  Ch.  J.  dissents. 

:    POWEB  OF  AD^HNiSTBATOB  DE  BONIS  KON.    An  admin> 

istrator  de  bonis  non  has  the  same  powers  in  administering  tho 
estate  as  the  first  administrator,  and  will  take  up  the  business 
of  settling  the  estate  at  the  point  where  his  predecessor  ceased 
to  act;  therefore  where  the  first  administrator  had  filed  a  peti- 
tion in  the  proper  court  for  the  sale  of  real  property  of  the  dece- 
dent for  the  payment  of  debts  due  irom  the  estate,  a  license  to  sell 
may  be  issued  to  the  administrator  de  bonis  non  upon  the  peti- 
tion previously  filed.  In  such  case  the  administration  is  con- 
tinued by  the  same  official— the  administrator,  although  a  differ- 
ent person. 


:     JTTBI8DICTI0N:     PETITION  TO  SELL  BEAL   ESTATE  NOT 

SUBJECT  TO  ATTACK  IN  COLLATBBAL  PBOGBEDINO.      A  petition 

for  license  to  sell  real  property  for  the  payment  of  def>ts  of  an 
estate,  filed  in  the  court  having  exclusive  original  jurisdiction, 
and  which  was  acted  upon  by  that  tribunal  and  trc&ted  as  sufii- 
dent,  is  not,  in  the  absence  of  fraud  or  collusion,  subject  to  attack 
in  a  collateral  proceeding.  The  want  of  verification  of  a  petition 
is  not  an  element  of  jurisdiction. 


4.    :    :    The  authority  to  grant  a  license  to  sell  leal 

estate  carries  with  it  the  implied  power  to  determine  the  neces- 
sity for  such  sale  and  the  sufficiency  of  the  pleadings  presented 
to  the  court  for  that  purpose. 

6.    :    EVIDEXCE.     Where  the  record  of  an  administrator's  sale 

of  real  estate,  or  any  paper  or  instrument  pertaining  to  the  same 
is  last,  destroyed,  or  cannot  be  found,  the  statute  authorizes  the 
party  atfectcd  to  prove  the  contents  as  in  case  of  other  lost  in- 
struments.   Evidence,  Jldd^  To  have  been  improperly  excluded. 

6.  Jurisdiction.  Titles  to  real  property  acquired  under  proceed- 
ings of  courts  having  jurisdiction  cannot  be  attacked  in  ooUat- 
eral  proceedings. 
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Ekror  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Morris,  J.,  sitting  for  Pound,  J. 

Chapman  &  Polk,  for  plaintiff  in  error,  cited :  Steel  v. 
Street,  89  111.,  51.  State  v.  Carroll,  25  Conn.,  449.  Clark 
V.  Commonwealth,  29  Penn.  St.,  129.  Cocke  v.  Halsey,  16 
Pet.,  71.  Hobson  v.  Swan,  63  III.,  146.  Hobaon  v.  Ewing, 
62  111  ,  146.  rf  i&on  v.  South  Park,  70  111.,  46.  Seward 
V.  Duller,  16  Neb.,  58.  Howard  v.  Moore,  2  Mich.,  227. 
Thompson  v,  Tomlie,  2  Pet.,  168.  Grignon^s  Leasee  v.  Aa- 
tor,  2  How.,  319.  Oood  v.  Norley,  28  Iowa,  188.  Holmes 
V.  Beat,  9  Cush.,  223.     Moore  v.  Porter,  51  Wis.,  487. 

Marquetl,  Deweese  &  Hall,  for  defendants  in  error,  cited  : 

I  Williams  Ex.,  §§  330,  463,  479,  484,  and  cases  cited. 
Wade  on  Notice,  48S.  Shipnian  v.  ButterfM,  UN.  \V. 
R.,  283.  Gregory  v.  McPheraon,  13  Cal.,  562.  Townaend 
V,  Tallent,  33  Cal.,  45.  Snydor  v.  Palmer,  32  Wis.,  406. 
Hartwig  r.  The  People,  22  N.  Y.,  95.  Dunning  v.  Corwin, 

II  Wend.,  661.     Sharp  v.  Johnson,  4  Hill,  99. 

Maxwell,  J. 

This  18  an  action  of  ejectment  brought  by  the  defendants 
in  error  against  the  plaintiff,  in  the  district  court  of  Cass 
county,  to  recover  the  jmsseasion  of  the  west  half  of  the 
south-west  quarter  of  section  27,  T.  10  N.,  R.  12  E.,  in 
Cass  county. 

The  defendant  below  (plaintiff  in  error),  in  his  answer, 
alleges  that  one  William  H.  Taylor  died  in  June,  1865, 
i^eized  of  said  premises;  that  after  the  death  of  said  Taylor, 
*'to-wit,  on  or  about  the  12th  day  of  August,  1865,  one 
Isaac  N.  Shambaugh  was  duly  and  legally  appointed  and 
qualified  as  administi*ator  of  the  estate  of  the  said  William 
H.  Taylor,  deceased,  by  the  probate  court  of  Otoe  county, 
territory  of  Nebraska,  and  gave  bond  in  the  sum  of  $2,000, 
10 
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which  was  duly  approved;"  that  "on  the  12th  day  of  Feb- 
ruary, 1866,  the  said  court,  on  the  petition  of  the  said  Isaac 
N.  Shambaugh  duly  and  legally  presen^ted  to  Said  court, 
issued  a  license  as  provided  by  law  authorizing  and  empow- 
ering the  said  administrator  to  sell  the  real  estate  of  the  said 
William  H.Taylor,  situated  in  Otoe  and  Cass  counties,  Ne- 
braska, of  which  the  above  described  lands  were  a  part,  said 
sale  to  be  subject  to  the  approval  of  said  court."  The  land 
in  question  was  thereupon  offered  for  sale,  but  not  sold  for 
want  of  bidders ;  that  on  the  14th  of  May,  1866,  Sham- 
baugh tendered  his  resignation  as  administrator  to  the  pro- 
bate court,  which  was  duly  accepted,  and  a  petition  was 
thereupon  filed  in  said  court  for  the  appointment  of  C.  W. 
Seymour  as  admiuistmtur  of  the  estate  of  said  Taylor,  de- 
ceased, and  due  notice  thereof  given,  and  afterwards  said 
Seymour  was  duly  appointed  and  ga\»e  a  bond  in  the  sum 
of  $5,000  for  the  faithful  performance  of  his  duty;  that 
thereafter  said  court  issued  a  license  to  said  Seymour  to 
sell  said  real  estate,  and  in  pursuance  thereof  "said  admin- 
istrator, after  duly  and  legally  advertising  and  appraising 
said  lands  as  required  by  law,  sold  the  same  to  Mary  E. 
Taylor;  that  said  sale  was  afterwards  duly  and  legally  rat- 
ified, approved,  and  confirmed  by  said  court  and  the  said 
administrator  ordered  to  execute  and  deliver  in  due  form 
of  law  a  deed  to  Mary  E.  Taylor  for  said  lands." 

It  is  also  alleged  that  the  sale  was  confirmed  by  the  dis- 
trict court  in  1870.  The  conveyance  of  the  land  in  ques- 
tion to  Mary  E.  Taylor,  in  1866,  is  then  alleged,  and  the 
conveyance  by  her  to  one  McMahon  is  then  averred,  to- 
gether with  an  allegation  of  various  conveyances  to  several 
parties  till  they  reach  the  defendant  below.  The  plaintiffs 
below,  in  their  reply,  deny  that  "  Shambaugh  was  ever  dis- 
charged as  administrator  or  that  he  surrendered  the  admin- 
istration of  said  estate,  or  was  in  any  manner  legally  re- 
lieved from  the  duties  of  administration  originally  imposed 
upon  him."     *     ♦     *     «  Deny  that  there  was  any  sale  of 


JULY  TERM,  1885.  147 


Trumble  y.  Wiiliams. 


said  real  estate  by  the  said  administrator  as  provided  by 
law,  aud  deuy  that  there  was  any  approval  or  confirmation 
x){  said  sale  or  pretended  sale  either  by  Isaac  N.  Sham- 
baugh  or  the  said  C.  W.  Seymour/'  They  also  deny  that 
^^  Seymour  was  ever  duly  or  legally  appointed  as  adminis* 
trator  of  said  estate,  and  deny  that  he  ever  procured  an  or- 
der for  the  sale  of  said  real  estate." 

On  tlie  trial  of  the  cause  the  court  excluded  evidence  of 
the  appointment  of  Seymour  as  adrainibtrator  and  all  sub- 
sequent proceedings  relating  to  the  sale  of  the  land,  and 
found  the  issues  in  favor  of  the  defendants  in  error.  The 
testimony  of  the  plaintiffs  below  was  taken  by  deposition 
and  read  in  their  behalf  on  the  trial,  from  which  it  appears 
that  the  plaintiffs  are  the  children  of  William  H.  Taylor, 
deceased;  that  Mary  O.  Williams  was  born  in  1850;  that 
Rufus  A.  Taylor  was  born  in  1854,  and  Lillie  B.  Wheeler 
ID  1859;  that  their  father,  William  H.  Taylor,  came  to 
Nebraska  City  to  reside  about  the  year  1857  or  1858,  and 
continued  to  reside  there  until  the  spring  of  1865,  when, 
being  in  very  poor  health,  he  attempted  to  remove  to  Har- 
rodsburg,  Kentucky,  but  died  at  Louisville,  on  his  way 
thither;  that  Mary  E.  Taylor  was  the  widow  of  William 
H.  Taylor,  and  the  mother  of  tlie  plaintiffs. 

The  defendant  below  also  offered  in  evidence  the  petition 
for  the  appointment  of  Shambaugh,  the  notice  of  the  appli- 
cation, the  order  of  appointment,  the  bond,  letters  of  admin- 
istration, order  fixing  the  time  for  creditors  of  the  estate  to 
file  their  claims,  inventory  of  real  and  personal  property, 
petition  to  sell  real  estate,  the  order  to  sell  the  same,  and 
the  return  of  Shambaugh  of  not  sold  for  want  of  bidders. 
Siiambaugh  thereupon  resigned,  and  Seymour,  upon  peti- 
tioo,  after  due  notice,  was  appointed  in  his  stead.  The 
reason  for  Mr.  Shambaugh's  resignation  is  stated  in  Mrs. 
Taylor's  testimony.  She  testifies  that,  "when  my  husband 
left  Nebraska,  he  left  his  business  in  the  hands  of  Mr.  I. 
K.  Shambiiugh  as  his  attorney,  and  some  time  after  my 
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husbaud's  death  Mr.  Shainbaugh  wrote  to  rae  that  he  waa^ 
going  to  move  to  Missouri,  and  that  Mr.  Seymour  would 
make  application  for  appointment  as  administrator  of  my 
husband^s  estate/' 

The  first  question  presented  is  the  authority  of  the  pro- 
bate court  to  accept  the  resignation  of  Shambaugh  and 
appoint  Seymour. 

Section  187  of  the  law  in  relation  to  decedents  (Comp. 
Stat,  Ch.  28)  provides  that,  "if  any  administrator  shall  re- 
side out  of  this  state,  or  shall  neglect,  after  due  notice  by 
the  judge  of  probate,  to  render  his  account  and  to  settle 
the  estate  according  to  law,  or  to  perform  any  decree  of 
such  court,  or  shall  abscond  or  become  insane,  or  other- 
wise unsuitable  to  discharge  the  trust,  the  probate  court 
may,  by  an  order  tlierefor,  remove  such  administrator.*' 

Section  189  provides  that,  "when  an  administrator  shall 
be  removed,  or  his  authority  shall  be  extingtiislied,  the  re- 
maining administrator  may  execute  the  trust;  if  there  be 
no  other  the  court  of  probate  may  commit  administration 
of  the  estate  not  already  administered  to  some  suitable 
person,  as  in  case  of  the  death  of  a  sole  administrator." 

These  sections  certainly  confer  authority  on  the  probate 
court  to  accept  the  resignation  of  an  administrator.  Here 
the  administrator  was  about  to  become  a  non-resident  of 
the  state,  cony^equently  the  process  and  judgment  of  the 
court  would  be  ineffectual  to  reach  him  and  compel  an  ac- 
counting. In  other  words,  the  administrator  who  was 
about  to  go  beyond  the  jurisdiction  of  the  court  surren- 
dered his  trust  to  the  court  with  a  statement  of  his  admiuis- 
ti'ation  to  that  date.  The  court  thereupon  accepted  his 
resignation,  in  effect  removed  him  for  what  appeared  to  be 
sufficient  cause,  and  afterwards  appointed  another  adminis- 
trator; this  it  had  authority  to  do.  Marsh  v.  People,  16 
111.,  284.     1  Am.  Probate  R.,  27. 

It  is  clear  from  the  evidence  introduced  and  offered  that 
the  probate  court  of  Otoe  county  had  acquire<l  jurisdiction 
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in  the  premises;  that  debts  against  the  estate  of  W.  H. 
Taylor  to  the  extent  of  several  hundred  dollars  had  been 
proved,  and  that  it  was  necessary  to  sell  real  property  be- 
longing to  said  estate  to  pay  the  same.  That  tribunal 
therefore  had  the  authority  to  remove  an  administrator 
whenever  sufficient  cause  for  removal  was  presented  to  it, 
and  its  action  in  that  regard,  even  if  it  erred,  cannot  be 
questioned  in  a  collateral  proceeding.  The  action  of  the 
probate  court  in  appointing  or  removing  an  administrator 
is  subject  to  review,  but  until  set  aside  is  voidable  only, 
and  in  a  collateral  proceeding  must  be  treated  as  valid. 
The  first  objection,  therefore,  is  untenable. 

2.  That  no  petition  was  ever  presented  by  Seymour  for 
license  to  sell  real  estate.  The  testimony  shows  that  a  pe- 
tition had  been  filed  by  Shambaugh  for  the  sale  of  the 
real  estate  in  question,  and  a  license  had  been  issued  thereon, 
under  which  the  land  in  question  had  been  offered  for  sale, 
but  not  sold  for  want  of  bidders. 

Section  190  of  the  decedent^s  act  provides  that,  "an  ad- 
ministrator appointed  in  the  place  of  any  former  executor  or 
administrator,  for  the  purpose  of  administering  the  estate 
not  already  administered,  shall  have  the -same  powers  and 
shall  proceed  in  settling  the  estate  in  the  same  manner  as 
the  former  executor  or  administrator  should  have  had  or 
done,  and  may  prosecute  or  defiend  any  action  commenced 
by  or  against  the  former  executor  or  administrator,  and 
may  have  execution  on  any  judgment  recovered  in  the 
name  of  such  former  executor  or  administrator." 

This  section  makes  the  two  administrators  the  same  as 
one,  and  the  second  may  complete  any  business  commenced 
by  the  first.  By  the  second  appointment  a  new  trustee  is 
appointed,  who  took  up  the  trust  at  precisely  the  same  point 
the  powers  of  the  former  trustee  ceased.  In  other  words, 
the  new  administrator  was  clothed  by  the  statute  with  the 
same  powers  as  the  former,  and  began  the  business  at  the 
point  where  the  former  ceased  to  act.    Administration  was 
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continued  by  the  same  official — ^the  administrator^  but  by 
a  diiferent  person. 

The  former  license  to  sell  had  been  of  no  avail  by  rea- 
son of  the  want  of  bidders.  The  necessity  for  a  sale,  how- 
ever, still  existed  to  pay  debts  diie  from  the  estate ;  and  this 
fiict  was  made  to  appear  to  the  probate  court  of  Otoe^ 
county  by  the  petition  for  the  sale  of  such  real  estate  then 
on  its  files,  and  the  report  of  Mr.  Shambaugh  of  his  in- 
ability to  make  the  sale.  There  was  no  necessity,  there- 
fore, for  a  second  petition,  and  that  filed  by  Mr.  Sham- 
baugh was  sufficient  to  authorize  the  probate  court  to 
issue  license  to  sell  to  Mr.  Seymour.  The  second  objec- 
tion, therefore,  is  unfounded. 

3.  It  is  claimed  that  the  petition  for  license  ^^  is  defec- 
tive, and  not  in  accordance  with  the  statute,  giving  the 
court  no  jurisdiction  to  grant  license  to  sell,  and  is  therefore 
void.'*  The  first  defect  alleged  is,  that  the  petition  is  "  not 
sworn  to.'*  In  answer  to  this  objection  it  is  sufficient  to 
say  that  the  defect,  if  such  it  is,  does  not  affect  the  juris- 
diction of  the  court ;  and  cannot  be  attacked  in  a  collateral 
proceeding.    Johnson  v.  JoneSy  2  Neb.,  126. 

In  the  case  cited  it  is  said  (page  188):  ^'  The  affidavit  to> 
the  petition  was  not  an  element  of  jurisdiction  without 
which  the  court  could  not  act.  It  was  at  most  merely  a 
formal  part  of  the  petition,  a  preliminary  form  in  com- 
mencing suit;  and  its  omission  amounts  to  one  of  those  ir- 
regularities which  cannot  be  collaterally  called  in  question^ 
even  if  the  proceedings  had  taken  place  before  an  inferior 
tribunal.  See  Wright  v.  Marsh,  Lee  &  DelevaUj  2  Greene 
(la.),  108.  Oropaey  v.  Wiggenhom^  3  Neb.,  116.  Wilson 
V.  Macklin,  7  Id.,  52.  Hvll  v.  MiUer,  4  Id.,  603.  Dor- 
rington  v.  Meyer,  8  Id.,  214. 

Upon  the  filing  of  the  petition  for  the  sale  of  the  real 
estate  in  question  by  Shambaugh,  the  probate  court  made 
an  order  fixing  the  12th  day  of  February,  1866,  as  the 
time  for  a  hearing  on  the  petition,  and  ordered  a  notice  of 
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the  time  to  be  published  six  consecutive  weeks  in  the  Ne- 
braska City  News.  On  February  12th,  1866,  the  court, 
afler  finding  that  the  notice  had  been  duly  published,  adds, 
'*  and  there  appearing  no  objection  to  the  granting  of  said 
license,  and  the  necessity  for  the  same  having  been  made 
to  appear  to  the  satisfaction  of  the  court,  and  the  court 
being  fully  advised,  doth  order  that  license  be  and  is  hereby 
granted  to  Isaac  N.  Shambaugb,  administrator  of  the 
estate  of  W.  H.  Taylor,  deceased,  which  said  real  estate  is 
described  as  follows : 

"E.  8.  Reed, 

'' Probate  Jvdge:' 

Then  follows  the  license  giving  a  description  of  the  real 
estate  to  be  sold.  The  petition,  in  our  view,  states  sufficient 
to  authorize  the  court  to  issue  the  license ;  but  even  if  it 
did  not,  and  the  court  would  so  hold  in  a  direct  proceed- 
ing to  set  it  aside,  yet,  where  it  has  been  acted  upon  as  suf- 
ficient by  the  court  having  exclusive  original  jurisdiction 
of  the  subject  matter,  it  will  be  sustained  in  this  court 
when  collaterally  attacked  where  there  was  no  collusion 
and  firaud.  The  authority  to  grant  a  license  to  sell  real 
estate  carries  with  it  the  implied  power  to  determine  the 
necessity  for  such  sale,  and  the  sufficiency  of  the  pleadings 
presented  to  the  court  for  that  purpose,  and  where  it  has 
jurisdiction  its  orders  and  judgments  are  valid  until  set 
aside.     There  is  nothing,  therefore,  in  this  objection. 

4.  The  attorney  for  the  defendant  below  offered  to 
prove  by  Seymour  that,  as  administrator  of  Taylor's  estate, 
and  under  the  license  offered  in  evidence,  he  advertised 
and  sold  the  land  in  controversy  in  the  manner  provided 
by  law ;  that  he  reported  the  sale  to  the  probate  court  of 
Otoe  county,  and  that  said  court,  about  the  mouth  of  Octo- 
ber, 1866,  confirmed  said  sale,  and  the  administrator  was 
ordered  to  make  a  deed  for  said  premises  to  the  purchaser. 
This  testimony  was  excluded,  and  the  rejection  of  the  same 
is  now  assigned  for  error. 
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Id  view  of  the  loose  condition  in  which  the  probate 
court  records  were  kept  in  some  of  the  counties  of  the 
state,  the  legislature  of  1873  passed  an  act  which  provides, 
*'  That  in  all  cases  where  lands  have  been  sold  by  order  of 
the  probate  court  in  any  county  in  the  territory  or  state  of 
Nebraska,  on  application  of  the  guardian  of  any  minor 
child,  or  children,  or  executor,  or  administrator,  and  it 
shall  appear  in  any  action  in  any  court  held  within  this 
state  relating  to  the  title  to  such  land,  that  the  record  or 
any  part  of  the  record  of  such  sale  is  imperfect  or  deficient, 
or  that  such  record  or  any  part  thereof,  or  any  paper  or 
pai)er8,  notice,  affidavit,  document,  instrument,  or  any  pro- 
ceeding whatsoever,  from  the  filing  of  the  petition  for  li- 
cense to  sell  until  the  execution  of  the  deed  to  the  pur- 
chaser, has  been  lost  or  destroyed  by  fire  or  otherwise,  or 
cannot  be  found,  the  contents  of  such  record,  paper,  notice, 
affidavit,  document,  instrument,  or  other  proceeding  may 
be  proved  in  the  same  manner  aa  in  case  of  other  lost  in- 
struments or  papers,  by  secondary  evidence,  and  when  so 
proved  they  shall  have  the  same  effect  as  if  proven  by  the 
production  of  the  original  record,  paper,  notice,  affidavit, 
document,  instrument,  or  other  proceeding,  or  by  a  duly 
certified  copy  thereof."     Comp.  Stat.,  Ch.  20.,  §  39. 

This  statute  applies  in  all  cases  where  the  records  in  the 
probate  courts  or  any  part  thereof  are  lost  or  destroyed. 
As  it  was  made  to  appear  that  there  was  no  record  of  the 
confirmation  of  the  sale  in  the  probate  court,  etc.,  the  stat- 
ute authorizes  proof  of  such  facts  by  secondary  evidence. 
The  court,  therefore,  erred  in  excluding  the  evidence  of- 
fered. The  court  also  erred  in  excluding  -the  deeds  from 
Seymour  to  Mary  E.  Taylor  for  the  land  in  question.  One 
of  these  \Vas  made  soon  after  the  sale  in  1 866,  and  the 
other  after  a  confirmation  of  the  sale  by  the  district  court 
of  Otoe  county,  August  25th,  1873.  The  first  of  these 
deeds,  in  connection  with  the  proof  of  confirmation  of  sale 
offered,  was  admissible  in  evidence;  while  the  second  con- 
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tains  within  itself  sufficient  recitals  to  entitle  a  party  claim- 
ing under  it  to  its  protection. 

5.  The  land  in  question  was  sold  soon  after  the  close 
t>f  the  war,  when  there  was  but  little  immigration  to  this 
then  territory,  and  consequently  the  value  of  real  estate 
wa-*  depres^d.  The  land  seems  to  have  sold  for  its  full 
value  at  that  time,  and  the  fact  that  it  had  been  once  of- 
fered and  remained  unsold  for  want  of  bidders  shows 
that  competition  for  it  was  not  active.  A  creditor  of  the 
Instate,  however,  was  entitled  to  be  paid,  and  to  have  the 
property  sold  for  tliat  purpose.  Carrying  out  this  pur- 
pose the  court  granted  a  license  for  the  sale  of  the  land, 
and  the  sale  was  made  to  the  mother  of  the  plaintiffs.  The 
consideration,  so  far  as  appears,  was  applied  to  the  pay- 
ment of  the  debts  of  the  estate,  while  the  plaintiffs'  mother 
was  enabled  a  few  years  afterwards  to  sell  the  land  at  a 
considerable  advance.  This  money,  no  doubt,  in  whole 
of  in  pait  was  used  in  the  nurture  and  education  of  the 
plaintiffs.  But,  however  this  may  be,  the  original  pur- 
<;hase  price  was  used  in  paying  their  father's  debts,  and 
the  purchaser  should  be  protected.  If  this  was  not  so  it 
would  be  impossible  for  an  executor  or  administrator  to 
sell  real  property  belonging  to  the  estate  of  the  decedent 
fur  the  payment  of  debts  due  from  the  estate  for  any  sum 
near  its  true  value.  No  one  but  a  speculator  in  disputed 
titles  would  care  to  invest  in  property  the  title  of  which 
mij^ht  be  overturned  many  years  afterwards,  and  the  effect 
would  be  to  prevent  competition,  depress  the  value  of  the 
property,  and  in  many  cases  deprive  creditors  of  their  just 
dues.  But  such  is  not  the  law.  Titles  acquired  under 
the  proceedings  of  courts  having  jurisdiction  must  be 
deemed  inviolable  in  collateral  proceedings.  And  there 
are  no  judicial  sales  around  which  greater  sanctity  should 
be  placed  than  those  made  of  the  estates  of  deceased  per- 
sons by  order  of  a  court  upon  which  the  statute  has  con- 
ferred exclusive  jurisdiction  of  the  subject.     Seward  v,  Di- 
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dier,  16  Neb.,  58.  Gregnon's  Lessee  v,  Astor,  2  Howard^ 
339.  Thompson  v.  TolmU^  2  Peters,  162.  BaUou  v. 
Hudsm,  13  Gratt.,  672.  Mohr  v.  Poi-ter,  8  K  W.  R.,  636. 
Hall  V.  Lowy  102  U.  S.,  461.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Eevebsed  and  remanded. 

The  other  judges  concur,  Cobb,  Ch.  J.,  dissenting  from 
the  first  point  stated  in  the  syllabus. 
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John  McLain,  plaintiff  in  errob,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Instructions  Upheld.     The  instmction  of  the  oonrt  to  the 
-    jury  examined,  and  Held,  Free  of  objection  in  point  of  law,  and 

as  iaTorable  to  the  accused  as  the  evidence  would  justify. 

2.  Confession.    When  no  confession  or  admission  of  guilt  haa 

been  made  by  a  party  on  trial  for  a  criminal  offense,  it  is  imma- 
terial what  inducements  may  have  been  held  out  to  him  for  th& 
purpose  of  obtaining  a  confession  or  admission  of  guilt. 

3.  Argument  of  Attorney.    Where  the  language  used  by  the 

district  attorney  or  assistant  counsel,  in  opening  a  case  or  sum- 
ming up  to  a  jury,  is  deemed  prejudicial  to  the  accused,  *'  the 
attention  of  the  court  should  be  called  to  it,  by  proper  objection^ 
and  a  ruling  had  thereon.  If  the  objection  is  overruled  and 
an  exception  taken,  the  question  may  be  reviewed  in  the  su- 
preme court  upon  the  language,  objection,  ruling,  and  excep- 
tion being  made  a  part  of  the  record  by  a  proper  bill  of  excep- 
tions, but  not  otherwise."    Bradahaw  v.  State,  17  Neb.,  147. 

4.   .   Held,  Not  error  on  jthe  part  of  the  court  to  allow  counsel  for 

the  state,  in  summing  up  to  the  jury,  to  comment  upon  the  pre- 
sumption of  guilt  arising  i'rom  the  possession,  by  the  accused,  of 
recently  stolen  goods,  without  explanation  of  such  possession^ 
even  where  counsel  fail  to  state  the  law  with  technical  accuracy. 

5.  Evidence  SufQ.cient.  The  evidence  in  the  case.  Held,  Sufficient 

to  sustain  the  verdict. 
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Ebbor  to  the  district  court  for  Otoe  county.  Tried  be* 
low  before  Pound,  J. 

J.  L.  Mitchell  and  John  C,  WatsoTiy  for  plaintiff  in  error^ 
on  instruction  No.  6,  cited:  Mullins  v.  People,  110  IIl.^ 
42.  Maltese  v.  State,  59  Ohio  State,  215.  On  instruct 
tion.  No-  9,  cited :  Watson  v.  CornmonweaMh,  95  Peniu 
State,  413.  StaU  v.  Sidney,  74  Mo.,  890.  People  v. 
Hurley,  60  CaL,  74.  On  instruction  No.  10,  cited : 
State  V.  Harden,  46  Iowa,  623.  StaU  v.  Jaynes,  78  N.  C.^ 
504.  Howard  v,  Staie,  50  Ind.,  190.  On  confession  of 
prisoner,  cited:  People  v.  Wentz,  37  N.  Y.,  308.  Boyd 
V.  State,  2  Humph.,  89.  Wharton  Or.  Ev.,  661.  Argu 
ment  of  attorney.  State  v.  WiUiame,  18  N.  W.  R.,  682. 
Grim.  Code,  §  478..  Featner  v.  0.  &  S.  W.  E.  B.,  IT 
Neb.,  280. 

Wtlliam  Leeae,  Attorney  Oeneral,  for  the  state,  cited : 
Jaynes  v.  Oonimonwealth,  2  Met.,  82.  Straight  v.  State,  48 
Tex.,  486.  1  Whart.  Grim.  Law,  §  605.  State  v.  Morti- 
mer, 20  Kan.,  97.  StaU  v.  Johnson,  21  N.  W.  R,  843. 
FUzfferald  v.  Fitzgerald,  16  Neb.,  416.  Donovan  v.  Yardy 
Id.,  88. 

C!OBB,  Ch.  J. 

The  plaintiff  in  error  was  indicted,  tried,  and  convicted^ 
in  the  district  court  of  Otoe  county,  of  the  crime  of  grand 
larceny,  in  the  stealing  of  a  quantity  of  gold  and  silver 
watches,  watch  cases,  and  jewelry,  the  property  of  Alex- 
ander CSalmelet.  The  cause  having  been  brought  to  this 
court  on  error,  the  questions  presented  arise  upon  the  suffi- 
ciency of  the  evidence,  the  admission  of  the  testimony  of 
the  witness  Dennis  Kay,  misconduct  of  the  prosecuting 
attorneys,  the  refusal  to  charge,  and  the  charge  as  given 
by  the  court.  These  questions  will  be  discussed  in  tho 
order  in  which  they  are  presented  in  the  brief  of  counseK 
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It  appears  from  the  bill  of  exceptions  that  the  store  of 
Mr.  Calmelet  is  situated  on  Main^  between  Fifth  and  Sixth 
?5treets,  Nebraska  City,  on  the  soath  side  of  the  street. 
The  store  had  two  doors,  one  front  and  one  in  the  rear. 
On  the  afternoon  of  Saturday,  the  6th  day  of  April,  1884, 
at  five  minutes  to  six  o'clock,  Mr.  Calmelet  locked  up  his 
«tore  and  went  to  supper,  at  the  Morton  House,  a  few 
blocks  distant  He  was  absent  from  the  store  thirty-five 
tninutes.  When  he  returned  he  found  that  an  entrance 
had  been  effected  by  removing  a  glass  from  tlie  back  win- 
-dow,  reaching  in,  and  turning  the  key  which  had  been  left 
in  the  back  door,  and  drawing  the  bolt,  and  the  watches, 
'Watch  cases,  and  jewelry  above  mentioned  taken. 

The  matter  was  placed  in  the  hands  of  the  sheriff  of  the 
■county,  who,  the  next  day,  had  printed  a  circular  contain- 
ing a  description  of  the  property  stolen,  and  an  offer  of  a 
leeward  for  its  return  and  the  apprehension  of  the  thief. 
Copies  of  this  circular  were  mailed  to  sherifis  and  police 
t)fficers  throughout  the  country,  including  the  chief  of 
police  of  Chicago.  On  the  morning  of  the  14th  day  of  the 
«ame  month  the  defendant  was  arrested  in  the  shop  of  a 
pawnbroker,  in  the  city  of  Chicago,  by  Dennis  Kay,  a 
})olice  ofiScer.  At  the  time  of  his  arrest  he  had  in  his  pos- 
session and  on  his  person  a  part  of  the  watches,  watch 
-cases,  and  jewelry,  stolen  as  aforesaid,  about  half  in  value 
of  the  same.  It  further  appears  from  the  bill  of  excep- 
tions that  at  the  time  of  the  breaking  into  the  said  store 
and  larceny  of  said  goods,  the  defendant  was  in  Nebraska 
Oity,  and  had  been  there  for  about  two  weeks.  That  dur- 
ing said  time  he  took  his  meals  at  the  restaurant  of  William 
Ince,  and  roomed  in  the  Barnum  House.  That  he  was 
^vithout  any  known  occupation,  but  claimed  to  be  about  to 
•open  a  shooting  gallery.  There  was  also  evidence  tending 
ito  prove  that  he  was  without  money. 

He  continued  to  take  his  meals  at  Ince's  restaurant  until 
Friday,  April  10,  when  he  disappeared,  and  was  not  seen 
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there  again,  nor  elsewhere  in  Nebraska  City,  until  he  was. 
brought  back  after  his  arrest  in  Chicago. 

The  only  evidence  offered  on  the  part  of  the  defense^ 
(except  of  one  witness)  was  that  which  tended  to  prove  aa 
alibi  J  and  it  can  not  be  denied  that  such  evidence  was  very 
strong.  Captain  Murfin,  Mrs.  Wm,  Ince,  Nettie  Knight,, 
and  Richard  Filbou  all  testified  to  facts  in  relation  to  the- 
prrsence  of  defendant  in  the  dining  room  of  Ince's  rest an^ 
rant  between  the  hours  of  five  and  seven  o'clock  on  the 
evening  of  the  larceny,  which,  if  true,  and  no  doubt  is  cast 
upon  the  honesty  or  candor  of  either  of  the  witnesses,  and 
the  clock  in  the  dining  room  indicated  'the  correct  tirne^ 
was  sufficient  to  establish  the  impossibility  of  the  defend- 
ant's being  at  the  scene  of  the  larceny  at  any  time  between 
five  minutes  before  and  thirty  minutes  after  six,  the  whole 
period  of  Mr.  Calmelet's  absence  from  the  store,  aocf>rding 
to  his  testimony.  But  W,  W.  Brown,  a  witness  on  the 
part  of  the  state,  testified  that  he  was  on  Main  street^ 
diagonally  opposite  to  and  across  the  street  from  Calme* 
let's  store,  on  the  evening  in  question,  twenty  minutes  or  a 
half  an  hour  before  he  went  to  his  supper  at  the  Morton 
House.  Saw  Calmelet  come  out  of  the  store,  and  pass  up 
the  street,  and  that  shortly  afterwards,  and  when  witnesa 
had  time  to  walk  about  three-fourths  of  a  block,  he  met 
defendant  and  {lassed  him  on  the  sidewalk,  diagonally  and 
on  the  opposite  side  of  the  street  from  Calmelet's  store. 
That  defendant  was  alone,  and  looking  in  the  direction  of 
Calmelet's  store.  Witness  testified  that  within  twenty-five 
minutes  or  half  an  hour  from  the  time  of  his  meeting  de- 
fendant on  the  sidewalk,  as  above  stated,  he  heard,  at 
Reed's  drug  store,  of  the  robbery  of  Calmelet's  jewelry 
store.  Witness  testified  that  the  time  when  he  saw  Mr. 
Calmelet  come  out  of  the  jewelry  store  and  pass  up  street 
was  not  earlier  than  five  minutes  before,  nor  later  than  five 
minutes  after  six  o'clock,  and  though  he  was  subjected  ta 
a  searching  cross-examination,  none  of  his  statements  were 
in  the  least  shaken. 
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I  have  stated  the  substance  of  the  testimony  for  and 
against  the  alibi  for  the  purpose  of  introducing  the  instruo- 
tions  prayed  by  the  defendant  and  refused  by  the  court, 
which  refusal  is  urged  as  error.  The  instructions  prayed 
were  as  follows : 

"No.  6.  The  jury  are  instructed  that  the  burden  lies 
on  the  state  to  prove  the  falsity  of  the  defendant's  alihi 
beyond  a  reasonable  doubt*' 

"  No.  9.  The  jury  are  instructed  that  the  presumption 
arising  from  the  possession  of  stolen  property  is  completely 
removed  by  the  proof  of  an  alihi  for  defendant" 

"  No.  10.  The  court  instructs  the  jury  that  while  pos- 
session of  stolen  property  recently  after  the  theft,  if  unex- 
plained, is  a  circumstance  tending  to  show  the  guilt  of  the 
possession,  still,  in  this  case,  if  the  jury  believe  from  the 
evidence  that  the  defendant  at  the  time  of  the  commission 
of  the  larceny  wa?  at  the  restaurant  of  William  Inoe,  and 
not  at  the  place  of  said  larceny,  this  is  a  satisfactory  ac- 
count of  his  possession  of  the  property,  and  removes  every 
presumption  of  guilt  growing  out  of  such  possession.'' 

The  following  instructions  bearing  on  the  point  of  de- 
fendant's evidence  tending  to  prove  an  alibi  were  given  : 

"  4.  It  is  a  rule  of  evidence  in  trials  for  the  larceny  of 
goods  that  the  finding  of  the  stolen  goods  in  the  exclusive 
possession  of  the  accused  very  recently  after  the  larceny 
was  committed,  is  presumptive  evidence  that  he  stole  them, 
and  in  this  case  if  the  goods  mentioned  in  the  indictment 
were  stolen,  and  shortly  after  the  larceny  they  or  a  portion 
of  them  were  found  in  the  exclusive  possession  of  the 
accused,  the  presumption  arising  from  such  possession  is 
that  the  defendant  stole  them.  But  the  defendant  having 
introduced  evidence  to  show  that  he  at  the  time  of  the  lar- 
ceny was  at  another  place  and  could  not  have  perpetrated 
the  crime,  the  burden  still  rests  upon  the  prosecution  to 
prove  the  defendant  did  commit  said  larceny  and  is  guilty 
beyond  a  reasonable  doubt." 
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No.  1  of  instructions  given  as  prayed  by  defendant: 
**  Where  a  person  on  trial  for  a  crime  shows  that  he  was  in 
another  place  at  the  time  wheu  the  act  was  committed,  he 
is  said  to  prove  an  alibi." 

**  No.  2,  One  of  the  defenses  interposed  by  the  defendant 
in  this  case  is  what  is  known  as  an  alibi,  that  is,  tlie  de- 
fendant was  at  another  place  at  the  time  of  the  commis- 
sion of  the  crime,  and  the  court  instructs  the  jury  that  such 
defense  is  as  proper  and  as  legitimate  if  proved  as  any 
other,  and  all  evidence  bearing  upon  that  point  should  be 
<jarefully  considered  by  the  jury,  and  if,  in  view  of  all  the 
evidence,  the  jury  have  any  reasonable  doubt  as  to  whether 
the  defendant  was  in  some  other  place  when  the  crime  was 
committed  they  should  give  the  defendant  the  benefit  of 
the  doubt  and  find  him  not  guilty." 

"3.  As  r^ards  the  defense  of  an  alibi  the  jury  are  in- 
structed that  the  defendant  is  not  required  to  prOve  tb'at 
defense  beyond  a  reasonable  doubt  to  entitle  him  to  an  ac- 
quittal. It  is  sufficient  if  the  evidence  upon  that  point 
raises  a  reasonable  doubt  of  his  presence  at  the  time  and 
place  of  the  commission  of  the  crime  charged." 

"4.  The  court  further  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  at  the  time  of  the  alleged 
larceny  and  at  the  hour  that  the  crime  was  committed  the 
defendant,  McLain,  was  at  the  restaurant  of  William 
Ince,  as  testified  to  by  some  of  defendant's  witnesses,  and 
was  not  present  at  the  scene  of  such  larceny  at  the  time  of 
its  commission,  then  you  must  acquit  the  defendant." 

"5.  Thejury  are  instructed  that  if  you  entertain  any  rea- 
sonable doubt  as  to  whether  or  not  the  defendant,  McLain, 
was  at  luce's  restaurant  or  at  the  scene  of  the  larceny,  Cal- 
melet's  store,  at  the  time  the  larceny  was  committed,  then 
it  is  your  sworn  duty  under  the  law  to  give  the  benefit  of 
the  doubt  iA  the  defendant  and  acquit  him." 

"7.  Thejury  are  instructed  that  if  you  should  entertain 
a  reasonable  doubt  as  to  the  defendant's  guilt  he  should  be 
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acquitted,  although  the  jury  might  not  be  able  to  find  that 
the  alibi  was  fully  proved. 

"  8.  The  jury  are  instructed  that  the  fact  that  the  defend- 
ant may  not  be  able  to  show  how  or  where  he  acquired 
possession  of  the  property  alleged  to  have  been  stolen  ia 
by  no  means  conclusive  of  his  guilt,  but  merely  raises  a 
presumption  of  guilt,  which  he  may  rebut  by  proof  that  at 
the  time  of  the  commission  of  the  offense  he  was  some  dis- 
tance from  the  place  of  taking." 

These  instructions  presented  to  the  consideration  of  the 
jury  the  defendant's  evidence  of  his  alibi  in  a  light  aa 
favorable  to  him  as  the  law  would  justify  the  court  in  do- 
ing, and  indeed  I  think  the  court  went  rather  too  far  in 
that  direction.  The  most  that  could  be  required  was,  that 
the  jury  be  told  that  the  burden  of  proof  did  not  shift  to- 
defendant  upon  the  question  of  alibi,  and  that  if  upon  ail 
the  evidence,  including  that  for  and  against  the  alibi,  there 
was  a  reasonable  doubt  of  his  guilt,  they  must  acquit  him. 
This  they  were  told  in  effect  so  often  as  to  almost  infringe 
upon  the  rule  which  forbids  a  court  in  instructing  a  jury 
to  give  undue  prominence  to  particular  facts  or  a  particu- 
lar branch  of  the  case.  See  Campbell  v.  The  People,  109 
111.  R.,  565. 

Plaintiff  in  error,  in  the  brief  of  counsel,  also  makes  a 
point  upon  the  giving  of  No.  5  of  instructions  given  on 
behalf  of  the  state,  which  is  as  follows: 

"No.  5.  If  the  evidence  satisfies  you  that  said  goods 
were  stolen,  then,  in  passing  upon  the  question  of  the  de- 
fendant's guilt  or  innocence,  you  should  consider  the  evi- 
<leuce  as  to  the  goods  having  been  found  in  the  possession 
cf  the  defendant  as  well  as  the  evidence  as  to  defendant's 
opportunity  or  want  of  opportunity  to  commit  the  larceny, 
his  conduct  at  or  about  the  time  of  the  larceny  and  prior 
and  subsequent  thereto,  and  what,  if  anything,  he  may  have 
said  respecting  the  larceny,  as  well  as  all  the  attending 
circumstances  as  shown  by  the  evidence  admitted  in  the 
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case."  Counsel  do  not  point  out  in  what  respect  the  giv- 
ing of  this  instruction  was  prejudicial  to  the  plaintiff  in 
error,  nor  do  I  perceive  in  what  light  it  can  be  held  to  be 
error,  much  less  prejudicial  error. 

A  considerable  part  of  the  brief  of  counsel  is  devoted  to 
a  discussion  of  the  question  pf  the  admissibility  of  confes- 
sions made  by  the  accused  while  under  arrest,  and  induced 
by  those  having  him  in  arrest  by  threats  of  punishment  or 
promises  of  favor.  "While  I  am  inclined  to  agree  with 
counsel  in  the  main  in  what  they  say  as  to  the  law  on  that 
subject,  I  am  unable  to  see  its  applicability  to  the  case  at 
bar.  Certainly  no  witness  has  testified  to  any  confession  made 
by  the  accused.  The  giving  of  information  by  him  by 
means  of  which  one  of  the  stolen  articles  was  found  cannot 
be  regarded  as  a  confession  of  guilt,  and  it  is  very  dear 
from  the  whole  case  that  it  was  not  so  intended.  Neither 
does  it  appear  that  the  police  officers  sought  to  elicit  a  con- 
fession of  guilt  from  him  that  would  secure  his  conviction. 
They  did  seek  to  induce  him  to  divulge  facts  which  might 
lead  to  their  securing  the  balance  of  the  stolen  property, 
and  probably  of  his  associates  in  the  crime,  yet  with  but 
little  success.  The  watch  and  chain  whidi  he  had  pawned 
in  Chicago  be  knew  they  would  find  anyhow,  so  he  gave 
the  name  of  theishop  where  it  might  be  found;  but  as  to 
what  had  become  of  the  balance  of  the  plunder,  or  who  had 
agisted  him  in  the  commission  of  the  robbery  and  shared 
its  fruits  with  him,  or,  indeed,  that  he  had  any  part  in  its 
commission  or  received  the  goods  from  some  other  party 
knowing  that  they  had  been  stolen,  or  otherwise,  he  made 
no  sign. 

It  appears  from  the  bill  of  exceptions  that  in  opening 
the  case  to  the  jury,  on  the  part  of  the  state,  Mr.  Strode, 
district  attorney,  as  a  part  of  his  remarks,  referring  to  the 
apprehension  of  the  defendant,  used  the  following  lan- 
gaage :  "  The  policeman  knew  his  reputation  to  be  that  of 
a  common  thief."  Upon  the  attention  of  the  court  being 
11 
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called  to  these  remarks  by  the  counsel  for  defendant,  the 
court  admonished  the  district  attorney  that  he  "  should  not 
say  that/'  And  upon  counsel  for  defendant  demanding 
the  court  to  instruct  the  district  attorney  "  that  it  is  im- 
proper to  state  what  this  man's  reputation  was,"  and  said, 
"  We  object  to  anything  as  to  this  man's  character  or  rep- 
utation being  said,"  the  court  said,  "  You  cannot  prove 
that  in  the  first  instance,  I  suppose ;  till  they  show  good 
character  you  cannot  prove  bad  character."  Whereupon 
the  district  attorney  said,  "I  will  desist  from  commenting." 
Again,  in  his  closing  remarks  in  summing  up  to  the  jury, 
the  district  attorney  used  the  following  language :  "  I  trust 
the  jury  will  do  what  is  right,  and  T  will  be  satisfied,  and 
the  people  will  be  satisfied.  But  if  you  acquit  there  is  no 
appeal  for  the  state;  that  ends  it  as  far  as  the  state  is  con- 
cerned; while  if  you  convict,  and  an  injustice  is  done,  the 
defendant  has  a  right  to  appeal  to  the  supreme  court,  who, 
if  it  is  wrong,  will  reverse  the  case  and  give  him  a  new 
trial."  Whereupon  counsel  for  defendant  said,  "  I  ask  that 
that  be  taken  down,  and  we  except  to  it." 

Also,  it  appears  that  Hon.  F.  J.  Eansom,  who  assisted 
the  district  attorney,  and  who  also  summed  up  on  the  part 
of  the  state,  in  the  course  of  his  speech  said,  while  com- 
menting on  the  testimony  of  the  witness  Dennis  Kay,  who 
arrested  the  defendant  in  Chicago:  *'He  suspected  theire 
was  some  crooked. work,  because  he  knew  him  to  be  an 
old  thief."  Upon  the  attention  of  the  court  being  called 
to  these  remarks,  and  objection  made  to  them  by  counsel 
for  defendant,  Mr.  Ransom  claimed  that  he  was  comment- 
ing on  the  testimony.  Counsel  for  defendant  asked  that 
the  notes  of  the  reporter  be  read,  which  was  done,  and  it 
was  found  that  the  testimony  of  the  witness  Kay  as  to  the 
defendant  being  an  old  thief  had  been  stricken  out.  Where* 
upon  counsel  for  defendant  asked  the  court  to  instruct  the 
jury  that  what  counsel  had  said  should  have  no  weight 
%vith  them,  and  asked  the  court  to  instruct  counsel  not  to 


JULY  TEKM,  1885.  163 

McLain  y.  State. 

refer  to  that  any  more,  for  it  is  not  in  evidence,  and  it  is 
improper  to  do  so,  which,  according  to  the  bill  of  exoep- 
tseptions,  "  is  accordingly  done/' 

Again,  in  the  course  of  his  remarks,  Mr.  Ransom  said  : 
^'He  has  not  called  any  witness  here,  nor  accounted  for  the 
property/'  Watson:  "I  object  to  ooiinsel  stating  any- 
thing of  that  kind,  not  accounting  for  the  property/'  Ran- 
som: "  I  say  that  a  person  found  with  stolen  property  in 
his  possession  is  bound  to  account  for  it  so  as  to  change  the 
burden  of  proof."     "Watson :     "  We  object." 

Objection  overruled,  and  defendant  excepted. 

The  above  is  claimed  to  be  misconduct  on  the  part  of 
the  district  attorney  and  assistant  counsel,  and  a  reversal 
of  the  judgment  is  claimed  for  that  reason. 

Similar  questions  have  often  come  before  this  court,  and 
its  rulings  have  been  almost,  if  not  quite,  uniform  upon 
them.  The  case  of  Bradshaw  v.  The  State,  17  Neb.,  147, 
is  quite  in  point  as  to  all  objections  of  this  character  in 
the  case  at  bar,  except  the  last  objection  raised  to  the 
remarks  of  assistant  counsel  Ransom.  In  that  case,  in  the 
opinion  by  Judge  Reese,  the  court  say:  ^'The  supreme 
tx>urt  in  the  exercise  of  its  appellate  jurisdiction  in  cases  of 
this  kind  is  limited  to  the  correction  of  the  errors  of  the 
district  court.  Before  a  case  can  be  reversed  and  a  new 
trial  ordered  it  must  appear  that  the  court  before  whom  the 
accused  was  tried  erred,  and  that  such  error  was  prejudicial 
to  the  party  on  trial.  The  practice  in  this  state  is  now 
settled  in  this  respect,  and  before  this  court  can  review 
questions  of  this  kind  the  attention  of  the  trial  court  must 
be  challenged  by  a  proper  objection  to  the  language  and  a 
ruling  upon  the  objection.  If  the  language  is  approved 
by  the  court,  and  the  attorney  is  allowed  to  pursue  the  ob- 
jectionable line  of  argument,  an  exception  to  the  decision 
can  be  noted  by  a  bill  of  exceptions  showing  the  language 
used,  the  objection,  ruling  of  the  court,  and  exceptions  to 
the  ruling  can  be  presented  to  this  court  for  decision.     If 
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the  court  sustains  the  objecrtion^  and  thus  condemns  the  lan« 
guage  and  requires  the  attorney  to  desist  and  confine  him- 
self to  the  evidence  in  the  case,  no  injury  is  suffered  by  the 
accused.'^  In  the  matters  which  we  are  now  considering 
there  was  but  one  ruling  of  the  court  adverse  to  the  defend-^ 
ant.  In  that  the  court  sustained  assistant  counsel  Eansom 
in  stating  to  the  jury,  ^*  He  has  not  called  any  witness  here 
nor  accounted  for  the  property/'  and  "  I  say  that  a  person 
found  with  stolen  property  in  his  possession  is  bound  to 
account  for  it  so  as  to  change  the  burden  of  proof 

The  first  proposition  was  one  of  fact.  If  counsel  should 
be  understood  as  meaning  that  the  accused  bad  called  na 
witness  to  testify  for  him  at  the  trial,  the  statement  was 
not  true  in  point  of  fact,  for  he  had  called  several.  But 
such  could  not  have  been  the  intent  of  the  language,  but 
rather  that  the  defendant  had  called  no  witness  to  testify 
as  to  how  he  came  into  the  possession  of  the  goods.  In  this 
sense  it  was  true,  and  I  think  legitimate  matter  to  call  the 
attention  of  the  jury  to.  The  other  words  used  by  him, 
while  not  stating  the  proposition  as  fully  and  clearly  as 
would  be  required  in  an  instruction  by  a  court  to  a  jury, 
yet  did  state  the  law  substantially  correct ;  and  as  nearly 
technically  so  as  should  be  required  in  a  forensic  address. 
There  can  be  no  doubt,  as  a  general  proposition  of  law,  that 
the  exclusive  possession  of  goods  recently  stolen  is  suffi- 
cient to  put  an  accused  person  upon  his  defense.  The  re- 
marks of  counsel  in  summing  up  must  be  construed  in  ref- 
ence  to  the  evidence  in  the  case  in  hand,  and  in  that  view 
I  think  they  were  unobjectionable. 

The  only  remaining  point  to  be  examined  is  that  nura-> 
bered  six  in  the  petition  in  error.  "  That  the  verdict  is 
not  sustained  by  sufficient  evidence  and  is  contrary  to  law.*' 

It  is  not  questioned  that  the  goods  described  in  the  in- 
dictment were  stolen  at  fhe  time  and  place  therein  stated. 
Nor  that  at  that  time  the  accused  was  boarding  at  one  place 
and  rooming  at  another,  all  within  a  block  or  two  of  the 
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Boene  of  the  larceny.  It  is  in  proof  on  both  sides  that  as 
early  as  the  next  morning  after  the  larceny  the  plaintiff  in 
'error  knew  that  he  was  suspected  as  having  committed  it. 
One  of  his  own  witnesses  testified  that  on  the  next  Friday, 
six  days  after  the  larceny,  he  disappeared  from  his  board- 
ing honse  without  notice  of  his  intended  departure,  and 
three  days  from  that  time  the  plaintiff  in  error  was  arrested 
in  a  pawnshop  in  Chicago,  four  hundred  miles  away,  with 
about  half  of  the  stolen  property  on  his  person,  having  al- 
ready pawned  a  valuable  gold  watch  and  chain,  part  of 
«aid  stolen  property,  for  some  ten  or  fifteen  dollars. 

There  was  also  evidence  tending  to  prove  that  at  the 
time  of  the  larceny  the  defendant  had  been  in  Nebraska 
City  for  about  two  weeks,  without  occupation  or  visible 
means  of  support.  That  he  was  talking  of  building  and 
t)perating  a  shooting  gallery,  but  was  unable  to  raise  the 
«am  of  five  dollars  required  by  the  carpenter  as  advance 
payment  before  commencing  the  work. 

The  only  defense  sought  to  be  made  by  the  accused  was 
that  of  alibi.  That  at  the  time,  to-wit,  between  five  min- 
utes before  six  o'clock  and  thirty  minutes  after  six  of  the 
afternoon  of  Saturday,  the  5th  day  of  April,  1884,  he  was, 
all  of  the  time,  in  the  dining-room  of  William  Ince's  res- 
taurant This  is  sworn  to  by  four  witnesses ;  and  it  seems 
to  me  that  while  this  defense  rested  entirely  upon  the  ao- 
t^uracy  of  the  restaurant  clock,  and  the  fact  that  it  had  not 
been  tampered  with  on  the  evening  in  question,  yet,  those 
two  propositions  granted,  the  alibi  was  as  fully  proven  as 
well  as  could  be.  Yet  there  was  conflicting  evidence. 
One  witness,  who  carried  a  watch  and  had  occasion  to  con- 
sult it  with  reference  to  taking  his  wife  to  supper  at  the 
hotel,  and  did  consult  his  watch  at  the  very  time  in  ques- 
tion, swears  positively  to  having  seen  the  accused  on  the 
street  near  the  scene  of  the  larceny  about  the  time  when 
the  larceny  must  have  been  committed,  at  the  time  when 
the  other  four  witnesses  swear  to  his  having  been  on  the 
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sofa  playing  with  Mrs.  luce's  children  in  the  restaurants 
In  such  cases  it  is  the  province  of  the  jury,  and  always  Si 
disagreeable  and  unwelcome  duty,  to  decide  which  state- 
ment is  the  truth.  And  in  arriving  at  this  decision  many 
other  things  beside  the  relative  number  of  witnesses  orv 
either  side  may  be  considered  by  them,  and  when  their 
finding  follows  the  consistent  evidence  of  one  intelligent 
and  unimpeached  witness  it  cannot  be  said  to  be  unsus-*. 
tained  by  the  evidence. 

In  passing  upon  the  prisoner's  defense  of  alibi  I  think 
the  jury  had  the  right  to  consider  all  the  evidence  in  the^ 
case ;  that  of  the  finding  of  a  part  of  the  stolen  property 
on  the  person  of  the  accused  in  a  shop  where  stolen  prop- 
erty of  that  description  is  usually  disposed  of,  in  a  distant,, 
city,  nine  days  after  the  robbery,  as  well  as  that  confined 
to  his  actual  presence  at  the  restaurant  on  the  one  hand,  or 
on  the  street  near  the  scene  of  the  larceny  on  the  other 
near  the  precise  point  of  time  when  the  larceny  must  hav» 
been  committed.  And  looking  at  the  whole  of  the  evi- 
dence, I  think  that  the  verdict  is  not  only  sustained  by  the- 
evidence,  but  for  the  jury  to  have  found  otherwise  would 
have  been  to  ignore  both  reason  and  the  teachings  of  ex^ 
perlenoe. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmeDv 
The  other  judges  concur. 
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being  divided  and  separated  into  nine  groups  or  subdivisions  in 
the  section  of  the  statute  providing  therefor,  each  group  or  sub- 
division constitutes  but  one  ground  or  cause,  and  the  whole  of 
'  either  one  of  such  groups  or  subdivisions  may  be  stated  in  the 
language  of  the  statute  in  an  affidavit  for  an  order  of  attach- 
ment, although  it  contains  more  than  one  distinct  allegation 
separated  from  each  other  by  the  disjunctive  conjunction  or. 
When  more  than  one  of  such  groups  or  subdivisions  are  used  in 
an  affidavit  they  should  be  united  by  the  conjunction  and. 

:    :    SUFFICIENCY.    Where  from  the  record  before 


the  court  it  appears  that  the  person  who  made  the  affidavit  for 
an  order  of  attachment  is  the  plaintiff  or  one  of  several  plaintiffs, 
the  attachment  will  not  be  quashed,  although  the  affidavit  con- 
tains no  direct  allegation  that  the  affiant  is  the  plaintiff  or  one 
of  the  plaintifBs. 

:    PABT  OF  DEBT  NOT  DUB.    It  is  not  a  fatal  objection  to 


an  attachment  that  it  may  be  deducible  from  an  examination  of 
the  petition  or  bill  of  particulars  that  some  part  of  the  amount 
stated  in  the  affidavit  for  attachment  is  not  yet  due. 


4.      :     FAILUBE  OF  OBDEB  TO  STATE  CLAIM  OF  PLAINTIFF  NOT 

FATAL.  In  an  action  for  goods,  wares,  and  merchandise,  it  is 
not  a  fatal  objection  to  an  order  of  attachment  issued  therein 
that  the  same  fails  to  state  the  plaintiff's  claim,  so  as  to  show 
whether  or  not  the  defendant  is  entitled  to  the  maximum  of  ex- 
emption against  the  same. 

5.  Set-off.     A  claim  on  the  part  of  a  defendant  which  he  will  be 

entitled  to  set  off  against  the  claim  of  a  plaintiff  must  be  one 
upon  which  he  could  at  the  date  of  the  commencement  of  the 
suit  have  maintained  an  action  on  his  part  against  the  plaintiff. 
Simpson  v.  Jennings j  15  Neb.,  671. 

6.  Foreign  Judgment.    The  j  udgment  of  a  foreign  court  against 

a  ])er8on  domiciled  in  this  state,  where  it  appears  by  the  rec- 
ord that  no  personal  service  ot  process  was  had  upon  such  de- 
fendant, and  that  he  made  no  appearance  to  the  action,  will  not 
bave/«A  force  and  effect  in  this  state. 


18  ml 

23  los' 

24  1881 

LeWI8    TeSSIER,    plaintiff    in    error,   V,   LOCKWOOD     -^jj  ^^ 

EnGLEHART  &  Co.,  DEFENDANTS  IN  ERROR.  ^   ^ 

18    1«7 
j4      76 

1.    Attachment:    affidavit  in  language  of  statute.    The      is  lerj 
grounds  or  causes  for  the  issuance  of  an  order  of  attachment, 


18    1071 
_W     4g| 


168     SUPREME  COURT  OF  NEBRASKA. 

Tesslcr  v.  Englehart  &  Co. 

Erroje^  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

T.  D.  Oobbey,  J.  E.  Cobbey,  and  W.  H.  AshAy,  for  plain- 
tifi*  in  error,  on  insufficiency  of  affidavit  for  attachment, 
cited :  Wray  i\  Gilma/n,  1  Miles,  75.  Culbertaon  v.  Caheen, 
29  Tex.,  247.  Maxwell's  Justice,  1883  Ed.,  18'5.'  Max- 
well's PI.  &  Pr.,  3d  Ed.,  499-500.  Stacy  v.  SHchton,  9 
Iowa,  399.  Kigel  v.  Schrenklenin^  37  Mich.,  174.  Drake 
Attachment,  §  104.  Wray  v.  OUmore,  1  Miles,  Pa.,  75. 
Barnard  v.  Sibre,  A.  K.  Mar.,  580.  Willis  v.  Lyman,  22 
Tex.,  268.  On  debt  not  due,  dted  :  Oroas  v.  MoMackin, 
17  Mich.,  511.  Drake,  §  107.  On  foreign  judgment, 
cited  :  Davenport  v.  Bameit,  61  Ind.,  329.  Story  Confl. 
Laws,  8th  Ed.,  821.  Mason  v,  Butehell,  101  XJ.  8.,  638. 
U.  8.  v..  Denny,  6  Biss.,  501.  Child  v.  Powder  Works,  45 
N.  H.,  547.  MoGUvray  v.  Avery,  30  Vt,  538.  Barnes 
V.  Gibbs,  31  N.  J.  Law,  320. 

Burke  &  Prout  and  Hadett  &  Boies,  for  defendants  in 
error,  cited :  Ellison  v.  Tallon.  2  Neb.,  15.  TaUon  v, 
Ellism,  3  Neb.,  73.  Hilton  v.  Ross,  9  Id.,  409.  Drake, 
§§  102,  418.  Tessier  v,  Orawley,  16  Neb.,  369.  King  v. 
Vance,  46  Ind.,  246.  MaxweU  v.  Stewart,  22  Wall.,  77. 
Waples  Attachment,  §  3,  and  cases  cited  in  note  1. 

Cobb,  Ch.  J. 

This  action  was  commenced  by  the  defendants  in  error 
against  the  plaintiff  in  error  in  the  district  court  of  Gage 
county,  to  recover  the  sum  of  $1,963.19,  claimed  to  be  due 
from  plaintiff  in  error  to  defendants  in  error.  At  the  time 
of  commencing  the  action  plaintiffs  therein  also  filed  an 
affidavit  and  undertaking  for  an  order  of  attachment  against 
the  property  of  the  defendant  therein,  which  was  issued, 
and   property  attached  thereon.     The  defendant  in  said 
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action  filed  his  motion  in  the  district  court  to  dissolve  the 
attachment  and  discharge  the  attached  property^  for  reasons 
therein  stated,  which  motion  was  overruled.  Defendant 
then  filetl  his  answer ;  a  trial  was  had  to  a  jury,  with  a 
verdict  and  judgment  for  the  plaintiffs.  A  motion  for  a 
new  trial  being  overruled,  the  defendant  brings  the  cause  to 
this  court  on  error.  The  first  error  a&signed  is,  "  that  the 
court  erred  in  overruling  the  motion  to  dissolve  the  attach- 
ment and  discharge  the  attached  property.'^  ' 

The  affidavit  for  the  order  of  attachment  is  set  out  in  the 
record  as  follows : 

*' State  op  Nebraska,  1 

*'  Gage  County.  y 

^' John  A.  Johnson,  one  of  the  plaintiffs,  being  first  duly 
sworn,  deposes  and  says  that  he  has  commenced  an  action 
in  tlie  district  court  of  Gage  county  against  Louis  Tessier^ 
to  recover  the  sum  of  $1,963.19  now  due  and  payable  to 
the  plaintiflls  from  the  defendant  on  account  for  goods, 
wares,  and  mei-chandise  sold  and  delivered  by  the  plaintifis 
to  the  defendant,  at  his  special  instance  and  request. 

"  Affiant  says  that  the  said  claim  is  just,  and  he  ought 
as  he  verily  believes  to  recover  thereon  the  sum  of 
f  1963.19,  and  that  the  defendant,  Louis  Tessier,  has  as- 
signed, removed,  or  disposed  of  his  property,  or  is  about  to 
dispose  of  his  property,  or  a  part  thereof,  with  the  intent 
to  defraud  his  creditors,  and  has  rights  of  action  which 
he  conceals."     Subscribed  and  sworn  to. 

The  provision  of  statute  under  which  the  said  order  of 
attachment  was  issued  is  as  follows : 

"  Sec.  198.  The  plaintiff  in  a  civil  action  for  the  recov- 
ery of  money  may,  at  or  after  the  commencement  thereof,, 
have  an  attachment  against  the  property  of  the  defendant, 
and  upon  the  grounds  herein  stated :  First.  When  the  de- 
fendant, or  one  of  several  defendants,  is  a  foreign  corpora- 
tion or  a  non-resident  of  this  state;  or  Second,  Has  ab- 
sconded with  the  intent  to  defraud  his  creditors ;  or  Third. 
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Has  left  the  county  of  his  residence  to  avoid  the  service  of 
a  summons;  or  Fourth.  So  conceals  himself  that  a  sum- 
mons cannot  be  served  upon  him ;  or  Fifth,  Is  about  to 
remove  his  property  or  a  part  thereof  out  of  the  jurisdic- 
tion of  the  court  with  the  intent  to  defraud  his  creditors; 
or  Sixth.  Is  about  to  convert  his  property  or  a  part  thereof 
into  money  for  the  purpose  of  placing  it  beyond  the  reach 
of  his  creditors ;  or  Seventh.  Has  property  or  rights  in  ac- 
tion which  he  conceals ;  or  Eighth.  Has  assigned,  removed, 
or  disposed  of,  or  is  about  to  dispose  of  his  property  or 
a  part  thereof  with  the  intent  to  defraud  his  creditors ;  or 
Ninth.  Fraudulently  contracted  the  debt  or  incurred  the 
obligation  for  which  suit  is  about  to  be  brought."    *     * 

Here  are  nine  distinct  grounds  or  causes,  upon  either  of 
which  an  order  of  attachment  may  issue.  Some  of  them  . 
embrace  but  one  allegation,  while  others,  and  most  of  them^ 
are  compound  in  their  chars^cter ;  but  whether  single  or  com- 
pound, each  one  contains  but  a  single  cause  of  action,  and 
it  cannot  be  urged  as  an  objection  to  an  affidavit  or  plead- 
ing under  this  section  that  it  contains  disjunctive  language, 
as  long  as  it  contains  but  one  of  said  grounds  or  causes  of 
action,  and  substantially  follows  the  language  of  the  stat- 
ute. The  eighth  subdivision  or  group  of  grounds  or  causes 
of  action  contains  five  allegations,  separated  by  the  dis- 
junctive conjunction  or,  but  in  the  meaning  of  the  statute 
it  embraces  but  one  ground  or  cause  for  attachment.  No 
doubt  if  the  affidavit  contained  two  of  the  statutory  group- 
ings of  grounds  or  causes  separated  by  a  disjunctive  conjunc- 
tion, the  objection,  reasoning,  and  authorities  of  counsel 
for  plaintiff  in  error  would  be  applicable  and  unanswerable, 
but  such  is  not  the  case. 

Counsel  also  object  to  the  affidavit  for  attachment,  be- 
cause the  affiant  does  not  state  that  he  is  one  of  the  plain- 
tiffs therein  in  direct  language,  but  only  by  way  of  recital. 
The  statute  requires  the  affidavit  to  be  made  by  the 
"plaintiff,  his  agent,  or  attorney."     Of  course  where  there 
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is  more  than  one  plaintiff  it  can  be  made  by  either  one  of 
them^  and  simultaneously  with  the  filing  of  the  afiSdavit 
was  also  filed  the  petition  in  the  case,  whereby  it  appears 
that  John  A.  Johnson  was  one  of  the  plaintiffs.  But  it  is 
sufiicient  for  the  purposes  of  thi^  case  to  say  that  this  ob- 
jection was  never  brought  to  the  attention  of  the  district 
court.  Had  it  been  the  petition  as  well  as  the  balance  of 
the  record  being  before  the  court,  it  would,  doubtless,  have 
been  overruled. 

The  second  point  is  not  relied  upon  in  the  brief,  and 
will  not  be  considered. 

The  third  objection  to  the  affidavit  for  attachment  is» 
that  it  states  plaintiffs  *' ought  to  recover  the  sum  of 
11,963.19  now  due  and  payable,''  while  the  petition  shows 
.  that  there  was  only  $1,637.88  due  at  the  time  of  the  com- 
mencement of  the  action.  This  constitutes  no  objection  to 
the  proceedings,  but  if  the  plaintiffs  in  the  court  below 
knowingly  and  willfully  attached  a  greater  amount  of 
goods  than  was  necessary  to  pay  their  debt  then  due,  with 
costs  and  expenses,  they  would  probably  be  liable  in 
damages. 

The  fourth  objection  is,  that  the  plaintiff's  claim  is  ngt 
stated  in  the  order  of  attachment  as  it  is  in  the  affidavit. 
The  contention  of  counsel  is,  that  the  statute  requires  the 
order  of  attachment  to  contain  a  statement,  of  the  nature 
as  well  as  the  amount  of  the  plaintiff's  claim,  to  the  end 
that  the  sheriff  may  know  whether  the  defendant  is  en- 
titled to  the  maximum  exemption  against  the  same  or  not. 
This  view  of  the  statute  is  certainly  ingenious  and  worthy 
of  consideration.  But  I  do  not  think  that  the  defendant 
in  the  case  at  bar  can  take  advantage  of  any  failure  of  the 
order  to  state  the  nature  of  plaintiff's  claim  even  if  counsel's 
view  of  the  statute  be  adopted.  The  most  that  could  be 
said  of  it  is,  that  by  failing  to  state  the  nature  of  the  plain- 
tiff's claim  they  adniit  that  defendant  is  entitled  to  the 
maximum  exemption. 
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The  fifth  point  of  error  is,  that  the  court  below  refused 
to  allow  defendaut  to  prove  his  counter-claim,  which  con- 
sisted wholly  of  a  claim  for  damages  caused  by  the  taking 
of  the  defendant's  goods  on  the  order  of  attachment  issued 
in  the  case  on  trial,  and  the  breaking  up  of  defendant's 
business,  which  resulted  therefrom.  In  the  pleading  itself 
the  defendant  does  not  designate  it  as  a  counter-claim,  but 
rather  as  a  defense  to  plaintiff's  cause  of  action ;  but  upon 
the  trial,  ad  appears  by  the  bill  of  exceptions  and  in  the 
brief,  it  is  claimed  to  be  a  counter-claim. 

The  statute  defines  a  counter-claim  as  follows :  '^  The 
counter-claim  mentioned  in  the  last  section  must  be  one 
existing  in  favor  of  a  defendant  and  against  a  plaintiff,  be- 
tween whom  a  several  judgment  might  be  had  in  the 
action,  and  arising  out  of  the  contract  or  transaction  set 
forth  in  the  petition  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action."  Sec. 
101,  Code  of  Civil  Procedure. 

Now  *^  the  contract  or  transaction  set  forth  in  the  peti- 
tion as  the  foundation  of  the  plaintiff's  claim,"  and  "  the 
subject  of  the  action  "  in  the  case  at  bar  is  the  purchase  and 
aale  of  goods  at  sundry  times  between  July  19th  and  De- 
cember 20th,  1882,  both  inclusive.  The  counter-claim  is 
based  upon  matters  and  transactions  claimed  to  have  oc- 
curred subsequently  to  the  commencement  of  the  suit  in 
March,  1883. 

In  the  case  of  Simpson  v.  Jennings^  16  Neb.,  67,  we  had 
occasion  to  examine  the  subject  of  counter-claim,  and  upon 
due  consideration,  and  upon  authorities  there  cited,  the 
law  was  stated  as  follows :  "  A  claim  on  the  part  of  a  de- 
fendant, which  he  will  be  entitled  to  set-off  against  the 
claim  of  a  plaintiff,  must  be  one  upon  which  he  could  at 
the  date  of  the  commencement  of  the  suit  have  maintained 
an  action,  on  his  part,  against  the  plaintiff." 

The  sixth  point  urged  by  plaintiff  in  error  in  the  brief 
of  counsel  arises  upon  the  refusal  of  the  court  below  to 
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admit  in  evidence  upon  the  trial  the  transcript  of  a  judg- 
ment rendered  by  the  superior  court  of  Cook  county  in  the 
state  of  Illinois. 

The  third  plea  or  paragraph  of  the  defendant's  answer 
is  in  the  following  words :  "  The  defendant  for  a  third  de^ 
fense  to  this  action  further  alleges  that  the  plaintifis  herein 
did,  on  the  9th  day  of  May,  1883,  in  the  superior  court  of 
Cook  county,  Illinois,  recover  a  judgment  against  the  de- 
fendant herein  for  the  sum  of  nineteen  hundred  and  sixty- 
three  and  -j*^  dollars,  upon  the  same  cause  of  action  set 
forth  in  plaintiff's  petition,  and  upon  which  plaintiff'a 
cause  of  action  is  founded,  and  said  judgment  remains  a 
valid  judgment  unsatisfied  and  unappealed  from,"  etc. 

This  defense  was  demurrable  in  not  alleging  either  that 
the  superior  court  of  Cook  county,  Illinois,  is  a  court  of 
general  jurisdiction,  or  that  it  had  jurisdiction  of  the  sub- 
ject matter  of  said  judgment,  or  of  the  person  of  said  de- 
fendant. Said  court  being  a  foreign  tribunal,  in  the  sense 
of  the  law  and  authorities,  such  allegation  was  necessary^ 
and  its  absence  could  be  ta'ken  advantage  of  either  by  de- 
murrer or  by  objection  to  the  introduction  of  testimony 
under  that  paragraph  of  the  answer,  and  perhaps  in  other 
ways. 

Upon  examination  of  the  record  offered,  it  appears  that 
while  the  judgment  is  in  due  form  of  a  personal  judgment, 
yet  there  was  no  jKjrsonal  service  on  the  defendant,  nor 
indeed  any  proof  of  constructive  service,  which  either  this 
or  the  district  court  could  recognize.  Yet,  if  it  be  con- 
ceded that  the  court  rendering  the  judgment  offered  in  evi- 
dence was  a  court  of  general  jurisdiction,  there  having 
been  no  personal  service  on  the  defendant,  he  being  domi- 
ciled in  another  state  than  that  of  the  court,  and  ha\  ing 
made  no  appearance  in  the  action,  the  judgment  in  what- 
ever form  could  have  no  extra  territorial  effect  either  as 
evidence  or  otherwise.  See  Story  on  Conf.  of  Laws,  8 
Ed.,  note  6,  pp.  809  and  810,  and  authorities  there  citetK 
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The  admission  of  the  record  offered  in  evidence  was  there- 
fore properly  refused. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


James  F.  Lansing,  pij^.intipp  in  errob,  v.  P.  P. 
Johnson,  defendant  in  error. 

Verdict  Sustained.  The  Terdlct  of  the  Jury  being  oonsistent  with 
the  instractioiiB  of  the  court  and  the  evidence,  the  Judgment 
thereon  will  be  affirmed,  there  being  no  error  in  the  instructions. 

Error  to  the  district  court  of  Lancaster  county.  Tried 
below  before  Pound,  J. 

Sawyer  A  Snell,  for  plaintiff  in  error. 

Marqiiett,  Deweese  &  HaUj  for  defendant  in  error. 

Reese,  J. 

This  action  was  for  the  recovery  of  $575  alleged  to  be 
due  plaintiff  in  error  from  defendant  in  error  as  commis- 
sion due  for  services  as  a  real  estate  agent,  in  n^otiating 
the  exchange  of  certain  real  property.  The  jury  returned  a 
verdict  for  the  sum  of  two  hundred  dollars,  for  which  judg- 
ment was  rendered.  Plaintiff  in  error  not  being  satisfied 
with  the  amount  of  his  recovery  moved  for  a  new  trial,  and 
upon  his  motion  being  overruled  by  the  district  court  he  al- 
leges error  and  brings  the  case  into  this  court  for  review. 

The  principal  question  in  the  case  is,  whether  plaintiff 
in  error  was  entitled  to  recover  the  usual  commission  fee 
charged  by  real  estate  agents,  or  whether  his  recovery 
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slioiikl  be  limited  to  what  his  services  were  worth.  An 
instruction  was  asked  by  plaintiff  in  error  that  if  the  jury 
found  for  him  they  should  allow  the  full  customary  and 
usual  commissions  charged  for  making  such  sales,  where 
there  was  no  agreement  as  to  the  amount  to  be  paid.  The 
instruction  asked  was  refused,  but  an  instruction  was 
given  as  follows: 

'*  If  yon  find  for  the  plaintiff  then  he  is  entitled  to  re- 
cover such  sum  as  you  believe,  from  the  evidence,  his  ser- 
vices were  reasonably  worth  according  to  the  usual  and 
customary  mode  of  charging  for  such  services  among  real 
estate  agents  at  the  time  and  place  such  services  were  ren- 
dered, together  with  interest  on  such  sum  at  the  rate  of 
seven  per  cent  per  annum  from  the  time  the  same  was 
done," 

As  applied  to  the  case  at  bar  we  can  hot  see  but  that 
this  instruction  was  correct.  And,  indeed,  it  seems  to  be 
in  accord  with  the  views  of  plaintiff  in  error.  The  jury 
are  told  to  allow  the  reasonable  worth,  according  to  usual 
and  customary  charges  for  such  services  among  real  estate 
agents.  In  other  words  the  jury  were  directed  to  consider 
such  custom  in  arriving  at  the  worth  of  the  services.  This 
was  correct.  "2  Sutherland  on  Damages,  451.  Ham  v, 
Goodrich,  37  N.  H.,  185. 

But  it  is  insisted  that,  conceding  the  instruction  to  be 
correct,  the  verdict  is  contrary  to  the  weight  of  evidence 
as  well  as  contrary  to  the  instruction  of  the  court. 

AVere  defendant  in  error  the  complaining  party  it  might 
with  some  show  of  reason  be  contended  that  the  verdict 
was  against  the  weight  of  evidence,  yet  as  the  testimony 
was  conflicting  there  was  sufficient  perhaps  to  sustain  it, 
but  we  can  see  no  just  ground  for  complaint  on  the  part 
of  plaintiff  in  error.  The  services  rendered,  even  if  under 
employment,  were  comparatively  light,  and  sustained  a 
small  proportion  to  the  whole  of  the  labor  in  perfecting 
the  trade.     The  jury  might,  and  perhaps  did,  conclude  that, 
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upon  the  basis  of  commissions  usually  charged,  plain* 
tiff  had  not  rendered  a  service  which  would  entitle  him  to 
more  than  the  amount  given.  Substantially  all  that  plain- 
tiff could  do  in  the  matter  of  making  the  exchange  of  the 
property  traded  was  to  bring  the  parties  together,  or  rather 
inform  them  of  the  existence  of  each  other.  But  it  ia 
clearly  shown  that  this  was  done  by  another  agent  before 
the  alleged  employment  of  plaintiff. 

Upon  the  whole  case  we  think  plaintiff  has  no  just 
ground  for  complaint,  and  that  the  verdict  and  judgment 
are  fully  as  liberal  as  he  could  be  entitled  to  in  any  view" 
of  the  case. 

The  judgment  is  affirmed. 

Judgment  affuimed. 
The  other  judges  concur. 


Anton  Deibks  and  Deitrick  Deirks,  plaintiffs  in 
ERROR,  V.  H.  H.  Wielage,  defendant  in  error. 

1.  Herd  Law.  A  person  taking  up  stock  for  trespass  npon  cnlti- 
Yated  lands,  under  the  proyisions  of  the  herd  law  of  1871,  acquirea^ 
no  lien  upon  such  stock  unless  he  complies  substantially  with  the 
provisions  of  the  act.     Bucher  v,  Wagner^  13  Neb.,  424. 


8.     :   SBPLEVIN  OF  STOCK.   "Where  the  taker-up  of  trespassing 

stock,  upon  the  application  of  the  owner  so  to  do,  refuses  to  ap- 
point an  arbitrator  for  the  purpose  of  ascertaining  the  damage 
done,  after  an  arbitrator  has  been  selected  upon  the  part  of  the 
owner,  but  demands  the  payment  of  a  specific  sum  of  money,  he 
thereby  loses  his  right  to  the  possession  of  the  stock,  and  the 
owner  may  maintain  replevin  therefor. 

Error  to  the  district  court  for  Lancaster  county.   Tried 
below  before  Pound,  J. 
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Charles  E.  Mago<m,  for  plaintifis  in  error. 
/.  E.  PhUpoUy  for  defendant  in  error. 
Rebbe,  J. 

This  cause  was  an  action  of  replevin  for  the  possession 
of  a  bull  belonging  to  defendant  in  error,  plaintiff  below. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff  in  the  action,  and  the  defendant,  as  plaintiff  in 
error,  brings  the  case  into  this  court  for  review  by  petition 
in  error. 

The  facts  in  the  case  may  be  briefly  stated  as  follows: 
The  animal  in  question  escaped  from  the  premises  of  de- 
fendant in  error  and  broke  into  and  trespassed  upon  the 
pasture  land  of  plaintiff  in  error,  where  his  cattle  were,  and 
being  found  there  by  plaintiff  in  error  was  detained,  by  be- 
ing herded  away  from  the  other  cattle  and  within  the  en- 
closure. Notice  was  verbally  given  to  defendant  in  error 
of  the  fact,  and  he  at  once  went  to  the  premises  of  plain- 
tiff in  error  for  the  purpose  of  removing  the  animal  to  his 
home,  but  plaintiff  in  error  demanded  more  compensation 
than  he  was  willing  to  pay.  He  then  procured  an  arbitra- 
tor and  returned,  and  requested  plaintiff  in  error  to  select 
his  arbitrator,  which  plaintiff  in  error  declined  doing,  say- 
ing he  wanted  five  dollars  for  trouble  and  labor  in  keeping 
the  animal  away  from  his  herd,  and  that  the  question  of 
damages  could  be  settled  only  after  it  was  ascertained  how 
much  damage  had  been  done  by  reason  of  the  bull — which 
is  denominated  a  "  scrub  " — getting  with  his  cows.  De- 
fendant in  error  then  instituted  the  action. 

The  third  instruction  given  by  the  court  to  the  jury  at 
the  request  of  defendant  in  error  was  as  follows: 

"You  are  further  instructed  that  if  you  shall  find  from 
the  evidence  that  the  plaintiff  went  to  the  defendants  and 
requested  them  to  name  an  arbitrator  to  settle  the  amount 
12 
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they  should  receive  for  any  injury  or  damages  done  by  said 
bull;  and  then  on  his  part  offered  and  named  such  an  arbi- 
trator, then,  it  was  the  duty  of  the  defendants  in  a  reasonable 
time  to  name  such  an  arbitrator  and  to  submit  their  said 
differences  to  such  arbitrator ;  and  that  in  case  you  shall 
further  find  from  the  evidence  that  the  defendants  failed 
and  neglected  to  appoint  and  name  an  arbitrator  on  their 
part  to  act  with  an  arbitrator  named  by  the  plaintiff,  or  if 
you  shall  find  from  the  evidence  that  the  defendants,  upon 
a  request  to  them  by  plaintiff  to  name  and  appoint  an 
arbitrator  to  act  with  such  an  arbitrator  named  by  him, 
wholly  refused  so  to  name  or  appoint  such  an  arbitrator, 
and  demanded  that  plaintiff  should  pay  them  a  certain  sum 
fixed  by  them  as  such  damages  and  compensation,  then  the 
plaintiff  was  at  once  entitled  to  the  possession  of  said  bull. 
The  defendants  were  not  thereafter  entitled  to  hold  posses- 
sion thereof,  and  you  should  find  thereupon  for  the  plain- 
tiff."    The  giving  of  this  instruction  is  alleged  as  error. 

We  cannot  hold  the  giving  of  the  instruction  to  be  er- 
roneous. Assuming,  as  we  may,  perhaps,  that  plaintiff  in 
error  was  entitled  to  a  lien  upon  the  trespassing  animal  for 
the  amount  necessary  to  compensate  him  for  the  detention 
and  care  necessarily  required,  yet  that  lien  was  a  statutory 
one,  and  depended  upon  a  substantial  compliance  with  the 
requirements  of  the  law  for  its  continuance  and  enforcement. 
He  was  required  to  give  the  written  notice  of  the  capture, 
amount  of  damage,  and  the  name  of  his  arbitrator.  Comp. 
Stat,  Ch.  2,  Art.  III.  This  was  waived  by  defendant  in 
error  by  the  selection  of  his  arbitrator  and  requesting  plain- 
tiff, in  error  to  select  his,  which  plaintiff  in  error  refused 
to  do.  It  was  clearly  his  duty  to  do  so  if  he  wished  to 
perpetuate  his  lien. 

In  JBiicher  v.  Wagoner^  13  Neb.,  424,  which  we  think  is 
decisive  of  this  case,  it  was  held  that  a  substantial  compli- 
ance with  the  statute  was  necessary,  otherwise  no  lien  was 
acquired.     In  that  case  Judge  Maxwell,  in  writing  the 
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opinion  of  the  court,  says :  "  But  in  this  case  the  person 
taking  up  the  stock  refused  to  submit  the  matter  to  arbi- 
tration to  ascertain  the  amount  of  damages,  in  fact  refused 
to  select  an  arbitrator  or  submit  the  matter  to  adjudication. 
He  made  an  arbitrary  demand  for  damages,  and  refused  to 
take  the  necessary  steps  to  ascertain  the  actual  amount/' 
And  again  it  is  said :  "  But  the  person  taking  up  stock  ac« 
quires  no  lien  thereon  unless  he  complies  substantially  with 
the  terms  of  the  statute,  and  this  the  defendant  wholly 
failed  to  do." 

But  it  is  claimed  that  defendant  in  error  cannot  com- 
plain that  plaintiff  in  error  refused  to  appoint  an  arbitra- 
tor to  ascertain  the  damage  done,  for  the  reason  that  a  rea- 
sonable length  of  time  was  not  given  them  in  which  to  make 
the  selection  of  an  arbitrator.  However  that  might  have 
been,  had  plaintiff  in  error  required  further  time,  it  is  quite 
clear  that  the  rule  contended  for  can  have  no  application 
to  this  case,  for  plaintiff  in  error  refused  to  make  such  ap- 
pointment. It  would  have  accomplished  nothing  to  wait 
longer  when  plaintiff  in  error  had  already  decided  he  would 
make  no  selection.  It  is  true  his  reason  for  declining  was 
that  it  was  impossible  to  ascertain  the  damages  done  to  his 
cows  at  that  time.  But  this  does  not  aid  the  matter.  He 
could  not  legally  keep  the  animal  there  until  that  fact  could 
be  ascertained,  and  therefore  it  would  seem  that  he  would 
have  to  resort  to  another  remedy  for  damages  of  that  char- 
acter. It  is  evidently  the  purpose  of  the  law  that  the 
taker-up  of  stock  shall  have  a  lien  for  only  such  damages 
as  could  be  ascertained  by  arbitrators  to  be  immediately 
appointed. 

We  think  the  ruling  of  the^district  court  was  correct,  and 
the  judgment  is  affirmed. 

JUDaHENT  AFFIBKED. 

The  other  judges  concur. 
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Andbew  Nelson,  plaintepp  in  ebror,  v.  Anna  K* 
johansen,  defendant  in  erbob. 

1.  Instructiona  to  Jury.    When  upon  a  jury  trial  an  instruc- 

tion is  asked  by  which  it  is  sought  to  cover  the  -whole  case  made 
by  the  party  asking  it,  all  the  essential  elements  of  the  case 
should  be  embodied  in  the  instruction,  otherwise  it  is  not  error 
to  reftise  it. 

2.  Guardian  and  Ward :    liability  of  guardian  fob  neg- 

LIQENCE  in  care  OF  WARD.  Where  an  infant  plaintiff  of  the 
age  of  eleven  years  resided  with  the  defendant,  and  where  it  was 
his  duty  to  keep  such  infant  properly  clothed,  if  she  left  his. 
house  on  a  very  cold  day  to  return  to  her  own  house  a  mile  and 
a  half  distant,  and  defendant  had,  in  violation  of  his  duty  and 
through  negligence,  failed  to  provide  suflScient  clothing,  and  she- 
was  by  reason  thereof  badly  frozen,  the  defendant  would  be 
liable  for  such  damages  as  were  chargeable  to  his  want  of  care. 

3.  Verdict  Sustained.    When  the  testimony  is  conflicting  a  ver- 

dict will  not  be  set  aside  as  against  the  weight  of  evidence,  un- 
less such  verdict  is  clearly  and  manifestly  wrong. 

Error  to  the  district  court  for  Douglas  county.  Tried 
Uelow  before  Wakeley,  J. 

C.  A,  Baldwin,  for  plaintiff  in  error. 

John  C  Covnuy  for  defendant  in  error. 

Reese,  J. 

Plaintiff  in  error  having  failed  to  appear  in  this  cause,  and 
having  filed  no  brief,  the  cause  was  submitted  by  defend- 
ant in  error  without  brief  or,  argument,  according  to  the 
provisions  of  rule  four  of  this  court,  in  force  at  the  time  the 
same  was  filed. 

While  it  could  not  be  expected  that,  without  the  aid  of 
briefs  and  arguments  of  counsel  calling  the  attention  of  the 
court  to  the  errors  complained  of,  we  can  be  able  to  give 
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the  case  that  critical  examination  which  it  would  otherwise 
receive,  yet  we  devote  to  it  sufficient  attention  to  exam- 
ine the  questions  presented  by  the  record,  and  ascertain 
whether  such  errors  appear  of  record  as  to  require  the  re- 
versal of  the  case. 

The  action  in  the  district  court  was  brought  by  defend- 
ant in  error  by  her  next  friend,  she  being  a  minor.  The 
petition  alleges  that  in  the  year  1880,  when  she  was  of  the 
age  of  ten  years,  her  father,  by  agreement  with  defendant 
in  error,  sent  her  to  the  home  of  defendant  in  error  to  re- 
side with  and  work  for  his  family  until  the  5th  day  of  De- 
<?ember,  1880,  and  that  at  that  linie  and  upon  that  day — the 
weather  being  very  cold — plaintiif  in  error  sent  her  home 
across  the  prairie,  a  distance  of  about  one  mile  and  a  half, 
8o  poorly  and  thinly  clad,  and  so  exposed  to  the  inclement 
weather,  that  on  her  way  she  was  badly  frozen,  so  that  she 
was  for  a  long  time  sick,  confined  to  her  bed  and  suffered 
great  [jain^  etc.,  and  whereby  she  was  greatly  damaged,  to- 
wit,  in  the  sum  of  $5,000,  for  which  she  asked  judgment. 

The  answer  of  plaintiff  in  error,  after  admitting  the 
fact  of  defendant  in  error  residing  with  him,  and  leaving 
him  at  the  time  alleged,  denies  all  improper  treatment  of 
defendant  in  error  on  his  part;  allies  that  she  came  to  live 
with  him  for  the  term  of  three  years,  but,  at  the  instigation 
«nd  by  command  of  her  parents,  left  him  on  the  day  named 
without  any  knowledge  on  his  part  as  to  what  clothing 
*he  wore,  and  while  he  was  from  home;  that  she  was  pro- 
vided with  suitable  clothing,  some  of  which  she  had  left  at 
her  own  home ;  and  pleading  such  other  facts  as  if  established 
by  proof  would  exonerate  him  from  any  charge  of  cruel  or 
impniper  treatment  of  defendant  in  error.  The  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  defendant  in 
«rror  for  the  sum  of  two  hundred  and  fifty  dollars. 

The  errors  assigned  in  the  petition  in  error  are,  that  the 
tJourt  erred  in  giving  certain  instructions  referred  to  by 
numbers,  and  in  refusing  others  wliich  are  designated  in- 
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the  same  way.  Also  that  the  verdict  is  contrary  to  law,, 
and  is  contrary  to  and  against  the  weight  of  the  evidence 
in  the  case.  Other  general  assignments  are  made  in  the 
usual  statutory  form. 

As  to  the  first  assignment  of  error,  that  the  court  erred 
in  giving  the  instructions,  six  in  number,  referred  to,  it  is 
sufficient  to  say  that  we  have  examined  them,  and  do  not 
detect  any  misstatements  of  the  law  or  improper  directions 
to  the  jury. 

The  instructions  refused,  and  of  which  refusal  complaint 
is  made,  are  as  follows : 

"  8.  If  the  jury  are  satisfied  from  the  evidence  that  at 
the  time  the  plaintiff,  Anna  K.  Johansen,  left  the  home  of 
the  defendant  to  go  home,  on  December  5th,  the  defendant 
was  not  at  home,  and  did  not  knpw  when  he  left  his  home 
that  she  was  going  to  leave  his  place  that  day,  and  the  de-^ 
fendant  did  not  send  her  away,  the  plaintiff  can  not  re^ 
cover,  and  your  verdict  must  be  for  the  defendant." 

^'4.  The  parents  of  Anna  being  her  natural  guard  iana 
had  the  right  to  direct  and  control  her  actions ;  and  if  the 
jury  shall  find  from  the  evidence  that  on  the  day  preced- 
ing the  day  she  left  the  defendant's  her  parents  told  her 
to  come  home,  and  she  communicated  that  to  the  defend- 
ant, and  that  he  thereupon  told  her  that  he  would  rather 
she  would  not  go,  but  that  he  had  no  power  to  stop  her 
going,  that  he  did  not  want  her  to  go,  and  that  she  after^ 
wards  did  leave  without  defendant's  knowledge,  and  by 
reason  of  doing  so  took  cold,  and  was  sick,  the  defendant 
would  not  be  liable  therefor." 

"  5.  The  jury  are  instructed  that  if  the  plaintiff,  at  the 
time  referred  to,  left  the  defendant's  by  the  direction  of 
her  parents  and  against  the  advice  of  the  defendant,  and 
that  by  reason  of  her  so  going  she  took  cold,  and  was  made 
sick,  the  defendant  would  not  be  liable  for  negligence  in 
permitting  her  to  go  home  under  these  circumstances  undor 
the  issues  made  by  the  pleadings  in  this  case." 
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The  petition  alleged,  and  the  testimony  on  the  part  of 
plaintiff  tended  to  show,  that  the  suffering  of  plaintiff  was 
caused  by  the  want  of  proper  clothing  for  the  purpose  of 
protecting  her  from  the  rigor  of  the  weather ;  that  it  was 
cold  and  she  was  very  thinly  clad.  Her  age  at  that  time 
was  about  eleven  years.  So  far  as  the  duty  of  plaintiff  in 
error  toward  her  was  concerned  he  stood  in  the  relation  of 
her  parent,  and  in  view  of  her  want  of  experience  and 
knowledge  it  was  his  duty  to  see  that  she  was  properly 
clothed.  If  he  failed  in  this,  through  negligence,  he  would 
be  liable  for  the  consequences.  By  an  examination  of  the 
foregoing  instructions  it  will  be  seen  that  they  fail  to  em- 
body this  important  element  in  this  case.  Even  if  she  had 
gone  home  without  his  knowledge,  and  by  the  express 
command  of  her  parents,  yet  it  would  not  relieve  him  from 
his  duty  to  exercise  proper  care  over  her,  and  to  see  that 
she  was  properly  and  as  near  as  mjght  be  comfortably 
clad.  For  this  reason  we  think  the  instructions  were 
properly  refused. 

It  is  next  alleged  that  the  verdict  was  against  the  weight 
of  evidence,  and  was  not  supported  by  sufficient  evidence. 

Upon  this  branch  of  the  case  it  is  sufficient  to  say  that 
we  have  carefully  read  over  and  examined  all  the  testi- 
mony introduced  upon  the  trial,  and  find  it  conflicting  and 
quite  difficult  to  harmonize.  In  fact  there  was  a  sharp 
conflict  between  the  testimony  introduced  on  the  part  of 
defendant  in  error  and  that  presented  by  plaintiff  in  error. 
If  the  jury  believed  the  testimony  of  the  witnesses  pro- 
duced by  the  defendant  in  error,  there  was  sufficient  to 
sustain  the  verdict.  As  to  the  weight  of  the  testimony 
they  were  the  judges,  and  the  verdict  would  not  be  set  aside 
unless  clearly  and  manifestly  wrong. 

We  are  unable  to  discover  any  error -in  the  record,  and 
the  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Phcenix  Insurance  Co.,  plaintiff  in  error,  v.  John 
Lemke,  defendant  in  error. 

1.  Justice  of  Peace :    action  on  note.    Where  an  action  is 

brought  on  a  promisaory  note  before  a  justice  of  the  peace,  and 
.    the  note  is  copied  by  him  into  his  docket  and  a  summons  issued 
thereon,  it  is  a  sufficient  bill  of  particulars. 

2.    :    JUDGMENT.    Where  the  justice  has  in  his  possession  the 

instrument  on  which  the  action  is  brought,  and  there  is  no  affi- 
davit of  the  defendant  made  and  filed  with  him  denying  its  ex- 
ecution, nor  any  defense  made  to  the  action,  the  justice  may  ren- 
der judgment  on  such  instrument,  although  the  plaintiff  fail  to 
appear. 

Error  to  the  district  court  for  Lancaster  countj.  Tried 
below  before  Mitchell,  J. 

MarqtieU,  Deweese  &  HaUy  for  plaintiff  in  error,  cited : 
Wells  V.  Turnery  14  Neb.,  445. 

J,  JE.  Philpott,  for  defendant  in  error,  cited :  Civil  Code, 
§§  951,  952.     McCormick  v.  Thompsorij  10  Neb.,  491. 

Maxwell,  J. 

This  action  was  brought  before  a  justice  of  the  peace  upon 
a  promissory  note,  of  which  the  following  is  a  copy  : 
"520.00. 

"On  the  first  day  of  April,  1884,  for  value  received,  I 
promise  to  pay  to  the  Phoenix  Insurance  Company  of 
Brooklyn,  N.  Y.  (at  their  office  in  Chicago,  111.),  or  order, 
twenty  dollars,  in  payment  of  premium  on  policy  No.  095,- 
866  of  said  company.  If  this  note  is  not  paid  at  maturity 
said  policy  shall  then  cease  and  determine,  and  be  null  and 
void,  and  so  remain  until  the  same  shall  be  fully  paid  and 
received  by  said  company.  In  case  of  loss  under  said  pol- 
icy this  note  shall  immediately  become  due  and  payable, 
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and  shall  be  deducted  from  the  amount  of  said  loss.     It  is 
understood  and  agreed  that  this  note  is  not  negotiable. 

'*  Dated  at  my  farm  this  3d  day  of  April,  1883. 

"  John  Lemke. 

"  Witness,  J.  A.  Carpenter." 

The  note  was  filed  with  the  justice  as  a  bill  of  particu- 
lars. A  summons  was  issued,  which  was  returnable  on  the  ' 
6th  day  of  October,  1883.  On  the  return  day  the  defend- 
ant below  appeared  by  attorney  and  obtained  a  continuance 
until  the  11th  of  October,  1883,  at  2  o'clock  p.m.  At  2 
o'clock  P.M.,  October  11th,  1883,  the  attorney  for  Lemke 
appeared  and  moved  to  dismiss  the  action,  for  the  follow- 
ing reasons : 

1st.  Because  the  plaintiffs  had  filed  no  bill  of  particu- 
lars of  their  demand. 

2d.  Because  the  said  plaintiff  had  not  filed  a  bill  of 
particulars  against  the  defendant. 

od.  Because  the  said  plainti&  did  not  appear  at  2 
o'clock  P.M. 

The  motion  was  overruled,  and  the  defendant  refusing 
to  appear  further,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  (20  and  interest  and  costs.  The 
defendant  took  the  case  on  error  to  the  district  court,  where 
the  judgment  of  the  justice  was  reversed  and  the  cause  re- 
tained for  trial. 

The  question  here  involved  was  before  this  court  in 
Wells  V.  Tamer,  14  Neb.,  445,  in  which  it  was  held  that  where 
a  promissory  note  was  left  with  a  justice  of  the  peace,  who 
copied  the  same  into  his  docket  and  issued  summons  thereon, 
it  was  a  sufiicient  bill  of  particulars.  It  was  also  held  that 
a  justice  having  in  his  possession  the  evidence  of  indebted- 
ness upon  which  the  action  is  brought  may  render  judg- 
ment on  such  evidence  in  the  absence  of  any  of  the  parties. 
This,  we  think,  is  a  correct  statement  of  the  law.  The 
f^tatnte  requires  a  defendant  when  sued  on  an  instrument 
purporting  to  have  been  made  by  him,  but  who  controverts 
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the  making  of  the  same,  to  ^'  make  and  file  an  affidavit 
with  the  justice  of  the  peace  befqre  whom  the  suit  is  peud- 
ing,  ♦  *  *  that  such  instrument  was  not  made,  given, 
subscribed,  accepted,  or  indorsed  by  him."  Code,  §  1100a. 
If  no  affidavit  is  filed  in  cafies  where  there  was  personal 
service,  the  presumption  is  that  the  instrument  is  genuine, 
and  proof  of  its  execution  is  unnecessary.  In  this  case  no 
affidavit  denying  the  execution  of  the  note  was  filed,  nor 
was  any  defense  made  to  the  same.  Technical  objections 
are  not  &vored,  and  will  not  be  sustained  unless  the  mat- 
ter complained  of  was  prejudicial.  But  in  this  case  there 
was  no  error  in  the  judgment  of  the  justice.  The  judg- 
ment of  the  district  court  is  reversed  and  that  of  the  jus- 
tice re-instated  and  affirmed. 

JlTBGMENT  AOOOBDINaLY. 

The  other  judges  concur. 


JoHK  C.  Watson,  appellant,  v.  Peter  Ulbrich,  ap- 
pellee. 

1.  Furohaser  at  Judicial  Sale  not  Affected  by  Subse- 
quent Opening  of  Judgment.  A  purchaser  in  good  faith 
of  lands  the  title  of  which  was  acquired  through  judicial  pro- 
ceedings upon  constructive  service,  will  not  be  affected  by  the 
subsequent  opening  of  the  decree  under  section  82  of  the  Code 


2.     .     Where  a  decree  is  vacated  under  section  82  of  the  Code, 

and  an  answer  filed  by  the  defendant  denying  the  facts  stated 
in  the  petition  and  praying  for  a  dismissal  of  the  action,  the  sub- 
sequent dismissal  of  the  suit  by  the  plaintiff  will  not  affect  the 
title  of  a  purchaser  in  good  faith  while  the  decree  was  in  full 
force. 

Appeal  from  the  district  court  of  Otoe  county.   Heard 
below  before  Pound,  J. 
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John  C.  Watson,  for  appellant 
QroffA  Montgomery y  for  appellee. 
Maxwell,  J. 

On  the  4th  day  of  June,  1874,  one  H.  H.  Gray  ob- 
tained a  tax  deed  from  the  treasurer  of  Otoe  county  for 
the  north-west  quarter  of  section  34,  township  7  north, 
range  13  east,  in  Otoe  county.  On  the  8th  day  of  June, 
1876,  Gray  obtained  from  the  treasurer  of  said  county  a 
second  tax  deed  for  said  land.  On  the  3d  day  of  Febru- 
ary, 1878,  a  third  tax  deed  for  the  above  described  lands 
was  issued  to  Gray  by  the  treasurer  of  said  county.  All 
of  these  deeds  were  duly  recorded.  The  three  deeds  wore 
made  in  pursuance  of  a  sale  of  the  land  for  taxes  for  i\\^ 
years  1868,  1869,  1870,  1871,  and  1872. 

In  February,  1878,  Gray  brought  an  action  in  equity 
against  Leonard  A.  Crandall,  in  the  district  court  of  Otoo 
county,  to  quiet  his  title  to  said  land.  Crandall  being  a 
non-resident  of  the  state  an  affidavit  for  publication  was 
duly  made  and  filed,  and  notice  given  by  publication. 

In  April,  1878,  a  decree  was  rendered  wherein  the  court 
finds  '^  that  he.  Gray,  has  the  legal  estate  in  fee  simple  in 
and  is  entitled  to  the  possession  of  the  same ;  that  neither 
the  defendant  nor  any  person  since  the  commencement  of 
this  action  has  any  estate  in  or  is  entitled  to  the  possession 
of  said  real  estate  or  any  part  thereof;  and  that  the  plain- 
tiff ought  to  have  his  title  and  possession  quieted  as  against 
the  defendant  as  prayed  for  in  his  petition  herein,"  and  a 
decree  was  rendered  in  favor  of  Gray,  and  excluding 
Crandall  from  any  right,  title,  or  interest  in  the  property. 

On  the  25th  of  October,  1878,  Gray  sold  and  conveyed 
die  land  in  question  to  Holland,  and  Holland,  in  December, 
1881,  in  consideration  of  the  sum  of  $1,700,  sold  and  con- 
veyed said  land  to  the  defendant. 
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In  March,  1883,  and  within  a  few  days  of  five  years 
from  the  date  of  the  decree,  and  more  than  a  year  after 
TJlbrich's  purchase,  Crandall  served  a  notice  upon  Gray, 
who  at  that  time  lived  in  Wisconsin,  of  his  application  to 
t)pen  the  decree.  On  the  hearing  of  the  application  Cran- 
dall was  permitted  to  answer  upon  payment  of  costs.  He 
thereupon  filed  an  answer  as  follows :  "  Now  comes  the  said 
defendant,  Leonard  H.  Crandall,  and  for  answer  to  plain- 
tiff's petition  denies  that  plaintiff  is  the  owner  of  the  north- 
west quarter  of  section  thirty-four,  in  town  seven,  range 
thirteen  east,  in  Otoe  county  *  *  *  Denies  that  he 
has  any  valid  tax  deed  to  or  for  said  land.  Denies  that 
plaintiff  ever  made  any  valid  purchase  of  said  land  for 
taxes  of  any  year  in  1869  or  any  other  years.  Denies  that 
there  was  any  valid  sale  of  said  land  for  taxes  made  in  the 
year  1869,  in  1874,  or  any  other  years,  for  the  taxes  of 
1872  or  any  other  year.  Denies  that  any  valid  deed  was 
€ver  executed  by  the  treasurer  of  Otoe  county  for  the  tax 
of  any  year  whatever,  or  at  any  time  whatever.^' 

Defendant  says,  "  that  he  is  the  owner  of  said  land,  and 
asks  that  plaintiff's  bill  be  dismissed,  and  that  this  de- 
fendant may  have  judgment  for  costs."  Gray  thereupon 
dismissed  the  action  without  prejudice. 

On  the  12th  day  of  March,  1883,  Crandall  conveyed  all 
his  interest  in  the  land  in  question  to  one  James  C.  Young, 
who,  in  December,  1883,  conveyed  to  the  plaintiff,  who 
thereupon  brought  this  action,  wherein  he  "  prays  that  each 
of  said  deeds  as  aforesaid  made  be  declared  of  no  effect, 
and  that  they  be  set  aside  and  held  for  naught,  and  that 
plaintiff  have  his  title  quieted  to  said  premises,  and  for 
such  other  relief  as  he  may  be  justly  and  equitably  entitled 
to."  Issues  were  joined,  and  on  the  trial  the  court  found 
in  favor  of  the  defendant,  and  dismissed  the  action.'  The 
plaintiff  appeals. 

The  principal  question  to  be  determined  is,  whether  or 
not  the  decree  in  favor  of  Gray  rendered  upon  construe- 
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tive  service  is  valid  until  set  aside.  No  objection  is  made 
to  the  service  or  any  of  the  proceedings  connected  with  it. 
The  real  estate  in  controversy  was  within  the  jurisdiction 
of  the  district  court,  and  that  court  had  authority  in  a 
proper  case  to  render  the  decree  confirming  the  title  of 
Gray. 

In  Cadrique  v.  Imrie,  L.  R.,  4  H.  of  L.,  414-429,  Mr. 
Justice  Blackburn  says,  "  We  think  the  inquiry  is,  whether 
the  subject  matter  was  so  situated  as  to  be  within  the  law- 
ful control  of  the  state  under  the  authority  of  which  the 
court  sits ;  and  secondly,  whether  the  sovereign  authority 
of  the  state  has  conferred  on  the  court  jurisdiction  to  de- 
cide as  to  the  disposition  of  the  thing,  and  the  court  has 
acted  within  its  jurisdiction.  If  these  considerations  arc 
fulfilled  the  adjudication  is  conclusive  against  all  the 
world."  GrignorCs  Lessee  v,  Astor,  2  How.,  389.  Thomp- 
son V.  Tolmie,  2  Peters,  162.  Ballow  v.  Hudson,  13  Gratt., 
672.  McPherson  v.  Cunliff,  11  Serg.  and  R.,  422.  Sew- 
ard V,  DidieTy  16  Neb.,  58.  Ihimble  v,  Williams  et  aL, 
ante  p.  144.  The  court,  therefore,  in  this  case  having  au- 
thority to  render  the  decree  and  jurisdiction  of  the  subject 
matter,  its  decree  is  conclusive  upon  the  property  until 
vacated  under  the  statute  or  set  aside. 

Section  82  of  the  Code  provides  that  "  a  party  against 
whom  a  judgment  or  order  has  been  rendered  without  other 
service  than  by  publication  in  a  newspaper,  may,  at  any 
time  within  five  years  after  the  date  of  the  judgment  or 
order,  have  the  same  opened  and  be  let  in  to  defend ;  be- 
fore the  judgment  or  order  shall  be  opened  the  applicant 
shall  give  notice  to  the  adverse  party  of  his  intention  to 
make  such  an  application,  and  shall  file  a  full  answer  to 
the  petition,  pay  all  costs,  if  the  court  require  them  to  be 
paid,  and  make  it  appear  to  the  satisfaction  of  the  court, 
by  affidavit,  that  during  the  pendency  of  the  action  he  had 
no  actual  notice  thereof  in  time  to  appear  and  make  his  de- 
fense; but  ihe  aUe  tQ  any  property  the  subject  of  thejudg^ 
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meiit  w  ordet*  sought  to  be  opened^  which  by  it,  or  in  con- 
sequeDce  of  it,  shall  have  passed  to  a  purchaser  in  good 
faith,  shall  not  be  affected  by  any  proceedings  under  this 
section,  nor  shall  they  affect  the  title  of  any  property  sold 
before  judgment  under  an  attachment,"  etc. 

It  will  be  seen  that  the  title  of  a  bonafde  purchaser  ac- 
quired while  the  decree  is  in  full  force  is  protected.  This 
question  was  before  this  court  in  Scudder  v.  Sargent,  15 
Neb.,  102,  and  it  was  held  that  a  bona  fide  purchaser  was 
entitled  to  protection.  A  statute  of  this  kind  is  liable  to 
abuse;  and  courts  should  exercise  great  care  to  sec  that 
the  claims  which  are  the  subject  of  the  action  are  well 
founded ;  but  the  decree  when  rendered,  if  the  court  had 
jurisdiction,  is  valid  until  set  aside,  at  least  so  far  as  bon>a 
fide  purchasers  of  the  property  are  concerned.  And  the 
order  of  the  court  permitting  the  defendant  to  answer  and 
make  his  defense  is  merely  for  the  purpose  of  determining 
the  respective  rights  of  the  plaintiff  and  defendant,  and 
does  not  affect  innocent  third  parties;  and  the  dismissal  of 
the  action  will  not  affect  their  rights.  Where  the  plain- 
tiff, upon  an  answer  being  filed,  dismisses  the  action  with- 
out a  trial,  and  the  suit  was  not  founded  on  a  valid  claim, 
but  was  a  mere  pretext  for  obtaining  the  defendant's  prop- 
erty, there  is  no  doubt  the  plaintiff  would  be  liable  for  the 
value  of  the  property  so  converted.  It  is  unneces5?ary, 
however,  to  consider  that  question.  As  the  defendant  is  a 
b(ma  fide  purchaser  under  the  decree  confirming  Gray's 
title  to  the  property  in  controversy  he  is  not  affected  by 
the  subsequent  opening  of  the  decree  and  dismissal  of  the 
action.  The  judgment  of  the  court  below  is  therefore 
affirmed. 

Judgment  affibmed. 

The  other  judges  ooncor. 


4.    :    answek:    genebal  denial  insufficient.    A  mere 

denial  by  the  defendant  in  his  answer  of  the  facts  stated  in  the 
petition  is  not  an  assertion  of  ownership  of  the  property ;  and 
does  not  waive  a  demand  where  such  demand  is  necessary  be- 
fore bringing  snit. 

Ebror  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Charles  0.  Whedan^  for  plaintiff  in  error. 

A,  W,  Fiddy  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  Miction  of  replevin  brought  by  the  defendant 
in  error  against  the  plaintiff  to  recover  the  possession  of 
"  one  bay  horse,  one  sorrel  horse/^  in  which  he  claims  a 
special  ownership  by  virtue  of  a  chattel  mortgage  executed 
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Glaus  Peters,  plaiktipf  in  error,  v.  Albert  F. 
Parsons,  defendant  in  error, 

1.  Chattel  Mortgage:    description  of  pbopebty.    Where  the 

property  was  described  in  a  chattel  mortgage  as  "  one  bay  horse 
eight  years  old,  weight  aboat  1,200,"  and  it  was  stated  in  the  ,  JJ  ^^ 
mortgage  that  the  mortgagor,  who  was  a  resident  of  the  county,  --  . 
was  **  lawfully  possessed  of  said  goods  and  chattels,"  J3eW,  f58  83q| 
Sufficient  to  put  a  purchaser  on  inquiry. 

2.     -:       BXBCXJTION     OP     MOETGAGE     BEFOBE    PAYMENT    FOB 

CHATTELS.  Where  a  party  purchased  horses  upon  condition 
that  he  should  pay  for  them  by  a  certain  date,  and  paid  for  them 
at  the  time  agreed  upon,  but  before  doing  so  he  executed  a  chat- 
tel mortgage  on  them,  Held,  That  so  far  as  the  mortgagee  was 
concerned  the  title  of  the  mortgagor  related  back  to  the  date  of 
purchase. 

3u  Beplevin:  demand:  costs.  Where  a  defendant  is  rightly 
in  possession  of  property  the  plaintiff  must  demand  possession 
thereof  before  bringing  an  action  of  replevin,  otherwise  the  de- 
fendant will  not  be  liable  for  costs. 
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by  one  B.  E.  Glazier.  It  is  alleged  in  the  petition  that 
the  defendant  (plaintiff  in  error)  '*  wrongfully  detains  said 
property  from  the  possession  of  this  plaintiff,"  etc.  It  is 
also  alleged  that  "  prior  to  the  comnieneeraent  of  this  ac- 
tion the  said  plaintiff  demanded  possession  of  said  property 
of  defendant  which  said  defendant  refused  and  still  re- 
fuses." The  answer  is  a  general  denial.  On  the  trial  of 
the  cause  the  jury  found  that  the  plaintiff  below  had  a 
special  ownership  in  the  bay  horse  described  in  the  petition^ 
and  that  the  value  of  the  possession  was  the  sum  of  $67.50. 
A  motion  for  a  new  trial  having  been  overruled,  judgment 
was  rendered  on  the  verdict. 

It  appears  from  the  evidence  that  in  September,  1882,. 
one  Silas  M.  Clark,  of  Lancaster  county,  was  the  owner  of 
the  horses  in  question,  and  entered  into  a  contract  to  sell 
the  same  to  one  B.  E.  Glazier  for  the  sum  of  $160. 

To  obtain  money  to  pay  for  them,  and  for  other  pur- 
poses. Glazier,  on  the  26th  of  September  of  that  year,  exe- 
cuted a  chattel  mortgfige  upon  the  horses  in  question  and 
other  property  to  the  defendant  in  error.  In  this  mort- 
gage the  horses  are  described  as  follows :  "  One  bay  horse 
8  years  old,  weight  about  1,200 ;  one  son-el  horse  10  years 
old,  weight  about  1,000."  The  mortgage  contains  this  al- 
legation: "And  I,  the  said  mortgagor,  do  solemnly  de- 
clare and  represent  unto  the  said  mortgagee  that  I  am 
lawfully  possessed  of  said  goods  and  chattels  as  of  my  own 
property,  that  the  same  are  free  and  clear  of  all  incum- 
brances for  obtaining  the  above  money." 

The  testimony  shows  that  Glazier  was  at  that  time  re- 
siding in  Lancaster  county,  and  that  the  property  was 
within  that  county.  Soon  afterwards  Glazier  traded  the 
horses  in  question  to  the  plaintiff  in  error  for  a  span  of 
mules.  This  action  was  brought  against  him  to  recover 
the  possession  of  the  property ;  but  as  he  had  disposed  of 
the  sorrel  horse  before  the  action  was  brought  the  bay 
horse  alone  was  taken  under  the  order  of  replevin. 
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The  first  error  relied  upon  hy  the  plaiutiff  is,  that  the 
description  of  the  horses  in  the  mortgage  is  not  sufficient 
to  chai^  third  persons  with  notice. 

In  Jordan  v.  HamiUon  County  Banky  11  Neb.,  503,  the 
description  of  the  property  was  as  follows:  "Two  mules, 
one  bay  and  one  brown,  aged  eight  years;  one  bay  horse, 
age  five  years,  one  black  mare,  aged  eight  years.  ♦  *  * 
Nine  acres  pf  growing  wheat  situated  on  sec.  35,  town  12, 
range  6.^'  This  was  held  to  be  sufficient.  In  this  case  the 
description  of  the  property  in  dispute  is  "one  bay  horse 
eight  years  old,  weight  about  1,200,"  of  which  the  mort- 
gagor was  possessed.  This  certainly  is  sufficient  to  put 
a  purchaser  on  inquiry,  particularly  where  the  morlgagor 
appears  to  have  possessed  but  one  horse  of  that  color,  and 
it  is  shown  that  Glazier  was  actually  using  the  horse  ia 
qnestion  for  some  time  before  and  at  the  time  he  traded 
the  same  to  the  plaintiff  in  error. 

Objection  is  made  that  the  age  of  the  horse  is  shown  to 
have  been  much  greater  than  was  stated  in  the  mortgage, 
consequently  calculated  to  mislead.  The  testimony  tends 
to  show  that  the  horse  in  question  was  about  twenty  years 
of  age«  There  is  no  proof  that  Glazier  had  been  informed 
by  Clark  as  to  the  age  of  the  horse  when  he  purchased 
him,  nor  that  it  was  a  material  part  of  the  description.  The 
bay  horse  is  shown  to  have  weighed  about  1,200  pounds  at 
the  time  of  the  execution  of  the  mortgage,  and  to  have  had 
a  star  in  his  forehead  and  "  some  white  on  his  feet."  As 
Glazier  possessed  no  other  bay  horse,  the  description  seems 
to  be  sufficient. 

2.  The  testimony  tends  to  show  that  Glazier  made  a 
contract  for  the  purchase  of  the  horses  about  the  26th  of 
September.  Glazier  had  taken  the  horses  on  trial,  under 
an  agreement  that  if  he  did  not  pay  for  them  he  would  pay 
11.50  per  day  for  their  use.  While  in  possession  of  them 
under  this  contract  the  mortgage  wiis  executed,  the  horses 
not  being  paid  for  until  the  4th  or  5th  of  the  following 
13 
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October,  The  plaintiff  claims^  therefore,  that  Glazier  pos- 
sessed no  interest  that  was  susceptible  of  being  mortgaged, 
therefore  the  mortgagee  acquii^es  no  interest  by  the  mort- 
gage. This  position,  however,  is  untenable.  While  Gla- 
zier seems  to  have  executed  the  mortgage  before  he  was  the 
full  owner  of  the  horses,  yet  he  was  in  possession  under  a 
contract  which  resulted  in  his  acquiring  the  full  title  from 
Clark;  in  other  words,  under  a  contract  that  if  he  paid  for 
them  by  a  day  named  the  title  was  to  be  complete  in  him. 
Tliis  payment  he  made,  and  it  related  back  to  the  time 
the  contract  was  entered  into.  The  mortgage,  therefore,  is 
valid. 

3.  That  the  defendant  below  came  rightfully  into  the 
possession  of  the  property,  and  as  no  demand  was  made 
upon  him  for  the  possession,  he  should  not  be  taxed  with 
costs.  It  will  be  observed  that  it  is  allied  in  the  petition 
that  a  demand  was  made  on  the  defendant  below  for  the 
delivery  of  the  property  before  the  commencement  of  the 
suit  This  is  denied  in  the  answer,  and  there  is  no  proof 
on  that  point,  hence  the  plaintiff  below  has  failed  to  that 
extent  to  make  out  his  case.  In  justification  of  the  failure 
to  prove  a  demand  it  is  said  in  the  brief  of  the  plaintiff 
that,  "  in  this  case  the  defendant  claimed  the  property  as 
his,  denied  plaintiff's  claim  of  title  and  right  of  possession, 
and  contested  every  effort  made  by  plaintiff  to  assert  his 
rights  and  recover  said  property,"  citing  Homan  v.  La- 
booy  1  Neb.,  209.  Homan  v.  Laboo,  2  Id.,  291.  In  the 
case  cited  in  1  Neb.  it  is  said  (pages  209,  210),  "Laboo, 
answering,  does  not  disclaim  ownership  nor  put  in  the  plea 
of  non  detinet,  under  which,  with  the  right  of  Homan  es- 
tablished as  pledgee,  he  might  have  claimed  protection  from 
costs  as  an  innocent  party  upon  whom  no  demand  had  been 
made;  but  beside  denying  Homan's  claim  and  charging 
conspiracy  between  Homan  and  Ward,  he  avers  that  he 
is  the  owner  of  said  mules  and  entitled  to  the  possession  of 
the  same.'^ 
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In  Homan  v.  Laboo  the  defendant  claimed  the  property 
as  his  own.  Being  his  own  he  would  not  deliver  it  to  the 
plaintiff^  hence  the  court  held  the  demand  would  be  of  no 
avail,  and  was  w^aived.  Johnson  v.  Howe,  2  Gilm.,  344. 
Oranz  v,  Kroger,  22  111.,  74.  La  Place  v.  Aupoix,  1  Johns. 
Cases,  407.  Appldon  v.  Ban-eU,  29  Wis.,  221.  Wells  on 
Replevin,  §  373.  A  mere  denial  of  the  plaintiff's  right  to 
the  possession,  however,  is  not  a  plea  of  property  in  the  de- 
fendant, and  does  not  waive  a  demand  where  one  is  neces- 
sary to  entitle  the  plaintiff  to  recover.  Where  a  party  is 
in  the  rightful  possession  of  goods  the  law  presumes  that 
he  will  deliver  the  same  to  the  owner  upon  request,  and  it 
will  not  charge  him  with  the  costs  of  litigating  the  right  to 
the  possession  of  the  same  until  his  holding  becomes  wrong- 
ful, by  reason  of  his  refusal  to  deliver  the  goods.  As  there 
was  no  demand  made  in  this  case  before  bringing  the  ac- 
tion, the  defendant  below  is  not  chargeable  with  costs.  The 
judgment  as  to  costs  is  therefore  reversed,  and  judgment 
for  costs  is  rendered  against  the  plaintiff  below.  In  all 
other  respects  the  judgment  is  affirmed. 

JUDOMEirr  AOOOBDINaLT. 

The  other  judges  concur. 


Wesley  J.  Traphagbn,  appellant,  v.  Lizzie  W.  Ir- 
win AND  Sarah  J.  Pound,  appellees. 

I.  Ck>nyeyance:  bscobd:  noticb.  The  record  of  a  convey- 
once  or  mortgage  la  constractive  notice  to  those  only  who  most 
trace  their  title  through  the  grantor  or  mortgagor. 

^    :    :     .     A  deed  or  mortgage  of  real  estate 

execated  by  a  party  ont  of  possession  and  having  no  record  title 
or  apparent  interest  in  the  premises  is  not  alone,  when  recorded, 
constmctive  notice  of  the  title  or  interest  of  snch  grantee  or 
mortgagee  against  one  who  traces  his  title  from  the  apparent 
owner. 
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3.  Judgment:  pbactice.  Leave  given  the  plaintiff  to  reqair» 
the  defendant  to  marshal  Becorities  and  exhaust  thoee  npon. 
which  the  plaintiff  has  no  lien,  before  resorting  to  the  latter. 

Appeal  from  Lancaster  county.  Tried  below  before 
Mitchell,  J. 

J.  R.  Webster  and  W.  E.  Stewart^  for  appellant,  cited  t 
Wirig  V.  McDowell^  Walk.  Ch.,  183.  Oroxoning  v.  Behriy 
10  B.  Mon.,  385.  Ukl  v.  Rau,  13  Neb.,  360.  Morse  «, 
Godfrey,  3  Story,  389.  Oafford  v.  Stearns,  51  Ala.,  443. 
Powell  V.  Jeffries,  4  Scam.,  391.  Zom  v,  R.  Co.,  6  S.  C, 
(Richardson),  97-98.  Manhattan  Co.  v.  Everston,  6  Paige,, 
457.  Gary  v.  White,  52  N.  Y.,  141.  Holbrook  v.  TiiTell,^ 
9  Pick.,  108.  Gilbert  v.  BulUy,  5  Conn.,  264.  Faw^ 
cetta  V.  Exmmey,  33  Ala.,  264.  Kearsing  v.  Kilian,  18  Cal.^ 
494.  Holmes  v.  Trout,  7  Peters,  '213.  Howard  v.  Huff- 
man, 8  Head.,  663.  Hall  v.  McDuff,  24  Me.,  312. 
Parker  v.  Kane,  4  Wis.,  12. 

Harwood,  Ames  <fc  Kelly,  for  appellees,  cited  :  Edmin-- 
sfer  V,  Higgins,  6  Neb.,  265.  Rhea  v,  Reynolds,  12  Neb.,. 
128.  Galway  v.  Malchow,  7  Id.,  285.  Chicago  v.  Witt, 
75  111.,  211.  Fenno  v.  Sayre,  3  Ala.,  478.  Calder  v. 
Chapman,  52  Pa.  St.,  359.  Lightner  v,  Mooney,  10  Watts, 
407.  Losey  v.  Simpson,  3  Stockt.  Ch.,  246.  Cook  v. 
Travis,  20  N.  Y.,  402.    iS^.  John  v.  Qmger,  40  111.,  635. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage  upon  lot  7,  in 
block  242,  of  Lincoln,  alleged  in  the  petition  to  have  been 
executed  by  William  Royce  and  wife  to  the  plaintiff.  The 
c  ourt  below  found  the  issues  in  favor  of  the  defendants 
and  that  the  mortgage  was  void  as  to  them.  The  plain* 
tiif  appeals. 

It  appears  from  the  record  that  in. January,  1882,  one 
B.  F.  Cobb  was  the  owner  of  the  lot  in  question,  and  it  is 
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alleged  that  on  the  20th  day  of  that  month  he  executed  a 
warranty  deed  for  said  lot  to  one  William  Royee;  that  there- 
upon Koyce  executed  a  mortgage  upon  said  lot  to  the 
plaintiff  to  secure  the  sum  of  $400,  payable  three  years 
from  date,  with  interest  at  10  per  cent.  Royce's  wife 
claims  she  did  not  sign  the  mortgage  or  give  her  assent  to 
it.  Royce,  so  far  as  appears,  never  had  possession  of  the 
property,  and  failed  to  record  his  deed. 

The  mortgage  to  Traphagen  was  delivered  to  Cobb,  and 
with  the  note  of  Royce  accompanying  the  same  was  sold  to 
the  plaintiff,  who  was  a  resident  of  Illinois.  To  induce  the 
plaintiff  to  purchase  the  same,  Cobb,  who  seems  to  have 
kept  an  abstract  of  titles,  sent  an  abstract  of  title  of  lot  7 
whei-ein  the  deed  from  him  to  Royce  is  marked  as  having 
been  recorded  January  20th,  1882.  Cobb,  at  this  time  and 
for  more  than  two  years  thereafter,  seems  to  have  been  in 
good  repute,  and  entrusted  by  the  plaintiff  and  others  with 
their  business,  and  there  is  no  doubt  that  so  far  as  the 
plaintiff  is  concerned  he  acted  in  the  utmost  good  faith. 
On  or  about  the  7th  day  of  April,  1884,  Cobb,  being  the 
apparent  owner  of  said  premises,  entered  into  a  written 
agreement  for  the  sale  of  the  same  to  Sarah  J.  Pound,  who 
immediately  took  possession  thereof  and  has  retained  pos- 
session ever  since.  On  or  about  the  24th  of  September, 
1884,  Cobb  being  still  the  apparent  owner  of  record  of 
«aid  lot,  and  being  indebted  to  the  defendant  Irwin  in 
the  sum  of  $2,450  conveyed  said  premises  to  her  with 
t)ther  property  by  warranty  deed.  This  deed  was  recorded 
the  next  day.  This  deed,  though  in  form  absolute,  was 
intended  as  a  mortgage.  Up  to  this  time  neither  the  de- 
fendant Irwin  or  Pound  had  actual  notice  of  the  mortgage 
to  the  plaintiff;  nor  did  they  have  such  notice  until  about 
the  1st  of  October,  1884. 

On  the  4th  of  October,  1884,  Cobb  and  wife  made  a 
quit-claim  deed  of  the  lot  to  the  defendant  Irwin,  and  about 
the  same  time  he  made  a  formal  assignment  of  his  interest 
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in  the  contract  above  referred  to  with  Mrs.  Pound,  and  oi^ 
the  8th  of  that  month  Mrs.  Pound  took  a  new  contract 
from  the  defendant  Irwin.  On  the  9th  of  that  month 
Royce  and  wife  made  a  quit-claim  deed  of  the  lot  to  the^ 
plaintiff.  That  the  defendants  Irwin  and  Pound,  as  well 
as  the  plaintiff,  have  acted  in  good  faith  in  this  transactioa 
there  is  not  a  shadow  of  doubt.  The  only  question  that 
need  be  determined  is,  whether  or  not  the  recording  of  the^ 
mortgage  to  the  plaintiff  was  constructive  notice  to  tho^ 
defendants  Irwin  and  Pound. 

A  deed  duly  acknowledged  and  recorded  is  constructive^ 
notice  to  all  persons  claiming  through  or  under  the  grantor^ 
Johnson  v,  Stagg^  2  Johns.,  510.  Rogers  v.  Burehardy  34 
Texas,  453.  Doe  v.  Beardsley,  2  McLean,  412.  Bates  v^ 
Norcross,  14  Pick.,  231.  SchuU  v.  Large,  6  Barb.,  373. 
Flynt  V.  Amoldy  2  Met.,  619.  But  where  the  party  exe- 
cuting the  deed  or  mortgage  is  not  in  possession  and  has 
no  record  title  or  apparent  interest  in  the  premises,  a 
mortgage  executed  by  him  upon  such  premises  is  not  con- 
structive notice  to  creditors  of  or  subsequent  purchasers 
from  the  apparent  owner.  Chicago  v.  Witt,  75  111.,  21 U 
Fenno  v.  Sayre,  3  Ala.,  458.  Colder  v.  Chapman,  5^ 
Penn.  St.,  359.  Lightner  v.  Mooney,  10  Watts,  407. 
Loseyv,  Simpson,  3  Stockt.  Ch.,  246.  Cook  v.  Travis,  20 
N.  Y.,  402.     St.  John  v.  Conga^,  40  111.,  535.  ' 

The  reason  is,  the  record  of  a  conveyance  or  mortgage  ia 
constructive  notice  to  those  alone  who  must  trace  their  title 
through  the  grantor  or  mortgagor  by  whom  the  deed  or 
nnortgage  was  made.  2  Pomeroy's  Eq.,  §  761,  and  casea 
cited.  The  plaintiff's  mortgage,  therefore,  was  not  con- 
structive notice  to  the  defendants. 

It  is  apparent,  however,  that  the  plaintiff  has  rights  la 
the  premises  which  will  be  protected  as  far  as  possible. 
The  defendant  Irwin  received  a  deed  for  a  large  amount  of 
real  estate,  as  heretofore  stated,  in  September,  1884.  Thia 
deed,  though  absolute  in  form,  was  in  fact  merely  a  mort-^ 
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gage.  The  quit-claim  deed  delivered  a  few  days  after- 
wards was  executed  after  the  defendants  had  actual  notice 
of  the  plainti£F's  rights.  The  value  of  the  property  thus 
mortgaged  does  not  appear  from  the  evidence ;  but  if  in 
excess  of  the  defendant  Irwin's  claims  against  Cobb,  the 
plaintiff  has  leave  to  require  her  to  marshal  such  securities 
and  exhaust  all  the  property  described  in  the  mortgage  ex- 
cept the  amount  due  from  Mrs.  Pound  for  lot  7,  in  block 
242,  in  Lincoln,  before  resorting  to  the  latter  fund ;  and 
that  she  receive  only  so  much  out  of  that  fund  as  will  sat- 
isfy her  claim,  and  assign  the  remainder  to  the  plaintiff. 
In  all  other  respects  the  judgment  of  the  court  below  is 
a£Srmed« 

Judgment  accordingly. 

The  other  judges  concur. 


Thomas  Price,  plaintiff  in  error,  v.  Lancaster         |  »  m\ 
County,  defendant  in  error. 

L  County  not  Liable  for  Taxes  Paid  by  Treasurer  to 
State,  School  Districts,  etc.  Where  a  county  treasurer 
collects  and  pays  over  taxes  for  the  state  and  for  school  (lis- 
tricts  and  other  municipalities  less  than  and  within  the  county, 
Buch  county  is  not  liable  to  the  tax  payer  for  such  taxes,  even  if 
illegally  levied,  and  this  would  be  true  whether  he  sought  to 
recover  back  such  taxes  under  the  provisions  of  the  revenue  law 
or  as  a  general  creditor  of  the  county. 

2.  Limitation:  statute  not  applicable  to  delinquent 
TAXES.  The  statute  of  limitations  prescribing  the  time  within 
which  a  civil  action  may  be  brought  under  the  code  of  civil  pro- 
cedure, has  no  reference  to  the  time  within  which  delinquent 

*        taxes  may  be  collected  by  distress,  and  is  not  applicable  thereto. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 


200      SUPREME  (X)URT  OF  NEBRASKA. 

Price  V.  Lancaster  County. 

N.  C.  AbboUy  for  plaintiflF  in  error. 
Walter  J.  Lamb,  for  defendant  in  error. 
Reese^  J. 

The  plaintiff  in  error  filed  his  petition  in  the  district 
court,  in  which  he  seeks  to  recover  certain  taxes  paid  to 
the  county  treasurer  for  the  years  1873  to  1881,  inclusive. 
It  is  alleged  that  the  county  treasurer,  on  the  12th  day  of 
December,  1882,  wrongfully  levied  upon  the  personal  prop- 
erty of  plaintiff,  and  was  proceeding  to  collect  the  taxes  by 
distraint,  when  he  paid  the  amount  demanded,  under  pro- 
test, for  the  purpose  of  preventing  a  sale  of  the  property. 
He  soon  afterwards  filed  his  claim  with  the  county  com- 
missioners, asking  that  the  money  be  refunded.  The 
amount  paid  was  |41 2.5*3.  The  county  board  refunded 
$25,  and  disallowed  his  claim  as  to  the  remainder.  He 
then  appealed  to  the  district  court,  where  defendant  de- 
murred to  his  petition.  The  demurrer  being  sustained,  he 
prosecuted  error  to  this  court. 

The  first  count,  or  cause  of  action,  in  the  petition — after 
setting  out  the  taxes  levied  against  him  for  the  various 
years — alleges,  that  of  the  taxes  so  paid  by  him  the  amount 
for  the  years  1873,  1874,  1875,  and  1877,  was  $182.53, 
and  that  "  there  was  no  assessment  of  said  property  by  any 
assessor  of  said  precinct ;  that  there  was  no  certificate  or 
oath  of  any  assessor  attached  to  or  returned  with  any  pre- 
tended assessment  roll  of  said  precinct  for  any  of  said  years 
to  the  county  clerk  or  commissioners  of  said  county,  and 
that  the  commissioners  had  no  authority  or  jurisdiction  to 
levy  any  tax  whatever  upon  any  of  the  property  of  the 
plaintiff."  It  is  also  alleged  that  "all  of  said  property  so 
pretended  to  have  been  assessed  was,  during  all  the  yeavs 
herein  mentioned,  situated  in  Nemaha  precinct  in  said 
county  of  Lancaster,  and  the  plaintiff  was  during  said  time 
a  resident  of  said  precinct.^' 
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If  a  cause  of  action  is  stated  in  this  count  of  the  petition 
it  must  depend  upon  the  clause  which  seeks  to  avoid  the 
assessment,  for  it  is  not  claimed  the  property  was  not  tax- 
able. It  seems  to  us  that  the  clause  referred  to  is  entirely 
too  indefinite.  It  is  alleged  there  was  no  assessment  by 
any  assessor  of  the  precinct,  but  in  the  same  sentence  it  is 
alleged  that  there  was  no  oath  attached  to  the  assessment 
roll.  If  there  was  no  *'  assessment  of  the  property  by  any 
assessor  of  the  precinct  ^'  that  fact  might  avoid  an  assess-? 
inent ;  or  if  there  was  an  assessment,  but  the  oath  was  not 
taken  by  the  assessor  and  returned  with  the  assessment^ 
that  fact  should  be-  stated. 

But,  however  that  may  be,  the  county  could  not  be  held 
for  the  repayment  of  the  taxes  collected  for  the  state  or  any 
of  the  municipalities  lees  than  the  county.  B.  &  M.  R,  R. 
Co,  V.  Buffalo  Co.^  14  Neb,  61.  If  plaintiff  seeks  to  re- 
cover by  a  compliance  with  section  144  of  the  revenue  law 
of  1879,  he  must  be  limited  to  the  provisions  of  section 
145,  Ch.  77,  Compiled  Statutes,  which  prohibits  the  re- 
funding of  taxes  unless  it  appears  that  they  were  levied  for 
an  illegal  or  unauthorized  purpose,  or  that  the  property 
had  been  twice  assessed  in  the  same  year,  or  was  not  liable 
to  taxation.  The  petition  contains  no  allegation  cover- 
ing any  of  these  conditions,  except  as  to  certain  bond  taxes, 
and  it  is  shown  that  a  greater  amount  was  allowed  by  the 
board  than  this  tax  amounted  to,  presumably  with  refer- 
ence to  it.  l{  the  provisions  of  section  144  are  limited  by 
the  words  "  hereafter  levied  "  to  taxes  levied  after  the  act 
took  effect,  then  plaintiff  would  derive  no  benefit  from  it, 
as  the  taxes  referred  to  were  all  levied  prior  to  the  taking 
effect  of  the  act — September  1st,  1879 — so  that  either  with 
or  without  these  provisions  we  cannot  see  that  the  action 
could  be  maintained,  as  our  attention  has  been  called  to  no 
prior  law  permitting  the  refunding  of  taxes. 

The  principal  contention  of  plaintiff  is  based  upon  an- 
other count  or  paragraph  of  his  petition,  which  alleges,  in 
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substance^  that  more  than  four  years  had  elapsed  after  the 
taxes  became  due  and  before  the  levy  was  made  by  the 
officer^  and  that  during  all  of  said  time  the  plaintid'  had 
personal  property  in  the  county,  from  which  the  same 
might  have  been  collected,  and  that  therefore  the  claim  was 
barred  by  the  statute  of  limitations. 

We  are  unable  to  see  that  this  statute  applies  to  the  case. 
No  distinction  appears  to  have  been  made  between  real  and 
personal  property  taxes  by  the  law  in  force  at  the  time 
these  taxes  were  levied.  Taxes  were  declared  to  be  a  per- 
petual lien  upon  the  real  estate  upon  which  they  were 
levied,  and  no  provision  is  found  where  the  right  to  collect 
is  aflFected  by  the  lapse  of  time.  No  demand  was  neces- 
sary, and  it  was  the  duty  of  the  owner  of  the  property  to 
attend  at  the  treasurer's  office  and  pay  his  taxes.  The  stat- 
ute of  limitations  is  by  its  terms  limited  to  civil  actions 
under  the  code  of  civil  procedure,  and  we  cannot  see  that 
the  right  to  collect  delinquent  taxes  could  be  in  any  man- 
ner affected  thereby. 

But  plaintiff  insists  that  he  is  not  seeking  to  recover  un- 
der any  of  the  provisions  of  the  revenue  law,  but  upon  the 
ground  that  *^  defendant  has  money  in  its  possession  be- 
longing to  plaintiff  that  he  has  wrongfully  and  illegally 
been  forced  to  pay,  and  that  he  has  a  general  right  of  re~ 
oovery  for  the  amount  thereof."  We  are  unable  to  agree 
to  this  proposition.  The  county  was  made  by  law  the  agent 
of  the  state  as  well  as  of  the  lesser  municipalities  within 
the  county,  for  the  collection  of  the  taxes  due  them.  If  we 
abandon  all  the  provisions  of  the  revenue  law  for  the  re- 
funding of  taxes,  and  all  statutes  giving  the  commissioners 
the  right  to  refund  it,  we  leave  the  commissioners  without 
authority  to  act,  and  the  api>ellate  court  could  gain  no 
jurisdiction  by  the  appeal.  Furthermore,  the  taxes  other 
than  county  taxes  could  in  no  sense  be  said  to  be  a  claim 
against  the  county. 

It  follows  that  the  decision  of  the  district  court  in  sus- 
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taiDing  the  demurrer  was  correct,  and  the  judgment  of  dis* 
missal  must  be  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


John  Casebeeb  and  Maby  Dbahobus,  piiAiNTiFFs  in 
EBBOB,  y.  Chableb  p.  Bice  et  al.,  defendants  in 

EBBOB.  * 

1.  Malicious  Frosecntion.  In  a  case  of  maliciotiB  prosecntioa 
the  right  of  action  accrues  whenever  the  criminal  proeecation  ia 
disposed  of  in  such  a  manner  that  it  can  not  be  revived,  and  the 
prosecutor,  if  he  proceeds  further,  will  be  put  to  a  new  one. 
Oasebeer  v.  DrahohU,  13  Neb.,  405. 

VL  Jnry  Judge  of  Fact.  Questions  of  fact,  and  upon  conflicting 
testimony,  are  to  be  decided  by  the  trial  jury,  and  a  verdict^wiU 
not  be  set  aside  on  the  ground  of  a  want  of  sufficient  evidenco 
to  support  it  unless  the  want  is  so  great  as  to  show  that  the  ver« 
diet  is  manifestly  wrong.  Sycamore  Marsh  Harvester  Co,  v.  Orun^ 
drad,  16  Neb.,  628. 

3.  Malicious  Froseoution :  pbobable  cause  :  proof  of  mal^ 
ICE.  A  person  in  the  lawful  possession  of  property,  either  real 
or  personal,  may  by  force  defend  against  an  unlawful  invasion 
of  his  rights,  if  such  invasion  is  by  force  and  violence,  providing 
such  resistance  is  necessary  to  the  protection  of  such  rights,  and 
provided  such  resistance  is  within  proper  bounds,  and  does  not 
become  aggreasive.  And  where  in  such  case  the  person  making 
the  unlawful  attack  causes  the  person  attacked  to  be  arrested  for 
a  crime  in  making  such  defense,  such  arrest  will  be  without 
probable  cause,  and  if  caused  with  the  intent  and  purpose  of 
wrongfully  injuring  the  person  arrested,  it  will  be  held  sufficient 
proof  of  malice. 

4.  False  Imprisonment:  evidence:  malice.  In  an  action 
of  £Edse  imprisonment  it  is  incumbent  upon  the  plaintiff  to  prove 
by  a  preponderance  of  testimony  that  the  criminal  prosecution 
was  without  probable  cause  and  was  malicious.     But  where  tha 
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want  of  probable  cause,  is  clearly  shown,  and  all  the  facts  and 
circamstanoee  of  the  case  are  before  the  jury,  they  may  find  from 
the  facts  showing  a  want  of  probable  cause,  that  the  prosecu- 
tion was  malicious. 

€.    :     PROBABLE  cause:     malice.     While  ordinarily  the 

question  of  what  constitutes  probable  cause  for  a  criminal  prose- 
cution does  not  depend  necessarily  upon  whether  the  offense 
has,  in  fact,  been  committed,  nor  whether  the  accused  is  inno- 
cent or  guilty,  yet  where  before  the  commencement  of  a  criminal 
prosecution  the  promoters  of  such  prosecution  were  possessed  of 
full  knowledge  of  all  the  real  facts  in  the  case,  and  knew  that 
the  party  charged  was  not  guilty  of  the  alleged  offense,  proof  of 
the  real  facts  in  the  case  may  be  made  for  the  purpose  of  show- 
ing a  want  of  probable  cause  and  malice. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Davidson,  J. 

G.  M.  O'Brien  and  J.  E.  Bush^  for  plaintiffs  in  error, 
on  first  point,  cited :  2  Addison  on  Torts,  759.  Bojoon  v. 
Tovm,  43  Gushing,  217.  Parker  v.  Farley,  107  Gushing, 
482.  Cardival  v.  Smithy  100  Mass.,  159.  DreggB  v.  Bur- 
toriy  44  Vermont,  124.  On  fourth  instruction,  cited:  2 
Hilliard  on  Torts,  469,  Ghap.  16,  §  2466.  Harpham  v. 
Whitney,  77  111.,  32.     Ewi'ng  v.  Sandford,  19  Ala.,  605. 

L.  M.  Pemberton,  and  A,  H.  Babcook,  for  defendants  in 
error,  on  fourth  instruction,  cited:  1  Hill,  on  Torts, 
191.  Gooley  on  Torts,  167.  2  Add.  on  Torts,  693. 
Desty  Am.  Gr.  Law,  §  130m.  Soribner  v,  Beach^  4  Denio, 
448.  Parsons  v.  Brown,  15  Barb.,  590.  Ceney  v.  The 
People,  45  Id.,  262.  Merriam  v.  Mitchdl,  IS  Me.,  439. 
ShatU  V.  Brovm,  28  Iowa,  87. 

Reese,  J. 

From  the  record  and  pleadings  in  the  cause  it  appears  that 
on  or  about  the  29th  of  October,  1880,  the  defendants  in 
error  were  arrested  upon  a  criminal  charge  made  against 
them  before  the  county  judge  of  Grage  county.     The  crime 
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charged  by  the  ooinplaint  was  that  of  an  unlawful  assembly 
or,  perhaps,  what  is  denominated  "rout/*  The  complaint 
was  signed  and  sworn  to  by  Mathias  Drahoble,  the  hus^ 
band  of  one  of  plaintiffs  in  error.  Such  proceedings  were  had 
as  resulted  in  a  dismissal  of  the  cause  and  the  discharge  of  the 
accused  by  reason  of  the  failure  of  the  prosecution  to  give 
security  for  costs.  Defendants  in  error  then  brought  suit 
in  separate  actions^  alleging  damages  sustained  by  reason 
of  the  arrest,  etc.,  and  that  the  prosecution  was  malicioua 
and  without  probable  cause.  Averments  are  made  in  the 
petitions  charging  both  of  plaintiff  in  error  with  causing^ 
the  arrest. 

Plaintiffs  in  error  filed  separate  answers,  Mary  Dra- 
hoble  denying  generally  the  allegations  of  the  petitions,  and 
John  Casebeer  admitting  the  prosecution,  but  denying  any 
connection  with  it.  By  agreement  the  causes  were  tried 
together.  The  jury  found  for  defendants  in  error,  and  re- 
turned verdicts  assessing  Rice's  damages  at  $102,  and  M^ 
Candaoe  Casebeer's  at  $200.  Defendants  in  that  case  pro- 
secute error  to  this  court. 

The  first  contention  is,  that  the  dismissal  of  the  criminal 
prosecution  was  not  such  a  final  determination  thereof  as 
would  entitle  defendants  in  error  to  recover.  While  there 
are  some  cases  which  seem  to  hold  with  plaintiffs  in  error 
upon  that  point,  yet  we  deem  it  well  settled  by  the  great 
weight  of  authority  that  there  was  such  a  final  termination 
of  the  prosecution  as  would  enable  defendants  in  error  to 
maintain  their  action  if  the  prosecution  was  found  to  be 
malicious  and  without  probable  cause.  In  Caaebeer  v. 
Drahobk^  13  Neb.,  465,  it  was  held  that  the  right  of  ac- 
tion-accrues "whenever  the  particular  prosecution  be  dis- 
posed of  in  such  a  manner  that  this  (it)  cannot  be  revived, 
and  the  prosecutor,  if  he  proceeds  further,  will  be  put  to  a 
new  one." 

It  is  next  insisted  that  neither  of  the  plaintiffs  in  error 
had  anything  to  do  with  the  criminal  prosecution  and  are 
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therefore  in  no  way  responsible  for  the  same,  nor  in  any 
sense  liable  in  this  action,  even  if  the  prosecution  was  ma- 
licious and  without  probable  cause.  Upon  this  branch  of 
the  case  there  was  a  direct  conflict  of  testimony.  The  rule 
is  well  settled  in  this  court  that  in  such  cases  the  verdict 
will  not  be  molested  unless  the  preponderance  of  the  testi- 
mony is  so  clearly  against  it  as  to  satisfy  the  m:nd  that  it  is 
clearly  and  manifestly  wrong.  Sycamore  Marsh  Harvester 
Co.  v.  Orundrad,  16  Neb.,  537.  Applying  this  rule  to  the 
case  at  bar,  we  are  to  inquire  whether  or  not  there  was  suffi- 
cient testimony  upon  this  point  to  sustain  the  verdict. 

Hon.  J.  E.  Cobbey,  the  county  judge  before  whom  .the 
criminal  prosecution  was  conducted,  was  called  as  a  witness 
on  the  part  of  defendants  in  error,  and  after  the  preliminary 
proof  of  signatures,  etc.,  to  certain  files  and  records  had  been 
made,  he  is  asked  to  state  who  filed  the  complaint  with 
him.  His  answer  was,  "  Why,  Mrs.  Drahoble  filed  it,  I 
think — that  is,  handed  it  to  me.  It  was  not  sworn  to  before 
me,  but  it  was  handed  to  me  by  Mrs.  Drahoble,  as  I  re- 
member it."  As  there  is  evidently  a  want  of  agreement 
between  counsel  as  to  the  effect  of  Judge  Cobbey's  testi- 
mony, we  copy  that  part  bearing  upon  this  question,  omit- 
ting all  questions  the  objections  to  which  were  sustained : 

Q.  Was  it  handed  to  you  by  Mathias  Drahoble? 

A.     It  was  not  handed  to  me  by  a  man. 

Q.  State  whether  it  was  handed  you  by  a  man  or 
woman. 

A.     It  was  handed  to  me  by  a  woman. 

Q.  You  may  state  what  John  Casebeer  and  Mary  Dra- 
hoble did  about  this  prosecution  which  has  been  introduced 
in  evidence. 

A.  I  think  it  was  in  the  morning ;  Mrs.  Drahoble,  or 
a  woman  who  introduced  herself  as  such,  came  in  consider- 
ably agitated  and  flurried,  and  handed  me  a  paper,  saying  she 
wanted  that  filed.  I  looked  it  over  a  little,  and  while  I  was 
looking  it  over  and  making  the  proper  entries,  she  told  me 
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they  were  having  a  fearful  time  down  there — and  some  got 
hurt — ^and  had  a  fight — a  big  time,  and  went  on  as  a  woman 
will  sometimes;  said  she  left  them  to  come  up  and  see  her 
attorney^  and  they  decided  to  put  a  stop  to  it,  and  this  was 
a  step  in  putting  a  stop  to  it.  She  talked  some  time;  I 
think  she  was  in  the  office  an  hour,  may  be;  I  did  not 
charge  my  mind  with  it,  but  she  told  me  all  about  it — 
everything  that  had  happened,  or  she  thought  would  ha^)- 
pen.  That  is  about  all  I  had  to  do  with  her.  My  im- 
pression is  she  took  the  warrant  down  to  her  attorney ;  I 
am  not  certain ;  I  did  not  charge  my  mind  with  it  at  the 
time. 

Q.  State  what,  if  anything,  John  Casebeer  had  to  do 
with  it. 

A.  I  don't  remember  anything  about  John  Casebeer, 
I  think — ^that  is,  I  donH  remember  anything  in  particular; 
he  was  around  there  during  the  prosecution,  but  I  don't 
have  any  particular  remembrance  of  him. 

Q.  Do  you  remember  him  ordering  out  a  subpoena  in 
the  case  for  the  plaintiffs  ? 

A.  I  would  not  be  positive  he  ordered  the  subpcena ;  it 
might  be ;  the  record  shows  somewhere ;  I  don't  remem- 
ber; I  have  very  little  remembrance  about  it;  I  have  an 
idea  he  did  it,  but  I  would  not  be  positive  about  it. 

Q.  State  whether  or  not  John  Casebeer  was  there  dur- 
ing the  proceedings  at  any  time? 

A.  John  Casebeer  was  not  there  that  morning,  but  I 
think  he  was  there  afterwards,  twice,  that  is  what  I  think ; 
he  was  there  twice,  perhaps  it  might  have  been  on  the  same 
day,  and  I  think  he  talked  to  me  once  about  there,  and 
another  time  with  Colby. 

Q.  State  whether  or  not  he  was  there  on  the  3d  day 
November,  the  time  the  case  was  finally  disposed  of? 

A.  I  cannot  say  as  to  that  whether  he  was  or  not.  If 
this  record  shows  that  he  was  there,  he  was. 
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Q.  Gan  you  describe  the  kind  of  a  woman  that  ap- 
peared at  your  office  with  that  paper? 

A.  I  think  she  was  a  large  woman ;  rather  fleshy.  I 
don't  know  that  I  could  identify  her. 

Q.    Are  you  certain  it  was  a  woman  handed  it  to  youy 

A.     Oh,  yes;  there  is  no  doubt  about  that. 

Q.     What  time  of  day? 

A.     I  judge  about  nine  o'clock  in  the  morning. 

Q.  Might  you  not  be  mistaken,  and  might  not  this 
have  been  the  day  of  the  trial? 

A.  No,  sir;  I  am  quite  certain.  That  is  the  only 
thing  in  which  I  might  be  mistaken,  if  there  was  another 
case  on  this  docket,  started  in  this  Casebeer  matter,  it 
might  be  she  appeared  in  that  and  not  in  this. 

Q.     Is  there  no  possibility  of  being  mistaken? 

A.     There  is  always  a  possibility. 

Q.     You  are  not  certain  she  appeared  ? 

A.  I  am  quite  positive  of  that.  I  am  pretty  positive 
it  was  this  case. 

Q.  If  she  should  testify  here  she  was  in  Blue  Springs 
that  day,  you  would  still  be  positive? 

A.  If  she  was  in  Blue  Springs  that  day,  of  course  I 
am  mistaken,  but  I  think  I  would  want  considerable  evi- 
dence to  convince  me. 

Q.  Is  it  not  a  fact  that  the  party  who  signed  that  com- 
plaint never  took  it  out  of  your  office  after  it  was  sworn  to? 

A.     I  think  it  was  not  sworn  to  before  me. 

Q.  This  was  9  o'clock  in  the  morning  of  the  day  that 
entry  was  made? 

A.  That  is  my  impression.  The  entry  don't  show,  but 
that  is  my  impression.  It  was  in  the  morning.  I  would 
not  be  very  positive  about  that. 

Q.  You  say  in  your  examination  that  John  Casebeer 
was  there  at  the  time  of  this  examination. 
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A.  Why,  I  said  he  was  there  twice,  I  think,  I  think 
John  talked  to  me  about  it  once. 

Q.     Was  there  any  other  parties  aboat  the  court  room  ? 

A.  Oh,  yes;  there  was  a  number  there.  There  has 
been  so  much  of  that  Casebeer  business. 

The  theory  of  the  defendants  in  error  is,  that  plaintiffs 
in  error  caused  their  arrest  so  that  during  the  time  occu- 
pied by  defendants  in  error  in  going  from  Blue  Springs  to 
Beatrice,  in  charge  of  the  officer  making  the  arrest,  plain- 
tiflfe  in  error  could,  and  did,  by  force  and  violence  remove 
defendants  in  error  and  certain  personal  property  of  Mrs. 
Casebeer  from  a  house  in  Blue  Springs  (the  title  to  the 
land  on  which  it  stood  being  held  in  common),  and  thereby 
by  force  and  violence,  with  the  aid  of  the  arrest,  accom- 
plish what '  could  not  be  brought  about  by  peaceable 
methods.  One  W.  E.  Parker,  a  constable  at  Blue  Springs, 
was  called  in  for  the  purpose  of  protecting  Mrs.  Casebeer 
during  the  enforced  absence  of  her  husband,  and  he  testi- 
fied that  while  he  was  returning  the  personal  property 
which  had  been  forcibly  removed  from  the  house  of  de- 
fendant in  error  (Casebeer)  he  saw  plaintiff  in  error,  John 
Casebeer,  there,  who  stated  to  the  witness  that  the  arrest 
was  made  on  purpose  so  he  could  get  a  chance  to  get  into 
that  property — get  possession  of  the  property,  and  if  he, 
the  witness,  didn't  keep  away,  he  would  do  the  same  thing 
with  him.  In  addition  to  the  testimony  of  the  two  wit- 
nesses above  referred  to,  it  was  shown  that  soon  after  the 
arrest  of  defendants  in  error,  with  five  others,  and  their 
removal  to  Beatrice,  excepting  Mrs.  Candace  Casebeer, 
who  gave  bail  in  Blue  Springs  to  appear  for  trial,  plain- 
tiffs in  error,  with  a  concert  of  action  which  appeared  to  be 
the  result  of  an  understanding,  appeared  upon  the  prem- 
ises in  dispute,  and  by  force  removed  the  property  there, 
turning  out  stock  and  removing  household  property,  as 
well  as  quantities  of  grain,  etc.,  until  restrained  by  the 
presence  of  the  officers,  who  returned  the  property  in  part, 
14 
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and  prevented  further  removals.  It  is  also  testified  to  that 
at  the  time  to  which  the  criminal  prosecution  was  adjourned 
plaintiffs  in  error  were  present,  although  by  subpeena, 
counseling  with  the  attorney  who  conducted  the  prosecu- 
tion, and  otherwise  showing  an  interest  in  the  result,  while 
defi'ridant  in  error,  Mrs.  Casebeer,  testified  that  plaintiffs  in 
error  stated  to  her  that  tlie  arrest  was  made  to  enable  de- 
fendants in  error  to  get  possession  of  the  property. 

While  to  some  this  testimony  might  not  be  satisfactory 
proof  of  the  connection  of  plaintiffs  in  error  with  the 
criminal  prosecution,  yet  to  the  jury  it  seems  to  have  been 
satisfactory,  and  we  cannot  say  there  was  not  enough  to 
sustain  the  finding.  A  question  of  fact  was  thus  presented, 
which  it  was  the  special  province  of  the  jury  to  try.  In 
view  of  the  array  of  contradictory  testimony  produced  upon 
the  part  of  the  plaintiffs  in  error,  the  writer  would  have 
perhaps  found  otherwise,  but  that  is  not  enough  to  wai^ 
rant  a  court  in  setting  aside  a  verdict. 

It  is  insisted  that  if  the  conclusion  that  plaintiffs  in  er- 
ror were  connected  with  the  criminal  prosecution  can  be 
sustained,  it  is  shown  that  there  was  sufficient  cause  for  the 
arrest,  and  the  verdict  must,  for  that  reason,  be  set  aside. 
We  have  carefully  examined  the  testimony  adduced  upon 
that  branch  of  the  case,  and  are  satisfied  with  the  verdict 
upon  that  point.  Giving  the  most  liberal  construction  to 
the  testimony  of  the  witnesses  for  plaintiff  in  error,  the 
most  that  could  be  said  is,  that  there  was  a  conflict  and 
that  the  jury  were  justified  in  finding  as  they  did. 

Objection  is  made  to  the  fourth  instruction  given  to  the 
jury  upon  the  request  of  defendant  in  error.  It  is  as  fol- 
lows :  "  If  you  find  from  the  evidence  that  the  defendants, 
or  either  of  them,  brought,  or  caused  to  be  brought,  or  aided, 
advised,  or  assisted  in  bringing  the  prosecution  against 
plaintiffs,  mentioned  and  described  in  plaintiffs'  petition, 
and  that  the  acts  and  deeds  of  the  plaintiffs  which  caused 
j-aid  prosecution  to  be  brought  were  committed  by  plain- 
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tiflFs  iu  defense  of  property,  of  which  either  or  both  of  them 
were  in  lawful  possession,  either  alone  or  in  common  with 
any  other  person  or  persons,  against  the  unlawful  attempt 
of  defendants  to  get  possession  thereof,  and  that  said  acts 
and  deeds  of  plaintiffs  were  no  more  forcible  and  violent 
than  was  necessary  for  the  protection  of  said  property 
against  the  unlawful  attempts  of  defendants  to  get  posses- 
sion of  said  property,  then  the  court  instructs  you  that  the 
defendants  had  no  probable  cause  for  bringing  said  prose- 
cution; and  if  you  further  find  that  said  prosecution  was 
wrongful  and  injurious  to  plaintiffs,  and  known  and  in- 
tended by  defendants  so  to  be,  you  will  find  a  verdict  for 
plaintifi^/^  The  objection  to  this  instruction  is,  that  it  mis- 
stated the  law  and  left  no  alternative  to  the  jury  but  to 
find  a  verdict  in  favor  of  defendants  in  error. 

As  we  understand  this  instruction,  and  as  we  think  it  must 
have  been  understood  by  the  jury,  it  amounts  to  no  more 
than  that  if  defendants  in  error  were  in  the  lawful  possession 
of  property,  and  that  the  acts  complained  of  in  the  criminal 
prosecution  were  committed  in  defense  thereof,  and  that 
such  acts  were  no  more  forcible  and  violent  than  was  neces- 
sary for  the  protection  of  such  property  against  the  un- 
lawful attempts  of  plaintiffs  in  error  to  get  possession, 
then  there  was  no  probable  cause  for  the  arrest.  And  if  the 
jury  further  found  that  the  prosecution  was  known  and  in- 
tended to  be  wrongful  and  injurious  by  plaintiffs  in  error, 
the  verdict  should  be  in  fevor  of  defendants  in  error. 

We  cannot  see  how  this  instruction  can  be  said  to  misstate 
the  law,  nor  how  it  could  mislead  the  jury.  The  right  of 
defense  of  person  and  propeily  against  the  unlawful  and 
violent  invasion  of  either,  so  long  as  that  defense  is  within 
proper  bounds  and  does  not  becomes  aggressive,  has  long 
been  recognized,  and  we  think  no  citation  of  authorities  in 
its  support  is  necessary.  This  being  true,  it  must  follow 
that  in  the  proper  and  l^itimate  defense  of  one's  posses- 
sion no  crime  is  committed.     If,  then,  the  attacking  party 
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causes  and  procures  the  arrest  of  the  other  for  what  the 
cdrnplainant  knows  is  no  crime,  how  can  it  be  said  be  had 
probable  cause  for  making  the  arrest?  Then,  if  in  addition 
to  the  want  of  probable  cause  there  is  the  knowledge  and 
intention  that  the  arrest  was  and  should  be  both  wrongful 
and  injurious,  this  would  amount  to  malice  and  the  case 
would  be  made. 

The  rights  of  the  parties  were  properly  separated  by  the 
fifth  instruction,  and  the  jury  were  fully  instructed  upon 
that  part  of  the  case. 

Plaintiflfe  in  error  requested  the  court  to  instruct  the 
jury,  "That  although  the  plaintifis  may  show  the  want  of 
probable  cause  by  a  preponderance  of  evidence,  yet  it  is 
not  suiScient  to  support  a  recovery  unless  malice  be  shown 
also.  Malice  is  not  to  be  presumed  but  must  be  shown  to 
exist,  as  well  also  as  probable  cause,  so  that  the  plaintiff 
must  prove  that  the  defendants  were  actuated  by  a  mali- 
cious desire  to  injure  him.  Therefore,  if  the  jury  find 
from  the  testimony  that  the  plaintiffs  have  failed  to  show 
by  a  preponderance  of  evidence  that  the  defendants  com- 
menced the  alleged  criminal  prosecution  against  him  with  a 
malicious  intent  to  injure  him  you  will  find  for  the  defend- 
ants.'' 

This  instruction  was  refused,  and  such  refusal  is  assigned 
for  error.  It  is  insisted  that  the  chief  error  of  the  trial  court 
in  refusing  this  instruction  lay  in  the  fact  that  the  courb 
refused  to  instruct  the  jury  that  malice  must  be  proved, 
and  is  not  presumed  from  the  fact  of  there  being  a  want  of 
probable  cause.  While  this  might  be  conceded  to  be  tlie 
law  as  applicable  to  prosecutions  of  this  kind,  yet  it  is  un- 
doubtedly the  law  that  where  a  want  of  probable  cause  is 
clearly  shown  all  the  facts  and  circumstances  of  the  ease 
are  presented  to  the  jury,  and  if  they  be  of  such  a  charac- 
ter as  to  imply  malice  it  will  be  inferred  from  such  facts. 
The  law  does  not  require  a  plaintiff  in  an  action  of  this 
kind  to*  prove  by  direct  testimony  the  mental  condition  or 
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purpose  of  a  person  in  oommitting  or  performing  an  act, 
but  the  character  of  the  act  itself  with  all  the  surrounding 
facts  and  circumstances  must  be  looked  to  for  the  purpose 
of  ascertaining,  under  well-known  rules  applicable  to 
human  conduct,  the  intent  and  purpose  of  the  person  com- 
mitting the  act.  But  assuming  that  the  instruction  prop- 
erly states  the  law  we  can  not  say  that  the  court  erfed  in 
refusing  to  give  it  Plaintiflfe  in  error  requested  and  the 
ix>urt  gave,  with  others,  the  following  instructions  bearing 
upon  the  question  of  malice : 

"  First  The  general  issue  being  plead  in  an  action  of 
malicious  prosecution,  the  burden  of  proving  these  five 
facts  is  cast  upon  the  plaintifi^,  viz.: 

"  Ist.     The  fact  of  the  prosecution. 

"  2d.  That  the  defendants  were  the  prosecutors  or  insti- 
gators of  it. 

"3d.  That  the  prosecution  terminated  in  favor  of  the 
plaintiff). 

"  4th.  That  the  charge  was  made  without  reasonable  or 
probable  cause. 

"  5th.  That  the  defendants  in  making  it  .were  actuated 
by  malice.^' 

"  Second, ,  That  to  maintain  an  action  for  malicious  prose- 
cution the  plaintiff  must  show  by  a  preponderance  of  evi- 
dence malice  and  want  of  probable  cause.  Therefore, 
if  the  jury  find  from  the  testimony  that  the  plaintiff 
has  failed  to  prove  by  a  preponderance  of  evidence 
that  the  defendants,  maliciously  and  without  probable 
cause,  commenced  said  alleged  criminal  prosecution  against 
him,  you  will  find  for  the  defendants." 

"Seventh.  That  although  the  plaintiff  may  show  the  want 
of  probable  cause  by  the  preponderance  of  evidence,  yet  it 
is  not  sufficient  to  support  a  recovery,  unless  malice  be 
shown,  or  may  be  inferred  also,  so  that  the  plaintiff  must 
prove  that  the  defendants  were  actuated  by  a  malicious  de- 
sire to  injure  him.     Therefore,  if  the  jury  find  from  the 
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testimony  that  the  plaintiff  has  failed  to  show  by  a  prepon- 
tlerance  of  evidence  that  the  defendants  commenced  the  al- 
leged criminal  prosecution  against  him  with  a  malicious 
intent  to  injure  him^  you  will  find  for  the  defendants,  but 
proof  of  the  institution  of  a  criminal  prosecution  without 
probable  cause  may  be  sufficient  proof  from  which  malice 
may  be  inferred." 

As  we  understand  the  law  applicable  to  the  question  of 
malice,  these  instructions,  when  applied  to  the  testimony 
before  the  jury,  contain  a  fair  statement  of  it,  and  in  sub- 
stance give  all  the  essential  ingredients  contained  in  the  in- 
struction which  was  refused.  But  it  is  not  necessary  in 
such  cases  that  express  malice  be  shown.  Malice  in  a 
prosecution  may  be  inferred  from  a  clear  want  of  probable 
cause.  IloUiday  v.  Sterling y  62  Mo.,  321 .  Newell v,  Downs^ 
8  Blackf ,  523.  CaUahan  v.  Caffarata,  39  Mo.,  1 36.  Harj)^ 
ham  V.  Whitney,  77  111,32.  Burt  v.  Gibbons,  S  L.J. 
Exch.,  75.  Mom^y  v.  Whipple,  8  R.  I.,'  360.  Straim  i\ 
Young,  36  Md.,  246.  And  it  may  be  found  by  the  juiy 
from  the  same  facts  which  show  a  want  of  probable  cause. 
Harkrader  v.  Moore,  44  Cal.,  144.  Oliver  v.  Pale,  43  Ind.» 
182.     Ammertaan  v.  Crosby,  26  Ind.,  451. 

And  if  the  prosecution  was  wholly  without  cause  ua 
further  evidence  of  malice  is  necessary.  Hayes  v.  HaymaUy 
20  La.  An.,  336.   HoWurn  v.  Neat,  4  Dana,  Ky.,  120. 

It  is  next  insisted  that  the  court  erred  in  permitting  de- 
fendants in  error  to  testify  as  to  their  guilt  or  innocence  of 
the  offense  as  charged  in  the  criminal  complaint.  This  ob- 
jection may  be  met  in  brief  by  observing  that  we  have 
been  unable  to  find  any  record  of  a  ruling  upon  that  ques- 
tion by  the  trial  court  adverse  to  plaintiffs  in  error  with 
the  necessary  exceptions  thereto,  and  the  further  sugges- 
tion that  the  whole  question  was  inquired  into  by  both 
parties.  But  we  are  not  prepared  to  say  that  in  a  case  like 
the  one  at  bar  the  investigation  was  not  proper,  even  if  it 
had  been  resisted  by  plaintiffs  in  error.     The  proof  showa 
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that  plaintiffs  in  error,  at  the  time  of  the  filing  of  the 
complaint  had  full  knowledge  of  all  the  real  facts  consti- 
tuting the  alleged  crime.  It  was  competent  for  defend- 
ants in  error,  upon  their  theory  of  the  case,  to  show,  if 
they  could,  that  no  crime  had  been  committed  by  them, 
and  that  plainti£&  in  error  knew  that  fact.  This,  if  true, 
and  of  that  the  jury  were  the  sole*  judges,  would  tend  to 
show  a  want  of  probable  cause,  and  that  the  prosecution 
was  malicious. 

We  find  no  prejudicial  error  in  the  case,  and  the  judg- 
ment of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


The  Burlington  and  Missouri  River   Railroad   jw  2151 
Company,  plaintiff  in  error,  v.  Walker  Webb, 
defendant  in  error. 

Bailroads:  liability  fob  stock  killed:  neoligsnce. 
Under  the  provisions  of  section  one  of  the  act  of  1867,  Com- 
pilidd  Statutes  18So,  Ch.  72,  where  a  railroad  corporation  nv\r- 
lects  to  maintain  fences  and  cattle-guards  along  its  road,  and 
horses  get  thereon,  and  are  injured  or  killed  by  the  engines  or 
trains  running  on  the  road,  the  railroad  company  is  liable  to  the 
ownef  in  damages  therefor,  and  the  negligence  of  the  owner  in 
allowing  the  horses  to  escape  from  him  will  constitute  no  de- 
fense to  the  action. 

Error  to  the  district  court  for  Johnson  county.    Tried 
below  before  Broady,  J. 

T.  M.  Marquett  and  J.   W.  Deweese^  for  plaintiff  in 
error. 


T.  Appleget  &  Son,  for  defendant  in  error. 
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Rekse,  J. 

The  original  action  in  this  cause  was  instituted  for  the 
recovery  of  damages  resulting  from  injury  to  a  team  of 
horses,  caused  by  a  train  of  cars  belonging  to  i>laintiff  in 
error.  The  allegation  of  the  petition  in  which  the  injury 
to  the  property  is  charged  is  as  follows:  "That  on  or 
about  the  second  day  of  August,  1882,  said  defendant  was 
operating  a  railroad  through  Johnson  county,  state  of  Ne- 
braska, said  railroad  having  been  open  for  use  for  more 
than  six  months  in  and  through  said  county,  and  while  so 
operating  the  same,  at  the  time  above  stated,  and  in  the 
day-time,  at  a  place  on  said  road  therein  where  it  was  re- 
quired by  law  to  fence  its  track,  but  had  failed  to  do  so 
said  defendant,  by  its  agents  and  employes,  carelessly  and 
negligently  ran  an  engine  and  triiin  of  cars  upon  and  over 
one  team  of  horses  and  one  lumber  wagon,  the  same  being 
the  property  of  this  plaintiff,  and  of  the  value  of  $283.00, 
by  reason  of  which  said  team  of  horses  was  so  injured  as 
to  be  entirely  worthless,  and  it  became  necessary  to- kill  the 
same." 

The  answer  admits  the  injury  to  the  horses,  and  that 
the  railroad  was  not  fenced,  but  alleges  that  the  horses 
were  harnessed  and  hitched  to  the  wagon,  equipped  and 
ready  for  traveling  as  a  team,  and  that  while  so  hitched 
the  defendant  in  error  left  the  team  standing  near  the  rail- 
road track  without  anyone  to  manage  and  control  it,  and 
without  being  secured  or  fastened,  while  he  went  away 
from  it,  and  while  it  was  thus  left  the  train  came  along, 
at  which  the  team  became  frightened  and  dashed  across  the 
railroad  track  in  front  of  the  train,  and  was  injured  with- 
out any  fault  or  negligence  on  the  part  of  plaintiff  in  error, 
and  that  the  carelessness  and  negligence  of  defendant  in 
error  contributed  to  the  injury  complained  of.  The  reply 
was  a  denial  of  the  allegations  of  the  answer. 

Upon  the  trial  plaintiff  in  error  sought  to  present  to  the 
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jury,  as  a  defense,  the  question  of  the  contributory  negli- 
gence of  defendant  in  error,  but  its  prayers  for  instructions 
in  that  direction  were  refused  by  the  court.  This  action 
^f  the  trial  court  is  assigned  for  error.  Two  questions  are 
presented  for  decision.  The  first  contention  of  plaintiff 
in  error  is,  that  under  the  issues  presented  by  the  plead- 
ings the  question  of  the  negligence  of  both  parties  was 
made  a  prominent  one,  and  that  upon  the  issue  so  presented 
the  jury  was  called  to  pass,  and  therefore  it  should  have 
been  submitted  with  proper  instructions  for  their  guid- 
ance. 

By  comparing  the  petition  with  section  one  of  the  act 
of  June  22,  1867,  which  we  will  presently  notice  more 
fully,  it  will  be  observed  that  the  pleader  brings  himself 
directly  withiu  its  provisions.  The  team  was  injured  by 
the  engine  of  the  railroad  company  on  the  track  and  at  a 
point  where  the  company  was  required  by  law  to  fence  its 
track,  but  had  failed  so  to  do  for  more  than  six  months. 
This,  with  the  other  allegations  of  the  petition,  constituted 
a  cause  of  action.  The  fact  that  plaintiff  in  error  pleaded 
a  statement  of  &cts  which  did  not  constitute  a  defense,  and 
that  these  fiicts  were  denied,  did  not  render  it  absolutely  es- 
sential that  these  immaterial  facts  or  questions  (if  they 
were  such)  should  be  submitted  to  the  jury. 

The  whole  case  must  depend  upon  the  second  question 
presented,  which  is,  would  the  contributory  negligence  of 
defendant  in  error  relieve  plaintiff  in  error  from  its  obliga- 
tion to  pay  for  the  injury  done  to  the  horses  of  defendant 
in  error  upon  its  track  at  a  place  where  it  was  unfeuced, 
and  where,  by  law,  the  railroad  company  was  required  to 
fence?    The  section  above  referred  to  is  as  follows: 

"That  every  railroad  comporation  whose  line  of  road  or 
any  part  thereof  is  open  for  use  shall,  within  six  months 
after  the  passage  of  this  act,  and  every  railroad  company 
formed  or  to  be  formed,  but  whose  lines  are  not  now  open  for 
use,  shall,  within  six  months  after  the  lines  of  such  railroad 
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or  any  part  thereof  are  open,  erect  and  thereafter  maintaiD 
fences  on  the  sides  of  their  said  railroad,  or  the  part  there- 
of so  open  for  use,  suitably  and  amply  sufficient  to  prevent 
cattle,  horses,  sheep,  and  hogs  from  getting  on  the  said 
railroad,  except  at  the  crossings  of  public  roads  and  high- 
ways, and  within  the  limits  of  towns,  cities,  and  villages, 
with  opens,  or  gates,  or  bars,  at  all  the  farm  crossing*  of 
such  railroads,  for  the  use  ofthe  proprietors  of  lands  adjoining 
such  railroad,  and  shall  also  construct,  where  the  same  has 
not  already  been  done,  and  hereafter  maintain  at  all  road 
crossings  now  existing  or  hereafter  established,  cattle- 
guards  suitable  and  sufficient  to  prevent  cattle,  horses, 
sheep,  and  hogs  from  getting  onto  such  railroad,  and  so 
long  as  such  fences  and  cattle  guards  shall  be  made  atter 
the  time  hereinbefore  prescribed  for  making  the  same  shall 
have  elapsed,  and  when  such  fences  and  guards,  or  any 
part  thereof,  is  not  in  sufficiently  good  repair  to  accomplisU 
the  objects  for  which  the  same  is  herein  prescribed  is  in- 
tended, such  railroad  corporation  and  its  agents  shall  bo 
liable  for  any  and  all  damages  which  shall  be  done  by  the 
agents,  engines,  or  trains  of  any  such  corporation,  or  by 
the  locomotives,  engines,  or  trains  of  any  other  corporation.^ 
permitted  and  running  over  or  upon  their  said  railroad,  to 
any  cattle,  horses,  sheep,  or  hogs  thereou ;  and  when  siu  h 
fences  and  guards  have  been  fully  and  duly  made,  and 
shall  be  kept  in  good  and  sufficient  repair,  such  railroad 
corporation  shall  not  be  liable  for  any  such  damages,  un- 
less negligently  or  willfully  done."  Comp.  Stat.,  Ch.  72* 
By  a  fair  analysis  of  this  section  we  think  its  provisions 
as  applicable  to  the  case  at  bar  are,  that  the  railroad  com- 
pany shall  erect  and  maintain  fences  on  the  sides  of  its 
track,  suitably  and  amply  sufficient  to  prevent  horses  from 
getting  on  the  railroad  (except  at  places  other  than  that 
where  the  injury  occurred),  and  in  case  of  its  failure  so  to 
do  it  shall  be  liable  for  any  and  all  damages  which  shall 
be  done  by  the  engines  or  trains  of  the  company  to  any 
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horses  thereon.  If  we  are  correct  in  this  it  is  clear  that  the 
simple  negligence  of  the  owner  of  the  stock  injured  can  be 
no  defense  and  the  ruling  of  the  district  court  was  correct. 
It  may  be  said  that  this  construction  of  the  act  under  con- 
sideration would  render  the  railroad  company  liable  for 
injury  to  stock  when  the  owner  had  driven  them  and  left 
them  upon  the  road.  But  when  we  consider  the  purpose 
of  the  act,  and  give  it  that  reasonable  construction  which 
such  statutes  require,  no  such  conclusion  necessarily  fol- 
lows. The  maxim  that  "no  injustice  is  done  to  the  con- 
senting person,  that  is,  by  a  proceeding  to  which  he  con- 
sents," would  then  apply.  Besides,  such  an  act,  if  done  for 
the  purpose  of  obstructing  the  track,  would  be  a  violation 
of  the  criminal  law  of  the  state.  It  cannot  be  said  that  the 
protection  of  stock  upon  a  railroad  track  was  the  sole  objcrt 
of  the  law.  When  we  consider  that  these  tracks  are  inces- 
santly traversed  by  trains  running  at  a  high  rate  of  spet^, 
all  of  which  are  carrying  persons,  and  many  of  which  are 
loaded  with  passengers,  and  that  it  is  absolutely  necessary 
to  their  safety  that  the  track  should  be  kept  clear  of  all 
ol)struction8  which  might  endanger  their  lives,  it  is  appar- 
ent that  the  purpose  of  the  legislature  was  that,  first,  per- 
haps, passengers  and  employes  on  the  train  should  be 
protected;  and  second,  that  stock  near  the  line  of  the  road 
might  not  be  destroyed.  It  was  therefore  made  the  duty 
of  the  railroad  company  to  fence  its  road.  The  language 
of  the  statute  is,  that  ^^every  railroad  corporation  whose  line 
of  road     *     *     *     is  open  for  use  shall  fence  the  road." 

As  said  by  Denio,  J.,  in  Corwin  v.  R.  R.  Co,,  13  N.  Y., 
54:  "Having  imposed  this  general  and  public  duty,  the 
legislature  has  next  proceeded  to  declare  some  of  the  eonse- 
qaences  of  its  omission.  The  corporation  in  that  case  is^ 
liable  for  all  damages  which  shall  be  done  by  their  agents 
or  engines  to  cattle,  horses,  or  other  animals  thereon." 

The  section  under  consideration  is  substantially  the  same 
as  section  42  of  the  railroad  law  of  New  York,  enacted  in 
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1848,  which  has  been  construed  by  the  courts  of  that  state 
substantially  as  herein  held.  See  B.  &  M.  B.  R.  Co.  v. 
Brinkmany  14  Neb.,  70,  and  cases  there  cited. 

The  question  presented  in  the  case  last  cited  was  not 
identical  with  the  case  at  bar,  and  called  for  a  construction 
of  section  two  of  the  act  of  1867,  which  applies  to  "live 
stock  running  at  large.''  This  section  is  substantially  a 
copy  of  the  Iowa  law,  and  has  been  repeatedly  construed 
by  the  courts  of  that  state.  But  it  must  be  observed  that 
there  is  a  great  difference  between  the  provisions  of  the 
two  sections,  and  as  section  one  of  our  law  is  not  found  in 
the  Iowa  act  we  can  not  look  to  the  decisions  in  that  state  for 
light  in  its  construction. 

We  are  reminded  that  in  construing  statutes  we  are  to 
give  force  to  all  their  parts,  and  if  section  one  was  intended 
by  the  legislature  to  be  as  sweeping  in  its  provisions  as  is 
here  contended  for,  what  could  be  the  use  of  the  second  sec- 
tion, and  why  the  provision  that  a  railroad  company  should 
be  "absolutely  liable"  for  stock  injured  or  killed?  To 
this  we  reply  that,  to  our  mind,  the  purpose  of  the  second 
section  is,  in  the  main,  to  a$brd  to  the  owners  of  stock 
running  at  large  a  speedy  and  effectual  remedy  for  the 
collection  of  their  damages.  ^  Stock  "  running  at  large " 
has  reference  to  stock  under  the  control  of  no  person ; 
free  commoners,  as  it  is  sometimes  termed.  If  stock  are 
running  aJt  large^  not  under  the  dominion  of  the  owner, 
there  can  be  no  defense  to  an  action  brought  for  damages 
where  they  have  been  injured  or  killed  by  trains,  at  a  point 
where  the  company  were  required  to  fence,  but  had  failed 
to  do  so.  Again,  the  section  provides  that  certain  proceecj- 
ings  may  be  had  for  the  purpose  of  ascertaining  the  value 
of  stock  injured  or  killed,  and  further,  that  in  case  of  the 
failure  of  the  company  to  pay  the  value  thus  found  the 
measure  of  damages  shall  be  double  the  value  of  the  prop- 
erty killed  or  destroyed.  To  our  mind  the  provisions  of 
section  two  may  all  be  given  force,  and  no  conflict  can  be 
found  between  the  two  sections.     We  are  aware  that  the 
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"doable  damage"  part  of  section  two  has  been  held  uncon- 
stitutional {A.  &  K  R  .B.  Co.  V.  BcUy,  6  Neb.,  37),  but 
that  fact,  even  if  correct  (and  upon  which  we  express  no 
opinion),  can  not  militate  against  the  view  here  expressed 
as  to  the  purpose  of  the  legislature  in  enacting  the  law. 

B7  the  first  section  it  is  declared  that  the  company  must 
fence  its  road,  that  the  fences  must  be  amply  sufficient  to 
prevent  cattle,  horses,  sheep,  and  hogs  from  getting  on  the 
track,  and  in  case  of  default  the  railroad  company  shall  bo 
liable  for  any  and  all  damages  which  shall  be  done  by  the 
engines  or  trains  running  on  the  road.  No  allusion  is 
made  to  any  conditions  with  regard  to  care,  or  the  want 
thereof,  either  by  the  company  or  the  owner  of  the  stock, 
as  affecting  the  liability  of  the  company,  excepting  in  the 
last  clause  of  the  section  where  it  is  provided  that  if  the 
proper  fences,  etc.,  are  constructed  and  maintained  the 
railroad  company  shall  not  be  liable  unless  the  injury  is 
negligently  or  willfully  done. 

We  therefore  hold  that  the  negligence  of  defendant  in 
error,  if  any  existed,  was  no  defense  to  the  action,  and  that 
the  judgment  of  the  district  court  must  be  affirmed. 

Judgment  afvjbmed. 
Maxwell,  J.,  concurs. 

CoBB^  Ch.  J.,  dissents. 


The  State  of  Nebraska,  ex  bel.  Egbert  B.  Graham, 
V.  BL  A.  Babcock,  Auditor  of  Public  Accounts. 

ConBtitational  Law:  appbopbiation  bt  leqislatube.  Under 
the  provision  of  the  oonstitution  of  the  state,  that  '*no  money 
shall  be  drawn  from  the  treasury,  except  in  pnrsuance  of  a  spe- 
cific appropriation  made  by  law,"  the  auditor  of  public  accounts 
has  no  authority  to  draw  a  warrant  upon  the  treasury  for  com- 
misBions  due  county  treasurers  for  money  collected  by  them 
and  paid  into  the  treasury,  unless  a  specific  appropriation  had 
been  made  for  thnt  purpose. 


18  ffii 
60  90 
64    667 
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OmGiNAii  application  for  mandamus. 

Mason  &  Whedon^  for  relator. 

WiUiam  Leese,  Attorney  General^  for  respondent. 

Reese^  J. 

This  is  an  application  to  this  court  in  the  exercise  of  its 
original  jurisdiction  for  a  writ  of  mandamus  to  compel 
the  auditor  of  public  accounts  to  issue  his  warrant  on  the 
state  treasury  for  a  sum  of  money  which  the  relator  claims 
is  due  him  as  commission  or  fees,  for  collecting  moneys  due 
the  state  as  proceeds  from  the  sale  and  leasing  of  school 
lands.  The  relator  alleges  that  he  collected  the  moneys 
referred  to  and  paid  them  over  to  the  state  treasurer  with- 
out deducting  there&om  his  commission  for  making  the 
collection.  It  is  alleged  that  it  is  the  custom  for  all  county 
treasurers  not  to  deduct  their  commissions  from  the  money 
they  collect  for  the  state,  but  to  pay  it  all  to  the  state  trea- 
surer and  then  to  receive  from  the  auditor  a  warrant  for 
the  amount  of  commissions  to  which  such  treasurer  may 
be  entitled;  that  he  has  demanded  from  the  auditor  a 
warrant  for  the  amount  of  commissions  due  him,  but  that 
the  auditor  has  refused  to  issue  it. 

It  is  claimed  that,  under  the  provisions  of  section  164> 
chapter  77  of  the  Compiled  Statutes,  he  is  entitled  to  this 
warrant  as  for  money  which  he  has  overpaid.  This  sec- 
tion provides  that:  *^  If  any  county  treasurer  shall  have 
paid,  or  may  hereafter  pay,  into  the  state  treasury,  any 
greater  sum  or  sums  of  money  than  are  legally  and  justly 
due  from  such  collector,  after  deducting  abatements  and 
commissions,  the  auditor  shall  issue  his  warrant  for  the 
amount  so  overpaid,  ^hich  shall  be  paid  out  of  the  fund 
or  funds  so  overpaid  on  said  warrant." 

This  section  would  seem  to  give  the  auditor  the  authority 
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contended  for  by  the  relator,  but  we  must  hold  that  it 
does  not  give  this  authority. 

Section  twenty-two  of  article  three,  entitled  legislation, 
of  the  Constitution  of  this  state,  provides,  among  other 
things,  that  "No  money  shall  be  drawn  from  the  treasur}*^ 
except  in  pursuance  of  a  specific  appropriation  made  by 
law  and  on  the  presentation  of  a  warrant  issued  by  the  au- 
ditor thereon."  *  *  This  section  must  be  treated  as 
and  is  a  complete  denial  of  the  right  or  power  of  the  au- 
ditor to  draw  his  warrant  on  the  treasury  for  any  sum  of 
money  for  any  purpose  except  in  pursuance  of  an  appro- 
priation made  by  law.  The  money  is  conceded  to  be  in 
the  treasury.  It  must  remain  there  until  drawn  out  "  in 
pursuance  of  a  speicific  appropriation  "  giving  authority 
therefor. 

In  so  far  as  the  section  of  the  revenue  law  above  quoted 
is  in  conflict  with  the  provision  of  the  constitution,  if  at 
«ill,  it  is  void.  But  as  the  two  sections  must  be  construed 
together,  and  if  possible  harmonized,  it  may  be  said  that 
there  is  nothing  in  the  section  requiring  the  warrant  to 
issue  without  an  appropriation  being  first  made,  and  that 
there  is  no  conflict.  However  that  may  be,  it  is  clear  the 
auditor  cannot  legally  draw  the  required  warrant. 

The  other  questions  discussed  by  counsel  need  not  be 
noticed,  as  in  our  view  the  writ  cannot  issue,  and  is  there- 
fore denied. 

Writ  denied. 

The  other  judges  concur. 
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_18    4681 
49   mi    ^'  I^^TON  BT  Ali.,  PLAINTIPEB  IN  ERROR,  V.   JaMES  M. 

Fowler,  dependant  in  error. 

Chattel  Mortgage:  bbplevin  by  mortgagee-  In  on  action 
of  replevin  by  a  mortgagee  of  chattels  against  the  sheriff  for 
taking  such  chattels  on  an  attachment  at  the  suit  of  a  cred- 
itor,  and  it  clearly  appearing  from  the  evidence  that  the  sale  or 
assignment  of  the  'goods  as  evidenced  by  the  mortgage  under 
which  the  plaintiff  claims  was  made  in  good  faith,  and  without 
any  intent  to  defraud  such  creditor,  or  any  creditor  of  the 
mortgagor,  and  that  such  mortgage  was  duly 'recorded,  the 
plaintiff  is  entitled  to  recover,  although  there  was  not  that 
immediate  delivery  followed  by  an  actual  and  continued  change 
of  possession  of  such  chattels  as  is  contemplated  by  Sec.  11  of 
Chap.  32,  of  Comp.  Stats. 

Error  to  the  district  court  for  Nemaha  county.  Tried 
below  before  Broady,  J. 

John  G  Watscmy  for  plaintiffs  in  error,  cited :  Idninger 
V.  Raymond,  12  Neb.,  25.  Nelson  v.  Garey^  15  Id.,  53K 
Bierbower  v.  Polk,  17  Id.,  268. 

Groff  &  Montgomery,  for  defendant  in  error,  ci  ted :  Bruns- 
wick V.  MoClay,  7  Neb.,  137.  Gregory  v,  Whedon,  8  Neb., 
377.  Tcdlon  v.  Ellison^  3  Id.,  63.  Hedman  v  Andersouy 
6  Id.,  392.  TooUe  v.  Dunn,  6  Neb.,  99.  Temple  v.  Smith, 
13  Neb.,  513.  Dorrington  v.  Minniok,  15  Neb.,  403-404. 
Wake  V.  Griffin,  9  Neb.,  47.     Tuoyn^s  Case,  2  Coke,  80. 

Cobb,  Ch.  J. 

Tlie  firm  of  Brown  &  Prouty,  general  merchants,  of 
Brock,  Nemaha  county,  were  indebted  to  Lorton  &  Co.,. 
wholesale  merchants,  of  Nebraska  City,  in  the  sum  of 
thirteen  hundred  dollars,  which  was  evidenced  by  a  prom- 
issory note  for  that  sum,  bearing  date  Nov.  25th,  1884,  due 
one  day  after  date,  and  drawing  interest  at  10  per  cent  per 
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annum ;  and  on  the  28th  day  of  November,  1884,  for  the 
purpose  of  securing  this  indebtedness,  they  executed  and 
delivered  to  said  Lorton  &  Co.  a  chattel  mortgage  upon  theii^ 
entire  stock  of  goods  and  merchandise,  and  the  furniture 
and  fixtures  of  their  store.  The  mortgage  was  in  the  or- 
dinary and  usual  form,  except  that  in  the  clause  authorizing 
the  mortgagees  upon  default  to  take  possession  of  the  goods, 
they  were,  by  interlineation,  authorized  to  sell  the  same  at 
private  sale  as  well  as  at'  public  auction.  The  mortgage 
was  recorded  on  the  29th  day  of  November,  the  day  after 
its  execution. 

On  the  12th  day  of  December,  1884,  W.  V.  Morse  and 
Owen  J.  Lewis,  to  whom  the  said  Brown  &  Prouty  were 
also  indebted  in  the  sum  of  four  hundred  and  eight  dol- 
lars, sued  a  writ  of  attachment  out  of  the  county  court  of 
Nemaha  county,  and  placed  the  same  in  the  hands  of  J. 
M.  Fowler,  sheriff  of  said  county,  who  by  virtue  thereof 
attached  and  seized  the  said  goods. 

On  the  16th  day  of  December,  1884,  the  said  Lorton  & 
Co.  commenced  this  action  for  such  taking,  and  replevied 
the  said  goods.  The  cause  was  tried  to  the  court  (a  j  ury  being 
waived  by  both  parties),  who  found  in  favor  of  the  de- 
fendant, and  for  a  return  of  said  property  in  case  a  return 
thereof  could  be  had ;  if  not,  that  the  defendant  recover 
of  the  plaintiffs  the  amount  of  his  special  property,  the 
same  found  by  the  said  court  at  the  sum  of  four  hundred 
and  thirty-three  dollars  and  ten  cents,  with  costs,  eta  The 
plain ti&  bring  the  cause  to  this  court  on  error. 

The  statute,  Sec.  11  of  Chap.  32,  Comp.  Stats.,  provides 
as  follows :  "  Every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  control,  and  every 
assignment  of  goods  and  chattels  by  way  of  mortgage  or 
security,  or  upon  any  condition  whatever,  unless  the  same 
be  accompauied  by  an  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  possession  of  the 
things  sold,  mortgaged,  or  assigned  shall  be  presumed  to 
15 
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be  fraudulent  aud  void  as  against  the  creditors  of  the  ven- 
dor^ or  the  creditors  of  the  person  making  such  assign- 
'ment,  or  subsequent  purchasers  in  good  faith  ;  and  shall  be 
conclusive  evidence  of  fraud  unless  it  shall  be  made  to  ap- 
pear on  the  part  of  the  person  claiming  under  such  sale  or 
assignment  that  the  same  was  made  in  good  faith  and 
without  any  intent  to  defraud  such  creditors  or  purchasers/* 
In  the  trial  of  the  case  at  bar  the  effort  of  the  defendant 
seems  to  have  been  to  establish  the  proposition  that  there 
had  been  no  such  immediate,  actual,  and  continued  change 
of  the  possession  of  the  goods  as  is  contemplated  by  this 
section,  and  in  this  the  learned  district  court  must  have 
been  of  the  opinion  that  he  succeeded.  If  the  ease  turned 
solely  upon  that  point,  while  we  would  probably  differ 
with  that  court  as  to  the  weight  of  evidence,  I  do  not  think 
we  could  say  there  was  such  an  entire  want  of  evidence  to 
sustain  the  finding  as  would  justify  us  in  its  reversal. 
i!ut  the  evidence  on  the  part  of  the  plaintiffs  was  amply 
sufficient  to  prove  that  the  mortgage  of  the  .goods  was 
made  in  good  &ith  and  without  any  intent  to  defraud  the 
other  creditors  of  the  mortgagors,  and  there  was  no  con- 
flicting evidence  whatever  as  to  this  point.  No  objection 
is  made  to  the  form  of  the  chattel  mortgage,  nor  to  its  fil- 
ing for  record.  I  am,  therefore,  of  the  opinion  that  the 
finding  and  judgment  of  the  district  court  is  without  evi- 
dence to  sustain  it.  It  is,  therefore,  reversed  and  the 
cause  remanded  for  further  proceedings  in  aooordance  with 
law. 

ReVEBSED  and  REMAia>ED. 

The  other  judges  concur. 


^' 
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J  Asm  C.  Crooker,  plaintiff  in  error,  v.  Samuel 
M.  Melick,  defendant  in  error. 

1.  Amercement  of  Officers.  Section  513  of  the  Civil  Code  gives 

a  more  expeditions  remedy  against  sherifis  and  other  officers  in 
certain  eases,  bnt  gives  no  additional  right,  unless  it  be  the 
penalty  therein  provided,  and  as  to  that,  qt^aere, 

2.    :    DAMAGES.   In  all  actions  against  sheriffis  or  other  officers 

for  failure  to  return  writs  of  execution,  etc.,  the  inquiry  is  per- 
mitted whe)iher  the  debt  could  have  been  collected,  and  whether 
its  collection  has  been  prejudiced  by  the  acts  of  the  defendant. 

3.     :    .     The  actual  loss  sustained  by  the  plaintiff  in 

the  value  or  availability  of  his  security  by  reason  of  the  act  or 
negligence  of  the  defendant  is  the  measure  of  his  damages. 

4.    :  :   BVIDENOB.   All  legal  facts  necessary  and  proper 

to  prove  or  disprove  such  damages  may  be  pleaded  and  proved. 

Error  to  the  district  court  for  Lanoaater  county.  Heard 
below  before  MrrcHELL,  J. 

John  8.  Gregory y  for  plaintiff  in  error. 

Caldwell  &  Christy ^  for  defendant  in  error. 

Cobb,  Ch.  J. 

The  plaintiff  in  error  made  and  presented  in  the  district 
court  of  Lancaster  county  his  motion  in  writing  against 
the  defendant  in  error,  in  the  following  words: 

'^  Now  comes  the  plaintiff  in  said  cause,  and  moves  the 
court  for  an  order  of  amercement  against  Samuel  Melick^ 
sheriff  of  Lancaster  county,  in  two  causes  of  action, 
wherein  Jabez  C.  Crooker  is  plaintiff,  and  Edward  Haley 
is  defendant,  for  the  reason  that  executions  in  said  sheriff's 
hands  were  not  returned  by  him  within  the  time  and  man- 
ner provided  by  law,  and  the  sheriff  n^lected  and  refused 
to  levy  the  same  upon  property  of  the  said  Haley,  when 
requested  so  to  do  by  said  plaintiff. 


19    1»\ 
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**The  amoant  of  amercement  demanded  is  the  sum  of 
$297.00^  being  the  amount  and  interest  due  upon  said 
judgments  and  executions. 

"(Signed)  J.  C.  Crookeb.'' 

To  which  the  defendant  in  error  made  and  filed  the  fol- 
lowing answer: 

"  In  regard  to  the  motion  of  Jabez  C.  Crooker  to  amerce 
Samuel  Melick^  sheriif  of  Lancaster  county^  Nebraska,  in 
two  causes  of  action  wherein  Jabez  C.  Crooker  is  plaintifi, 
and  Edward  Haley  is  defendant. 

*^  1.  The  said  Samuel  Melick,  sheriff  of  Lancaster 
county,  did  within  the  sixty  days  make  diligent  search 
and  inquiry,  and  found  no  property  of  the  judgment 
debtor  upon  which  to  make  a  levy,  and  informed  the 
said  J.  C.  Crooker,  and  also  notified  him  within  the  sixty 
days,  that  if  he  could  point  out  property  belonging  to  the 
said  defendant  that  he  would  make  a  levy  upon  the 
same. 

"  2.  That  the  j  udgmen t  debtor  was  possessed  of  no  prop- 
erty subject  to  execution  in  Lancaster  county. 

"  3.  The  money  could  at  no  time  have  been  made  upon 
said  execution  between  the  issue  and  the  return  of  said  ex- 
ecution. 

"4.  That  the  judgment  debtor  was  wholly  insolvent,  and 
was  possessed  of  no  property  subject  to  execution  between 
September  the  24th,  and  December  the  16th,  1884. 

"  (Signed)  Samuel  Melick.*' 

With  affidavit  of  verification. 

The  following  is  the  journal  entry  showing  the  final 
order  of  the  court  in  said  matter : 

'^This  cause  having  been  submitted  to  the  court  at  a 
former  day  of  this  term,  to-wit,  June  29th,  a.d.  1886, 
without  argument,  upon  the  motion  of  the  plaintiff  for  an 
order  of  amercement  against  Samuel  Melick,  sheriff  of 
Lancaster  county,  in  two  causes  wherein  Jabez  C.  Crooker 
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•  IS  plaindfP,  and  Edward  Haley  is  defendant,  for  the  reason 
that  executions  in  said  sheriff's  hands  were  not  returned 
by  him  within  the  time  and  manner  provided  by  law,  and 
the  sheriff  neglected  and  refused  to  levy  the  same  upon 
property  of  the  said  defendant  when  requested  so  to  do  by 
said  plaintiff,  and  now  upon  due  consideration  of  said  mo- 
tion, and  the  answer  to  said  motion  filed  herein  by  said 
sheriff,  the  court  overrules  said  motion,  to  which  plaintiff 
duly  excepts,  and  forty  days  from  the  rising  of  court  is 
hereby  given  plaintiff  to  reduce  his  exceptions  to  writing/^ 

The  record  also  contains  copies  of  the  executions  in  the 
two  causes,  with  the  sheriff's  returns  thereon.  There  is 
no  bill  of  exceptions,  and  as  neither  the  petition  in  error 
nor  the  brief  of  counsel  point  out  the  error  of  the  district 
court  with  greater  particularity  than  that  the  court  erred 
in  overruling  the  motion  for  amercement,  I  conclude  that 
the  case  was  disposed  of  as  though  the  answer  of  the 
sheriff  was  demurred  to  by  general  demurrer  on  the  part 
-of  the  plaintiff,  and  it  will  be  disposed  of  here  upon  that 
theory. 

Our  statute,  sec.  518,  Civil  Code,  provides  as  follows: 

"  If  any  sheriff  or  other  officer  shall  refuse  or  neglect  to 
■execute  any  writ  of  execution  to  him  directed,  which  has 
come  into  his  hands;  or  shall  neglect  or  refuse  to  sell  any 
goods  and  chattels,  lands,  and  tenements;  or  shall  neglect 
to  call  an  inqu^t  and  return  a  copy  thereof  forthwith  to 
the  clerk's  office;  or  shall  neglect  to  return  any  writ  of  ex- 
ecution to  the  proper  court,  on  or  before  the  return  day 
thereof  *  *  *  such  sheriff  or  other  officer  shall,  on 
motion  in  court  and  two  days'  notice  thereof  in  writiog, 
be  amerced  in  the  amount  of  said  debt,  damages,  and 
costs,  with  ten  per  centum  thereon,  to  and  for  the  use  of 
said  plaintiff  or  defendant  as  the  case  may  be/' 

The  only  new  liability  sought  to  be  created  by  the  above 
statute  is  the  penalty  of  ten  per  cent.  Without  the  stat- 
ute the  sheriff  would  be  equally  liable  for  all  but  the  pen- 
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alty.  With  it  he  is  only  liable  for  actual  damages, 
possibly  with  the  penalty  added.  The  statute  gives  a 
short,  cheap,  and  expeditious  remedy,  but  it  only  lies 
where  an  action  in  the  nature  of  trespass  on  the  case 
would  lie. 

In  the  case  at  bar,  if  it  be  true,  as  stated  by  the  sheriff 
in  his  answer,  that  Edward  Haley,  the  execution  defend- 
ant, had  no  property  within  the  county  at  any  time  during 
the  life  of  said  writs  of  execution  out  of  which  the  same 
or  any  part  thereof  could  have  been  collected,  how  can  it 
be  said  that  the  plaintiff  was  damaged  by  the  fiiilure  of 
the  sheriff  to  return  the  writs  in  time? 

If  the  writs  had  no  value  when  they  came  into  the 
sheriff^s  hands,  they  could  lose  none  by  reason  of  their  re- 
tention by  him  until  after  the  return  day.  And  they 
could  gain  none,  except  on  the  principle  of  forfeiture. 
Our  laws  do  not  favor  forfeitures,  and  under  the  provis* 
ions  of  the  constitution  it  is  doubtful  if  the  plaintiff  can 
recover  a  technical  forfeiture  from  the  sheriff  in  such  a 
case. 

It  is  the  boast  of  our  improved  system  of  pleading  and 
practice  that  the  actual  facts  of  every  case  may  be  pleaded 
and  proved  without  regard  to  fictions  or  technicalities.. 
This  would  be  of  little  avail  if  in  cases  like  the  one  at 
bar  the  law  had  closed  the  door  of  investigation  and 
ascribed  to  excusable  neglect  or  unavoidable  accident  the 
same  consequences  of  punishment  and  loss  as  those  which 
follow  criminal  malpractice.  But  such  is  not  the  law.  It 
is  the  actual  damage  which  the  plaintiff  has  sustained  in 
the  value  or  availability  of  his  security  that  he  is  entitled 
to  recover  in  such  cases  in  either  form  of  proceeding,  and 
all  legal  facts  touching  such  value  and  availability  may 
always  be  plead  and  proved. 

"  Notwithstanding  the  proof  of  the  debt  and  the  Bheinff^% 
neglect,  the  inquiry  is  permitted  whether  the  debt  could  have 
been  collected.     The  original  debt  is,  of  course,  the  gist  of 
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the  action,  and  it  is  perfectly  well  settled  that  the  existence 
of  such  debt  must  be  proved  by  the  plaintiff.  But  if  that 
fact  is  established,  the  equally  important  inquiry  remains, 
whether  the  recovery  of  the  debt  has  been  prejudiced  by 
the  acts  of  the  defendant  In  other  words,  whether  under 
any  circumstances  it  could  have  been  collected  of  the  de- 
fendant's property."  2  Sedgwick  on  the  Measure  of  Dam- 
ages, 7  Ed.,  p.  447. 

The  order  of  the  district  court  is  affirmed. 

Judgment  Accx)BDiNaLY. 

The  other  judges  concur. 


E.  J.  Dabot,  appellee,  v.  Gustavxjs  Bagetjs^  ap- 
pellant. 

TJsury :  bubden  of  fboof.  Where  usury  in  the  original  transac- 
tion for  which  negotiable  promiasory  notes  were  given  is  proved, 
a  party  who  claims  to  have  purchased  the  notes  before  maturity 
must  assume  the  burden  of  proof  to  show  that  he  is  a  bona  fide 
purchaser  for  value  before  maturity  and  without  notice. 

Appeal    from    Burt    county.     Tried    below    before 
Neville,  J. 

jET.  H.  Bowes,  for  appellant 

i2.  B.  Daley y  and  HopeweU  &  JXckinaon,  for  appellee. 

Maxwell,  J. 

This  action  is  brought  upon  two  promissory  notes,  as 
follows: 

"  1974.  Tekamah,  Neb.,  June  17th,  1883. 

"  Ninety  days  after  date  I  promise  to  pay  to  C.  W. 
Conklin  or  order,  nine  hundred   seventy-four  dollars,  for 
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vqlue  received,  payable  at  the  office  of  C.  W.  Conklin» 
Tekamab,  Nebraska,  with  interest  at  the  rate  of  ten  per 
cent  per  annum.  If  this  note  is  not  paid  at  maturity,  to 
draw  ten  per  cent  from  date. 

"  John  S.  Lemmon, 
"  John  Tallin. 
"  L.  Phelin. 

"  Witness  to  mark :  .^Gustavub  X  Backub, 

"A.  T.Larson.  mark. 

"  JoHAN  Larson." 

"$315  48.  "  Tekamah,  January  23d,  1888. 

Ninety  days  after  date  I  promise  to  pay  to  C.  W. 
Conklin,  or  order,  three  hundred  fifteen  and  -j^  dol- 
lars for  value  received,  payable  at  the  office  of  C.  W. 
Conklin,  Tekamah,  Nebraska,  with  interest  at  the  rate  of 
—  per  cent  per  annum.  If  this  note  is  not  paid  at  matu- 
rity, to  draw  ten  per  cent  interest  from  date. 

"  John  S.  Lemmon, 
"  John  Thalin, 
"L.  Thelin, 

*'  Witness  to  mark :  ,.  ^  il?  t^ 

"A.  T.  Larson.  "GubtavusX  Backus, 

"  JoHAN  Larson."  . 

Darst  claims  as  assignee  before  maturity  of  the  notes. 
The  defendant  Backus  filed  an  answer  to  the  petition, 
wherein  he  alleges  in  substance  that  the  notes  in  question 
were  not  transferred  until  after  they  became  due ;  that  he 
is  merely  a  surety  on  said  notes,  John  S.  Lemmon  being 
the  principal ;  "  that  the  notes  sued  on  were  given  to  re- 
new and  extend  notes  given  by  said  Lemmon  to  said 
Conklin  on  December  2d,  1882,  one  for  $974,  and  another 
for  $168.48,  the  interest  on  said  $974  at  the  rate  of  24 
per  centum  for  six  months.  That  to  said  sum  of  $168.48 
was  added  24  per  centum  per  hundred  on  said  sums  of 
$974  and  $168.48,  and  for  which,  together  with  said  sum 
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of  1168.48  of  said  note  of  $315.48  mentioned  in  the  2d 
paragraph  of  said  plaintiflF's  petition  was  given/'  etc.  The 
reply  is  a  general  denial.  On  the  trial  of  the  cause,  judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
f  1,453.63.     The  defendant  Backus  appeals. 

The  testimony  folly  sustains  the  plea  of  usury.  The 
principle  is  now  well  settled  that  mere  illegality  in  the  con- 
sideration of  a  note  which  is  not  declared  void  by  statute 
will  not  affect  the  rights  of  a  bonafde  purchaser  for  value. 
Wortendike  v.  MeehaUy  9  Neb.,  228.  Norris  v.  Langley, 
19  New  Hamp.,  423.  State  Bank  v.  Thompson,  42  Id., 
369.  Converse  v.  Foster,  32  Vt.,  828.  Sisiermans  v.  Field, 
9  Gray,  331.  Smith  v.  Columbus  State  Bank,  9  Neb.,  31. 
Paton  V.  OoU,  5  Mich.,  505.  Where,  however,  the  illegal 
consideration  is  shown,  the  burden  of  proof  is  on  the  plain- 
tiff to  show  that  he  is  a  bonafde  holder  for  value  before  the 
maturity  of  the  note,  and  without  notice.  Savings  Bank 
r.  ScoU,  10  Neb.,  86.  Olmstead  t?,  N.  E.  Mtge.  Sec.  Co., 
11  Id.,  492.  Cheney  v.  Cooper,  14  Id.,  416.  Evans  v. 
De  Roe,  15  Id.,  631.  In  this  case  there  is  not  a  particle 
of  proof  that  the  plaintiff  either  purchased  the  notes  before 
maturity,  paid  any  sum  whatever  for  them,  or  that  he  was 
ignorant  of  usury  in  the  transaction,  which  the  undisputed 
testimony  clearly  shows  to  have  existed.  This  being  the 
case,  the  notes  are  subject  to  the  defense  of  usury.  The 
judgment  of  the  district  court  must  therefore  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

Eeyebsed  and  bemakded. 

The  other  judges  concur. 
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Luther  R.  Wright  et  al.,  plaintiffs  in  error,  v. 
Charles  H.  B.  Rouss,  defendant  in  error. 

Justice  of  Peace :  liability  fob  wrongful  issue  op  attach- 
ment. Where  an  action  by  attachment  is  brought  before  a 
justice  of  the  i>eace  against  a  non-resident  of  the  state,  and  hi» 
property  attached  and  sold,  the  justice  will  be  liable  if  the  cause 
of  action  is  not  founded  on  contract,  judgment,  or  decree. 

Error,  to  the  district  court  for  Douglas  county.  Heard 
below  before  Neville,  J. 

W.  J.  ConneU  and  Simeon  Bloom,  for  plaintifis  in  error^ 
cited :    Clark  v,  Spicer,  6  Kan.,  440. 

l^arren  Switzlerj  for  defendant  in  error,  cited :  Drake 
Attachments,  §§  14,  15,  17, 19,  22,  34,  35,  36.  Jeffrey  v. 
Wooley,  5  Halst.,  123.  Handy  v.  Brong,  4  Neb.,  60. 
Elliott  V.  Jackaony  3  Wis.,  649.  Strock  v.  Little,  45  Penn. 
State,  416. 

Maxwell,  J. 

This  case  was  before  this  court  in  1883,  and  is  reported 
in  14  Nebraska,  457^  the  judgment  of  the  court  below  be- 
ing reversed.  On  the  second  trial  the  jury  returned  a  ver- 
dict in  favor  of  Rouss  for  the  sum  of  $131.08,  upon  which 
judgment  was  rendered.  On  the  former  bearing  it  was  held 
that  the  affidavit  for  an  attachment  and  bill  of  particulars 
filed  with  the  defendant  Wright  as  the  foundation  of  the 
action  did  not  shovv^  that  the  case  was  for  a  debt  or  demand 
arising  upon  contract,  judgment,  or  decree,  and  did  not  au- 
thorize the  issuing  of  an  attachmcut  against  a  non-resident. 
On  the  second  trial  the  defendant  Wright  introduced  testi- 
mony showing  the  nature  of  the  transaction,  claiming  that  the 
action  was  to  recover  damages  for  a  breach  of  contract— delay 
in  delivering  goods. 
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The  testimony  shows  the  following  facts:  The  defend- 
ant in  error,  Rouss,  at  the  time  this  transaction  took  plaoe^ 
in  1879,  was  a  merchant  in  New  York  City,  In  August 
of  that  year  one  Jacob  Levi,  who  resided  in  Troy,  New 
York,  purchased  of  Rouss  goods  of  the  value  of  about 
f  124.70,  to  be  shipped  C.  O.  D.  to  one  Isaac  Levi,  a 
brother  of  Jacob,  at  some  point  in  Nebraska.  It  is  claimed 
on  behalf  of  the  plaintiff  in  error  that  the  goods  were 
to  be  shipped  to  Omaha,  and  that  Rouss  shipped  them  ta 
Homer,  Dakota  county,  and  that  they  did  not  reach  Omaha 
until  December,  1879.  Jacob  Levi,  when  he  purchased 
the  goods,  paid  thereon  the  sum  of  $12.50,  ^'  as  security 
that  the  goods  would  be  taken  out  on  arrival/^  The  goods 
were  directed  to  C.  H.  B.  Rouss,  Homer,  Nebraska.  A 
draft  for  the  amount  of  the  bill,  with  the  bill  of  lading  at- 
tached, was  by  direction  of  Jacob  Levi  sent  to  a  bank  at 
Omaha,  but  as  Isaac  Levi  could  not  be  found,  they  were 
sent  to  a  bank  at  Troy,  New  York,  and  presented  to  Jacob 
Levi,  who  refused  to  pay  the  draft,  upon  the  ground  that 
the  debt  was  that  of  his  brother.  Neither  of  the  Levis 
paid  for  the  goods  nor  offered  to  do  so.  At  the  time  Jacob 
Levi  purchased  the  goods  in  question  he  delivered  to  Rousa 
other  goods  of  the  value  of  about  $30.00,  which  Rouss 
agreed  to  ship  with  the  goods  in  question.  When  Isaac 
Levi  was  informed  that  the  goods  were  at  the  depot  in 
Omaha  he  did  not  offer  to  pay  for  them  or  in  any  manner 
comply  with  the  contract  on  his  part,  but  at  once  instituted 
proceedings  against  Rouss  before  Wright,  justice  of  the 
peace,  and  attached  the  goods  in  question,  which  were  sold 
under  the  attachment  This  action  was  brought  against 
Wright  to  recover  the  value  of  the  goods,  upon  the  ground 
that  the  justice  had  no  jurisdiction. 

The  testimony  shows  that  the  goods  were  sent  at  once  to 
Homer,  Nebraska,  that  being  the  place  where  Rouss  testi- 
fies he  was  directed  to  send  them.  Isaac  Levi  testifies  that 
he  "had  no  particular  one  place  as  a  center  of  business;'* 
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that  his  "  head-quarters  daring  that  time  '*  was  "  wherever 
I  put  my  hat  down/'  He  also  testifies,  "I  received  his 
(Rouss')  invoice.  They  came  to  Plattsmouth  first,  and 
then  got  a  letter. '^  This  seems  to  have  been  soon  after 
the  goods  were  shipped.  Whether  the  invoice  and  letter 
contained  a  statement  as  to  place  of  shipment  does  not  ap- 
pear, but  as  no  complaint  is  made  on  that  ground  it  is 
probable  that  such  was  the  case.  Rouss  appears  to  have 
acted  in  good  faith  .in  the  entire  transaction.  The  goods 
appear  to  have  been  shipped  immediately  after  they  were 
purchased.  The  proof  shows  that  Levi,  without  the  slight- 
est attempt  on  his  part  to  comply  with  the  contract,  caused 
the  attachment  to  be  issued  and  levied  upon  the  goods  in 
-question.  The  proof  fails  to  show  a  cause  of  action  arising 
upon  contract,  and  does  not  aid  the  affidavit  and  bill  of 
particulars  in  the  case  of  Levi  v.  Rouss.  The  case,  there- 
fore, comes  within  the  rule  established  by  this  court  on  the 
former  hearing,  viz.,  that  where  an  attachment  is  issued  by 
a  justice  of  the  peace  against  the  property  of  a  non-resi- 
dent, and  the  cause  of  action  is  not  founded  on  contract, 
judgment,  or  decree,  the  justice  is  without  jurisdiction,  and 
is  liable.     It  follows  that  the  judgment  must  be  affirmed. 

JXTDGICBNT  AFFIBM£D. 

The  other  judges  concur. 


State,  ex  rel,  Marttbt  J.  Huff,  v.  J.  W.  MoLELLAin), 
County  Clerk,  Nance  County. 

1.  Constitational  Law:  bkbollbd  bill  fbima  faoie  evi- 
DSNOB  OP  THE  PASSAGE  OF  LAW.  The  certificate  of  the  presid- 
ing officer  of  a  branch  of  the  legislature  that  a  bill  has  duly 
passed  the  house  oyer  which  he  presides  is  taierelj  prima  faeU 
evidence  of  that  fact,  and  evidence  may  be  received  to  ascertaiii 
whether  or  not  the  bill  actually  passed. 
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2.    :    EVIDENCE.    The  journals  of  the  respective  houses  are 

lecQrds  of  the  proceedings  therein,  and  if  it  shonld  appear  from 
them  that  a  bill  had  not  actuallj  passed,  the  presumption  in 
&Tor  of  the  certificate  would  be  oyerthrown  and  the  act  declared 
invalid. 

Obioinal  application  for  mandamus. 

W.  F.  Oritekfidd,  for  relator. 

George  D.  Meikeljohn,  for  respondent. 

Maxwbll^  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendant^  who  is  county  clerk  of  Nance  county,  to  give 
notice  of  an  election  for  register  of  deeds  of  said  county  at 
the  election  to  be  held  therein  November  3d,  1886.     At 
the  last  session  of  the  legislature  an  act  was  passed  by  both 
branches  of  the  legislature  creatiug  the  oflSce  of  register  of 
deeds  in  counties  having  not  less  than  fifteen  thousand  in- 
habitants.    The  bill  was  then  enrolled,  and  the  enrolled 
bill,  properly  certified  by  the  presiding  officers  and  chief 
clerks  of  each  house,  was  duly  presented  to  the  governor, 
and  by  him  approved.     In  the  bill  that  passed  the  legisla-  . 
ture  the  number  of  inhabitants  in  a  county  entitled  to  a 
register  of  deeds  is  expressed  in  figures  "  15,000.*'     In  the 
bill  as  enrolled  the  number  given  is  "  1,500.''     Laws  1885, 
Ch.  41.     Comp.  Stat,  Ch.  18,  sees.  77 Or-d.    It  will  thus 
be  seen  that  the  bill  providing  for  a  register  of  deeds  in 
counties  having  15,000  or  more  inhabitants  was  never  pre- 
sented to  or  approved  by  the  governor,  while  the  bill 
actually  approved  was  not  passed  by  either  house.     The 
question  for  determination  is,  Is  the  enrolled  bill,  as  certi- 
fied by  the  presiding  officers  of  both  branches  of  the  l^is- 
lature  and  approved  by  the  governor,  the  exclusive  evidence 
of  what  the  law  is?    Or  can  the  court  inquire  whether  the 
alleged  act  was  in  fact  passed  and  is  a  valid  law?    The 
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question  is  presented  to  this  court  for  the  first  time^  and  re- 
quires an  examination  of  the  authorities  relating  to  the 
Subject. 

In  Pacific  Railroad  v.  The  GhvemoTy  23  Mo.,  363,  de- 
cided in  1866,  a  bill  to  issue  the  bonds  of  the  state  to  the 
amount  of  $800,000  to  aid  in  the  completion  of  the  rail- 
roads of  the  state  was  passed  by  the  l^islature  of  Missouri 
and  vetoed  by  the  governor.  It  was  alleged  that  the  bill 
passed  over  the  governor's  objection  by  the  requisite  ma- 
jority and  had  become  a  law.  The  court  held,  Leonard, 
J.,  dissenting,  that  the  validity  of  an  enrolled  statute,  au- 
thenticated in  the  manner  pointed  out  by  law  by  the  cer- 
tificate of  the  presiding  officers  of  the  two  houses  of 
assembly  that  it  passed  over  the  governor's  veto  by  the 
constitutional  majority,  cannot  be  impeached  by  the  jour- 
nals showing  a  departure  from  the  forms  prescribed  by  the 
constitution  in  the  reconsideration  of  the  bill.  It  is  said 
(page  364),  **By  the  common  law  the  statute  roll  was  abso- 
lute and  conclusive  proof  of  a  statute.  The  record  could 
not  be  contradicted.     It  implied  absolute  verity." 

In  Clare  v.  The  State  of  lotoa,  5  Iowa,  609,  it  was  held 
that  the  original  act  on  file  in  the  office  of  the  secretary  of 
state  is  the  ultimate  proof  of  a  statute.  The  question  in 
that  case  was  between  the  original  statute  and  an  erroneous 
copy  thereof. 

In  Duncombe  v.  Prindle,  12  Iowa,  2,  the  object  of  the 
action  seems  to  have  been  to  obtain  a  construction  of  cer- 
tain statutes  for  the  purpose  of  determining  whether  town- 
ships 90-91,  ranges  27-30,  were  within  the  territorial  area  . 
of  Webster  or  of  Humboldt  county,  and  it  was  held  that 
the  enrolled  bill,  signed  by  the  presiding  officers  of  the 
senate  and  house  of  representatives  and  approved  by  the 
governor,  was  the  ultimate  and  conclusive  proof  of  the  1^- 
islative  will,  and  Clare  v.  The  State,  5  Clarke,  509,  was 
cited  with  approval. 

In  Green  v.  WeUer,  32  Miss.,  661,  an  amendment  to  the 
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constitution  abolishing  the  superior  court  of  chancery  and 
transferring  full  equity  powers  to  the  judges  of  the  circuit 
courts,  was  passed  by  the  legislature,  submitted  to  the  peo- 
ple of  the  state,  and  the  amendment  adopted,  and  it  was 
held  that  an  enrolled  bill,  when  duly  authenticated  and 
signed  by  the  governor,  was  conclusive  evidence  of  its  en- 
actment, and  that  it  cannot  be  impeached. 

In  Evans  v,  Brovmej  30  lud.,  514,  the  question  arose  as 
to  the  passage  of  an  act  by  the  requisite  majority,  and  it 
was  held  that  an  enrolled  bill,  properly  authenticated  by 
the  proper  officers  of  the  re6j)ective  branches  of  the  legis- 
lature and  approved  by  the  governor,  was  conclusive  evi- 
dence of  its  existence  as  a  law. 

In  Fcuke  v.  Fleming,  13  Md.,  392,  the  question  involved 
was  the  validity  of  certain  statutes  affecting  bills  of  sale 
and  mortgages  of  personal  property,  and  it  was  held  in  ef- 
fect that  the  engrossed  bill  signed  by  the  governor  was 
better  evidence  of  what  the  law  was  than  the  journals  of 
the  two  branches. 

In  People  v.  Devlin,  33  IS.  Y.,  269,  an  action  was 
brought  by  the  attorney  general  under  a  statute  to  recover 
from  the  defendant  certain  fees  and  commissions  held  by 
him  as  chamberlain  of  the  city  and  county  of  New  York. 
The  defense  was,  that  after  the  passage  of  the  act  and  be- 
fore its  approval  by  the  governor  he,  at  the  request  of  the 
assembly,  returned  the  bill  to  it.  Sec.  5  of  the  act  was 
then  stricken  out,  the  bill  sent  to  the  senate,  which  denied 
the  authority  of  the  assembly  to  change  the  bill.  The 
court  held  that  the  assembly  had  no  power  to  recall  the 
bill,  nor  the  governor  any  power  to  return  it.  That "  when 
both  houses  have  thus  finally  passed  a  bill  and  sent  it  to 
tlie  governor,  they  have  exhausted  their  powers  upon  it, 
except  the  power  of  sending  it  to  the  governor  by  the 
house  in  which  it  originated,  according  to  parliamentary 
1;!W."  There  are  expressions  in  the  opinion  that  the  jour- 
nals could  not  be  resorted  to  for  the  purpose  of  ascertain- 
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ing  whether  an  act  had  been  passed  by  the  requisite  ma- 
jority or  not;  but  the  question  does  not  seem  to  have 
arisen  in  the  case. 

In  Panghom  v.  Yov/ngy  32  N,  J.  Law,  29,  the  question 
involved  was  the  validity  of  "  An  act  to  establish  a  police 
district  in  the  county  of  Hudson,  and  to  provide  for  the 
government  thereof/'  The  case  cited,  in  some  of  its  features, 
resembles  the  one  at  bar,  yet  the  court  held  that  it  was  not 
competent  for  the  court  to  go  behind  the  attestation  of  the 
presiding  officer  of  each  house  and  the  approval  of  the 
governor,  and  admit  evidence  that  the  bill  actually  passed 
by  the  legislature  was  different  from  the  one  submitted  to 
and  approved  by  the  governor.  These  decisions  are  based 
principally  on  the  common  law,  and  questions  relating  to 
constitutional  restrictions  are  not  discussed,  or  but  briefly 
referred  to.  While  at  common  law  the  journals  of  either 
house  are  proper  evidence  of  the  action  of  that  branch  of 
the  l^islature  upon  all  matters  before  it  {Jones  v.  RandaUy 
Comp.,  17  ;  Root  v.  Kingy  7  Co  wen,  613),  yet  no  case  has 
been  cited  where  it  has  been  held  that  under  the  common 
law  power  the  court  would  resort  to  the  journals  for  the 
purpose  of  establishing  the  invalidity  of  an  act  properly 
certified  by  the  presiding  officers  of  each  house  and  ap- 
proved by  the  executive. 

It  must  be  borne  in  mind  that  the  parliament  of  Eng- 
land before  its  separation  into  two  bodies  was  a  high  court 
of  judicature,  possessed  of  the  general  power  belonging  to 
such  court ;  and  after  the  separation  the  power  remained 
with  each  body,  because  each  was  considered  to  be  a  court 
of  judicature  and  exercised  the  functions  of  such  court. 
Cooley  Const.  Lim.,  5th  Ed.,  161.  Hence  the  power  of 
either  house  of  parliament  to  punish  for  contempt.  Id* 
Kelboume  v.  Thompson^  103  U.  S.,  168.  Being  a  court 
the  record  of  each  house  imported  absolute  verity.  In 
this  country,  however,  legislative  bodies  do  not  possess  ju- 
dicial powers.     The  records,  therefore,  are  not  those  of  a 
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court ;  but  are,  nevertheless,  primary  evidence  to  show  the 
action  of  each  house  upon  any  matter  before  it.  The  con- 
stitution of  this  and  a  number  of  other  states  require  each 
house  to  keep  a  journal  of  its  proceedings,  and  publish  the 
same,  and  provides  that  ^'  no  bill  shall  be  passed  unless  by 
the  assent  of  a  majority  of  all  the  members  elected  to  each 
house  of  the  legislature.  And  the  question  upon  final  pas- 
sage shall  be  taken  immediately  upon  its  l^t  reading,  and 
the  yeas  and  nays  shall  be  entered  on  the  journal."  It  is 
also  provided  that  "  every  bill  and  concurrent  resolution 
shall  be  read  at  large  on  three  different  days  in  each  house,'' 
etc. 

It  is  well  known  that  the  object  of  these  provisions  was 
to  prevent  crude  and  hasty  legislation.  The  journals  must 
show  that  a  majority  of  all  the  members  elected  to  each 
house  voted  in  favor  of  the  passage  of  a  bill  before  it  can 
become  a  law.  In  this  state  at  least,  from  its  earliest 
legislature,  the  rules  have  required  the  reading  in  each 
house  of  the  proceedings  of  the  preceding  day  in  order  that 
the  journals  might  be  corrected.  The  certificate  of  the 
presiding  officer  of  each  house  that  a  bill  has  been  duly 
passed  by  the  house  over  which  be  presided,  therefore,  is 
merely  prima/acfe  evidence  of  that  fact,  and  the  court  may 
go  behind  such  certificate  and  inquire  into  the  facts  of  the  case. 
And  this  is  the  view  of  the  supreme  court  of  the  United 
States  in  Gardener  v.  Collector^  6  Wall.,  499,  where  it  is 
said  (page  611) :  "  We  are  of  opinion,  therefore,  on  princi- 
ple as  well  as  authority,  that  whenever  a  question  arises 
in  a  court  of  law  of  the  existence  of  a  statute  or  of  the 
time  when  a  statute  took  effect,  or  of  the  precise  terms  of  a 
statute,  the  judges  who  are  called  upon  to  decide  it  have 
a  right  to  resort  to  any  source  of  information  which  in 
its  nature  is  capable  of  conveying  to  the  judicial  mind  a 
clear  and  satisfactory  answer  to  such  question,  always  seek- 
ing first  for  that  which  in  its  nature  is  most  appropriate, 
QolesB  the  positive  law  has  enacted  a  different  rule." 
16 
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In  Legg  v:  Mayor ^  42  Md.,  220-225,  the  case  of  Gardi- 
ner V,  Collector  is  cited  with  approval.  It  is  said :  "  While 
the  presumptioD  arising  from  the  proper  forms  of  authenti- 
cation of  a  statute  is  very  strong,  that  the  statute  was  regu- 
larly and  constitutionally  enacted  by  the  legislature,  the 
authorities  maintain  that  such  presumption  may  be  over- 
come by  competent  evidence,  and  the  statute  may  be  shown 
to  have  never  .been  constitutionally  enacted.  And  this 
court  has  so  decided  at  the  present  term  in  the  case  of 
Berry  v.  Dntm  Point  Railroad,  41  Md.,  446.  A  valid 
statute  can  only  be  passed  in  the  manner  prescribed  by  the 
constitution,  and  where  the  provisions  of  that  instrument 
in  regard  to  the  manner  of  enacting  laws  are  wholly  dis- 
regarded in  respect  to  a  particular  act  it  would  seem  to  be 
a  necessary  conclusion  that  the  act,  though  having  the 
forms  of  authenticity,  must  be  declared  to  be  a  nullity, 
otherwise  the  express  mandatory  provisions  of  the  consti- 
tution would  be  of  no  avail  or  force  whatever." 

In  Spangler  v.  Jacoby,  14  111.,  297,  it  was  held  that  the 
journals  of  either  branch  of  the  legislature  that  a  particular 
act  was  not  passed  in  the  mode  prescribed  by  the  constitu- 
tion, and  that  the  signature  of  the  speakers  and  governor 
to  an  act  are  presumptive  that  it  became  a  law  in  pursu- 
ance of  the  constitution ;  but  that  this  presumption  may  be 
overcome  by  the  journals.  To  the  same  effect  are  People 
V.  Mahaney,  13  Mich.,  482.  Moody  v.  State,  48  Ala.,  115. 
People  V.  DeWolf,  62  111.,  253.  State  v.  City  of  Hastings, 
24  Minn.,  78.  SouOimck  Bank  v.  Com.,  26  Penn.  St.,  446. 
Jones  V.  Hutchinson,  43  Ala.,  721.  Fowler  v.  Pieree,  2 
Cal.,  165.  People  v.  Supervisors,  8  X.  Y.,  318.  Speer  v. 
Plank  Road  Co.,  22  Penn.  St.,  376.  Opinion  of  the  Jus- 
tices, 35  N.  H.,  579-584.  Opinion  of  the  Justices,  45  Id., 
607-614.  Opinion  of  the  Justices,  52  N.  H.,  622-626. 
People  V,  Pardy,  2  Hill,  31.  Prescott  v.  Board  of  Trtis- 
tees,  19  111.,  324.  People  v.  Sfame,  85  HI.,  121.  Cole- 
man  v.  Dobbins,  S  Ind.,  156-167. 
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In  the  last  case  cited,  it  is  said  (page  162) :  "  It  is  said, 
firguendoy  in  Purdy  v.  The  People,  4  Hill,  384,  that  nul  tid 
record  cannot  be  pleaded  to  a  statute ;  and  in  support  of 
this  position  several  English  authorities  are  cited.  This 
undoubtedly  is  the  English  doctrine,  growing  out  of  their 
peculiar  institutions.  Their  law-making  power  is  omnipo- 
tent. Not  only  the  common  statute  law  governing  the 
ordinary  relations  of  life,  but  the  British  constitution  itself, 
is  the  creature  of  parliament.  In  this  country  legislative 
bodies  are  created  by  the  constitution.  Thus  every  act  may 
be  tested  by  that  instrument  and  declared  void  if  not  in 
conformity  to  its  requirements.^' 

*  The  journals  of  each  house  were  evidently  intended  to 
furnish  the  public  and  the  courts  with  the  means  of  ascer- 
taining what  was  actually  done  in  each  branch  of  the  legis- 
lature. They  are  to  be  treated  as  authentic  records  of  the 
proceedings,  and  the  court  may  resort  to  them  when  the 
validity  of  an  act  is  questioned  upon  the  ground  of  the 
failure  of  the  legislature  to  observe  a  matter  of  substance 
in  its  passage,  for  the  purpose  of  ascertaining  whether  the 
constitutional  provisions  have  been  substantially  complied 
with  or  not.  The  certificate  of  the  presiding  oflBcers  is 
merely  prima  facie  evidence  that  an  act  has  been  duly 
passed,  and  will  be  overthrown  if  it  appears  from  the  jour- 
nals that  it  was  not.  The  necessity  for  such  a  provision  is 
apparent,  as  this  is  the  second  act.passed  at  the  last  session 
of  the  l^islature  which  has  been  before  this  court  where 
the  provisions  of  the  original  act  were  changed  and  others 
inserted,  apparently  without  the  knowledge  of  the  members. 
These  acts  were  properly  certified  when  presented  to  the 
governor  for  his  approval,  but  this  one  at  least  did  not  pass. 
It  follows  that  the  act  is  of  no  force  and  effect,  and  the 
writ  must  be  denied. 

•  Weit  deotbd. 

The  other  judges  concur. 
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City  of  Lincoln,  plaintiff  in  ebbob,  v.  Samuel  B» 
Walkeb,  defendant  in  ebbob. 

1.  Negligence:     goxtributoby    neoliobnce:    bubden    of 

FBOOF.  In  an  action  for  negligence,  where  the  plaintiff  cau 
prove  his  case  without  disclosing  any  negligence  on  his  part-, 
contributory  negligence  is  a  matter  of  defense,  the  burden  of 
proving  it  being  on  the  defendant. 

2.    :  EXCAVATION  IN  STREETS  OF  CITY.    A  peison  traveling 

in  a  public  street,  if  he  exercise  ordinary  care,  has  a  right  to  be 
absolutely  safe  against  all  accidents  arising  from  obstructions  or 
imperfections  in  the  street.  And  if  a  i>er8on  is  authorized  to 
make  an  excavation  in  the  street,  he  is  bound  at  his  peril  ta 
protect  the  same  and  leave  the  street  in  as  safe  condition  as  it 
would  be  if  the  excavation  had  not  been  made. 

Ebbob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Gaslin,  J.,  sitting  for  Pound,  J. 

A.  C.  Ricketts  {Mason  &  Whedon  with  him),  for  plaintiff 
in  error,  cited :  Reynolds  v.  N.  Y.  C.  &  H.  R.  iZ.,  58  N. 
Y.,  248.  Weber  v.  Id.,  58  Id.,  451.  Mcisseth  v.  R.  R,, 
64  Id.,  524.  Thompson  on  Negligence,  1236.  Rudolph 
V.  French,  44  How.  Pr.,  160.  Wendell  v.  R.  R.,  91  K  Y., 
420.  Aurora  &  0.  R.  R.  Co.  v.  Grimes,  13  111.,  585. 
Dyer  v.  Talcott,  16  III,  300.  Galena,  &c.,  R.  R.  Co.  v. 
Fay,  16  111.,  558.  Brannan  v.  May,  17  Ga.,  136.  Ed- 
wards V.  Carr,  13  Gray  (Mass).,  234.  Perkins  v.  Fastej'^n 
&c.,  R.  R.  Co.,  29  Me.,  307.  Walker  v.  Herron,  22  Tex., 
55.  Hyde  v.  Jamaica,  27  Vt,  443.  Dressier  v.  Davis, 
7  Wis.,  527.  Chamberlain  v.  M.  &  M.  R.  R.  Co.,  7  Wis., 
426.     M.  &  a  R.  R.  Co.  v.  Hunter,  11  Wis.,  160. 

Lamb,  BUlingsley  &  Lamberlson,  for  defendant  in  error, 
cited:  RandaUv.  N.  W.  Tel.  Co.,  54  Wis.,  147.  Omaha 
R.  jB.  v.  DooliUle,  7  Neb.,  125.  Mayor  v.  Dodd,  58  Ga., 
238. 
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Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  citj  of  Lincoln  to  recover  damages  alleged  to 
have  been  sustained  by  him  from  falling  into  an  excava- 
tion on  O  street,  in  &ont  of  block  52,  whereby  he  sus- 
tained damages  to  the  amount  of  $3,000.  The  answer  is, 
that  said  plaintiff  well  knew  of  said  excavation;  that  it 
was  well  protected  by  guards  placed  over  and  across  the 
sidewalks  where  they  approached  said  excavation ;  that  the 
street  lamp  of  the  St.  Charles  Hotel  lighted  up  the  same, 
and  would  have  enabled  the  most  casual  observer  to  see 
the  nature  and  extent  of  the  excavation ;  that  the  injury 
was  occasioned  wholly  by  the  plaintiff's  negligence,  etc. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiff  below 
for  the  sum  of  $1,200.  The  city  filed  a  motion  for  a  new 
trial,  in  which  are  forty-one  assignments  of  error.  The 
motion  was  overruled  and  judgment  rendered  on  the  ver- 
dict, but  taxing  the  costs  to  each  party. 

The  errors  relied  upon  are  to  the  giving  and  refusing 
<%rtain  instructions. 

The  testimony  tends  to  show  that  at  the  time  the  acci- 
dent occurred  a  large  brick  building  was  being  constructed 
on  the  north-east  corner  of  block  52,  fronting  on  8th  and 
O  streets;  that  an  excavation  of  the  same  depth  as  the 
cellar  extended  into  O  street  from  12  to  15  feet,  and  from 
50  to  65  feet  in  length ;  that  this  excavation  was  walled  up 
a  little  above  the  surface  of  the  ground,  being  about  four 
inches  above  at  the  north-east  corner,  and  nineteen  at  the 
north-west;  that  as  this  excavation  extended  across  the  side- 
walk a  temporary  fence  was  erected  across  the  sidewalk 
on  the  east  and  west  sides  by  nailing  up  two  six  or  eight 
inch  boards  at  each  of  said  places;  that  a  similar  fence 
was  constructed  on  the  north  side,  the  posts  consisting 
of  2x4  scantling  6  feet  in  length,  driven  into  the  ground 
about  18  inches,  and  two  6  or  8  inch  boards  nailed  on  to 
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these  posts.  There  were  two  openings  left  for  carrying 
material  into  the  building,  one  being  near  the  north-east 
comer,  and  the  other  near  the  north-west  comer.  It  ia 
claimed  that  these  openings  were  closed  at  night,  but  this 
is  denied. 

The  distance  this  fence  was  from  the  excavation  is  not 
certain,  some  of  the  witnesses  saying  it  was  close  to  the 
wall  of  the  excavation,  while  others  state  that  it  was  three 
feet  away.  A  temporary  sidewalk  from  three  to  four 
feet  in  width  was  constructed  around  this  .excavation,  laid 
on  2x4  inch  scantling,  and  the  fence  posts  were  nailed  to 
the  south  side  of  the  temporary  walk.  The  St.  Charles 
Hotel  was  immediately  west  of  the  excavation  in  question, 
and  the  fence  around  it  commenced  on  the  east  side  of  the 
hotel.  There  was  a  dim  light  in  front  of  the  hotel,  ap- 
parently at  the  outer  edge  of  the  sidewalk,  showing  the 
name  of  the  hotel.  O  street  is  one  of  the  public  streets  of 
Lincoln,  the  Union  Pacific  depot  being  located  at  the  foot 
of  the  street,  and  there  being  a  very  large  number  of 
persons  passing  and  repassing  along  said  street.  On  the 
24th  of  November,  1881,  the  plaintiff'  below,  being  a 
stranger  in  Lincoln,  left  the  Oriental  Hotel  in  said  city 
about  7  o'clock  in  the  evening  to  go  to  the  Union  Pacific 
depot.  On  inquiring  the  way  he  was  directed  to  go  north  ■ 
to  O  street,  thence  west  along  said  street  to  the  depot.  The 
night  seems  to  have  been  very  dark,  and  the  plaintiff*  not 
knowing  of  the  obstruction  in  question,  while  a  short  dis- 
tance east  of  the  same,  two  men  passed  on  to  the  sidewalk 
about  40  feet  in  front  of  him,  going  in  the  same  direction 
that  he  was,  and  supposing  them  to  be  more  familiar  with 
the  streets  than  he  was  he  followed  them,  being  guided  by 
their  voices.  As  the  two  persons  named  came  in  front  of 
the  St.  Charles  Hotel  he  observed  that  they  passed  between 
the  li'ght  in  front  of  the  hotel  and  that  building,  being 
considerably  to  his  left,  and  he  believing  that  he  was  too 
far  into  the  street,  stepped  to  the  left  and  fell  into  the  ex- 
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cavatioD  in  question^  a  depth  of  7  feet  3  inches^  and  sus- 
tained serious  injuries  by  which  he  was  rendered  incapable 
of  performing  any  labor  for  a  number  of  months.  The 
verdict  is  not  too  large  if  the  city  is  liable.  The  attorneys 
for  the  city  asked  the  following  instruction^  which  was  re- 
fused: 

"  The  jury  is  instructed  that  before  the  plaintiflF  can 
recover  in  this  action  it  is  incumbent  upon  him  to  show 
that  no  negligence  of  his  contributed  to  the  injury,  dam- 
ages for  which  are  claimed  herein,  and  that  upon  the 
plaintiff  rests  the  burden  of  proof  of  the  absence  of  such 
contributory  negligence." 

There  is  no  uniform  rule  established  in  regard  to  the 
party  upon  whom  rests  the  burden  of  proof  of  contribu- 
tory negligence.  In  some  of  the  states  it  is  held  that 
where  the  plaintiff  can  prove  his  case  without  showing 
contribatory  negligence,  the  burden  is  on  the  defendant. 
In  others,  that  the  plaintiff's  care  is  not  presumed,  and  he 
must  disprove  contributory  negligence.  In  some  of  the 
cases  it  is  held  that  there  is  no  presumption  as  to  care, 
or  the  want  of  it;  and  that  if  the  facts  show  a  duty  of  care, 
the  plaintiff  must  give  some  evidence  that  he  exercised  it, 
otherwise  not.  The  question  is  presented  to  this  court  for 
the  first  time. 

In  Banddl  v.  N.  W.  Tel.  Co.,  54  Wis.,  140  (11  N.  W. 
R.,  419),  it  was  held  that  contributory  negligence  was 
purely  matter  of  defense,  citing  Milwaukee  R.  R.  Co.  v. 
Hunter,  11  Wis.,  160.  Hoyt  v.  Hudson,  41  Id.,  105. 
Prideaux  v.  Mineral  Pointy  43  Id.,  524.  Besaex  v.  R.  R. 
Co.y  45  Id.,  477.  And  this  seems  to  be  the  rule  of  the 
United  States  courts.  R.  R.  Co.  v.  Gladmon,  15  Wall., 
401.  L  R.  R.  Co.  V.  Hord,  93  U.  S.,  291.  See  also  Kelly 
V.  a  &.  N.  W.  Ry  Co.,  19  N.  W.  R.,  521. 

The  New  York  rule  seems  to  be,  that  if  the  evidence 
shows  the  plaintiff's  presence  or  conduct,  or  that  of  his 
servant  or  agent,  to  have  been  involved  in  the  disaster  or 
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its  causes^  then  he  must  disprove  contributory  n^Iigence. 
Abbott's  Tr.  Ev.,  596.  See  the  New  York  cases  cited  in 
18  Albany  Law  Journal,  144, 164,  184;  and  this  rule  is 
recognized  in  Massachusetts.  Parker  v.  Lowell,  11  Gray, 
353. 

In  Pennsylvania  it  is  held  that  contributory  negligence 
is  matter  of  defense,  and  ordinarily  the  burden  of  proving 
it  is  on  the  defendant.  MaUory  v.  Grriffexfy  85  Penn.  St, 
275.  Peniu  Canal  Co.  v.  Bentley,  66  Id.,  80.  Penn.  R.  JB, 
Co.  v.  McTighe,  46  Id.,  816.  BeaUy  v.  Oilmore,  16  Id., 
468.  And  in  Vermont.  HiUv.  New  Haven,  37  Vt.,  501. 
Lester  v.  Pittsford,  7  Id.,  158.  And  the  same  rule  prevails 
in  New  Jersey.  Durant  v.  Palmer,  4  Dutch.,  544.  There 
are  many  other  cases,  both  in  support  of  and  against  the 
rule,  to  which  we  need  not  now  refer.  In  view  of  the 
conflict  in  the  authorities  we  are  compelled  to  adopt  such 
rule  as  may  seem  most  consonant  with  justice.  This  being 
so,  there  certainly  is  no  presumption  that  the  plaintiff  was 
negligent;  we  therefore  hold  the  rule  to  be  that  if  the 
plaintiff  can  prove  his  case'  without  showing  contributory 
negligence,  it  is  a  matter  of  defense  to  be  proved  by  the  de- 
fendant.    Abbot  Trial  Ev.,  695,  and  cases  cited. 

There  is  nothing  in  the  testimony  on  behalf  of  the  plain- 
tiff tending  to  show  that  he  was  guilty  of  contributory 
negligence.  The  burden  of  proof  of  that  fact,  therefore, 
was  on  the  defendant.  The  court  did  not  err,  therefore, 
in  refusing  to  give  the  instruction  in  question.  And  no 
contributory  negligence  being  shown,  the  plaintiff  was  en- 
titled to  recover  for  his  injuries  if  the  proper  precautions 
were  not  taken  to  prevent  persons  passing  along  the  tem- 
porary sidewalk  adjoining  the  excavation  from  falling  into 
it.  As  to  the  liability  of  the  city  in  such  case  there  is  no 
doubt. 

In  Palmer  v.  Lincoln,  5  Neb.,  136,  it  was  held  that 
where  the  obstruction  results  directly  from  the  acts  which 
the  contractor  is  required  to  do,  the  person  who  employs 
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him  is  equally  liable  for  the  injury.  Rohbins  v,  Chicago^ 
4  Wall,,  679.  Storra  v.  Utica,  17  N.  Y.,  108.  Scammonv. 
CJticagOy  25  111.,  424.  That  is,  where  the  contract  itself 
requires  the  performance  of  a  work  intrinsically  danger- 
ous, however  skillfully  performed,  the  party  authorizing 
the  work  is  regarded  as  the  principal.  Dillon  on  Mun. 
Cor.,  §  792.  And  any  person  traveling  in  a  public  street 
has  a  right  to  be  absolutely  safe,  if  he  exercise  ordinary 
<»re,  against  all  accidents  arising  from  obstructions  or  im- 
perfections in  the  street.  If  a  person  is  authorized  by  the 
proper  authorities  to  make  an  excavation  in  the  street,  he 
is  bound  at  his  peril  to  protect  the  same,  and  keep  it  prop- 
erly guarded.  He  must  have  the  walk  or  street  in  as  safe 
a  condition  as  it  would  be  if  the  excavation  had  not  been 
made.  The  city  cannot  exempt  itself  from  liability  result- 
ing from  the  unsafe  condition  of  the  streets,  and  has  no 
authority  to  authorize  another  to  make  them  unsafe.  Jr- 
vine  V.  Wood,  4  Bobt,  138.  Cosgrove  v.  Morgan,  18  N. 
Y.,  84.  Hart  v.  Mayor,  9  Wend.,  607.  Dygert  v.  Schenk, 
28  Wend.,  446. 

In  the  case  last  cited  the  defendant  dug  a  raceway  across 
the  highway  ou  his  own  premises  .to  conduct  water,  and 
erected  a  bridge  over  the  race.  The  plaintiflF's  horse  fell 
through  by  the  breaking  of  a  plank,  and  was  injured. 
The  court  say  (page  447):  "All  the  public  could  require 
was  that  he  should  make  and  keep  the  road  as  good  as  it 
was  before  he  dug  the  ditch.  That  he  accomplished  by 
building  a  substantial  bridge  originally,  which  did  not  get 
out  of  repairs  for  a  number  of  years.  The  road,  however, 
in  the  end  proved  to  be  less  safe  that  it  was  when  the 
bridge  was  firat  built,  certainly  less  so  than  before  the 
ditch  was  dug.  In  suffering  this  the  defendant  came 
short  of  his  obligation  to  the  public,"  etc.  Bobbins  v. 
Chicago,  2  Black.,  418.  Wood  on  Nuisance,  276-277,  and 
<*asc8  cited  in  notes.  We  have  no  doubt  of  the  liability 
of  the  city  in  such  case.     We  see  no  error  in  the  instruc- 
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tioDS  of  the  court,  and  it  is  evident  that  subetantial  jostioe 
has  been  done. 

The  judgment  is  therefore  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


Same  v.  Same. 


Negligence :  excavation  in  street.  A  petson  who  passes 
along  a  pablic  street  open  to  travel  has  a  right  to  presame  that 
it  is  in  a  reasonably  safe  condition,  and  if  in  the  exercise  of  rea- 
sonable care  he  falls  into  an  excavation  in  the  street,  which 
was  not  adequately  protected,  and  sustains  ii\jnries,  he  may  re- 
cover therefor  in  a  proper  case. 

Rehearing  of  foi-egoing  case. 

G  E.  Magoon  and  0.  P.  Mason^  for  plaintiff  in  error. 

Lamb,  Billingsley  '&  Lambertaoriy  for  defendant  in  error. 

Maxwell,  J. 

A  motion  for  a  rehearing  was  filed  on  behalf  of  the 
city,  upon  the  filing  of  the  foregoing  opinion,  accompanied 
by  an  elaborate  brief,  in  which  the  principal  questions  in- 
volved in  the  case  were  ably  discussed  and  presented,  and  a 
rehearing  was  granted  and  the  case  again  argued  and  sub- 
mitted. The  facts  a^e  stated  in  the  former  opinion  and 
need  not  be  repeated  here.  The  chief  justice,  in  a  lengthy 
and  able  dissenting  opinion  filed  herewith,  has  stated  a 
considerable  portion  of  the  evidence  and  copied  the  in* 
structions  given  and  refused.  It  is  unnecessary,  therefore, 
to  copy  the  same  here. 
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It  will  be  seen  that  the  instructions  of  the  court  were 
very  favorable  to  the  city,  and  that  all  the  instructions 
asked  were  given  in  other  instructions,  particularly  No.  9 
asked  by  the  city  and  refused. 

If,  on  the  facts  proved  in  this  case,  a  plaintiff  was  unable 
to  recover,  the  effect  would  be  virtually  to  exempt  munici- 
pal corporations  from  liability  where  excavations  were 
made  in  the  sidewalks  and  left  without  sufficient  protec- 
tion. If  such  a  change  in  the  law  is  made  it  should  be 
done  by  the  legislature,  and  not  the  courts.  The  rule  as 
to  contributory  negligence  adopted  by  this  court  is  con- 
ceded in  the  dissenting  opinion  to  be  the  correct  one,  and 
as  the  evidence  on  the  part  of  the  plaintiff  below  not  only 
&iled  to  show  contributory  negligence  on  his  part,  but  ' 
tended  to  negative  the  existence  of  such  negh'gence  the 
burden  of  proving  the  same  devolved  on  the  city.  The 
instruction  asked,  therefore,  was  properly  refused. 

It  is  very  clear  that  justice  has  been  done."  The  undis- 
puted testimony  shows  that  the  plaintiff  below,  while  walk- 
ing along  O  street,  on  his  way  to  the  U.  P.  depot,  between 
7  and  8  o'clock  in  the  evening,  fell  into  the  excavation  in 
question  and  sustained  injuries  of  a  serious  character,  and 
which  he  did  not  recover  from  for  several  months.  The 
clear  weight  of  testimony  also  shows  that  the  excavation 
on  the  whole  or  a  considerable  part  of  the  north  side  of 
the  lot  in  question  was  left  unguarded — without  barriers 
to  prevent  persons  from*  falling  into  the  same.  A  person 
who  by  night  or  day  passes  along  a  public  street  open  to 
travel  has  a  right  to  presume  that  it  is  in  a  safe  condition  ; 
and  if,  in  the  exercise  of  reasonable  care,  he  falls  intO'an 
excavation  in  the  street  which  was  not  adequately  pro^ 
tected,  and  sustains  injuries,  he  may  in  a  proper  case  recover 
therefor.  Bamhara  v.  Boston,  10  Allen,  290.  Stinsoji  v^ 
OUy  of  Gardiner,  42  Me.,  248.  WiUiama  v.  Ginton,  28 
Conn.,  264.     ToUand  v.  WiUington,  26  Id.,  578.     We  ad- 
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here  to  our  former  opinion,  and  the  judgment  most  be 
affirmed* 

Judgment  affibmed. 
Reese^  J.^  oonouiB. 
Cobb,  Ch.  J.,  dissenting. 

Being  unable  to  agree  with  the  majority  of  the  court  in 
the  opinion  at  which  they  have  arrived  in  this  case,  and  in 
view  of  the  importance  of  the  questions  involved,  and  the 
growing  frequency  of  actions  for  injuries  of  this  kind, 
seriously  threatening  the  value  of  property  within  the  limits 
of  our  municipal  corporations,  I  present  my  views  of  the 
law  of  the  case  somewhat  more  at  length  than  is  usual  in 
dissenting  opinions. 

This  cause  was  heard  at  the  January  term,  1884,  when 
the  judgment  was  affirmed.  An  application  for  a  rehear- 
ing on  the  part  of  the  plaintiff  in  error  having  been  al- 
lowed, the  cause  was  thoroughly  reargued  at  the  present 
term. 

The  action  was  for  damages  sustained  by  the  plaintiff  by 
reason  of  his  falling  into  an  area  of  a  new  building  in 
course  of  construction,  which,  it  is  alleged,  had  been  negli- 
gently left  unguarded. 

There  was  evidence  tending  to  prove  that  at  the  time  of 
the  injury  there  was  in  front  of  the  new  building  at  the 
corner  of  O  and  Eighth  streets,  on  the  south  side  of  O  and 
west  side  of  Eighth,  opposite  the  Metropolitan  hotel  in  the 
city  of  Lincoln,  an  excavation  (area)  extending  along  the 
O  street  front  of  the  building,  about  65  feet  in  length,  18 
or  20  feet  in  breadth,  and  from  8  to  9  feet  in  depth.  There 
was  an  area  wall  around  this  excavation,  extending  from 
the  bottom  to  the  top  of  the  ground,  and  five  or  six  inches 
above  it,  at  or  near  the  west  end  (where  the  injury  occur- 
red).    One  witness  testified  that  a  few  evenings  previous 
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to  the  night  of  the  injury  he  noticed  the  excavation  and 
the  guards  around  it ;  that  the  guards  extended  across  the 
east  end,  and  went  part  way  down  the  side  of  O  street,  the 
north  side  across  the  opening,  and  went  across  the  west  end. 
The  board  extended  down  the  side  about  16  feet — common 
fence  board.  The  one  at  the  west  end  ran  across  to  the 
corner  of  the  St.  Charles  hotel;  and  extended  around  the 
corner  7  or  8  feet,  perhaps.  The  examination  of  this  wit- 
ness was  continued  as  follows : 

Q.  What  was  the  condition  as  to  the  remainder  of  the 
way  at  such  times  along  O  street  ? 

A.  There  was  none  outside  of  those  mentioned,  that  I 
saw. 

Q.   No  guards  or  boards  ? 

A.  No.. 

Q.  What  was  the  distance  of  that  opening  where  there 
was  no  guards  or  boards  along  O  street  ? 

A.   Perhaps  40  feet — 40,  I  should  judge. 

Q.   At  such  time  was  the  area  wall  erected? 

A.   Yes,  sir. 

Q.    And  the  cellar  dug? 

A.   Yes,  sir. 

Q.  Do  you  know  the  condition  of  that  place  on  the 
evening  or  after  night-fall  on  the  evening  of  the  24th  of 
November,  or  Thanksgiving  evening  of  1881,  if  noticed, 
the  night  he  was  injured? 

A.  It  was  about  the  same  as  it  had  been  two  or  three 
days  previous. 

Q.     Did  you  pass  by  on  that  evening? 

A.     Yes. 

Q,     How  often,  if  more  than  once  ? 

A.     I  came  by  that  evening  as  I  came  from  work. 

Q.    That  evening? 

A.  I  did  not  pass  by  as  I  remember  of;  I  was  out 
there. 

Q.  What  time  in  the  evening  was  it  you  passed  by  and 
saw  that  ? 
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A.     Just  at  dusk. 

Q.  Was  it  after  or  before  the  men  had  quit  work  on 
the  building  in  and  around  there? 

A.     After  they  had  quit  work. 

Q.  Were  you  in  and  about  the  place  when  the  plain- 
tiff was  injured? 

A     Yes,  sir. 

*  *  m  m  4t  «  «« 

Q.  What  was  the  condition  of  that  evening,  as  to  light 

or  dark  ? 

A  It  was  a  very  dark  evening. 

Q.  What  time  of  the  evening  was  it  ? 

A.  I  think  it  was  about  eight  o'clock. 

Q.  Could  you  see  the  man  in  the  cellar? 

A.  They  had  a  light  when  I  went  out;  took  a  lamp 

with  them. 

*♦♦♦♦♦♦♦ 

Q.  About  how  far  from  the  north-west  comer  was  it 
where  this  man  lay;  how  far  from  the  west  end  would 
you  judge  he  was  laying  that  evening? 

A.     About  twenty  or  twenty-five  feet. 

Q.  Did  you  notice  as  to  the  condition  of  the  guards  that 
evening  along  opposite  on  O  street  from  where  he  fell  in  ? 

A.     There  was  none  there. 

Q.     What  kind  of  barriers  had  been  kept  along  there? 

A.  There  had  been  posts  set  between  the  ground  and 
the  stone  wall,  and  boards  nailed  up  against  the  posts. 

Q.  Had  there  been  a  temporary  walk  up  to  the  bar- 
rier on  the  outside  ? 

A.     Yes. 

Q.  How  close  was  that  walk  and  temporary  barrier  to 
that  excavation  ? 

A.     Close  up  to  the  stone  wall. 

The  plaintiff  testified  in  his  own  behalf  as  follows: 

Q.  On  what  day  did  you  arrive  in  the  city  of  Lin- 
coln? 
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A.  I  arrived  here  about  four  o^clock  on  the  evening  of 
the  24th  of  November,  1881. 

Q.  You  know  the  place  in  controversy,  where  you  re- 
ceived your  injuries?     State  where  it  is  located. 

A.  It  is  located  on  O  street,  a  little  west  from  8th 
street,  I  think,  and  on  the  south  side  of  O  street. 

Q.  State  when  was  the  first  time  you  ever  passed  along 
that  side  of  O  street  at  or  near  the  place  where  this  exca- 
vation was.  - 

A.  That  was  the  first  time  I  passed  along  O  street — 
along  that  part  of  it.  I  had  been  on  O  street,  that  evening 
before  dark,  from  the  corner  where  that  furniture  store  is 
kept  on  the  west  side  of  Government'  square.  I  had  been 
east  on  Eighth  street  (evidently  meaning  O  street)  to 
about  Sixteenth  street,  where  I  turned  south. 

A.  Had  you  before  that  time  been  along  the  south  side 
of  O  street,  between  Seventh  and  Eighth  streets,  where  this 
excavation  was  ? 

A.  I  never  had ;  had  never  before  that  time  seen  that 
excavation. 

Q.  State  at  what  time  in  the  evening  you  approached 
that  excavation,  and  in  what  direction  ? 

A.  It  was  not  far  from  seven  o'clock,  as  I  can  remem- 
ber, and  I  approached — I  left  the  Oriental  Hotel  with  the 
instructions  there,  and  was  attempting  to  go  to  the  Union 
Pacific  depot.  They  told  me  to  go  straight  north  on  that 
street  till  I  got  to  O  street,  and  when  I  got  there  I  was  to 
go  directly  west,  when  I  would  reach  the  Union  Pacific 
depot,  to  which  my  daughter  was  coming;  I  expected  her 
home.  They  told  me  the  streets  were  by  letters.  I  asked 
if  that  was  O  street ;  they  told  me  it  was,  and  I  went  di- 
rectly west 

Q.     On  the  south  side  of  O  street  ? 

A.    On  the  south  side  of  O  street 

Q.  About  what  kind  of  a  night  was  it  as  you  were  go- 
ing down  there? 
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A.     It  was  dark  and  somewhat  foggy,  as  I  remember  it» 

Q.  Describe  to  the  jury  just  how  you  were  precipitated 
into  that  excavation.     You  are  the  party,  are  you? 

A.  I  am ;  there  were  two  gentlemen  walking  in  front 
of  me,  perhaps  forty  feet,  and  it  being  quite  dark,  and  sup- 
posing that  they  understood  the  streets  of  the  town  better 
than  I  did,  was  following,  as  it  were,  veiy  fast,  the  sound 
of  their  footsteps  on  the  walk. 

Q.     Which  way  were  they  going  ? 

A.  West,  on  O  street.  There  was  a  light  some  forty 
or  fifty  feet  west  of  where  I  was,  a  dim  light  upon  a  post> 
and  I  observed  that  these  men  forty  or  fifty  feet  ahead 
of  me  were  inside  the  light,  next  the  building.  My  sup- 
position was  that  I  had  got  out  of  the  street,  and  that  it 
was  quite  dark.  I  was  getting  out  of  the  beaten  path.  I 
turned  to  the  left,  or  attempted  to  turn  to  the  left,  and  thi» 
foot  was  going  on  nothing  (indicating  the  left  foot).  My 
impression  was  that  I  had  stepped  into  a  hole,  and  I  at- 
tempted to  recover  myself,  I  suppose,  by  my  throwing  this 
foot  round  (the  right),  and  I  continued  to  go  down,  and 
landed  on  the  right  foot,  and  then  I  fell  in  this  position 
on  the  right  hand  (witness  illustrates  the  position),  and  my 
head  hit  something  hard  about  here,  above  the  left  temple. 
The  swelling  appeared  here  where  my  hand  is,  after ;  I 
cannot  tell  for  how  long  a  time.  I  have  no  recollection 
after  my  head  was  hit  that  I  lay — ^I  thought  for  quite  a 
length  of  time;  or  I  cannot  tell  anything  about  the  length  of 
time ;  it  might  have  been  a  long  or  a  shorter  time,  but  I 
was  quite  chilled  when  I  came  to  myself,  and  I  was  not 
chilled  when  I  fell.  My  first  recollection  is,  that  when  I 
came  to  myself  I  was  hunting  for  my  hat.  I  got  my  hat,  and 
looked  above ;  I  could  see  the  light ;  then  I  remembered 
what  I  was  doing  when  this  thing  happened,  and  I  could 
see  that  I  was  in  a  cellar,  or  some  place  I  was  in ;  I  knew 
it  was  impossible  for  me  to  get  out  of  there,  and  I  b^an 
to  halloo  for  help,  and  I  continued  so  for  some  time. 
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Q.  State  what  guard  or  barrier  there  was,  if  any,  be- 
tween the  walk  and  the  place  where  you  fell  into  the  exca- 
vation, on  the  night  you  received  the  injury. 

A.     There  was  none. 

There  was  other  testimony,  but  I  have  quoted  sufficient 
to  show  the  application  of  the  instructions  given  and  re- 
fused upon  the  two  points  of  the  negligence  of  the  city  or 
of  the  builder  in  leaving  the  area  open  and  unguarded,  and 
the  contributory  negligence  of  the  plaintiff  in  walking 
into  it 

The  following  instructions  were  given  to  the  jury  by  the 
court  on  its  own  motion : 

"I.  If  you  find  the  injury  to  the  plaintiff  complained 
of  was  occasioned  by  the  negligence  and  want  of  ordinary 
care  of  defendant,  it  then  devolves  upon  the  defendant  to 
satisfy  you  that  the  negligence  and  want  of  ordinary  care 
of  the  plaintiff  contributed  thereto  to  prevent  a  recovery 
in  the  case. 

"  II.  If  you  find  defendant  did  not  use  ordinary  care 
and  diligence  in  and  about  the  excavating  referred  to,  and 
in  guarding  and  protecting  the  same,  and  in  the  use  of  the 
street,  and  you  find  the  plaintiff  was  injured  by  want  of 
such  ordinary  care  of  the  defendant,  he  cannot  recover  in 
this  ease,  if  you  find  the  plaintiff  in  passing  and  walking 
along  the  street  or  sidewalk  therein  was  guilty  of  negli- 
gence and  want  of  ordinary  care,  and  that  such  negligence 
and  want  of  ordinary  care  on  the  part  of  the  plaintiff  con- 
tributed to  the  injury  ^received,  or  claimed  to  be  received, 
by  the  plaintiff. 

"III.  Ordinary  care  on  the  part  of  plaintiff  is  that 
degree  of  care  and  diligence  which  persons  of  ordinary 
prudence  would  usually  use  under  the  circumstances  in 
which  the  plaintiff  was  placed  at  time  of  falling  into  the 
excavation  in  question. 

"TV.  A  slight  want  of  care  and  diligence  on  part  of 
17  ' 
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plaintiff  will  not  prevent  a  recovery  in  this  case,  provided 
the  injury  complained  of  was  occasioned  by  want  of  ordi- 
nary care  and  diligence  of  the  defendant. 

"V.  Ordinary  care  required  on  the  part  of  defendants 
is  that  degree  of  care  which  a  man  of  ordinary  prudence 
would  usually  use  under  the  same  circumstances  in  exca- 
vating and  using  the  street  in  question  and  guarding  and 
protecting  the  same  so  travelers  would  not  be  injured 
during  the  excavation  and  use  of  the  street. 

"VI.  If  you  find  the  defendant  used  oi-dinary  care  in 
and  about  the  excavation  and  use  of  the  street  in  question, 
and  guarding  and  protecting  the  same,  then  you  will  find 
for  the  defendant." 

The  following  instructions  were  given  at  the  request  of 
the  plaintiff: 

"I.  The  court  instructs  the  jury  that  the  defendant, 
the  city,  is  bound  by  law  to  use  reasonable  and  ordinary 
caution,  and  care,  and  supervision,  to  keep  its  sidewalks 
and  streets  in  a  safe  condition  for  travel  by  night  as  well 
as  by  day,  and  if  it  fails  to  do  so  it  is  liable  for  injuries 
sustained  in  consequence  of  such  feilure,  provided  the 
party  injured  is  himself  exercising  reasonable  and  ordinary 
care  and  caution;  and  the  fact  that  the  plaintiff  may  in 
some  way  have  caused  the  injury  sustained  by  him  will  not 
prevent  his  recovery,  if  by  ordinary  care  he  could  not  have 
avoided  the  consequence  to  himself  of  the  defendant's  neg- 
ligence. 

"  II.  If  the  jury  believe  from  the  evidence  that  the 
corporate  authorities  of  the  city  of  Lincoln  did  not  exer- 
cise reasonable  and  ordinary  care  and  supervision  over  that 
portion  of  the  streets  and  sidewalk  where  the  injury  in 
question  is  alleged  to  have  occurred,  to  keep  it  in  good  and 
safe  condition,  and  by  that  means  allowed  it  to  become  de- 
fective and  unsafe;  and  if  the  jury  further  believe  from 
the  evidence  that  the  plaintiff  in  attempting  to  walk  along 
that  portion  of  the  street  and  sidewalk  by  reason  of  such 
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defects  was  injured,  and  has  sustained  damage  thereby,  as 
charged  in  the  petition,  and  that  he  was  at  the  time  exer- 
cising reasonable  and  ordinary  care  and  caution  to  avoid 
such  injury,  then  the  defendant  is  liable,  and  the  jury 
should  find  for  the  plaintifil 

"III.  The  court  instructs  the  jury  that  while  the  city 
has  a  right  to  permit  lot  owners,  for  the  purpose  of  making 
improvements,  to  make  excavations  or  holes  in  the  public 
streets  or  sidewalks,  yet  when  it  does  so  it  is  bound  to  take 
notice  of  the  character  of  such  holes  or  excavations,  and 
the  condition  in  which  the  streets  or  sidewalks  are  left,  and 
if  such  excavations  are  dangerous,  it  is  the  duty  of  the 
city  to  put  up,  or  cause  to  be  put  up,  and  use  reasonable 
care  to  keep  up,  guards  or  notices  of  some  kind  by  day,  and 
lights  or  guards  by  night,  to  warn  travelers  of  the  condi- 
tion of  the  street  or  sidewalk  at  such  place,  and  such  duty 
cannot  be  shifted  upon  the  lot  owner  or  person  making  the 
excavation. 

'*  IV.  The  court  instructs  the  jury  that  when  an  ex- 
cavation has  been  made  in  the  streets  or  sidewalks  of  a  city, 
without  the  consent  of  the  public,  and  it  is  left  unguarded 
and  unprotected  for  such  a  length  of  time  that  the  public 
authorities  of  the  city,  in  the  exercise  of  reasonable  care 
and  prudence,  ought  to  have  discovered  the  fact,  then 
actual  notice  to  such  authorities  of  the  condition  of  the 
street  and  sidewalk  is  not  necessary  to  hold  the  city  liable 
for  injury  sustained  by  a  person  in  consequence  of  the 
dangerous  condition  of  the  street  or  sidewalk,  if  he  is  him- 
self using  reasonable  and.  ordinary  care  to  avoid  such  in- 
jury. [Modified  as  follows :]  *  And  does  not  by  his  own 
negligence  directly  contribute  to  produce  the  injury  com- 
plained of.^ 

"V.  The  jury  are  further  instructed  that  reasonable 
and  ordinary  care  and  caution  required  of  the  plaintiff,  as 
mentioned  in  these  instructions,  means  that  degree  of  care 
and  caution  which  might  reasonably  be  expected  from  an 
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ordinary,  prudent  j^erson  under  the  circumstances  sur- 
rounding the  plaintiff  at  the  time  of  the  alleged  injury; 
that  the  plaintiff  was  bound  to  exercise  only  ordinarj'  care, 
and  that  slight  negligence  will  not  defeat  his  recover}^  for 
an  injury  received  in  consequence  of  a  defect  in  the  street. 
If  the  city  authorities  were  guilty  of  negligence  and  want 
of  ordinary  care  in  permitting  a  dangerous  excavation  to 
be  made,  and  remain  unprotected  in  a  publicly  traveled 
street.  [Modified  as  follows:]  'And  you  find  the  plaintiff 's 
negligence  did  not  directly  contribute  to  produce  the  in- 
jury complained  of.' 

"  VI.  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff was  injured  by  reason  of  the  defendant's  negligence  and 
want  of  ordinary  care  in  failing  to  keep  its  sidewalks  and 
streets  in  reasonably  good  repair,  or  negligently  allowing 
the  same  to  remain  in  an  unsafe  condition,  as  explained  in 
these  instructions,  and  without  fault  on  his  part,  and  that 
he  has  sustained  damage,  then  the  jury  has  a  right  to  find 
for  him  such  an  amount  of  damages  as  the  jury  believe 
from  the  evidence  will  compensate  him  for  the  personal  in- 
juries so  received,  and  for  his  loss  of  time  in  endeavoring 
to  be  cured,  and  his  expenses  necessarily  incurred  in  respect 
thereto,  if  any  such  loss  or  expenses  have  been  proved,  and 
also  for  the  pain  and  suffering  undergone  by  him,  and  any 
permanent  injury,  if  any  such  has  been  proven.'' 

The  following  instructions,  prayed  for  by  the  defendant, 
were  given : 

"  I.  While  the  plaintiff  had  a  right  to  presume  that 
defendant's  sidewalks  were  in  good  repair,  and  was  only 
bound  to  exercise  ordinary  care,  yet  if  the  jury  find  from 
the  evidence  that  the  plaintiff  was  apprised  and  knew  of 
the  excavation  in  the  sidewalk,  by  a  barricade  across  the 
same,  or  otherwise,  before  receiving  the  alleged  injury,  then 
the  presumption  of  good  repair  ceased,  and  you  will  find 
for  the  defendant,  unless  you  further  find  that  the  plaintiff 
thereafter  exercised  extraordinary  care  and  precaution,  and 
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was  8o  exercisiDg  extraordinary  care  and  precaution  at  the 
time  of  this  alleged  injuiy. 

"  II.  If  you  find  from  the  evidence  that  the  plaintiff  was 
apprised  of  the  excavation  by  the  barriers  placed  across  the 
sidewalk  just  before  receiving  the  alleged  injury,  you  will 
find  for  the  defendant,  unless  you  further  find  that  the  sub- 
sequent negligence  of  the  plaintiff  in  no  way  contributed 
to  the  allied  injury. 

*'  HI.  The  mere  fact  that  the  defendant  city  permitted 
an  excavation  to  be  made  and  exist  in  the  sidewalk  was  not 
of  itself  negligence,  but  suffering  it  to  be  made  and  exist 
without  suitable  protection  would  be  n^ligence,  and  if  the 
jury  believe  from  the  evidence  the  excavation  was,  on  the 
evening  of  the  day  of  the  alleged  injury,  surrounded  by  a 
suitable,  substantial  protection,  or  barricade,  then  you  will 
find  for  the  defendant,  unless  you  further  find  that  the  city 
was  notified  that  said  barricade,  or  a  portion  of  it,  had  been 
removed  and  had  sufficient  time  to  repair  the  same  before 
the  allied  injury  occurred. 

"  IV.  The  jury  are  instructed  that,  while  it  was  the  duty 
of  the  city  to  keep  its  sidewalks  in  repair  for  safe  passage, 
yet  it  had  the  right  to  permit  the  excavation  to  be  made 
under  the  sidewalk,  so  long  as  it  did  not  interfere  with  the 
public  interest,  and  the  city  would  only  be  liable  in  case  of 
negligence  in  permitting  the  excavation  to  remain  open  and 
unprotected  by  suitable  barriers.  And  if  the  jury  believe 
from  the  evidence  that  the  excavation  into  which  the  plain- 
tiff claims  to  have  fallen  and  received  the  alleged  injury 
was  surrounded  by  barriers  sufficient  to  apprise  a  pereon 
exercising  ordinary  care  while  passing  along  the  sidewalk, 
of  the  excavation,  then  you  will  find  for  the  defendant. 

"  V.  The  plaintiff  was  bound  to  exercise  ordinary  care 
for  his  personal  safety  while  passing  along  the  sidewalk  of 
the  defendant,  and  if  the  jury  believe  from  the  evidence 
that  plaintiff's  slight  negligence  contributed  to  the  alleged 
injury,  then  you  will  find  for  the  defendant.     [Modified 
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as  follows :]  *  Although  there  may  have  been  negligence 
on  the  part  of  the  plaintiff,  yet  unless  he  might,  by  the  ex- 
ercise of  ordinary  care,  have  avoided  the  consequences  of 
the  defendant's  negligence — if  you  find  there  was  negli- 
gence on  part  of  defendant  which  caused  the  injury  to  plain- 
tiff complained  of — he,  the  said  plaintiff  is  entitled  ta 
recover  in  the  case/ 

"VIII.  The  jury  are  instructed  that  ordinary  care  is 
that  degree  of  ordinary  care  which  a  person  of  ordinary 
prudence  is  presumed  to  use  under  the  particular  circum- 
stances to  avoid  injury.  It  must  be  in  proportion  to  the 
danger  to  be  avoided  and  the  fatal  consequences  involved 
in  its  neglect." 

The  following  instructions,  prayed  by  the  defendant,  were 
refused  by  the  court: 

"  If  the  jury  believe  from  the  evidence  that  there  was  a 
slight  want  of  ordinary  care  on  the  part  of  the  plaintiff,, 
which  slight  want  of  ordinary  care  contributed  to  the  in- 
juries complained  of,  the  plaintiff  cannot  recover,  unless 
the  jury  further  find  the  negligence  on  the  part  of  the  de- 
fendant was  so  gross  as  to  justify  the  jury  in  finding  that 
the  alleged  injury  was  caused  by  the  willful  and  malicious 
act  of  the  defendant  or  its  agents  or  servants. 

"  VII.*  The  jury  are  instructed  as  a  matter  of  law  that 
if  the  plaintiff  was  guilty  of  any  negligence,  however  slight, 
which  contributed  to  the  injury  complained  of,  he  cannot 
recover.  [Modified  as  follows :]  *  Provided  such  negligence 
directly  contributed  to  the  injury  complained  of.' 

"  IX.  The  jury  are  instructed  that  before  the  plaintiff 
can  recover  in  this  action  it  is  incumbent  upon  him  to  show 
that  no  negligence  of  his  contributed  to  the  injury  dam- 
ages for  which  are  claimed  herein,  and  that  upon  him,  the 
plaintiff,  rests  the  burden  of  proof  of  the  absence  of  such 
contributory  negligence." 

*  NoTB. — ^The  writer  of  thifi  opinion  is  unable  to  tell  from  the  rec- 
ord whether  the  above  instruction,  No.  7,  was  given  as  modified  or 
not. 
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The  jury  found  for  the  plain  tiff,  and  assessed  his  dam- 
ages at  $1,200. 

A  motion  for  a  new  trial  was  overruled. 

The  opinion  of  the  court  upon  the  hearing  of  this  case 
was  chiefly  directed  to  the  consideration  of  the  question  of 
the  burden  of  proof  of  contributory  negligence  on  the 
part  of  the  plaintiff,  under  the  pleadings  and  evidence  in 
the  case.  And  the  argument  of  counsel  at  the  rehearing 
was  addressed  principally  to  this  point. 

As  it  is  conceded  by  the  writer  of  the  original  opinion  in 
the  case  that  there  is  a  conflict  of  authority  as  to  whether 
contributory  negligence  on  the  part  of  the  plaintifi^isa 
matter  to  be  disproved  or  negatived  by  the  plain tifi^  in  pre- 
senting his  case,  on  pain  of  being  non-suited,  or  whether 
it  is  a  matter  of  defense,  strictly,  which  the  plaintifi^  may 
ignore,  unless  presented  by  the  defendant,  and  the  court 
having  stated  the  rule  which.it  was  thought  best  to  follow 
in  such  conflict  of  authority,  it  will  be  adhered  to,  unless 
upon  careful  review  it  shall  be  found  illogical,  or  calcula- 
ted to  lead  to  injustice.  The  rule  thus  stated  is  as  follows: 
"That  if  the  plaintiff  can  prove  his  case  without  showing 
oontributory  negligence,  it  is  a  matter  of  defense  to  be 
proved  by  the  defendant." 

This  rule  is  stated  by  the  supreme  court  of  the  United 
States  in  the  case  of  Irulianapolia  &  St.  Louis  Railroad 
Company  v,  Horst,  93  U.  S.,  291,  in  the  following  lan- 
guage: "Where  the  evidence  on  the  part  of  the  plaintiff 
does  not  tend  to  establish  contributory  negligence  on  his 
part,  and  the  court  charged  that  the  burden  of  proving  it 
rested  on  the  defendant,  and  that  it  must  be  established  by 
a  preponderance  of  the  evidence,  the  charge  was  not  er- 
roneous." The  supreme  court  of  Wisconsin  in  the  early 
cases  of  Chamberlain  v.  The  Milwaukee  and  Mississippi 
Railroad  Co,,  7  Wis.,  425,  and  Dresslet*  v.  JDavis,  Id.,  527, 
the  latter  case  cited  by  counsel  for  defendant  in  their 
brief,  held  that  "In  general,  where  a  party  sues  for  an  in- 
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jury  to  him,  occurring  through  the  alleged  carelessness  or 
negligence  of  the  defendant,  he  must  show  that  he  was  not 
guilty  of  negligence  on  his  part'^  This  rule  was  adhered 
to  in  the  case  of  Milwaukee  &  Chicago  Railroad  Company 
V.  Hunter^  11  Id.,  167,  but  the  reasoning  of  the  opinion  by 
Judge  Paine  is  strongly  against  it.  The  next  case  in  which 
the  point  was  considered  by  that  court  was  that  of  Ackten- 
hagen  v.  The  City  of  Watertowny  18  Id.,  331,  in  which 
the  rule  is  materially  changed,  if  not  reversed.  I  quote 
from  the  syllabus.  "In  an  action  for  an  injury  sustained 
through  the  negligence  of  the  defendant  the  plaintiff  is  not 
bound  in  the  first  instance  to  show  that  he  himself  was  not 
guilty  of  negligence,  which  contributed  to  the  injury,  but 
it  is  enough  if  the  proof  introduced  and  the  circumstances 
attending  the  injury  established  prima  fa/sie  that  it  was 
occasioned  by  the  negligence  of  the  defendant.  But  if  the 
plaintiff  ^s  own  evidence  raises  an  inference  of  negligence 
against  himself,  he  must,  in  order  to  establish  a  prima  fa/sie 
case,  show  that  he  was  guilty  of  no  negligence.^' 

In  the  case  of  Hoyt  v.  The  OUy  of  Hudaon^  41  Id.,  106, 
the  same  court  stated  the  rule  as  follows:  "  In  an  action 
for  injuries  from  negligence,  where  there  is  nothing  in 
plaintiff's  evidence  tending  to  show  contributory  negli- 
gence, the  pregumption  is  against  it,  and  the  burden  of 
proof  is  upon  the  defendant.  If  contributory  negligence 
conclusively  appears  from  plaintiff's  own  evidence,  he  will 
be  non-suited,  while  if  the  evidence  merely  tends  to  show 
such  negligence,  the  question  will  be  for  the  jury." 

The  rule  thus  laid  down  is  explained  and  adhered  to  in 
Frideaux  v.  The  City  of  Mineral  Point,  43  Id.,  513.  The 
court,  by  C.  J.  Ryan,  says,  in  speaking  of  the  said  case: 
**The  rule  intended  in  that  case  is,  that  a  plaintiff  giving 
evidence  of  the  negligence  of  the  defendant  and  the  re- 
sulting injury  to  himself,  without  showing  any  contribu- 
tory negligence,  is  bound  to  go  no  further — he  is  not  re- 
quired to  negative  his  own  negligence.      If,  however,  the 
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j)laintiff  in  proving  the  injury  shows  contributory  negli- 
genoe  sufficient  to  defeat  the  action^  he  disproves  his  own 
case  of  injury  by  the  negligence  of  the  defendant  alone. 
If  the  plaintiff's  evidence  leaves  no  doubt  of  the  &ct,  hia 
contributory  negligence  is  taken  as  matter  of  law  to  war- 
rant a  non-suit.  If  the  plaintiff's  evidence  leaves  the  fact 
in  doiibty  the  evidence  of  contributory  negligence  on  both 
sides  should  go  to  the  jury.'' 

The  rule  as  above  explained  is  adhered  to  in  BwndaU  v. 
The  Northwestern  Telegraph  Co.^  54  Id.,  140,  and  in  Kelly 
r.  Chioago  &  K  W.  Ry.  Cb  ,  19  N.  W.  Rep.,  521. 

This  question  came  before  the  supreme  court  of  Missouri 
in  the  case  of  Thompson  v.  The  North  Missouri  Railroad 
Company,  51  Mo.,  190.  In  that  case  the  circuit  court  had 
sustained  a  demurrer  to  the  petition  because  there  was  no 
averment  that  the  plaintiff  at  the  time  was  exercising  due 
care,  and  was  himself  without  negligence  contributing  to 
the  injury.  The  judgment  was  reversed,  the  court  in  the 
opinion  saying:  "Negligence  on  the  part  of  the  *plaintiff 
is  a  mere  defense  to  be  set  up  in  the  answer  and  shown 
like  any  other  defense,  though  of  course  it  may  be  inferred 
from  the  circumstances  proved  by  the  plaintiff  upon  the 
trial." 

While  there  are  many  cases  holding  to  the  contrary,  it 
cannot  be  denied  that  the  rule  laid  down  by  this  court  in 
the  original  opinion  is  sustained  by  sufficient  authority, 
is  sufficiently  logical  and  reasonable.  And  I  think  it  free 
from  the  charge  of  tending  to  injustice. 

Assuming  the  above  conclusion  to  be  correct,  I  think 
the  instructions  to  the  jury  in  the  main  correct  upon  the 
subject  of  contributory  negligence  and  the  burden  of 
proof. 

Counsel  for  plaintiff  in  error  contends  that  by  the  giv- 
ing  of  instruction  No.  1,  the  court  withdrew  from  the  con- 
sideration of  the  jury  the  evidence  of  plaintiff  below* 
which  tended  to  show  a  want  of  ordinary  care  on  his 
part. 
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As  we  have  seen  in  the  case  of  PHdeaux  v.  The  City  of 
Mirtei'cd  Point,  supra,  a  case  upon  which  this  court  relied 
amoug  others  in  the  conclusion  to  which  it  arrived  upon 
the  point  above  considered,  the  learned  court  say,  in  ex- 
plaining the  rule  in  Hoyt  v.  Hudson,  supra :  "  It  does  not 
put  the  (mus  probandi  in  all  cases  upon  the  defendant,  as 
the  learned  judge  appears  to  have  stated.  The  rule  in- 
tended in  the  case  is,  that  a  plaintiff  giving  evidence  of  the 
negligence  of  the  defendant  and  the  resulting  injury  to 
himself,  without  showing  any  contributory  negligence,  is 
bound  to  go  no  further.  He  is  not  bound  to  negative  his 
own  negligence.  If,  however,  the  plaintiff  in  proving  the 
injury  shows  contributory  negligence  sufficient  to  defeat 
the  action,  he  disproves  his  own  case  of  injury  by  the  neg- 
ligence of  the  defendant  alone.*' 

However  the  instruction  complained  of  might  have 
been  intended  by  the  judge  who  gave  it,  or  might  be  un- 
derstood by  a  lawyer,  I  think  the  jury  may  well  be  sup- 
posed to  have  understood  it  to  mean  that  if  they  believed  the 
statement  of  the  plaintiff  as  to  the  facts  and  circumstances 
of  his  injur}',  as  given  in  his  evidence,  they  must  then,  in 
order  to  defeat  his  recovery,  find  from  the  evidence  given 
on  the  part  of  the  defendant  "that  the  negligence  and 
want  of  ordinary  care  of  the  plaintiff  contributed '^  to  the 
injury.  This  instruction  can  only  be  sustained,  if  at  all, 
upon  the  assumption  that  as  matter  of  law  there  was  noth- 
ing in  the  evidence  on  the  part  of  the  plaintiff  that  tended 
to  show  contributory  negligence  on  his  part. 

The  plaintiff,  according  to  his  own  evidence,  was  in  a 
strange  city,  and  in  a  part  of  it  where  he  had  never  been 
before.  The  night  was  so  dark  that  his  eyesight  did  not 
enable  him  to  keep  on  his  way,  and  so  he  followed  the 
sound  of  the  footsteps  and  voices  of  two  men  going  the 
same  way,  and  some  forty  feet  ahead  of  him.  I  quote 
further  from  the  plaintiff's  testimony  on  his  cross-examina- 
tion, counsel  taking  a  plat  and  referring  to  the  same  in  the 
examination. 
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Q.  When  you  came  down  here  did  yoa  not  find  a  walk 
turning  off  there  to  go  round  this  excavation  ? 

A.     It  may  have  done  so. 

Q.     Don't  you  know  it  did  so? 

A.  It  was  dark,  I  could  not  say,  and  I  was  not  back 
there  again. 

Q.  But  you  was  walking  here  when  you  took  this  to 
be  the  front  of  the  building? 

A.    If  this  is  O  street  I  came  down  here. 

Q.  This  is  the  street  running  here;  this  is  supposed  to 
be  the  street  laying  here;  that  is  the  area  wall  standing 
there — that  black  wall ;  that  is  the  west  side  of  the  build* 
ing — ^that  point  there;  and  this  is  the  east  side. 

Witness.    This  is  where  the  St.  Charles  is? 

Mason.    Yes. 

Q.  Where  were  you  when  you  fell  off  this  building. 
This  is  the  east  end  of  the  cellar  here;  this  is  the  sidewalk 
laying  out  here  (marked  sidewalk);  this  is  the  temporary 
w&lk;  that  is  the  area  wall;  this  is  O  street;  and  this  out 
here  is  O  street.     Where  were  you  when  you  fell  off? 

A.  I  must  have  been  fifteen  feet  from  that  comer 
of  the  cellar,  or  somewhere  about  it.  That  would  make 
it  there,  would  it  not?  (indicating  on  the  plat  to  the  north- 
west comer.) 

Q.     You  think  you  was  more  than  fifteen  feet? 

A.     I  cannot  tell. 

Q.     Which  way  were  you  traveling? 

A.     I  was  going  west. 

Q.  Well,  now;  when  you  struck  this  barrier  up  here^ 
you  came  down  here  and  struck  this  barrier.  There  was 
a  barrier,  was  there  not,  there?  Did  you  not  see  any  bar- 
rier there?  When  you  came  down  O  street  you  came  on 
Ae  sidewalk  down  O  street  above  here? 

A.    I  did. 

Q.     Was  it  downhill  or  uphill? 

A.     I  think  it  was  downhill  a  little. 
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Q.  Did  you  observe  this  barrier  when  you  struck  it 
liere? 

A.     I  did  not. 

Q.  You  swear  there  was  not  a  barrier  there,  or  that 
you  did  not  see  any. 

A.  My  recollection  is  I  turned  a  little  to  the  right,  fol- 
lowing these  two  men. 

Q.    Where  were  the  two  men? 

A.    They  were  in  front  of  me  about  forty  yards. 

Q.     What  makes  you  think  about  forty  yards? 

A.  I  could  hear  them  talking — the  sound  of  their 
voices^  and  the  sound  of  their  feet  on  the  sidewalk. 

Q.  Could  you  measure  the  distance  by  the  sound  of 
voices  ahead  of  you? 

A.     Certainly  not 

Q.  And  could  you  measure  the  distance  by  the  sound 
of  their  feet  on  the  sidewalk? 

A.     It  would  give  mean  idea  of  the  distance. 

Q.     Could  you  see  them  at  all? 

A.     I  think  I  could  see  the  outline  of  them. 

Q.  Then  you  were  following  the  outline  of  them,  were 
you? 

A.     And  the  sound  of  their  voices  and  their  feet. 

Q.  These  two  men  you  were  following,  which  way 
were  they  going? 

A.     They  were  going  west 

Q.  At  the  time  were  they  in  the  light  of  this  lamp 
down  here,  or  of  a  lamp? 

A.  They  were  some  distance  on  there  to  the  left  of  me 
near  to  the  lamp  and  the  St.  Charles  Hotel. 

Q.    Between  the  lamp  and  building? 

A.    Yes. 

Q.  And  when  you  walked  off  the  walk  you  struck  a 
straight  line  for  them. 

A.  I  turned  a  little  to  the  left  in  order  to  go  whero 
the  men  were;  I  thought  I  had  got  too  far  in  the  street 
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Q.  You  turned  to  the  left  in  order  to  go  where  these 
men  were? 

A.    Yes,  sir. 

Q-  When  you  turned  to  the  right  up  here  were  you 
following  these  men,  you  swore  you  were  turning  to  the 
right  here.     Now  were  you  following  these  two  men  ? 

A.  I  was  following  the  two  men,  supposing  they  knew 
the  streets  better  than  I  did,  I  followed  after  them. 

Q.  Then  you  were  just  following  after  these  two  men 
— ^that  is  the  fact,  ainH  it  ? 

A.  I  was  governing  my  motions  somewhat  by  theirs^ 
I  tried  to  explain  in  answer  to 

Q.  Never  mind — answer  me  now.  I  want  you  should 
tell  me  when  you  turned  here  if  you  turned  in  conse^ 
queuce  of  this  barrier,  or  you  turned  simply  to  follow 
these  men? 

A.  My  recollection  is  I  noticed  there  was  a  turn  in  the 
street  there.  At  the  same  time  I  followed  the  men  round, 
I  noticed  the  men  turned,  and  I  followed  them,  and  waa 
governing  my  motions  by  theirs.  * 

Q.  The  same  was  true  when  you  turned  here  (indicating 
on  the  plat),  you  was  governing  your  motions  by  theirs? 

A.  I  remember  having  the  impression  that  I  had  got 
out  on  the  street  rather,  because  they  were  further  to  my 
left;  I  having  that  impression. 

Q.     What  else  do  you  remember? 

A.     I  remember  following. 

Q.  Which  way  was  you  looking?  You  had  your  eyes 
on  these  men.     You  remember  of  seeing  them,  don't  you? 

A.     Yes,  I  was  looking  obliquely  to  the  left. 

Q.     You  were  looking  at  these  men,  weren't  you? 

A.  I  was  looking  at  them.  I  could  see  the  dim  out- 
line of  them  at  the  time,  and  followed  the  men. 

Q.     Obliquely  to  the  left? 

A.  I  could  hear  the  sound  of  their  voices,  and  I 
thought  I  saw  the  outline  of  them  inside  of  that  lamp. 
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Q.  That  was  at  the  time  you  followed.  Could  you  not 
at  that  time  have  seen  the  walk  if  you  had  looked  down 
on  the  walk  ? 

A.     I  don't  think  I  could. 

Q.     Will  you  sw^ear  you  could  not  ? 

A.     I  don't  think  I  could  see  the  walk. 

Q.  Did  you  not  answ  er  or  swear  a  few  moments  ago 
that  you  could  see  the  dim  outline  of  these  men  for  forty 
feet? 

A.  I  said  by  the  lamp  I  could.  I  could  hear  their 
voices,  and  hear  the  sound  of 

Q.  Did  I  not  ask  you  what  made  you  turn  up  here 
and  you  told  me  you  did  not  see  any  barrier,  but  you  saw 
the  dim  outline  of  these  men  and  you  were  following 
them? 

A.  My  recollection  is  not  clear  about  that.  I  am  con- 
fident that  I  was  following  them  more  from  the  sound  of 
their  voices  and  the  sound  of  their  feet  than  anything 
else. 

Q.  But  you  did  not -testify,  or  your  recollection  is  not 
clear  as  to  what  you  did  testify  on  that  point.  Is  tliat 
what  you  mean  to  say?  I  ask  you 'if  you  did  not  testify 
to  me  that  you  was  following  them  because  you  could  see 
the  dim  outline  of  them?  After  I  pressed  you  about  fol- 
lowing from  the  walk  where  you  stepped  off,  did  you  not 
tell  me  you  could  see  the  dim  outline  of  them  ? 

A.     I  don't  remember. 

Q.  Are  you  willing  to  swear  that  if  you  had  been 
looking  down  at  the  plank  that  night,  that  you  could  not 
have  seen  the  plank  ? 

A.  I  don't  think  I  could  along  here.  I  might  if  I 
had  been  down  by  the  lamp. 

Q.  Are  you  willing  to  swear  that  you  could  not  have 
seen  the  plank  in  any  place — without  a  lamp,  I  mean? 

A.     Not  definitely. 

Q.  Was  it  any  lighter  when  you  left  the  Oriental  Hotel 
than  it  was  when  you  fell  off? 
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A.     I  don't  remember. 

Q.  Now  when  you  did  fall  into  the  cellar,  you  turned 
sharply  to  the  left,  did  you,  to  go  in  the  direction  of  these 
men? 

A.     I  turned  a  little  to  the  left; — in  that  direction. 

Q.  Did  you  turn  obliquely  to  the  left?  What  I  mean 
is,  did  you  turn  sharply  and  walk  directly  in  that  direc- 
tion, or  did  not  walk  obliquely  to  the  left  gradually?  Did 
you  make  a  right  angle? 

A.     I  made  one  step  in  that  direction  and  that  foot 

went  down. 

♦  *  *  *•*  *  «  ** 

Q.  Were  you  on  the  ground  or  on  the  plank  when  you 
took  that  step? 

A.     I  could  not  be  certain. 

Q.  And  you  took  that  step  in  order  to  head  in  the  di- 
rection of  these  men  you  saw  ? 

A.    I  did. 

Q.  And  these  men  you  saw  were  between  the  St. 
Charles  Hotel  and  the  light? 

A.     They  were. 

Q.  And  you  turued  in  that  direction  in  order  to  go  di- 
rectly in  the  direction  where  these  men  stood  ?  That  was 
your  motive,  was  it  not? 

A.  I  made  the  step  to  the  left,  thinking  I  had  got  too 
far  into  the  street,  and  I  thought  that  by  eeeing  the  men 
80  far  to  my  lefi^ 

Q.  And  they  were  the  dogs,  if  such  I  may  call  them, 
that  made  you  turn  off  in  that  direction? 

A.     They  had  something  to  do  with  it,  yes. 

Q.     Do  you  still  insist  on  swearing  that  that  night  you 
did  not  see  a  barrier  on  here? 
A.     I  may  have  seen  them. 
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Q,  Do  you  still  insist  on  swearing  that  you  saw  no 
guard  there  (counsel  pointed  to  the  eastern  runway  on 
the  blotting-paper  plat)  ? 

A.  I  don't  remember  of — I  don't  remember  to  have 
seen  any  guard  there. 

Q.  Do  you  still  insist  upon  swearing  that  there  was  no 
guard  there?  Do  you  say  you  might  have  seen  that  bar- 
rier there  (indicating  on  the  plat  the  end  of  Eighth  street)? 

A.  I  remember  this,  that  I  turned  to  the  right  there. 
I  may  have  seen  a  barrier,  but  I  don't  rememb^  it. 

Q.     You  say  you  may  have  seen  the  barrier? 

A.  I  remember  turning  to  the  left,  and  may  have  seen 
an  obstruction  there— or  to  the  right  I  mean,  in  place  of 
the  left. 

Q.  You  did  not  see  any  poles  or  buildings  there  at  all, 
did  you? 

A.     I  don't  remember. 

Q.  You  did  not  see  that  house  in  the  street  atall^ 
against  which  the  first  barrier  was  nailed  (taking  a  plat  and 
referring  to  it) — ^this  one*?  You  did  not  see  that  house 
there,  did  you? 

Witness — This  is  the  sidewalk  running  down  there. 

Mason — Yes,  this  is  the  street  off  here. 

A.     I  think  I  did  see  a  house  there. 

Q.     In  the  street? 

A.     I  think  so. 

Q.     You  think  you  saw  this  barrier? 

A.     Yes. 

Q.  Did  you  see  the  Metropolitan  lights  across  the 
street? 

A.  I  don't  remember,  but  I  think  I  saw  lights.  I  do 
not  remember  for  certain,  but  I  think  I  saw  lights  on  the 
opposite  side  of  the  street. 

Now  can  it  be  said  as  matter  of  law  that  there  is  noth- 
ing in  the  above  testimony  of  the  plaintiff  which  tends  to 
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show  contributory  negligence  on  his  part?  The  court  told 
the  jury  in  the  first  instruction  prayed  by  the  plaintiff  in 
error,  that  if  the  jury  should  find  from  the  evidence  that 
plaintiff  was  apprised  and  knew  of  the  excavation  in  the 
sidewalk  by  a  barricade  across  the  same,  or  otherwise,  be- 
fore receiving  the  alleged  injury,  then  the  presumption  of 
good  repair  ceased,  and  that  they  should  find  for  the  de- 
fendant, unless  they  should  further  find  that  the  plaintiff 
thereafter  exercised  extraordinary  care  and  precaution,  and 
was  so  exercising  extraordinary  care  and  precaution  at  the 
time  of  the  alleged  injury.  Had  this  instruction  not  been 
entirely  nullified  by  the  first  instruction  above  quoted, 
could  the  jury  have  found  that  the  plaintiff  was  in  the  ex- 
ercise of  extraordinary,  or  even  of  ordinary  care  and  precau- 
tion, when  as  testified  by  him  he  had  seen  the  barrier 
across  the  sidewalk,  and  having  turned  to  the  right  and 
pursued  his  course  in  or  near  the  middle  of  the  street  for  a 
short  distance,  he  turned  sharply  to  the  left  and  walked 
into  the  excavation  without  feeling  his  way  so  as  to  avoid 
the  same?  I  think  not.  Again,  I  do  not  think  that  the 
jury,  had  they  considered  the  que  stion  before  them,  could 
have  found  the  plaintiff  to  have  been  in  the  exercise  of  ex- 
traordinary, or  even  of  ordinary,  care  and  caution,  when 
through  the  streets  of  a  strange  city  on  a  dark  night  he 
followed  the  dim  outline  and  the  sound  of  the  voices  and 
foot&U  on  the  sidewalk  of  two  strange  men.  Certainly  he 
could  shift  no  part  of  his  own  duty  to  the  shoulders  of 
these  two  men. 

But  the  real  point  is,  did  the  testimony  of  the  plaintiff 
tend  to  show  contributory  negligence  on  his  part?  If  so, 
it  was  matter  proper  for  the  considemtion  of  the  jury,  and 
should  not  have  been  taken  from  them,  as  I  think  it  was 
by  a  construction  of  the  first  instruction,  which  I  think 
the  jury  were  warranted  in  placing  upon  it,  and  actually 
did  place  upon  it. 

Bead  together,  the  two  instructions  (No.  1  of  instruc- 
18 
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tions  given  by  the  court  on  its  own  motion,  and  No.  1  of 
instructions  given  at  the  request  of  plaintiff  below)  not 
only  nullify  each  other,  but  they  do  withdraw  from  the 
consideration  of  the  jury  the  circumstances  detailed  by  the 
plaintiff,  which  I  think  tend  to  prove  contributory  negli- 
gence. Negligence  is  the  absence  of  care,  and  vice  versa. 
Extraordinary  care  is,  therefore,  the  absence  of  slight  neg- 
ligence, and  the  jury  are  told  in  effect  that  it  being  proved 
that  the  injury  resulted  from  the  negligence  of  the  defend- 
ant, the  burden  devolved  upon  the  defense  to  show  by  evi- 
dence offered  on  its  part  that  under  the  circumstances  the 
plaintiff  was  guilty  of  at  least  slight  contributory  n^li- 
gence.  To  so  instruct  them  was  to  direct  their  attention 
upon  this  branch  of  the  case  solely  to  the  defendant's  testi- 
mony, or  rather  lack  of  testimony,  and  to  advise  them 
that  if  from  scanning  that  alone,  they  did  not  find  proof 
of  slight  negligence  on  the  part  of  the  plaintiff,  the  latter 
would  be  entitled  to  recover.  Such  a  rule,  if  carried  to  its 
logical  limits,  would  leave  a  defendant  powerless,  or  at  the 
mercy  of  the  individual  opinion  of  the  presiding  judge  in 
every  not  extreme  case,  in  which  he  is  obliged  to  depend 
upon  a  cross-examination  of  the  plaintiff  and  his  witnesses 
for  a  disclosure  of  his  adversary's  negligence,  causing  or 
contributing  to  the  injury  complained  of.  Such,  in  an  ex- 
treme case,  would  probably  not  be  contended  for  as  being 
the  law,  but  whatever  rule  is  adopted  must  be  applicable 
alike  to  extreme  cases,  and  those  which  would  not  be  so 
regarded,  otherwise  the  determination  as  to  what  rule  shall 
be  applied  in  a  particular  case  will  depend  upon  the  decis- 
ion of  the  presiding  judge  as  to  what  class  it  falls  into, 
and  this  would  be  to  commit  the  decision  of  causes  to  mere 
caprice.  Is  follows,  therefore,  of  necessity,  that  in  every 
action  of  this  kind,  in  which  there  is  anywhere  in  the 
record  any  evidence  tending  in  any  degree  to  prove  the 
existence  of  contributory  negligence,  the  jury  must  be  left 
to  determine  from  all  the  evidence  before  them  whether  or 
not  it  in  fact  existed. 
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In  the  case  of  Railroad  Co.  v.  Stout,  17  Wall.,  657,  the 
supreme  court  of  the  United  States,  in  approving  an  in- 
struction by  the  trial  court,  ^hereby  a  question  of  contribu- 
tory negligence  was  left  to  the  jury,  say:  ''Upon  the  facts 
proven  in  such  cases,  it  is  matter  of  judgment  and  discre- 
tion of  sound  influence  what  is  the  deduction  to  be  drawn 
from  the  undisputed  facts.  Certain  facts  we  may  suppose 
to  be  clearly  established,  from  which  one  sensible,  impar- 
tial man  would  infer  that  proper  care  had  not  been  used^ 
and  that  negligence  existed.  Another  man,  equally  sensi- 
ble, and  equally  impartial,  would  infer  that  proper  care 
had  been  used,  and  that  there  was  no  negligence.  It  is 
this  class  of  cases,  and  those  akin  to  it,  that  the  law  com- 
mits to  the  decision  of  a  jury.  *  *  *  It  is  assumed 
that  twelve  men  know  more  of  the  common  afiPairs  of  life 
than  does  one  man.  That  they  can  draw  wiser  and  safer 
conclusions  from  admitted  facts  thus  occurring  than  a  sin- 
gle judge.  In  no  class  of  cases  can  this  practical  experience 
be  more  wisely  applied  than  in  that  we  are  considering. 
We  find  accordingly,  although  not  uniform  or  harmonious, 
that  the  authorities  justify  us  in  holding  in  the  case  before 
us  that  although  the  facts  are  undisputed,  it  is  for  the 
jury  and  not  for  the  judge  to  determine  whether  proper 
care  was  given,  or  whether  they  establish  negligence.'' 

The  above  case  was  cited  with  approval  and  followed  by 
this  court  in  the  case  of  A.  &  N.  R.  R.  Co.  v.  Bailey,  11 
Keb.,  882,  which  latter  case  was  approved  and  followed  in 
that  of  Huff  V.  Ames,  16  Id.,  139. 

I  am  therefore  of  the  opinion  that  the  court  erred  in 
giving  the  instruction  number  1  of  instructions  given  by 
the  court  on  its  own  motion,  and  that  for  such  error  there 
ought  to  be  a  new  trial. 
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The  State  of  Nebraska,,  ex  rel.  The  Attorney 
General,  v.  The  Farmers  and  Mechanics  Mu- 
tual Benevolent  Association  of  Lincoln,  Ne- 
braska, J.  C.  McBride,  J.  Gillespie,  H.  V. 
HoAGLAND,  John  Currie,  Geo.  W.  Fletcher,. 

AND  J.  B.  i'OMLIN. 

1.  Insurance :    oontbact  defined.    A  contract  by  which  one 

party  for  a  consideration  promises  to  make  a  certain  payment  of 
money  npon  the  destruction  or  iiy  nry  of  something  in  which  the 
other  party  has  an  interest,  is  a  contract  of  insnrance,  whatever 
may  be  the  terms  of  payment  of  the  consideration  by  the  as- 
sured, or  the  mode  of  estimating  or  securing  payment  of  the 
stun  to  be  paid  by  the  insurer  in  the  event  of  loss. 

2.    :    CASE  STATED.     Upon  the  facts  appearing  in  the  record, 

Meldj  That  defendant  was  a  mutual  insurance  company,  and  as 
such  must  comply  with  the  provisions  of  the  act  of  June  Ist^ 
1873,  and  receive  the  certificate  of  the  auditor  of  the  state  be- 
fore transacting  business. 

Quo  WARRANTO. 

WUliam  Leese,  Attorney  OenercU,  and  If.  K.  Origgs,  for 
relator. 

Harwood,  Ames  &  Kdh/f  for  respondent. 

Eeese,  J. 

This  is  an  original  proceeding,  instituted  for  the  pur- 
pose of  ousting  defendants  from  transacting  the  business 
of  life  insurance. 

The  information  alleges  in  substance  that  defendant  as- 
sociation is  now  and  has  been  for  some  time  transacting 
the  business  of  life  insurance  within  the  state,  and  issuing 
policies  or  certificates  of  insurance  upon  the  lives  of  per- 
sons within  the  state.     That  it  has  not  complied  with  the 
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laws  of  the  state  relating  to  the  transaction  of  the  business 
of  life  insurance^  and  has  not  at  any  time  obtained  a  cer- 
tificate from  the  auditor  of  the  state  permitting  it  to 
transact  such  business,  and  that  it  has  no  authority  of  law 
to  engage  therein.  That  defendants  McBride,  Gillespie, 
Hoagland,  Currie,  Fletcher,  and  Tomlin  are  the  officers  of 
said  association,  and  as  such  are  soliciting  risks  and  effect- 
ing contracts  of  insurance  in  its  behalf.  Exhibits  are  at- 
tached showing  the  form  of  "application  for  membership," 
"certificate  of  membership,"  "security  note,"  "receipt  for 
membership  fee,"  circulars,  etc.,  in  use  by  defendants  for 
the  purpose  of  effecting  the  issuance  of  indemnity  or  in- 
surance upon  the  lives  of  persons. 

The  answer  consists  alone  of  the  denial  "that  the  de- 
fendant, the  Farmers  and  Mechanics  Mutual  Benevolent 
Association,  has  not  complied  with  the  laws  of  the  state  of 
Nebraska  relating  to  the  transaction  of  the  business  of 
life  insurance  within  said  state." 

Upon  the  argument  it  was  conceded  by  defendants  that 
no  certificate  or  permission  of  the  auditor  had  been  issued 
to  them  as  is  required  by  law  to  be  issued  to  insurance 
companies,  but  it  was  contended  that  no  such  certificate 
was  necessary.  That  defendant  association  is  not  an  in- 
surance company  in  contemplation  of  law,  and  therefore  is 
not  within  the  restrictions  and  prohibitions  of  the  act  of 
1873  (chapters  16  and  43,  Compiled  Statutes,  1885). 

The  certificate  of  membership,  omitting  the  name  of  the 
assured,  is  as  follows: 

"Farmers  and  Mechanics  Mutual  Benevolent  Associa- 
tion, incorporated  under  laws  of  Nebraska,  October  13th, 
1884,  Lincoln,  Nebraska.  This  certificate  of  member- 
ehip  witnesseth  and  declares : 

"That  in  consideration  of  the  representations  and  agree- 
ments made  in  the  application  for  this  certificate  of  mem- 
bership, and  bearing  even  date  herewith,  which  is  made  a 
part  of  this  contract,  the  payment  of  an  admission  fee  of 
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not  exceeding  ten  dollars,  the  payment  of  one  dollar  and 
seventy-five  cents  on  or  before  the  16th  day  of  May,  1885^ 
and  the  same  amount  semi-annually  thereafter,  and  the 
payment  on  or  before  maturity  of  such  benefit  assessments 
as  may  be  legally  levied  by  the  board  of  directors,  the 
Farmers  and  Mechanics  Mutual  Benevolent  Association 
issues    this    certificate    of   membership,   and    constitutes 

,  of  ,  county  of ,  state  of  Nebraska, 

a  member  of  said  association  with  all  the  rights  and  privi- 
leges  thereof,  subject  to  the  following  conditions  and  agree- 
ments and  the  provisions  of  the  by-laws  of  said  associa- 
tion. 

^'deAuTH  benefit. 

"Upon  the  receipt  at  the  office  of  the  association  in 
Lhicoln,  Nebraska,  of  satisfactory  proofs  of  the  death  of 
said  member,  he  having  conformed  to  all  the  conditions  of 

membership,  this  association  will  pay  to   ,  or  the 

legal  heirs  of  said  member,  the  net  proceeds  of  one  full 
assessment  at  schedule  rates  upon  all  contributing  members 
at  date  of  such  assessment,  and  which  is  received  at  the 
Lincoln  office  within  thirty  days  from  the  date  of  the 
notice  thereof  to  an  amount  not  exceeding  five  thousand 
dollars,  to  be  paid  within  thirty  days  thereafter  at  the  of- 
fice of  the  association  at  Lincoln,  Nebraska. 

"personal  benefit. 

"And  this  association  further  agrees  that  whenever  this 
certificate  shall  have  been  maintained  in  full  force  by  the 
prompt  payment  by  the  said  member  on  or  before  maturity 
of  all  dues  and  assessments  for  the  period  of  ten  full  con- 
secutive years,  this  certificate  may  then  mature,  in  which 
case  this  association  will  then  pay  to  the  said  member  per- 
sonally, the  net  proceeds  of  a  half  assessment  at  schedule 
rates  upon  all  contributing  members  at  that  date,  and 
which  is  received  at  the  Lincoln  office  within  thirty  days 
from  date  of  the  notice  of  assessment  thereof,  not  exceed- 
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ing  two  thousand  dollars ;  Providedj  That  upon  payraeut 
of  said  amount  this  certificate  shall  be  canceled  and  sur- 
rendered to  this  .association ;  and  Provided  further ^  If  the 
said  member  shall  allow  his  certificate  to  lapse  from  any 
cause  whatever,  that  the  time  of  estimating  when  said  ten 
years  shall  commence  to  run  shall  date  from  the  date  of 
his  restoration  to  membership,  and  not  from  the  original 
date  of  certificate ;  Provided^  The  member  shall  not  be  as- 
sessed for  this  benefit,  nor  be  entitled  to  the  same,  unless 
he  has  specially  made  application  for  this  benefit  when 
applying  for  membership. 

^'accident  BENEPrr — CLASS  THREE. 

"It  18  further  stipulated,  that  in  case  the  member  above 
has  been  in  good  standing  in  this  association  for  a  period 
of  six  full  consecutive  months  and  becomes  disabled  by  ac- 
cident not  contracted  in  an  immoral  way,  so  as  to  be  una- 
ble to  perform  any  ordinary  business  or  duties  of  life,  he 
shall  be  entitled  to  receive  ten  dollars  per  week  while  so 
disabled,  provided  that  no  sickness  of  less  than  one  week 
shall  be  considered,  and  fractions  of  a  week  shall  not  be 
a)unted;  and  to  pay  this  accident  benefit  and  incidental 
expenses  not  otherwise  provided  for,  a  full  assessment 
shall  be  made  from  time  to  time,  as  necessity  may  require, 
bat  no  one  person  shall  receive  an  accident  benefit  for  a 
greater  time  than  ten  weeks  at  any  one  time  for  any  one 
accident,  nor  shall  they  be  paid  exceeding  the  net  proceeds 
of  one  full  assessment. 

"  The  special  conditions  on  the  back  of  this  certificate 
are  made  a  part  hereof  and  binding  on  both  parties. 

"This  certificate  is  for  a  personal  benefit  and  is  for  an 
•  accident  benefit  and  is subject  to  assessments  for  per- 
sonal and  accident  benefits  as  provided  herein,  and  in  the 
By-Laws  of  the  association. 

''  In  witness  whereof  the  said  Farmers  and  Mechanics 
Mutual  Benevolent  Association  has  caused   this  certifi- 
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cate  of  membership  to  be  signed  by  the  president  and 
countersigned  and  sealed  by  the  secretary^  at  the  office  of 
the  association  in  Lincoln,  Lancaster  county^  Nebraska, 
this  16th  day  of  March,  1885. 


*' President. 

"Secretary." 

The  special  conditions  referred  to  as  on  the  back  of  the 
certificate  are  too  lengthy  to  be  copied  here,  but  it  may  be 
stated  briefly :  That  the  mailing  of  a  printed  or  written  no- 
tice to  a  member  shall  be  considered  a  1<^1  notice.  The 
association  reserves  the  right  to  make  special  assessments 
for  the  purpose  of  paying  accident  benefits  and  to  pay  for 
the  expenses  of  the  association  not  otherwise  provided  for. 
The  name  of  the  beneficiary  may  be  changed  upon  writ- 
ten request  of  the  member,  the  surrender  of  the  certificate, 
and  the  payment  of  two  dollars  and  fifty  cents,  and  the 
issuance  of  a  new  certificate.  Notice  of  the  death  or  dis- 
ability of  the  member  shall  be  sent  to  the  office  of  the  associ- 
ation within  ten  days  from  the  time  of  death  or  disability. 
If  the  certificate  becomes  void  from  any  cause,  all  pay- 
ments made  thereon  are  forfeited  to  the  association.  Acci- 
dent benefits  may  be  waived  upon  application  to  the  secre- 
tary. When  a  member  fails  to  pay  his  dues  or  assess- 
ments his  security  note  becomes  due  and  payable.  The 
member  forfeits  all  rights  in  the  association,  by  &ilure  to 
pay  assessments  within  thirty  days  from  their  date,  the 
failure  to  pay  semi-annual  dues  within  thirty  days  after 
they  become  due,  the  immoderate  use  of  alcoholic  liquors, 
or  the  concealment  or  misrepresentation  of  any  material 
facts  as  to  health  when  applying  for  m<  mbership,  the  per- 
petration or  attempt  to  perpetrate  any  fraud  on  the  associ- 
ation by  the  member,  his  beneficiarj'  or  any  one  having  an 
interest  in  the  certificate,  and  the  graduated  schedule  of 
rates,  in  blank,  depending  upon  the  age  of  the  members. 

That  this  is  a  contract  of  insurance,  cannot,  we  think, 
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]Q  the  light  of  the  almost,  if  not  quite^  uniform  holdings 
of  courts  and  opinions  of  text  writers,  be  doubted. 

In  Commonwealth  v.  Wetherbee,  105  Mass.,  149,  it  is  held 
that  "a  contract  by  which  one  party  for  a  consideration 
promises  to  make  a  certain  payment  of  money  upon  the 
destruction  or  injury  of  something  in  which  the  other  party 
has  an  interest  is  a  contract  of  insurance,  whatever  may  be 
the  terms  of  payment  of  the  consideration  by  the  assured, 
or  the  mode  of  estimating  or  securing  payment  of  the  sum 
to  be  paid  by  the  insurer  in  the  event  of  loss;  and  although 
the  object  of  the  insurer  in  making  the  contract  is  benevo- 
lent and  not  speculative."  The  contract  does  not  differ 
iu  any  essential  feature  of  form  or  substance  from  a  con- 
tract of  insurance.  The  subject  insured  is  the  life  or  health 
of  the  member.  The  assured  pays  a  certain  sum,  ten  dol- 
lars, at  the  inception  of  the  contract,  which  is  fixed  by  the 
insurer  (association),  a  promise  to  pay  assessments  punctu- 
ally, when  called  for,  is  made  by  the  assured,  together  with 
stipulated  semi-annual  dues  which  are  fixed  by  the  directors. 
Upon  the  condition  of  these  payments  being  promptly 
made  the  insurance  is  made  to  depend.  At  the  death  of 
the  member  (assured),  upon  proof  of  the  fact  within  ten 
days  thereafter,  the  beneficiary  is  to  receive  a  sum  of  money 
not  exceeding  five  thousand  dollars.  This  is  none  the  less 
an  insurance  because  the  amount  to  be  paid  is  not  a  gross 
sum,  but  graduated  by  the  number  of  "  contributing  mem- 
bers "  at  the  date  of  the  assessment  therefor ;  nor  because 
the  contract  provides  no  legal  method  of  enforcing  pay- 
ment of  the  assessment  necessary  to  provide  for  the  pay- 
ment of  the  "death  benefit,"  but  merely  declares  the 
contract  of  membership  at  an  end  and  all^  payments  made 
thereon  forfeited  to  the  company. 

The  courts  have  with  a  great  degree  of  unanimity  treated 
all  such  organizations  as  substantially  life  insurance  com- 
panies, applying  to  them  and  to  the  mutual  relations  of  the 
members  the  rules  and  principles  applicable  to  the  contract 
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of  life  insuraDce.  May  on  Insurance,  §  550.  See  also, 
BoUon  V.  BoUoUj  73  Me.,  299.  State  v.  Standard  Life 
Asaociationy  38  Ohio  State,  281.  State  v.  Miller  et  al.,  23 
N.  W.  Rep.,  241.  State  v.  Bankers,  etc.,  Aaaodatum,  23 
Kas.,  499.  Arthur  v.  Odd  Fellows  Association,  29  Ohio 
State,  557.  Illinois  Masons  Benevolent  Society  v.  Win- 
ihrop,  85  Ills.,  537.  Same  v.  Baldwin,  86  Id.,  479. 
Skunk  V.  Gegenseitiger,  WUtman  &  Co,,  44  Wis.,  369. 
State  V.  Live  Stock  Association,  16  Neb.,  552. 

It  is  virtually  conceded  by  defendant  in  its  brief  and 
argument  that  the  rules  governing  life  insurance  companies 
must  be  applied  to  defendant,  but  a  vigorous  attack  is 
made  upon  the  law  of  this  state  upon  tlie  subject  of  insur- 
ance, and  it  is  claimed  that  the  act  above  referred  to  is  in-, 
tended  to  crush  out  organizations  like  defendant,  in  the 
interest  of  what  are  usually  termed  the  "old  line"  com- 
panies. It  is  nowhere  suggested  that  the  act  is  unconstitu- 
tional, nor  that  it  was  not  legally  passed  by  the  legislature. 
Such  being  the  case,  we  cannot  inquire  into  the  propriety 
of  the  action  of  the  legislature,  but  must  accept  and  enforce 
the  I^w  as  we  find  it. 

Since  defendants  have  not  complied  with  the  provisions 
of  section  6  of  chapter  16,  and  sections  7  and  8  of  chapter 
43  of  the  Compiled  Statutes,  (being  an  insurance  company 
against  accident)  they  have  no  authority  to  transact  the 
business  in  which  they  are  engaged,  and  judgment  must 
be  entered  in  accordance  with  the  prayer  of  the  petition. 

Judgment  AoooBDiKaLY. 
The  other  judges  concur. 
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The  State  op  Nebraska,  ex  rel.  William  Graj>y^    ^  '^' 
V.  The  Board  op  County  Commissioners  op  Lin- 
coln County. 

1.  Counties  and  County  Officers.  Counties  and  ooimly  boarda 
can  only  exercise  snch  powers  as  are  expressly  granted  l^  stat 
nte,  and  such  grant  of  power  mnst  be  strictly  construed. 

2l    :  BONDS  FOE  JAIL,     Under  the  provisions  of  the  law  of 

1879,  now  in  force,  connty  commissioners  have  no  authority  Uy 
issue  county  bonds  for  the  purpose  of  raising  money  to  build  a 
jail,  and  a  vote  of  the  people  of  the  county  instructing  them  ta 
issue  such  bonds  will  confer  no  authority  so  to  do. 

Original  application  for  mandamus. 
Sndling  &  Talhoty  for  relator. 
Sinman  &  Nesbittj  for  respondent 
Reese,  J. 

The  question  presented  for  decision  in  this  case  is,, 
whether  or  not  counties  have  authority  to  borrow  money 
by  the  issuance  of  bonds,  for  the  purpose  of  constructing  a 
county  jail. 

It  is  well  settled  in  this  state  that  counties  have  no  in^ 
herent  iK)wer,  and  that  their  commissioners,  or  agents,  act- 
ing for  them,  have  only  such  powers,  generally,  as  are 
especially  granted  to  them  by  statute,  or  such  as  are  inci- 
dentally necessary  to  carry  into  effect  those  which  are 
granted.  HaUenbech  v.  Hahn,  2  Neb.,  397.  8.  C.  &  P. 
JB.  i2.  Co.  V.  Washington  County^  3  Id.,  42.  Sexson  v. 
KeUy,  Id.,  107.  The  People  v.  Commissioners  of  Buffalo 
QmrUy,  4  Id.,  157.  Hamlin  v.  Meadville,  6  Id.,  233.  The 
State,  ex  reL,  v.  Buffalo  Co.,  Id.,  460.  McOann  v.  Otoe 
Omnty,  9  Id.,  331.  Walsh  v.  Rogers,  16  Id.,  311.  And 
*.be  grant  of  power  must  be  strictly  construed.    8.  C.  &  P^ 
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i2.  jR.  Co,  V.  Washington  County^  supra,  and  cases  there 
tiited.  Sexson  v.  Kelly,  supra.  The  People  v.  CommU^ 
moners  of  Buffalo  County,  supra^  Commissioners  of  Ham^ 
iUon  County  v.  Mighels,  7  Ohio  State,  115.  Treadwell  r. 
Commissioners,  11  Id.,  190. 

In  Hamlin  v.  MeddviUe,  supra,  J-udge  Maxwell,  in 
"writing  the  opinion  of  the  court,  says:  "Whatever  may  be 
the  rule  as  to  municipal  corporations,  counties  have  no  au- 
thority at  common  law  to  issue  bonds.  -  They  are  quasi 
tjorporations,  mere  governing  agencies  charged  with  certain 
objects  of  necessary  local  administration.  The  power  to 
issue  commercial  paper  must  be  conferred  by  statute,  and 
such  power  must  be  exercised  in  the  manner  prescribed.'' 

There  being  no  question  then  upon  the  necessity  of  the 
grant  of  power  before  authority  exists,  it  is  only  necessary 
to  examine  the  statute  and  ascertain  whether  the  grant  has 
been  made. 

Defendants  insist  that  the  second  subdivision  of  section 
25,  and  sections  26  to  31,  inclusive,  of  chapter  18  of  the 
Compiled  Statutes  of  1885,  gives  the  authority  to  them  to 
issue  the  bonds.  The  second  clause  of  section  26  provides 
that  it  shall  be  tbe  duty  of  the  county  board  of  each  county 
^'to  erect  or  otherwise  provide,  when  necessary,  and  the 
finances  of  the  county  will  justify  it,  and  keep  in  repair,  a 
suitable  court-house,  jail,  and  other  necessary  county  build- 
ings, and  to  provide  suitable  rooms  and  offices  for  the 
accommodation  of  the  several  courts  of  record,  the  county 
board,  clerk,  treasurer,  sheriflF,  clerk  of  the  district  court, 
and  county  superintendent,  and  to  provide  suitable  furni- 
ture therefor.  But  no  appropriation  exceeding  fifteen 
hundred  dollars  shall  be  made  for  the  erection  of  any 
county  buildings,  without  first  submitting  the  proposition 
to  a  vote  of  the  people  of  the  county  at  a  general  election, 
and  the  same  is  ordered  by  two-thirds  of  the  legal  voters 
voting  thereon." 

The  other  sections  referred  to  are  as  follows: 
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"Sec.  26.  Whenever  the  county  board  shall  deem  it 
necessary  to  assess  taxes  the  aggregate  of  which  shall  ex- 
ceed the  rate  of  one  dollar  and  fifty  cents  per  one  hundred 
dollars  valuation  of  the  property  of  the  county,  except 
when  such  excess  is  to  be  used  for  the  payment  of  indebt- 
edness existing  at  the  adopting  of  the  constitution,  the 
county  board  may,  by  an  order  entered  of  record,  set  forth 
substantially  the  amount  of  such  excess  required  and  the 
purpose  for  which  the  same  will  be  required,  and  if  for 
the  payment  of  interest  or  principal,  or  both,  upon  bonds, 
shall  in  a  general  way  designate  the  bonds  and  specify  the 
number  of  years  such  excess  will  require  to  be  levied,  and 
provide  for  the  submission  of  the  question  of  assessing  tlie 
additional  rate  required  to  a  vote  of  the  people  of  the 
county,  at  the  next  election  for  county  officers  after  the 
adoption  of  the  resolution.  If  the  proposition  for  such  ad- 
ditional tax  be  carried,  the  same  shall  be  paid  in  money, 
and  in  no  other  manner.^' 

"Sec.  27.  The  mode  of  submitting  questions  to  the 
people  for  any  purpose  authorized  by  law,  shall  be  as  fol- 
lows: The  whole  question,  including  the  sum  desired  ta 
be  raised,  or  the  amount  of  tax  desired  to  be  levied,  or  the 
rate  per  annum,  and  the  whole  regulation,  including  the 
time  of  its  taking  effect  or  having  operation,  if  it  be  of  a 
nature  to  be  set  forth,  and  the  penalty  of  its  violation  if 
there  be  one,  is  to  be  published  for  four  weeks  in  some 
newspaper  published  in  the  county.  If  there  be  no  such 
newspaper  the  publication  must  be  made  by  being  posted 
up  in  at  least  one  of  the  most  public  places  in  each  election 
precinct  in  the  county,  and  in  all  cases  the  notices  shall 
name  the  time  when  such  question  will  be  voted  upon  and 
the  form  in  which  the  question  shall  be  taken,  and  a  copy 
of  the  question  submitted  shall  be  posted  up  at  each  place 
of  voting  during  the  day  of  the  election." 

"Sec.  28.  When  the  question  submitted  involves  the 
borrowing  or  expenditure  of  money  or  issuance  of  bonds^ 
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the  proposition  of  the  question  must  be  accompanied  by  a 
provision  to  levy  a  tax  annually  fqr  the  payment  of  inter- 
est, if  any,  thereof,  and  no  vote  adopting  the  question  pro- 
posed shall  be  valid  unless  it  likewise  adopt  the  amount  of 
tax  to  be  levied  to  meet  the  liability  incurred." 

"  Sec.  29.  At  the  time  specified  in  such  notice  a  vote  of 
the  qualified  electors  shall  be  taken  in  each  precinct  at  the 
place  designated  in  such  notice.  The  votes  shall  be  re- 
ceived and  returns  thereof  made,  and  the  same  shall  be 
canvassed  by  the  same  ofiSeers  and  in  the  same  manner  as 
required  at  each  general  election." 

"Sec.  30.  If  it  appears  that  two-thirds  of  the  votes 
cast  are  in  favor  of  the  proposition,  and  the  requirements 
of  the  law  have  been  fully  complied  with,  the  same  shall 
be  entered  at  large  by  the  county  board  upon  the  book 
containing  the  record  of  their  proceedings,  and  they  shall 
then  have  power  to  levy  and  collect  the  special  tax  in  the 
same  manner  that  the  other  county  taxes  are  collected. 
Propositions  thus  acted  upon  cannot  be  rescinded  by  the 
county  board." 

"Sec.  31.  Money  raised  by  the  connty  board  in  pur- 
suance to  the  provisions  of  the  preceding  sections  of  this 
act  is  specially  appropriated  and  constituted  a  fund  distinct 
from  all  others  in  the  hands  of  the  county  treasurer,  until 
the  obligation  assumed  be  discharged." 

It  could  serve  no  good  purpose  to  enter  into  an  analysis 
of  these  sections.  It  is  enough  to  say  that  nowhere  is  the 
authority  given  as  claimed  by  defendants.  While  it  is 
true  that  by  section  twenty-five  it  is  made  the  duty  of  the 
commissioners  to  provide  a  county  jail,  yet  this  duly  is 
made  to  depend  upon  the  fact  that  the  "finances  of  the 
county  will  justify  it."  It  is  contemplated  that  if  the 
money  is  in  the  treasury  it  may  be  appropriated  for  that 
purpose.  But  no  appropriation  exceeding  fifteen  hundred 
dollars  shall  be  made  without  being  authorized  by  a  vote 
of  the  people. 
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It  might  and  doubtless  would  be  proper  for  the  com- 
missioners after  having  made  the  proper  estimate,  to  levy 
a  tax  ujion  the  taxable  property  of  tlie  coupty  to  increase 
the  funds  of  the  county  sufficiently  for  the  appropriation 
to  be  made,  or,  in  case  that  would  exceed  the  constitu- 
tional limit,  the  levy  might  be  increased  by  the  authority 
of  the  vote  of  the  people  to  an  amount  sufficient  for  the 
purpose.  But  no  authority  is  given  anywhere  to  boirow 
the  money  by  the  issuance  of  bonds. 

It  is  contended  that  this  question  has  been  decided  in  favor 
of  the  position  of  defendants  by  this  court  in  the  B.  &  M. 
Ry.  Co.  V,  Clay  County,  13  Neb ,  367.  But  we  cannot 
so  hold.  It  18  true  it  was  decided  in  that  case  that "  the 
authority  conferred  upon  the  county  commissioners  when 
funds  are  needed  to  aid  in  the  construction  of  county  build- 
ings is  to  borrow  money  for  a  specific  purpose  upon  the 
credit  of  the  county."  But  it  will  not  do  to  lose  sight  of 
the  fact  that  at  that  time  there  was  an  act  of  the  legisla- 
ture in  force  expressly  giving  that  power.  This  authority 
was  conferred  by  the  fourth  clause  of  section  14  of  the  act 
of  February  27th,  1873,  which  provided  that  the  board  of 
county  commissioners  should  have  power  to  "apportion 
and  order  the  levying  of  taxes  as  provided  by  law,  and 
to  borrow  upon  the  credit  of  the  county  a  sum  sufficient  for 
the  erection  of  county  buildings,"  etc.  General  Statutes, 
234.  This  power  was  swept  away  by  the  repeal  of  the 
law  in  1879,  when  our  present  law  concerning  "counties 
and  county  officers ''  was  enacted. 

We  therefore  hold  that  the  bonds  issued  by  the  defend- 
ants are  void,  and  they  should  be  destroyed. 

No  objection  is  made  upon  the  ground  that  mandamus 
is  not  the  proper  remedy  in  this  case.  A  writ  of  manda- 
mus is  therefore  awarded  as  prayed  for. 

JxnX^MENT  AOOORDINGLY. 

The  other  judges  concor. 
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Calvin  H.  Parmele,  plaintiff  in  ebbob,  v.  Jasper 
W.  Conn,  defendant  in  error. 

L  Verdict  Sustained.  The  yerdict  of  a  jnry  upon  qnestion  of 
fact  where  the  testimony  is  conflicting  will  not  be  Bet  aside  un- 
less clearly  wroDg. 

2.  — « — :  PABTNERSHIP.  So  where  One  of  the  questions  involved 
in  a  cause  submitted  to  the  jury  was,  whether  or  not  a  partner- 
ship relation  existed  between  the  parties  to  the  suit,  and  upon 
the  facts  stated  by  some  of  the  witnesses  the  jury  could  find  that 
a  partnership  did  not  exist,  and  they  so  found,  such  finding  will 
not  be  molested.  And  the  same  rule  will  be  applied  to  all  casea 
where  there  is  conflicting  testimony  upon  material  or  vital 
points  in  the  case. 

Error  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Pound,  J. 

A,  Beeson  and  Sam  M.  Chapman^  for  plaintiff  in  error^ 
cited :     Leabow  v,  Renahaw,  61  Mo.,  292. 

Critea  &  Eamseyj  for  defendant  in  error. 

Eeese,  J. 

There  is  but  one  error  assigned  in  the  petition  in  error^ 
which  is,  that  "  the  court  erred  in  overruling  the  motion 
for  a  new  trial,"  and  as  said  in  ThrailhiU  v.  Daily,  1& 
Neb.,  115,  "  It  may  be  considered,  therefore,  that  the  case 
is  before  this  court  rather  on  general  principles." 

There  are  two  principal  questions  in  the  case,  which  are: 
FlrsL  That  a  partnership  existed  between  plaintiff  in 
error  and  defendant  in  error;  and  Second.  That  the  set-off 
pleaded  by  defendant  in  error  was  barred  by  the  statute  of 
limitations  at  the  time  the  answer  containing  it  was  filed. 
Both  of  these  questions  were  presented  to  the  jury  by  the 
instructions  of  the  court,  and  as  no  complaint  is  made  as 
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to  them,  it  must  be  taken  for  granted  that  they  stated  the 
law  correctly. 

The  testimony  of  the  witnesses  upon  the  subject  of  the 
terms  of  the  contract  was  conflicting,  defendant  in  error 
.testifying  that  plaintiff  in  error  said  to  him  that  he> 
plaintiff  in  error,  had  purchased  forty  acres  of  timbered 
land  for  $530.00,  and  proposed  that  if  defendant  in  error 
would  oversee  and  attend  to  the  cutting,  hauling,  and  mar- 
keting the  wood,  that  after  all  expenses  were  paid,  includ- 
ing what  he  paid  for  the  land,  he  would  give  defendant  in 
error  one-half  of  the  balance,  which  defendant  in  error 
agreed  to  do.  Plaintiff  in  error  testified  that  he  and  de- 
fendant in  error  undertook  the  cutting  of  the  wood  off  and 
marketing  it,  and  divide  whatever  was  made  out  of  it. 

The  court  instructed  the  jury,  in  substance,  that  if  they 
found  that  plaintiff  in  error  was  the  owner  of  the  timber, 
and  employed  defendant  in  error  to  superiutend  the  cut- 
ting, hauling,  and  marketing  of  the  same,  and  agreed  to 
pay  him  for  his  services  in  that  behalf  one  half  of  the  pro- 
ceeds of  the  wood  which  should  remain  after  all  the  dis- 
bursements and  expenses  incurred  in  such  cutting,  hauling, 
and  marketing  were  paid,  such  facts  would  not  constitute 
a  partnership  between  the  parties. 

Assuming  that  the  fitcts  as  testified  to  by  plaintiff  in 
error  would  constitute  a  pailnership,  it  must  be  conceded 
that  the  facts  as  testified  to  by  defendant  in  error  would 
not 

The  question  of  fact,  as  to  which  of  the  witnesses  was 
correct,  was  a  question  which  it  was  the  peculiar  province 
of  the  jury  to  determine,  and  with  their  finding  we  must 
be  content 

It  appears  that  as  the  work  was  being  done,  and  the 
wood  sold,  the  parties  would  pay  to  each  other  certain 
sums  of  money  as  a  part  of  the  proceeds,  but  without 
much  formality  in  the  way  of  keeping  books  of  account, 
and  at  the  close  there  was  some  wood,  posts,  etc.,  left  on 
19 


290      SUPREME  COURT  OF  NEBRASKA. 

Pannele  v.  Conn. 

band.  It  was  testified  by  defendant  in  error  tbat  in  the 
spring  of  1880,  and  witbin  four  years  prior  to  tbe  filing 
of  tbe  answer,  plaintiff  in  error  sold  some  of  the  wood, 
and  paid  defendant  in  error  one-half  of  tbe  proceeds. 
This  is  not  denied  by  plaintiff  in  error,  but  he  testified 
that  it  was  likely  true  that  there  were  some  "little  odds 
and  ends  around"  owing  to  them  for  wood,  and  that  as  it 
was  collected  he  would  pay  to  defendant  in  error.  If 
there  was  no  partnerehip,  and  if,  as  testified  by  defendant 
in  error,  there  was  a  large  amount  of  money  due  him  for 
his  services  in  handling  and  disposing  of  the  wood,  then 
it  is  dear  that  tlie  statute  of  limitations  did  not  commence 
to  run  until  his  services  were  rendered,  and  the  wood  dis- 
posed of.  This  being  true,  the  jury  were  justified  in  find- 
ing the  set-off  not  to  be  barred  by  the  statute.  Many 
cases  occur  where  the  verdict  of  a  jury  on  questions  of 
fact  are  not  entirely  satisfactory  to  the  court,  and  this 
seems  to  be  such  an  one,  biit  the  courts  must  not  invade 
nor  intrude  upon  the  domain  of  juries  as  triers  of  facts 
submitted  to  them,  unless  the  verdict  is  clearly  and  mani- 
festly wrong.  Such  being  the  law,  the  verdict  must 
stand. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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J.  H.  McMuRTRY,  PU^^INTIFP  IN  ERROR,  V.  J.  T.  MaDI- 

80N,  DEFENDANT  IN  ERROR.  g  ^j 

1.  Sale  of  Real  Estate:    commission  to  agent.    In  an  action 

to  recoTer  for  the  valne  of  services  as  agent  in  selling  real  es- 
tate, and  there  is  testimony  tending  to  show  that  the  plaintiff 
rendered  some  service,  bnt  did  not  effect  a  sale,  an  instruction 
that  if  the  jury  believe  that  he  rendered  some  service  he  is  en« 
titled  to  recover  on  a  quanium  meruit  is  not  improper. 

2.     :    .    Where  there  was  evidence  tending  to  show 

that  the  plaintiff  rendered  no  services  whatever  in  effecting  a 
sale  of  real  estate,  an  instruction  to  the  effect  that  if  the  jury 
should  so  find  the  plaintiff  would  not  he  entitled  to  recover  ia 
based  upon  evidence  in  the  case,  and  is  not  inconsistent  with 
the  first  instruction. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

J".  A,  MarahaUy  for  plaintiff  in  error. 

Snelling  &  Talbot^  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  brought  hj  the  plaintiff  against  the  de- 
fendant to  recover  certain  commissions  for  the  alleged  sale 
of  207  acres  of  land  near  Lincoln,  in  the  spring  of  1883. 
The  answer  of  the  defendant  admits  that  he  was  the  owner 
of  the  land  in  question  at  the  time  stated,  and  admits  the 
employment  of  the  plaintiff,  but  denies  all  the  other  facta 
stated  in  the  petition.  On  the  trial  of  the  cause  in  the 
court  below  the  jury  returned  a  verdict  for  $10.00  in  favor 
of  the  plaintiff,  upon  which  judgment  was  rendered. 
From  this  judgment  the  cause  comes  to  this  court  on  the 
plaintiff's  behalf  upon  a  petition  in  error. 

The  testimony  tends  to  show  that  in  February,  1883, 
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the  defendant  being  the  owner  of  207  acres  of  land  a  few 
miles  from  Lincoln,  authorized  the  plaintiff  to  sell  tlie 
same  for  $6,000,  but  at  the  same  time  reserved  the  right 
to  sell  the  land  himself  if  an  opportunity  offered.  That 
about  the  1st  of  March,  1883,  the  defendant  being  at  the 
coal  office  of  Hutchins  &  Hyatt,  in  Lincoln,  informed  one 
McRoberts,  an  employe  of  Hutchins  &  Co.,  that  he  de- 
sired to  rent  or  sell  his  land,  and  promised  to  compensate 
him  if  he  would  find  a  purchaser.  A  few  days  after  this 
conversation  McRoberts  and  a  Mr.  Parker,  the  father-in- 
law  of  Mr.  Hutchins,  drove  out  to  the  farm  of  the  defend- 
ant, and  there  seems  to  have  been  some  conversation  about 
renting  the  farm,  but  the  defendant  stated  fhat  he  did  not 
want  to  rent  it,  but  preferred  to  sell.  These  persons  in- 
formed Mr.  Hutchins  that  the  land  was  for  sale,  and  seem 
to  have  induced  him  to  examine  the  farm  with  a  view  to 
purchasing  the  same.  When  Hutchins  was  ready  to  drive 
out  to  the  defendant's  farm  he  called  at  the  plaintiff's  of- 
fice and  inquired  for  land  for  sale  in  the  direction  in  which 
he  was  going.  The  plaintiff  informed  him  that  tlie  de- 
fendant's land  was  for  sale,  also  a  farm  near  Raymond^ 
and  perhaps  other  lands.  Hutchins,  after  several  visits  to 
the  fiarm,  completed  the  purchase  with  the  defendant  for 
the  sum  of  $5,500.  There  is  some  testimony  of  not  a 
very  satisfactory  character  that  the  plaintiff  was  the  means 
of  inducing  the  defendant  to  abate  the  price  asked  for 
the  land  somewhat,  and  of  persuading  Hutchins  to  pay 
a  greater  price  than  he  at  first  offered,  thereby  effecting  a 
sale.  But  this  is  denied.  The  testimony  of  Mr.  Hutchins 
upon  that  point  is  as  follows: 

Q.  What  did  McMurtry  do  on  that  occasion?  Did  he 
simply  give  you  the  numbers  of  the  farms  around  there? 

A.  Yes,  I  think  probably  he  gave  me  the  numbers.  I 
remember  that  he  gave  me  the  numbers  of  the  lands. 

Court.  Did  he  give  you  the  price  on  this  Madison 
county  farm? 
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A.     Yes,  with  other  farms  also.    Yes. 

Q.  Do  you  remember  what  the  price  was  £hat  he  gave 
you? 

A.  He  told  me  it  could  be  bought  for  twenty -five  dol- 
lars an  acre. 

Q.  Did  you  consummate  the  trade  this  time  that  you 
went  up  there,  or  subsequently? 

A.     After. 

Q.     You  did  not  trade  with  him  at  that  time? 

A.     No,  sir. 

Q.  After  you  had  looked  at  the  farm  and  it  suited  you, 
then  you  began  to  negotiate  with  Madison  for  the  sale 
of  it? 

A.     Yes. 

Q.  When  did  you  finally  complete  this  sale,  do  you 
remember? 

A.     Along  in  March  some  time. 

Q.  Was  that  all  that  McMurtry  did,  simply  gave  you 
the  numbers  of  this  land  and  the  price,  when  you  went  over 
to  ask  him  about  other  lands? 

A.  That  is  all  that  I  recollect  of.  I  do  not  remember 
all  of  the  conversation.     I  did  not  stop  but  a  moment. 

On  cross  examination,  in  answer  to  a  question  in  regard 
to  a  telephone  message  to  the  plaintiff,  he  stated :  ^^  I  asked 
him  if  I  was  right  in  the  price  he  gave  me  on  that  place." 
That  was  my  object  in  telephoning  him. 

The  testimony  clearly  shows  that  the  plaintiff  did  not 
procure  the  purchaser,  and  that  he  did  not  effect  a  sale.  The 
most  that  can  be  claimed  is,  that  he  acted  as  intermediary 
in  carrying  propositions  from  one  to  the  other.  The  plain- 
tiff, therefore,  in  no  event,  would  be  entitled  to  full  commis- 
sions for  the  sale. 

It  is  claimed  that  the  coui*t  confused  the  jury  by  the  fol- 
lowing instructions,  which  it  is  claimed  are  inconsistent: 

"/Second  If  you  shall  find  that  defendant  employed 
plaintiff  to  assist  in  the  sale  of  defendant's  farm,  and  plain- 
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tiff  did  assist  in  the  sale,  even  though  plaintiff  did  not 
wholly  procure  the  purchaser,  still,  if  plaintiff,  at  request 
of  defendant,  assisted  in  procuring  the  sale,  he  is  entitled 
to  what  his  services  are  reasonably  worth,  and  your  ver- 
dict must  be  in  favor  of  the  plaintiff." 

This  is  conceded  by  the  plaintiff  to  be  correct  if  the  jury 
should  find  that  the  plaintiff  was  entitled  to  recover  on  a 
quantum  meruit.  And  under  the  evidence  he  is  entitled  to 
recover,  if  at  all,  only  for  the  actual  services  rendered  by 
him.  It  is  alleged  that  the  next  instruction  given  is  wholly 
inconsistent  with  the  above.  It  is  as  follows :  **  The  jury 
are  instructed  that  if  you  believe  from  the  evidence  that 
the  defendant  employed  the  plaintiff  to  sell  his  farm  and  ta 
procure  a  purchaser  thereof,  and  if  you  further  believe  from 
the  evidence  that  the  purchaser,  Hutchins,  received  his  in- 
formation which  led  to  the  purchase  of  said  fann  from 
other  parties  than  the  plaintiff,  and  that  plaintiff  did  not 
procure  the  purchaser  of  said  farm  and  the  sale  thereof,, 
than  plaintiff  cannot  recover  and  you  will  find  for  defend- 
ant." The  defendant  in  his  evidence  denies  that  the  plain- 
tiff performed  any  services  for  him  whatever  in  selling  the 
farm,  and  in  this  he  is  corroborated  to  some  extent  by  the 
testimony  of  other  witnesses.  If  the  jury  believed  this 
evidence  and  not  that  on  the  part  of  the  plaintiff,  then  the 
plaintiff  would  not  be  entitled  to  recover.  The  instruction, 
therefore,  was  proper  and  the  plaintiff  has  no  cause  of  com* 
plaint.  It  is  apparent  that  substantial  justice  has  beeu 
done  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


JULY  TERM,  1885.  295 


McClay  v.  Foxworthy. 


Samuel  McClay,  plaintiff  in  error,  v.  Charles  g  gjl 

H,  Foxworthy,  defendant  in  error.  is  295 

1.  Administration  of  Estates:  sale  by  administsatob : 
BOND.  An  administrator  ^ho  has  not  previously  given  a  safiS- 
dent  bond,  npon  obtaining  a  license  for  the  sale  of  real  estate 
mnst  execute  a  bond  to  the  judge  of  the  district  conrt,  v^ith 
sufficient  sureties,  to  account  for  all  the  proceeds  of  the  sale, 
etc. 


:    :    PBAcncE.    When  such  bond  "was  not  given 

before  the  sale,  Heldj  That  the  administrator  be  required  to  ex- 
ecute a  bond  Tvith  sufficient  sureties  in  double  the  amount  of 
money  to  be  derived  from  the  sale,  within  twenty  days,  or  in 
case  of  default  that  the  sale  be  set  aside. 


3.      :     :     GUABDIAN  AD  LITEM  NOT  NECESSABY.       The 

failure  to  appoint  a  guardian  ad  litem  for  minor  heirs  of  an  estate 
will  not  affect  the  validity  of  a  sale  of  real  estate  by  an  adminis- 
trator for  the  payment  of  debts  of  the  estate. 

Error  to  the  district  court  for  Lancaster  county.  Heard 
below  before  Pound,  J. 

Charles  L.  Hall^  for  plaintiff  in  error. 

Foxworthy  &  Son,  for  defendant  in  error. 

Maxwell,  J. 

In  February,  1885,  the  defendant  in  error  filed  a  petition 
in  the  district  court  of  Lancaster  county,  wherein  he  allies 
that  on  the  6th  day  of  September,  1 884,  he  was  duly  ap- 
pointed administrator  of  the  estate  of  Warren  B.  Dunlap, 
deceased,  in  Lancaster  county,  in  this  state,  and  that  he  is 
now  duly  and  legally  qualified  as  such  administrator;  that 
on  the  8th  day  of  April,  1883,  Warren  B.  Dunlap  died  in- 
testate in  Lancaster  county,  in  this  state,  '^  leaving  surviving 
him  as  heirs  of  his  estate,  Mary  E.  Dunlap,  his  widow, 
and  three  children,  as  follows:     Mabel  Dunlap,  aged  5 
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years;  Iris  Dunlap,  aged  4  years;  and  Maude  Duulap, 
aged  1  year  ;'*  that  the  "deceased  died  seized  in  fee  of  the 
following  real  estate,  to- wit:  The  north  half  of  the  south- 
east quarter  of  section  five  (6),  township  nine  (9),  range 
seven  (7)  east,  containing  eighty  acres,  in  Lancaster  county, 
Nebraska,  and  of  the  value  of  about  $3,000,  and  also  a 
house  and  lot  in  Adams  county,  Illinois,  of  the  value  of 
about  $400;  also  two  notes  and  a  mortgage  in  Adams 
county,  Illinois,  worth  $500,  and  personal  property  of  the 
value  of  about  $459.10,  making  the  total  value  of  the 
real  and  personal  estate  at  the  time  of  his  death,  about 
the  sum  of  $4,359.10;"  that  "said  deceased  at  the  time  of 
his  death  was  indebted  as  follows:  To  E,  T.  Hartley,  as 
deferred  payment  on  the  eighty  acres  of  land  herein  de- 
scribed, $1,700,  $600  of  which  was  due  March  27th,  1884, 
and  $1,100,  which  will  be  due  March  27th,  1885;  also 
other  debts  in  the  aggregate  about  the  sum  of  $966.'' 
There  are  other  allegations  as  to  the  insufficiency  of  the 
personal  assets  to  pay  the  debts,  and  the  necessity  for  selling 
the  land  in  question,  which  need  not  be  noticed.  The  judge 
of  the  district  court  made  an  order  that  Mary  B.  Dunlap, 
the  widow,  and  Mabel  Dunlap,  Iris  Dunlap,  Maude  Dun- 
lap,  and  all  other  persons  interested  in  said  estate,  appear 
before  him  at  a  time  and  place  stated,  and  show  cause  why 
a  license  to  sell  said  real  estate  should  not  be  issued.  This 
order  was  duly  published  and  proof  of  the  publication  filed, 
and  at  the  time  set  for  the  hearing  a  license  was  duly  issued 
under  which  the  defendant  in  error  sold  the  land  to  the 
plaintiff  for  the  sum  of  $3,200,  the  amount  due  on  the 
incumbrance  being  the  sum'  of  $1,861.50.  The  plaintiff 
thereupon  filed  objections  to  the  confirmation  of  the  sale, 
as  follows: 

"  First  That  the  administrator  has  not  given  the  bond 
to  the  judge  of  this  court  required  to  be  given  by  section 
75,  chapter  23,  entitled  *  Decedents,'  etc. 

*'  Second,  That  no  guardian  ad  litem  has  been  appointed 
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in  this  case  for  the  minor  heirs  of  Walter  B.  Dunlap,  de- 
ceased/' eta 

The  objections  were  overruled,  and  the  sale  confirmed- 
Sec.  75  of  the  statute  relating  to  decedents  is  as  follows : 
<*  When  the  executor  or  administrator  is  authorized  to  sell 
more  than  is  necessary  for  the  payment  of  debts,  he  shall, 
before  the  sale,  give  bond  to  the  judge  of  the  district  court, 
with  sufficient  sureties,  to  account  for  all  the  proceeds  of  the 
49ale  that  shall  remain  after  the  payment  of  the  debts  and 
charges,  and  to  dispose  of  the  same  according  to  law;  and 
in  all  cases  where  license  is  granted  for  the  sale  of  real 
estate  the  judge  of  the  district  court  may  require  a  further 
bond  from  the  executor  or  administrator,  when  he  shall 
deem  it  necessary/'    Comp.  Stat,  Ch.  23. 

Sec  119  provides  that,  "  In  case  of  any  action  relating  to 
any  estate  sold  by  an  executor,  administrator,  or  guardian,  in 
which  an  heir,  or  person  claiming  under  him,  shall  contest 
the  validity  of  the  sale,  it  shall  not  be  avoided  on  account  of 
any  irr^ularity  in-  the  proceedings,  provided  it  shall  appear 
— Fird.  That  the  executor,  administrator,  or  guardian  was 
licensed  to  make  the  sale  by  the  district  court  having  juris- 
diction; Second.  That  he  gave  a  bond,  which  was  ap- 
proved by  the  judge  of  the  district  court,  in  case  a  bond 
was  required  upon  granting  license ;  Third.  That  he  took 
the  oath  prescribed  in  this  subdivision ;  Fourth.  That  he 
gave  the  notice  of  the  time  and  place  of  the  sale,  as  in  this 
subdivision  prescribed;  and  Fifth.  That  the  premises  were 
sold  accordingly,  and  the  sale  confirmed  by  the  court,  and 
that  they  were  held  by  one  who  purchased  them  in  good 
faith.'' 

The  testimony  tends  to  show  that  the  widow  and  minor 
heirs  are  residents  of  Illinois;  that  an  administrator  was 
appointed  in  that  state;  that  the  sum  of  $800  of  the  per- 
sonal property  was  awarded  to  the  widow,  presumably  un- 
der the  statute  of  Illinois,  but  that  fact  is  not  made  to  ap- 
pear.    It  is  proved,  however,  that  $800  was  set  apart  for 
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her  use,  and  that  the  remainder  is  entirely  inadequate  to 
pay  the  debts  and  costs  of  administration.  This  being  the 
case,  the  necessity  for  a  sale  of  the  land  in  question  is  clearly 
established.  The  record,  however,  fails  to  show  that  Fox- 
worthy has  given  a  bond  as  administrator  of  said  estate* 
It  is  admitted  by- implication  that  he  has  not.  The  bond 
of  the  administrator  in  Illinois  is  no  security  for  the  funds 
that  may  come  into  the  hands  of  Foxworthy  by  virtue  of 
this  sale.  Courts  and  judges  should  in  all  cases  require  ad- 
equate security  for  the  funds  derived  from  a  sale  of  the 
property  of  a  decedent,  in  order  that  such  funds  may  be 
properly  accounted  for ;  and  no  license  for  the  sale  of  real 
estate  should  be  issued  except  upon  condition  that  abundant 
security  be  given.  The  court  therefore  erred  in  not  requir- 
ing Foxworthy  to  give  a  bond  with  sufficient  sureties  con- 
ditioned as  required  by  statute. 

Second.  The  failure  to  appoint  a  guardian  ad  litem  for 
the  minor  heirs  of  said  estate  is  not  available  as  an  objec- 
tion. A  proceeding  under  the  statute  to  sell  real  estate  of 
the  deceased  for  the  payment  of  debts  against  the  estate  is 
not,  strictly  speaking,  an  action.  It  is  purely  a  proceeding 
in  rem,  where  the  principal  questions  involved  are,  the 
amount  of  debts  outstanding  against  the  estate,  the  amount 
of  personal  property  available  for  the  payment  of  the  debts, 
and  the  necessity  to  sell  the  land  for  which  license  is  sought 
for  the  payment  of  the  same.  The  proceeding  is  not  ad- 
versary in  its  character  in  the  sense  in  which  the  term  is 
used  in  an  action,  as  only  so  much  of  the  estate  descends 
to  the  heirs  as  exists  after  the  payment  of  the  debts.  The 
notice  is  to  be  given  to  the  heirs  and  all  persons  interested 
in  the  estate.  If  the  reasons  assigned  by  the  petitioner  to 
obtain  a  license  are  unfounded,  or  insufficient,  or  untrue, 
it  is  presumed  that  some  one  interested  in  the  estate  will 
make  these  facts  appear,  or  that  the  judge  will  refuse  to 
grant  the  necessary  authority.  No  guardian  ad  litem,  how- 
ever, is  necessary. 
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In  this  case  the  land  in  question  seems  to  have  been  sold 
Tor  its  full  value,  and  the  purchaser  is  entitled  to  protec* 
tion.  The  defendant  has  leave  within  twenty  days  to  file^ 
a  bond  in  double  the  amount  of  money  that  will  come  inta 
his  hands,  with  sureties  to  be  approved  by  the  judge  of  the 
district  court,  and  conditioned  as  required  by  law  to  ac^ 
count  for  the  funds  derived  from  said  sale;  and  upon  condi^ 
tion  that  such  bond  is  given  and  approved  within  the  time^ 
stated  the  sale  is  confirmed;  otherwise  the  order  confirming^ 
the  sale  will  be  reversed  and  the  sale  set  aside. 

Judgment  acxx)bdinqly. 

The  other  judges  concur. 


Geoboe  W.  Sapp,  appellee,  v.  Moses  Egberts,  ap- 
pellant. 

1.  Il^netion.  Equity  will  interfeie  by  injunction  to  prevent  the^ 
destmction  of  an  osage  hedge  fence  by  a  stranger  to  the  inherit 
tance,  as  being  snch  an  injury  to  the  realty  as  cannot  be  fully 
compensated  by  damages  for  the  trespaas. 

%  Trial.  Questions  of  fact  and  upon  conflicting  testimony  are  for 
the  trial  coart  to  decide,  and  its  decision  will  not  be  molested 
hy  the  appellate  court,  unless  clearly  wrong. 

Appeal  from  the  district  court  of  Johnson  county^ 
Heard  below  before  Broady,  J. 

T.  Applegd  &  Son,  for  appellant. 

Injunction  will  not  be  granted  where  the  parties  are  ixh 
dispute  oonoerning  their  legal  rights  until  the  right  is  es- 
tablished at  law.  MammoiUh^  etc..  Appeal,  54  Pa.  St.,  183,. 
Minnies  Appeal,  82  Pa.  St.,  373.     Coming  r.  Troy,  etc.^ 
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AO  N.  Y.,  191-207.  The  injury  beinjij  completed,  injunc- 
tion will  not  lie.  Davis  v,  Londgreen,  8  Neb,,  47.  Coker 
V.  SimpsoUy  7  Cal.,  340.  And  if  the  trespass  be  tempo- 
rary or  fugitive  there  is  no  ground  for  the  granting  of  an 
injunction.  Minnig^s  Appeal,  82  Penn.  St.,  378.  James 
V.  Dixon,  20  Mo.,  79.  Hodgman  v.  Richards,  45  N.  H., 
28.  And  where  it  does  not  appear  that  future  waste  is 
threatened  the  relief  will  be  withheld.  Watson  v.  Hunter, 
-6  Johns  Ch.,  169.  And  has  not  the  plaintiff  a  statu- 
tory remedy  for  the  injury  complained  of?  See  Comp. 
Statutes,  page  48,  §§11  and  17.  K  so,  he  is  confined  to 
the  remedy  provided  by  statute.  Hopldns  v.  Keller,  16 
Neb.,  571. 

Pinero  &  Chapman,  {qt  appellee. 

Against  the  various  authorities  quoted  by  appellant,  we 
interpose  the  case  of  Grant  v.  Oroto,  47  Iowa,  page  632, 
•as  laying  down  the  present  modem  doctrine  of  injunction 
^as  a  relief  against  trespassers.  The  appellant  claiming  to 
he  a  tenant  in  common  in  said  hedge,  gives  the  appellee  the 
right  to  go  into  a  court  of  equity  to  restrain  appellant 
from  committing  waste.  2  American  Dec.,  625.  18 
American  Dec.,  350.  1  Johns.  Chan.,  11.  Civil  Code,  § 
633.  High  Injunc.,  §  428.  Freeman  Co-tenantry,  §§ 
S7,  328. 

Re£B£,  J. 

• 

An  injunction  was  issued  by  the  district  court  for  the 
purpose  of  restraining  defendant  from  cutting  down  a  line 
of  osage  hedge  fence  between  the  farms  of  plaintiff  and 
defendant.  Upon  final  trial  the  district  court  found  in 
favor  of  plaintiff  generally,  upon  the  facts,  and  rendered  a 
decree  making  the  injunction  perpetual.  Defendant  ap- 
peals to  this  court. 

The  first  question  presented  for  decision  is,  whether  or 
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not  the  plaintiff  would  be  entitled  to  an  injunction  in  tli& 
absence  of  proof  of  the  insolvency  of  defendant^  were  it 
conceded  that  plaintiff  was  the  owner  of  the  hedge  and 
that  defendant  was  destroying  it,  there  being  a  remedy  for 
the  damages. 

We  consider  the  rule  well  established  as  stated  in  Ugard 
V.  ifqffUt,  13  Neb.,  566,  that  a  court  of  equity  will  not  in- 
terfere to  prevent  a  mere  trespass  unless  in  cases  where- 
the  plaintiff  cannot  obtain  adequate  relief  at  law.  Thia 
rule  being  conceded,  it  remains  to  enquire  whether  or  not 
an  adequate  remedy  at  law  does  exist  for  an  injury  of  the 
kind  spoken  of. 

Without  entering  into  a  discussion  of  the  authorities  at 
length,  we  will  dispose  of  this  question  by  saying  that  it 
now  appears  to  be  well  settled  that  where  the  trees  or 
shrubbery  standing  and  growing  on  real  estate  are  either 
fruit  or  ornamental  trees,  or  shrubbery,  injunction  may  bo^' 
resorted  to  for  the  purpose  of  restraining  their  destruction. 
As  said  in  High  on  Injunctions,  second  edition,  §  724: 
Where  "the  trespass  consists  in  the  cutting  of  timber  upon 
complainant's  lands,  going  to  the  destruction  of  that  wh'ch 
is  essential  to  the  value  of  the  estate,  and  to  the  destruction 
of  the  estate  itself  in  the  character  in  which  it  has  been 
enjoyed,  a  fitting  case  is  presented  for  relief  by  injunction.'*^ 
See  also  Fulton  v.  Harman,  44  Md.,  251. 

A  distinction  seems  to  be  clearly  marked  between 
what  is  known  as  waste  by  the  destruction  of  timber  which 
is  valuable  only  as  it  is  prepared  for  sale  or  use  as  lum* 
ber,  wood,  etc.,  and  what  is  known  as  equitable  waste  or 
the  destniction  of  such  growth  as  was  valuable  only  when 
standing  and  growing  upon  the  land,  such  as  ornamental 
trees  and  shrubbery,  hedges,  screens,  young  timber,  and 
the  like.  3d  Wait's  Actions  and  Defenses,  697,  and  cases 
there  cited.  An  osage  hedge  fence  is  without  value  ex-> 
cept  as  it  is  standing  and  answering  the  use  for  which  it 
was  intended.    Its  destruction  would  be  of  manifest  injury 
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to  the  inheritance.  2d  Story's  Eq.  Jur.,  §  915.  The  de- 
struction of  such  property  as  a  prudent  man  would  not 
<lestroy  in  the  management  of  his  own  affairs.  Tamer  r. 
Wright,  2  De  G.,  F.  and  J.,  234.  It  is  clear  that  in  cases 
Df  this  kind  there  js  no  adequate  remedy  at  law.  All  per- 
sons are  entitled  to  protection  in  the  use,  iiit^rity,  and 
value  of  their  property,  and  where  courts  of  law  cannot 
give  such  protection  by  reason  of  the  inability  of  plaintiff 
to  prove  his  damages,  equity  will  interfere.  3  Wait's  Act. 
and  Def.,  700  and  701,  and  cases  cited. 

Another,  and  what  must  have  been  a  far  more  difficult 
t]uestion  for  the  trial  court,  is  the  question  of  fact  involved 
in  this  case,  both  as  to  the  ownership  of,  or  rather  the  right 
of  dominion  over,  the  property  and  as  to  whether  or  not 
there  was  any  actual  injury  to  the  hedge,  it  being  claimed 
by  flefendant  tliat  the  cutting  was  necessary  for  the  devel- 
opment of  the  hedge  as  a  fence.  Upon  these  questions 
there  was  a  marked  and  sharp  conflict  of  testimony.  But 
these  questions  of  fact  were  decided  by  the  trial  court,  and 
with  that  decision  supported  as  it  is  by  quite  an  amount  of 
testimony  which  is  unimpeached,  save  by  the  contradicting 
testimony  of  defendant  and  his  witnesses,  we  must  be  con- 
tent. 

The  decree  of  the  district  court  is  therefore  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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22    756| 

The  Burlington  &  Missouri  River  Rah^oad  Com-  ^  ^| 
PANY  in  Nebraska,  plaintiff  in  error,  v.  The 
Chicago  Lumber  Company,  defendant  in  error, 

1.  Garnishment  after  Judgment.  In  pToceeding^  in  garnish- 
ment after  jadgment,  under  section  249  of  the  Civil  Code,  if  it  is 
found  that  the  garnishee  is  indebted  to  the  execution  defend- 
ant, the  order  of  the  court  should  be  that  the  garnishee  pay  the 
amount  found  due.  If  the  order  is  not  complied  with,  it  may 
be  enforced  by  execution,  as  in  cases  i^'here  an  ordinary  judg- 
ment is  rendered. 


%    :    PEACTicE:    GARNISHEE  ESTOPPED.   When  a  garnishee, 

prior  to  the  time  when  it  is  required  to  answer  as  to  its  indebt- 
edness, £'e8  an  answer  as  in  an  ordinary  action,  and  issue  being 
joined  thereon  a  trial  is  had  and  other  witnesses  are  examined, 
without  objection  to  the  course  pursued,  such  garnishee  will  not 
be  permitted  to  question  the  regularity  of  the  proceedings  in  the 
appellate  court. 

Rehearing  of  case  reported  in  15  Neb.,  392. 

T,  if.  Marquett  and  J.  W,  Deweeae,  for  plaintiff  in  error. 

John  C.  Wataony  for  defendant  in'  error. 

Reebe^  J. 

A  rehearing  having  been  granted  in  this  ease,  it  has 
been  rensubmitted  upon  arguments  and  briefs  of  counsel. 
In  the  opinion,  16  Neb.,  392,  it  is  said:  '*  Judgment  wa.s 
rendered  against  plaintiff  in  error  and  in  favor  of  defend- 
ant in  error  for  the  sum  of  $144.51 ."  Attention  having 
been  called  to  this  language — as  well  as  other  statements  of 
substantially  the  same  import — and  it  being  apparent  that 
the  use  of  the  language,  although  through  inadvertence, 
might  produce  in  the  minds  of  some  a  wrong  impression  as 
to  the  holding  of  this  court  upon  the  question  of  the  au- 
Iboritj  of  the  district  court  to  render  a  general  judgment 
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in  proceedings  in  garnishment  after  judgment^  a  rehearing 
was  ordered. 

The  record  of  the  proceedings  in  the  district  court  shows 
that  no  judgment  was  in  fact  entered,  but  that  the  gar- 
nishee, railroad  company,  was  ordered  to  "  pay  over  to  said 
plaintiff  herein,  the  Chicago  Lumber  Company,  said  sum 
of  $144.51,  and  upon  failing  to  do  so  execution  issue  there- 
for." 

This  is  in  accordance  with  the  provisions  of  the  statute. 
Section  249  of  the  Civil  Code  provides  that, "  In  cases  where 
the  garnishee  in  answering  such  interrogatories  shall  dis- 
close that  he  is  indebted  to  the  defendant  in  execution,  the 
court  shall  order  the  garnishee  to  pay  over  the  amount 
found  to  be  due  from  the  said  garnishee  to  the  defendant 
in  execution,  which  amount  shall  be  collected  by  execution^ 
as  in  other  cases,  as  near  as  may  be ;  and  such  amount^ 
when  paid  or  collected,  shall  be  credited  on  the  original 
judgment,  and  the  gacnishee  shall  be  credited  for  the  amount 
so  paid  or  collected."  As  the  proceedings  in  this  case  were 
instituted  and  carried  through  under  the  provisions  of  sec- 
tion 244,  et  seq.y  of  the  Civil  Code,  and  including  the  section 
above  quoted,  and  not  under  section  221  as  claimed  by 
plaintiff  in  error,  it  will  be  seen  that  upon  a  finding  against 
the  garnishee  the  order  may  be  enforced  by  execution  in 
the  same  manner  adjudgments  are  enforced.  As  stated  in 
HoUingatoorth  v.  Fitzgerald,  16  Neb.,  495,  the  order  of  the 
court  is  given  all  the  force  and  effect  of  a  judgment.  But, 
as  in  this  case,  it  must  be  an  order  and  not  a  judgment. 
To  this  extent  the  original  opinion  in  this  case  should  be 
corrected. 

Plaintiff  in  error  seeks  to  object  to  the  proceedings  in  the 
district  court  as  improper  and  irregular,  and  claims  that 
the  answers  of  the  garnishee  through  its  agent  "were  full 
and  complete  to  the  effect  that  the  company  was  not  in- 
debted to  Babbitt,"  and  "  if  those  answers  were  not  satis- 
factory, an  action   might  have  been  brought  against  the 
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company^  in  which  action  the  legality  of  the  company's 
charges  for  freight  and  demurrage  could  have  been  inves- 
tigated." 

This  question  cannot  properly  arise  in  this  case,  for  the 
reason  that  the  full  i?sue  was  tendered  by  plaintiff  in  error 
by  an  answer,  in  the  usual  form  of  answers  filed  in  civil 
actions,  before  the  answers  of  the  agent  were  taken  under 
the  garnishee  process.  By  the  filing  of  this  auswer,  irreg- 
ular though  it  may  have  been,  plaintiff  in  error  virtually 
tendered  to  defendant  in  error  an  issue  upon  all  the  allega- 
tions of  fact  contained  therein.  To  this  answer  defendant 
in  error  filed  a  reply,  denying  each  and  every  allegation 
contained  therein.  Upon  the  issue  thus  joined  a  trial  was 
had. 

While  these  proceedings  may  have  been  unusual,  yet  no 
objection  seems  to  have  been  made  by  plaintiff  in  error.  In- 
deed, it  s^ms  to  have  first  suggested  this  course  by  present- 
ing its  answer. 

It  is  now  claimed  that  no  question  was  nxade  upon  the 
correctness  of  the  charges  made  by  plaintiff  in  error,  and 
that  nothing  should  have  been  considered  by  this  court 
outside  of  the  questions  presented  by  the  record,  viz., 
*'  Whether  the  garnishee  is  indebted  to  the  defendant  in 
the  garnishment  proceedings."  By  reference  to  the  answer 
we  find  that  plaintiff  in  error  alleged  the  following  facts : 

First  That  it  was  in  no  way  indebted  to  the  judgment 
debtor,  and  had  no  property  in  its  hands  belonging  to  him. 

Second.  That  it  had  in  its  possession  154  tons  of  coal 
worth  $4.00  per  ton,  shipped  to  the  judgment  debtor, 
amounting  to  $616.00;  subject  to  freight  and  back 
charges,  $666.63';  demurrage  on  cara  held  by  order  of 
sheriff  675  days,  $330.00 ;  unloading  eleven  cars  of  coal, 
$38.00,  making  a  total  of  $1,029.63  charges  against  the 
coal.  These  allegations  being  denied,  the  issue  was  tried 
to  the  court,  and  a  finding  made  upon  ^ch  item.  The 
parties  having  elected  to  try  the  cause  as  in  an  ordinary 
20 
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action,  we  do  not  see  how  they  can  now  object  to  the  pro- 
ceedings adopted.  "While  it  is  true,  as  claimed  by  plain- 
tiff in  error,  that  nothing  could  properly  be  considered  be- 
yond the  simple  question  whether  the  garnishee  was  in- 
debted to  defendant  in  execution,  yet  it  is  equally  true  that 
all  the  questions  discussed  in  the  former  opinion  were  pre- 
sented upon  the  trial,  and  the  district  court,  by  reason  of 
the  issues  formed,  was  required  to  pass  upon  the  questions 
of  fact  thus  presented,  and  those  issues  and  findings  were 
brought  into  this  court  by  the  record  for  review.  Accord- 
ing to  the  theory  of  plaintiff  in  error,  as  shown  by  its  an- 
swer, all  these  questions  were  proper  to  be  taken  into  con- 
sideration in  arriving  at  a  conclusion  as  to  whether  the 
garnishee  was  indebted  to  the  execution  defendant. 

The  other  questions  presented  by  the  brief  were  con- 
sidered in  the  former  opinion,  and  as  we  are  unable  to  see 
that  we  were  in  error  then,  they  need  not  be  further  dis- 
cussed now. 

The  dedsion  of  the  district  court  will  stand  affirmed. 

Judgment  aefibmed. 
The  other  judges  concur. 


Timothy  Austin,  appellant,  v.  Sabilla  F.  Austin, 
appellee. 

1.  Husband  and  Wife :  conveyance:  tbxtst.  Where  on 
aged  hasband  conveys  certain  property  to  his  wife  for  the  sup- 
port of  himself  and  fsbmilj,  and  the  tmst  was  deliberately 
created,  and  is  clearly  established,  it  will  not  be  set  aside  b^ 
cause  of  the  disagreement  and  separation  of  the  parties. 


APPOINTMENT  OF  TBUSTEB.    Where  a  hOA- 
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band  oanyeys  property  to  hia  wife  for  the  support  of  himself  and 
family,  upon  the  disagreement  and  separation  of  the  parties  th6 
court  may,  when  it  is  deemed  adTisable  to  the  dne  administr*- 
tion  of  the  trust,  appoint  a  new  trustee. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Pound,  J. 

Harwoody  4^me8  &  Kelly,  for  appellant. 

Lamby  BicketU  &  Wilson^  for  appellee. 

Maxwell,  J. 

The  plaintiff  brought  this  action  in  the  district  court  of 
Lancaster  county  to  recover  certain  real  estate  conveyed 
to  the  defendant,  and  for  an  accounting.  On  the  trial  of 
the  cause  the  court  found  for  the  defendant  and  dismissed 
the  action.     The  plaintiff  appeals. 

It  appears  from  the  record  that  the  plaintiff  and  de- 
fendant were  married  in  October,  1878,  and  thereafter  co- 
habited together  as  husband  and  wife  until  March,  1883. 
That  at  the  time  of  the  marriage  the  plaintiff  was  about 
sixty-three  years  of  age,  and  had  several  children  by  a 
former  marriage,  some  of  whom  lived  at  Bennett,  where 
the  plaintiff  and  defendant  resided.  That  at  that  time  the 
plaintiff  was  possessed  of  a  considerable  amount  of  prop- 
erty, including  B.  &  M.  land  contracts  for  land  near  the 
village  of  Bennett.  The  defendant,  at  the  time  of  the 
marriage,  was  about  four  years  younger  than  her  husband, 
and  had  a  number  of  children  by  a  former  marriage,  some 
of  whom  resided  at  or  near  Bennett,  and  the  youngest,  a 
daughter,  until  the  separation,  resided  with  the  plaintiff 
and  defendant.  The  defendant  was  also  po&sessed  of  con- 
siderable property,  estimated  by  herself  at  $6,000.  It  is 
pretty  evident  from  the  evidence  that  prior  to  his  mar- 
riage with  the  defendant  the  plaintiff  had  given  to  each 
of  his  children  a  considerable  amount  of  property.     That 
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soon  after  the  marriage  one  of  the  children  obtained  from 
him  an  aiijsignment  of  the  B.  &  M.  land  contracts,  and 
perhaps  of  other  things  of  value.  That  about  that  time^ 
as  the  defendant  alleges,  and  apparently  with  cause,  the 
plaintiff  placed  all  his  remaining  property  in  her  hands  to 
prevent  his  children  from  getting  it.  At  the  time  of  the 
transfer  the  defendant  made  a  will,  in  which  it  was  provi- 
ded, in  case  of  her  death,  the  plaintiff  should  have  a  suit- 
able maintenance  out  of  her  estate  during  his  life-time. 
This  will  does  not  seem  to  have  been  satisfactory  to  some 
of  the  children,  and  was  afterwards  destroyed.  A  second 
will  was  made,  to  which  it  is  unnecessary  to  refer.  Some 
time  during  the  month  of  March,  1883,  the  plaintiff  ceased 
to  live  with  the  defendant,  and  assigns  a  number  of  rea- 
sons for  his  conduct  which  need  not  be  here  referred  to. 
Probably  but  for  the  interference  of  his  children  the  al~ 
leged  causes  for  disturbance,  if  they  really' existed,  would 
have  been  overcome.  Be  that  as  it  may,  the  parties  sepa- 
rated, and  this  action  was  brought  to  recover  the  property 
conveyed  by  the  plaintiff  to  the  defendant  for  his  support. 
The  defendant  frankly  admits  in  the  answer  that  certain 
property  named  therein  was  transferred  to  her  for  the  use 
and  support  of  her  husband  and  family.  It  would  sub- 
serve no  good  purpose  to  review  the  evidence  at  length. 
Both  the  plaintiff  and  defendant,  evidently,  are  worthy 
persons,  and  had  they  resided  at  a  place  remote  from  their 
children  in  all  probability  no  differences  would  have  arisen 
between  them.  The  property  was  deliberately  conveyed 
and  transferred  by  the  plaintiff  to  the  defendant  for  the 
use  of  himself  and  wife.  A  considerable  portion  of  the 
real  estate  has  been  conveyed  to  innocent  third  parties,  wha 
should  be  protected  in  their  purchases.  The'  trust  is 
clearly  established,  and  having  been  deliberately  created 
by  the  plaintiff  we  see  no  sufficient  reason  for  setting  it 
aside. 

A  court  of  equity,  however,  when  necessary  to  fully  carry 
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out  the  trust,  when  the  trustee  has  become  incapable  from 
any  cause  from  performing  the  trust  duties^  will  remove  a 
trustee  and  appoint  another.  This  power  rests  in  the 
«ound  discretion  of  the  court,  to  be  exercised  in  such  man- 
ner as  to  promote  the  due  administration  of  the  trust. 
People  V.  Norton,  9  N.  Y.,  176.  In  re  Cohn,  78  Id.,  248. 
JPreaton  v.  Wilcox,  38  Mich.,  578.  In  re  Bernstein,  3 
Redf.,  20.  North  Car.  R.  R,  v.  Wilson,  81  N.  C,  223, 
McPherson  v.  Cox,  6  Otto,  404.  Satterfidd  v.  John,  53  Ala. 
127.  Farmo's  Loan,  etc,  Co,  v.  Hughes,  18  N.  Y.  Sup.  Ct., 
130.  Blooniei'^s  Appeal,  83  Pa.  St.,  45.  Sparhawk  v. 
Sparhawk,  114  Mass.,  3t6.  Keichum  v.  Mobile,  etc.,  R,  R,, 
2  Woods.  532.  Scolt  v.  Rand,  118  Mass,  215.  In  re 
Adams'  Trust,  L.  R.,  12  Ch.  D.,  634.  Ex  parte  Hopkins, 
Id.,  9  Ch.,  506.  Witki7ison  v.  Parry,  4  Russ.,  272,  276. 
Coventry  v.  Coventry,  1  Keen,  758.  Greenwood  v.  Wake- 
ford,  1  Beav.,  576,  581.  Forshaw  v,  Higginson,  20  Id., 
485.  In  re  Stokes'  Trusts,  L.  R.,  13  Eq.,  333.  Chalmer  v. 
Bradley,  1  J.  &  W.,  51,  68.  Cruger  v.  Halliday,  11 
Paige,  314.  Shepherd  v.  McEvers,  4  Johns.  Ch.,  136. 
Diefendorf  v.  Spraker,  10  N.  Y.,  246.  Forster  v.  Davies, 
4  De  G.,  F.  &  J.,  133.  In  re  Blanchard,  3  Id.,  131. 
Paliairet  v.  Carew,  32  Beav.,  564,  667.  Orombes  v. 
Brookes,  L.  R.,  12  Eq.,  61.  In  re  Roche,  2  Dr.  &  War., 
287.  In  re  WatCs  Seitlem.,  9  Hare,  106.  Mennard  v. 
Wefford,  1  Sm.  &  Gif.,  426.  In  re  Bignold's  Trusts,  L. 
R.,  7  Ch.,  223.  Withington  v.  Withington,  16  Sim.,  104. 
Pomeroy  Eq.,  §  1086.  The  parties  have  leave  to  agree, 
upon  a  suitable  trustee.  Failing  to  do  so  the  court  will 
appoint.  The  trustee  thus  appointed  will  give  security  to 
be  approved  by  the  clerk  of  this  court  in  the  sum  of  $4,394, 
and  within  ninety  days  from  the  entry  of  the  decree  the 
defendant  is  required  to  pay  to  said  trustee  the  sum  of 
$2,172,  which  she  admits  having  received,  which  sum,  sub- 
ject to  the  defendant's  rights  therein,  will  be  expended  aa 
may  be  necessary  for  the  support  of  the  plaintiff,  and  if 
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need  be  the  defendant.  The  judgment  of  the  district 
court  is  reversed,  and  judgment  will  be  entered  in  thia 
court  in  conformity  to  this  opinion. 

,    Judgment  a<xx)bdinglt. 

The  other  judges  concur. 


Same  v.  Same. 

Husband  and  Wife :  conyetakcb  to  wife.  Where  a  hnsband 
in  advanced  years  conveys  property  to  his  vnfe  for  the  purpose 
of  having  it  held  in  trust  for  him,  and  the  vrife,  contrary  to  the 
intention  of  the  husband,  and  in  viohition  of  the  trust,  conveys 
it  to  third  parties,  and  with  the  proceeds  thereof  or  with  the 
money  or  property  of  the  husband  purchases  other  property 
and  receives  the  title  in  her  ovni  name,  upon  their  separation 
equity  may  require  an  accounting,  and  make  such  decree  as  to 
the  property  owned  at  the  time  of  the  decree  as  wlU  protect 
the  interests  of  both  the  husband  and  wife. 

Rehearing  of  foregoing  case. 
Harwoodf  Ames  &  Kelly,  for  appellant. 
Lamb,  Rioketta  &  Wilsonj  for  appellee. 
Keese,  J. 

On  motion  of  appellee  a  rehearing  was  granted  and  the 
case  has  been  re-submitted  upon  able  printed  briefs  and 
arguments  filed  by  the  respective  parties. 

There  appear  to  be  two  material  questions  in  the  ca8e> 
and  to  the  discussion  of  which  counsel  have  priucii>ally 
devoted  their  attention  :  Firsts  Was  the  conveyance  of  the 
property  of  plaintifiF  to  defendant  in  trust  for  any  purpose? 
and,  Second.  If  so,  what  decree  should  be  entered  for  the 
proper  protection  of  the  rights  of  the  parties? 
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It  is  claimed  by  defendant  that  the  conveyance  to  her 
was  a  full  and  absolute  conveyance  of  the  title  in  fee,  and 
that  she  holds  it  fr6e  from  any  rights  or  claims  of  plain- 
tiff. That  it  was  a  voluntary  conveyance  and  transfer, 
from  the  effects  of  which  plaintiff  cannot  now  escape. 

We  think  this  is  clearly  at  variance  with  the  intention 
of  both  parties,  and  wholly  inconsistent  with  the  purposes 
for  which  the  transfer  was  made  and  received.  Taking 
the  testimony  of  defendant  alone  it  is  shown  that  soon  after 
their  marriage  plaintiff,  through  some  cause  or  other, 
which  is  immaterial  here,  concluded  that  his  children  were 
seeking  to  circumvent  him  and  procure  all  his  property. 
He  made  known  this  fact  to  defendant,  and  declared  his 
purpose  of  putting  it  into  the  hands  of  some  one  from  whom 
they  could  not  get  it.  She  says  his  plea  was,  "  They  had 
his  money,  and  were  bound  he  should  not  get  it,  and  he 
seemed  much  hurt ;  says  he, '  I  am  going  to  put  the  prop- 
erty in  somebody's  hands  where  the  children  cannot  get  it ; 
the  children  have  got  all,  or  nearly  all.'  He  proposed 
first  to  put  it  in  my  crippled  daughter's  hands.  I  ob- 
jected very  positively.  Said  he,  '  I  will  put  it  into  yours 
instead.'  I  said  'I  am  step-mother  and  don't  want  it.'" 
This  is  a  sufficient  quotation  to  show  that  there  was  no 
purpose  to  convey,  and  no  expectation  of  receiving  an  in- 
defeasible title.  If  this  is  the  true  version  of  the  case, 
plaintiff  was  fearful  he  would  lose  his  property,  and  for 
the  purpose  of  saving  it  desired  the  title  to  be  held  by  an- 
other. It  was  not  prompted  by  love  and  affection  for  the 
wife,  for  his  first  impulse  was  to  convey  it  to  another,  and 
had  it  not  been  for  the  positive  objection  referred  to  he, 
perhaps,  would  have  done  so.  It  could  not  have  been  in- 
tended as  an  advancement  to  the  wife,  for,  as  we  have  seen, 
he  proposed  conveying  it  to  her  daughter ;  besides,  it  is 
shown  that  at  the  time  of  the  marriage  it  was  agreed  that 
each  should  retain  their  property. 

It  is  true  plaintiff  testifies  to  a  different  state  of  facts, 
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and  if  he  is  correct  it  was  defendant  who  became  alarmed 
lest  the  children  of  plaintiff  should  get  his  property.  For 
the  purposes  of  the  question  now  under  consideration  it  is 
wholly  immaterial  as  to  which  is  the  correct  theory  of  the 
case.  Either  one  establishes  the  theory  of  plaintiff  as  to 
the  purpose  with  which  the  conveyances  were  made. 
Plaintiff  was  old,  hard  of  hearing,  and  evidently,  to  some 
extent  at  least,  in  his  dotage.  Defendant,  though  only 
four  years  younger,  was  in  the  enjoyment  of  all  her  facul- 
ties, and  evidently  much  his  superior  in  that  respect.  That 
she  understood  the  purpose  for  which  the  conveyance  was 
made  to  her  cannot  be  questioned. 

The  second  question  involved  in  the  case  is  one  of  some 
uncertainty.  It  is  apparent  that  the  property  of  defend- 
ant has  not  been  impaired  and  but  little  of  her  funds  were 
exhausted  while  they  cohabited  together.  It  is  also  ap- 
parent that  plaintiff  has  but  little  if  any  property  left.  As 
stated  in  the  former  opinion,  the  purchasers  of  the  real 
estate  who  have  in  good  faith  invested  their  money  cannot 
be  disturbed.  And,  as  claimed  by  defendant,  it  would  be 
unjust  to  require  her  to  account  for  all  the  money  and 
property  placed  in  her  hands  by  plaintiff,  since  she  has 
contributed,  in  part  at  least,  out  of  those  funds  toward  the 
maintenance  of  plaintiff  and  defendant.  While  it  would 
seem  to  the  writer  to  be  going  beyond  the  proper  bounds 
of  the  court  to  render  a  decree  requiring  the  payment  of  a 
certain  sum  of  money,  or  in  the  event  of  her  failure  to  sell 
her  property  upon  execution  for  that  purpose,  and  thus 
strip  her  in  part  of  the  necessary  means  of  support,  yet  we 
think  the  trust  fund  can  be  followed  into  the  real  estate 
now  owned  by  her  and  purchased  therewith.  It  is  in- 
sisted that  the  family  expenses  were  paid  out  of  the  money 
and  proceeds  of  property  placed  in  the  hands  of  defendant, 
and  that  it  has  thus  been  more  than  exhausted.  This 
proposition  should  be  given  such  weight  as  it  is  entitled 
to,  but  it  can  hardly  be  said  that  during  the  five  years  of 
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the  married  life  of  the  parties  their  estates  would  so  ma- 
terially change  in  relative  values  by  the  proper  use  of  the 
property  of  plaintiff  in  maintaining  the  husband  and  wife. 
The  real  estate  owned  by  plaintiff  and  conveyed  to  defend- 
ant has  been  conveyed  away  by  her,  and  other  real  estate 
purchased  which  appears  to  be  of  considerable  value.  It 
should  not  be  required  of  defendant  that  she  return  to 
plaintiff  all  the  property  and  money  received,  but  common 
fairness  and  the  principles  of  equity  require  that  some  re- 
turn of  this  trust  property  \ie  made.  The  testimony  shows 
that  lot  No.  four  in  block  nine  and  the  east  half  of  block 
ten  in  Rc^encamp^s  addition  to  Bennett  are  held  by  de- 
fendant, the  title  being  in  her  name,  but  procured,  in  part 
at  least,  by  the  labor  and  money  of  plaintiff,  and  that  there 
are  three  dwelling-houses  thereon,  but  we  are  unable  to 
determine  the  value  of  the  several  lots  or  to  ascertain  from 
the  record  upon  which  lots  the  buildings  are  located.  If 
the  parties  can  agree  by  stipulation  as  to  the  value  of  each 
lot  with  the  improvements  thereon,  such  decree  will  then 
be  entered  as  will  protect  the  rights  of  the  parties,  other- 
wise a  reference  will  be  ordered  for  the  purpose  of  ascer- 
taining the  values. 

JTuDOMSirr  aooobdingly. 
Thb  other  judges  concur. 


John  B.  Holmes,  plaintiff  in  errob,  v.  Eobbrt 
Irwin,  defendant  in  error. 

Damages  by  Stock:  kbgltoexce  of  owner.  Where  A  pur- 
chased of  6  an  enclosed  pasture,  paying  therefor  an  extra  price, 
the  consideration  for  such  extra  price  being  that  A  might  turn 
his  stock  into  such  pasture  and  thereby  avoid  the  expense  and 
trouble  of  having  to  herd  his  stock,  which  vras  fully  understood 
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bj  B,  and  where  the  stock  were  tnmed  into  the  field  and  con- 
tinacd  to  ran  there  until  the  pastnrage  was  eaten  np,  B  resid- 
ing npon  the  premises  and  in  a  position  where  he  could  know  of 
any  damage  being  done  by  the  stock,  and  where  he  had  cribbed 
his  com  on  the  premises  and  within  the  inclosure  in  which  the 
stock  were  permitted  to  run,  but  A  had  no  knowledge  of  the 
existence  of  the  crib  of  com,  and  where  A's  stock,  without  his 
knowledge,  ate  and  destroyed  the  com,  Held,  That  A  would 
not  be  liable  for  such  damage  and  that  there  was  no  question 
of  negligence  on  his  part  to  submit  to  a  trial  jury. 

Ebror  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Pound,  J. 

Beeaon  it  SuUivan^  for  plaintiff  in  error. 

8.  P.  VanaiUiy  for  defendant  in  error. 

Eebbe^  J. 

One  of  the  causes  of  action  as  stated  in  the  petition  of 
defendant  in  error — who  was -plaintiff  in  the  district  court 
— was,  that  in  the  year  1883  the  cattle  and  stock  of  plain- 
tiff in  error  broke  into  a  house  or  crib  where  defendant  in 
error  had  his  corn  stored,  and  ate  up  and  destroyed  one 
hundred  bushels  of  the  corn  of  the  value  of  thirty-five  dol- 
lars. To  this  part  of  the  petition  plaintiff  in  error  answered 
that  during  the  year  1883  he  rented  a^tock  field  of  defend- 
ant in  error  for  pasture  for  his  cattle.  That  by  the  terms 
of  the  contract  the  cattle  of  plaintiff  in  error  were  to  run 
in  the  field,  that  he  was  not  to  herd  them,  but  defendant  in 
error  was  to  take  care* of  them.  That  the  house  in  which 
the  com  of  defendant  in  error  was  stored  was  in  the  same 
inclosure,  and  whatever  damage  the  cattle  did  to  the  corn 
was  by  reason  of  the  carelessness  of  defendant  in  error  in 
not  keeping  the  cattle  away  from  the  cribs,  and  not  by  the 
fault  or  carelessness  of  plaintiff  in  error.  A  reply  was  filed 
by  defendant  in  error  denyinjr  the  allegations  of  the  answer. 

There  was  but  little  conflict  in  the  testimony  upon  the 
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material  facts  of  the  case^  and  they  may  be  fairly  stated  as 
follows  :  In  the  fall  of  the  year  1882,  defendant  in  error 
had  a  field  of  stalks^  from  winch  the  corn  had  been  gath- 
ered. The  field  was  enclosed.  The  house  in  which  the 
corn  was  cribbed  was  within  the  field,  but  plaintiiT  had  no 
knowledge  of  the  corn  being  in  it.  He  purchased  the  pas- 
ture of  defendant  in  error,  paying  therefor  fifty  cents  per 
acre.  The  price  paid  was  more  than  was  usually  paid  for 
8uch  pasture,  but  he  made  the  purchase  because  the  field 
was  fenced  and  he  would  not  have  to  herd  the  cattle.  This 
latter  fact  was  the  cause  of  the  purchase.  It  was  so  under- 
stood by  both,  as  testified  to  by  defendant  in  error.  It  was 
mutually  understood  that  plaintifi^  in  error  was  to  turn  his 
cattle  in  the  field,  and  they  were  to  be  unrestrained  therein^ 
except  as  defendant  in  error  should  keep  them  from  about 
his  dwelling  house.  The  house  in  which  the  corn  was 
stored  was  about  eighty  rods  from  the  dwelling  of  defend- 
ant in  error,  but  not  in  sight.  Of  evenings  defendant  m 
error  would  drive  the  cattle  toward  the  house  of  plaintiflE 
in  error,  which  was  upon  adjoining  land,  and  plaintiff  in 
error  would  put  them  up  until  the  next  morning.  Plain- 
tiff in  error  had  no  knowledge  that  any  damage  was  being 
done  by  the  cattle  during  the  time  they  were  in  the  field,, 
nor  for  some  months  thereafter.  The  house  which  con- 
tained the  corn  was  in  the  com  stalks  and  had  no  fence 
around  it.  The  building  was  an  old  one,  and  the  cattle 
broke  off  the  boards  and  ate  and  damaged  the  corn.  The 
court  instructed  the  jury  orally  as  follows: 

*'  If  you  find  from  the  evidence  that  the  defendant  bought 
of  the  plaintiff  corn  stalks  in  a  certain  field,  for  the  pur- 
pose of  driving  his  stock  into  the  field  and  feeding  the 
stalks,  and  the  plaintiff  knew  that  fact,  knew  that  was  the 
purpose  for  which  the  stalks  had  been  bought  j  and  if  you 
further  find  that  defendant  did  turn  his  stock  into  the  com 
field,  and  while  there  they  broke  into  the  building  or  house 
in  which  the  plaintiff  had  corn,  and  did  damage  to  the  corn^ 
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then  you  will  further  inquire  through  the  fault  and  negli- 
gence of  which  party  this  damage  was  done.  If  the  plain- 
tiff had  the  corn  in  this  building  or  house,  and  had  properly 
protected  it,  properly  boarded  up  the  doors  and  windows 
t)f  the  building  in  which  the  corn  was  housed,  and  through 
the  fault  or  negligence  of  the  defendant  in  not  properly 
looking  after  his  4tock  and  they  did  damage  to  this  corn  he 
would  be  liable  for  it  The  degree  of  care  and  diligence 
which  the  defendant  ought  to  exercise  would  be  measured 
somewhat  by  the  knowledge  of  what  he  knew  or  ought 
to  have  known  by  the  exercise  of  proper  care  as  to  what 
was  in  the  field,  and  as  to  what  his  stock  were  doing ;  and 
you  should  inquire,  finding  out,  ascertaining  what  he  did 
know,  or  might,  or  ought  to  have  known,  by  the  exercise 
t)f  proper  diligence.  Of  course  you  should  inquire  as  to 
his  means  and  opportunity  of  knowing  where  his  stock  was, 
what  they  were  doing,  and  what  was  in  the  field  in  which 
he  turned  the  stock ;  finding  out  how  near  he  lived  to  it, 
«nd  his  opportunities  for  seeing  and  knowing.  I  hardly 
think  he  would  be  liable  unless  he  was  guilty  of  some  fault 
or  negligence.  To  ascertain  whether  he  was  or  not,  it  is 
right' to  consider  all  the  circumstances  as  they  appeared.  If 
you  find  they  did  damage,  and  the  defendant  is  liable  for 
the  corn,  you  must  be  governed  by  the  amount  as  to  the 
<x)rn  actually  damaged,  and  as  to  the  extent  of  the  damage. 
Of  course  he  must  only  be  liable  for  the  actual  damage 
<lone,  if  for  anything."  To  the  giving  of  which  plaintifi* 
in  error  duly  excepted.  The  trial  resulted  in  a  judgment 
in  favor  of  defendant  in  error.  Plaintiff  in  error  alleges 
^rror  in  giving  the  foregoing  instruction  and  brings  the 
<jause  into  this  court  for  review  by  proceedings  in  error. 

As  the  judgment  was  for  a  very  small  amount  (|1  ex- 
<?Iusive  of  costs)  we  are  loth  to  disturb  it,  and  thus  remand 
the  cause  for  a  large  increase  of  the  costs,  which  are  already 
somewhat  heavy.  But  as  we  view  the  foregoing  instruc- 
tion the  judgment  cannot  be  rightfully  sustained.     The  in- 
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straction  above  quoted  is  not  only  quite  ambiguous,  but  it 
in  some  respects  misstates  the  law  and  must  have  misled 
the  jury.  The  suggestion  by  the  court  that  he  "hardly'* 
thought  plaintiff  in  error  would  be  liable  unless  he  was  guilty 
of  some  fault  or  negligence,  would  not  be  sufficient  under 
the  proofs  upon  that  question.  If  there  was  any  question 
of  negligence  to  submit  to  the  jury  they  should  have  been 
instructed  that  plaintiff  in  error  would  not  be  liable,  unlesa 
he  was  guilty  of  negligence.  The  cattle  were  rightfully  in 
the  field.  How  could  it  be  possible  for  plaintiff  in  error 
to  be  liable  without  negligence  on  his  part  ?  But  we  think 
there  was  no  question  of  negligence  to  submit  to  the  jury. 
Plaintiff  in  error  was  not  expected  to  look  after  his  cattle. 
It  was  the  very  thing  he  had  paid  an  extra  price  to  avoid. 
It  was  the  mutual  agreement  of  the  parties  that  he  should 
not  be  required  to  "  look  after ,  his  stock "  or  to  know 
"  what  his  stock  were  doing."  He  was  under  no  obliga- 
tions to  know  "  where  his  stock  were,  what  they  were  do- 
ing, and  what  was  in  the  field  in  which  he  turned  the  stock.'*^ 
He  had  paid  an  extra  price  to  be  relieved  vof .  that  duty. 
The  cattle  wefe  not  trespassers,  they  were  lawfully  there. 
To  be  guilty  of  negligence  is  to  fail  to  discharge  a  duty. 
What  duty  did  plaintiff  in  error  owe  to  defendant  in  error 
in  the  way  of  finding  out  or  ascertaining  "  as  to  what  was 
in  the  field?"  Clearly  none.  We  know  of  no  law  which 
would  inject  into  a  contract  and  force  upon  the  parties  to 
it  an  element  as  between  them  which  they  contracted  it 
should  not  contain.  Plaintiff  in  error  had  no  knowledge 
of  the  existence  of  the  com.  Defendant  in  error  had ;  he 
had  put  it  there,  yet  he  failed  to  give  any  notice  either  of 
its  existence  or  of  the  damage  done  until  months  aft^er  the 
cattle  were  removed  from  the  field. 

It  is  apparent  that  the  learned  judge  who  presided  in  the 
trial  court,  annoyed,  perhaps,  and  impatient  over  being 
compelled  to  devote  valuable  time  to  a  suit  involving  so 
small  an  amount,  was  not  as  c^ireful  in  the  use  of  language 
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in  giving  the  instruction  as  is  usual  for  him,  and  through 
inadvertence  gave  the  instruction.  But,  as  we  view  it,  it 
should  not  have  been  given,  and  in  doing  so  there  was 
error.     For  that  reason  the  judgment  must  be  reversed. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 

BevEBSED  AJSTD  BElCAl!n>ED. 

Thb  other  judges  conoor. 


John  S.  Aim  E.  Mabt  GRECfOEY,  appellants,  and 

J.  H.  McMURTRT,  PLAINTIFF  IN  EBROB,  V.  ReUBEN 

R  Tingley,  Joseph  W.  Hartley,  and  S.  M. 
Melick,  Sheriff,  appelIiEes  and  defendant 

IN  ERROR. 

1.  Amendment  of  Pleadings  and  Judgment.    Where  real 

estate  in  an  addition  to  a  city  was  described  as  lots  11  and  12  in 
block  10  of  L's  addition  to  Lincoln,  the  block  not  being  platted, 
and  a  farther  description  by  metes  and  bonnds,  in  which  the 
property  is  not  accurately  described,  it  is  not  error  for  the  conrt 
to  permit  the  petition  to  be  amended  to  contain  a  correct  de- 
scription of  the  property,  and  amend  the  decree  accordingly. 

2.  Judicial  Sale :    purchaser  must  fay  price  bid.    A  party 

by  purchasing  real  estate  at  a  judicial  sale  subjects  himself  to 
the  jurisdittion  of  the  court.  Phillips  v.  Dauiey^  1  Neb.,  320. 
And  the  court  in  a  proper  case  may  compel  him  to  complete  his 
purchase  by  the  payment  of  the  money.  lAxnsdatcn  v.  Eldon,  14 
Vesey,  512.     Exrs.  of  Brashear  v.  Cortlandt,  2  Johns.  Ch,,  605. 

3.    :    :    JUBiSDicnoN  op  purchaser.    A  purchaser 

had  given  his  check  on  a  particular  bank,  payable  on  the  con- 
firmation of  the  sale,  and  after  the  sale  was  confirmed  stopped 
payment  on  the  che^ck  and  refused  to  receive  the  deed  and  pay 
the  purchase  price;  thereupon  a  motion  supported  by  affidavits 
was  filed  to  require  the  purchaser  to  pay  the  money,  and  an  or- 
der, alter  due  notice,  was  entered  thereon,  requiring  him  to  pay 
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the  money  in  thirty  days;  Held,  Proper  practice.  The  court  may 
proceed  summarily  against  the  purchaser,  and  the  officer  is  not 
required  to  bring  an  action,  although  he  may  do  so. 

Appeal  and  ebbob  from  district  court  of  Lancaster 
county.     Tried  below  before  Mitchell,  J, 

John  8.  Gregory f  pro  se,  and  J  R.  Webster,  for  McMur- 
try. 

Eyan  Bros.,  for  Tingley,  and  W.  J.  Lamb,  for  Hartley. 

MaXWIaLL,  J. 

In  November,  1882,  a  decree  of  foreclosure  and  sale  was 
rendered  in  the  district  court  of  Lancaster  county  against 
lots  11  and  12  in  block  10  in  Lavender's  addition  to  Lin- 
coln, the  plaintiffs  and  others  having  an  interest  in  said 
lots  being  made  parties.  That  part  of  Lavender's  addition 
was  not  platted,  and  after  the  description  by  lots  was  a  fur- 
ther description  by  boundaries  in  the  decree,  as  follows: 
"  Beginning  at  a  point  300  feet  east  of  the  south-east  cor- 
ner of  block  (94)  ninety-four  in  the  city  of  Lincoln,  and 
running  thence  east  100  feet,  thence  south  142  feet,  thence 
west  100  feet,  thence  north  142  feet  to  the  place  of  begin- 
ning.'*  The  decree  was  rendered  on  the  11th  of  Novem- 
ber, 1882.  On  the  loth  of  that  month,  T^lej  and  Hart- 
ley, two  of  the  lien  holders,  filed  a  motion  to  amend  the 
petition  by  correcting  the  description  above  given  by  in- 
serting the  word  "north"  where  the  word  "south"  occurs, 
and  the  word  "south"  where  the  word  "north"  occurs, 
a  correct  description  being  set  out.  The  motion  was  sus- 
tained, and  on  the  18th  of  that  month  an  amended  petition 
was  filed,  in  which  the  description  is  correctly  given*  To 
this  amended  petition  Gregory  and  wife  filed  a  plea  in 
abatement.  The  case  was  then  appealed  to  this  court,  the 
opinion  being  reported  in  16th  Nebraska,  256.  After  the 
cause  was  remanded  to  the  district  court  the  decree  was 
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amended  to  conform  to  the  petition.  No  objection  seems 
to  have  been  made  to  this  modification  of  the  decree,  but  a 
sale  being  about  to  take  place  under  the  decree  the  plaintiffs 
brought  an  action  to  enjoin  the  sale,  the  principal  ground 
for  relief  being  that  the  court  had  no  authority  to  amend 
the  decree,  and  therefore  the  sale  was  unauthorized.  The 
court  below  found  the  issues  in  favor  of  the  defendants  and 
dismissed  the  action. 

From  the  facts  above  stated  it  will  be  seen  that  there  is 
no  equity  in  the  bill.  Lots  11  and  12  in  block  10  in  Lav- 
ender's addition  to  Lincoln  were  the  property  upon  which 
Kellogg  had  his  lien,  and  the  mistake  in  the  additional  de- 
scription seems  to  have  misled  no  one.  It  certainly  was 
the  right  of  the  lien  holders  to  have  the  description  cor- 
rected to  conform  to  the  facts,  so  that  there  would  be  no 
impediment  to  a  sale  of  the  property  for  the  highest  price 
possible  to  be  obtained ;  and  a  party  who,  like  the  plainti^^ 
purchased  with  notice  of  the  facts  has  no  cause  of  complaint 
on  that  ground.  The  injunction,  therefore,  was  properly 
dissolved. 

Upon  the  dissolution  of  the  injunction  the  real  estate  in 
question  was  sold  under  the  decree.  The  plaintiffs  filed 
objections  to  the  confirmation  of  the  sale  which  were  over- 
ruled. These  objections  are  substantially  the  same  as  those 
upon  which  the  injunction  was  sought,  and  were  properly 
overruled.  Valid  objections  to  the  sale  did  exist,  such  as 
the  failure  to  advertise  said  property  at  least  thirty  days 
before  the  day  of  sale.  Lawson  t?.  CHhson^  ante  p.  137. 
But  they  were  not  made  iu  the  court  below  and  cannot  be 
considered  here.  The  objections,  therefore,  were  properly 
overruled. 

The  real  estate  in  controversy  was  sold  under  the  order 
of  sale  to  J.  H.  McMurtry  for  the  sum  of  $3,250.  Mc- 
Murtry  gave  the  sheriff^  a  check  on  the  Capital  National 
Bank  of  Lincoln,  payable,  as  sworn  to  by  the  sheriff^,  on  the 
confirmation   of  the  sale.     The  attorney  for  McMurtry^ 
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however,  files  an  affidavit  that  ''the  check  was  not  payable 
until  it  should  be  determined  that  good  title  would  be  as- 
sured to  him  as  the  result  of  such  sale."  Upon  the  con- 
firmation of  the  sale  the  sheriff  deposited  the  check  in  the 
First  National  Bank  of  Lincoln,  and  afterwards  paid  Ting- 
ley  and  Hartley  the  amount  due  on  their  respective  decrees 
out  of  the  funds  so  received.  Afterwards  McMurlry 
stopped  payment  on  the  check.  The  attorneys  for  the 
sheriff  thereupon  filed  a  motion  supported  by  affidavits  to  re- 
quire McMurtry  to  pay  the  amount  of  said  bid  into  court* 
Certain  counter  affidavits  were  filed,  which  need  not  be  here 
considered.  On  the  hearing  of  the  motion  the  court  made  an 
order  that  said  purchaser  pay  the  sum  of  $3,250  into  court 
within  thirty  days.  This  order  is  now  assigned  for  error. 
The  power  of  a  court  of  equity  to  compel  a  purchaser  to 
complete  his  purchase  was  frequently  exercised  under  the 
former  chancery  practice.  Thus  in  executors  of  Brasher 
V.  QyrUandt,  2  Johns.  Ch.,  505,  a  tract  of  land  was  sold 
under  a  decree  to  one  Clay  for  the  sum  of  $16,000,  who 
paid  $50  as  a  deposit.  The  sale  was  confirmed  and  the 
master  directed  to  make  a  deed  to  the  purchaser  and  re- 
ceive the  purchase  money.  The  master  thereupon  tendered 
a  deed  to  the  purchaser,  who  refused  to  pay  the  purchase 
price  and  receive  the  deed.  An  order  was  thereupon 
entered  requiring  him  to  complete  his  purchase  by  the  pay- 
ment of  the  purchase  money  with  interest,  or  show  cause  by 
a  day  named  why  an  attachment  should  not  issue  against 
him.  The  principal  ground  of  defense  was,  that  an  appeal 
had  been  taken  which  would  arrest  all  the  proceedings.  In 
delivering  the  opinion  the  chancellor  said:  *'The  pur- 
chaser ought  in  this  case  to  be  compelled  to  complete  his 
purchase.  Such  an  order  was  made  in  the  case  of  LanS' 
down  V.  Eldon,  14  Vesey,  512,  and  several  cases  of  the 
like  kind  in  the  court  of  exchequer  were  there  referred  to. 
The  Lord  Chancellor  in  that  case  ordered  the  purchaser  to 
pay  his  purchase  money  within  a  fortnight  or  stand  oom- 
21 
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mitted;  and  he  observed  that  a  purchaser  could  not  be 
permitted  to  baffle  the  court  *  *  *  j  do  not  mean 
at  present  to  lay  down  any  general  rule  on  the  subject  of 
coercing  a  purchaser  by  attachment;  but  I  ought  not  to 
hesitate  under  the  circumstances  of  the  case;  and  I  have  no 
doubt  the  court  in  its  discretion  may  do  it  in  every  case 
where  the  previous  conditions  of  the  sale  have  not  given 
the  purchaser  an  alternative.  Here  it  has  become  necessary 
in  order  to  give  due  effect  to  the  authority  and  process  of 
the  courts  and  to  preserve- them  from  being  treated  with 
contempt." 

In  Jackson  v.  Edwards,  7  Paige,  387,  it  was  held  that 
the  court  will  not  give  a  purchaser  at  a  master's  sale  the 
benefit  of  his  purchase  where  he  neglects  to  comply  with 
the  terms  of  sale  in  a  reasonable  time,  if  a  resale  is  deemed 
more  beneficial  to  the  parties.  These  powers  are  retained 
under  the  code.  A  party  by  purchasing  at  a  judicial  sale  sub- 
jects himself  to  the  jurisdiction  of  the  court.  Phillips  v. 
Dawley,  1  Neb.,  320.  And  he  may  appear  before  the  court 
at  any  time  before  the  confirmation  of  the  sale  and  ask  to 
be  discharged  from  the  same,  as  where  there  is  a  fatal  de- 
fect in  the  title  or  proceedings  which  cannot  be  cured  by 
amendment,  the  court  may  discharge  him  and  order  are- 
turn  of  the  deposit  or  purchase  money.  Owen  v,  FovMer^ 
9  Ves.,  848.  Morris  v.  Mowatt,  2  Paige,  586.  The  ob- 
jections, however,  must  be  made  before  the  confirmation  of 
the  sale.  There  may  be  special  circumstances,  as  in  Fron 
sher  V.  Ingham^  4  Neb.,  531,  where  a  sale  may  be  set  aside 
after  confirmation,  but  the  question  does  not  arise  in  this 
case,  and  need  not  be  considered.  The  purchaser  in  this 
case  knew  substantially  all  the  facts  relating  to  the  title  of 
the  property  at  the  time  of  the  sale.  His  check  was  drawn 
to  be  paid  on  the  confirmation  of  the  sale,  thus  giving  him 
the  use  of  the  money  until  that  time.  This  provision  was 
in  his  favor,  and  upon  the  confirmation  being  made  the 
officer  was  entitled  to  the  amount  of  the  check.     The  fS»ct 
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that  a  purchaser  makes  no  objection  to  the  sale,  as  in  this 
case,  until  after  it  is  confirmed,  and  then  refuses  to  pay 
the  purchase  price  because  the  officer  will  not  guarantee  a 
good  title  to  the  property,  indicates  bad  &ith  on  his  part 
and  an  effort  to  impede  the  administration  of  the  law.  The 
court  requires  good  faith  on  the  part  of  bidders,  and  in  a 
proper  case  will  require  the  purchaser  to  complete  his  pur- 
chase by  the  payment  of  the  money.  This  may  be  done 
by  action,  as  all  the  remedies  known  to  the  law  are  open  to 
the  officer;  but  the  summary  remedy  is  by  motion  on  no- 
tice to  the  purchaser,  and  that  was  the  course  pursued 
in  this  case. 

The  court  will  protect  its  officers  as  far  as  possible  from 
loss  or  damage  in  the  faithful  performance  of  their  duties; 
and  as  the  officer  in  this  case,  after  the  confirmation  of  the 
sale,  without  objection  and  relying  upon  the  purchaser's 
check,  paid  the  amounts  due  to  Tingley  and  Hartley, 
justice  requires  that  he  be  protected.  It  is  very  clear 
that  justice  has  been  done,  and  the  judgment  of  the  court 
below  is  in  all  things  affirmed. 

Judgment  ajtfibmbd. 

The  other  judges  concur. 


Louis  Mette  ajstd  Geobge  Eanne,  plaintiffs  in 
EBBOB,  V.  Daniel  L.  McGuckin,  defendant  in 

EBBOB. 

Ck>n8titational  Law:  liquob  law  gonstitxttignal.  The  act 
of  the  legislatare  approyed  Febrnary  28, 1881,  oommonly  known 
BB  the  Slocnmb  Liquor  Law,  is  not  nnconstitational  as  be- 
ing in  violation  of  the  provisions  of  the  oonstitntion  of  the 
United  States,  which  provides  that  *'  the  citizens  of  each  state 
ahaU  be  entitled  to  all  the  privileges  and  immunities  of  citizens 
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in  the  several  states,"  it  being  the  exerdae  of  the  police  power 
of  the  state  for  the  protection  of  its  citizens,  and  not  for  the  pur- 
pose of  revenne  or  the  regolation  of  commerce.  In  the  exercise 
of  snch  power,  it  is  competent  for  the  legislature  to  require  that 
the  licensee  shall  be  a  resident  of  the  state,  and  subject  to  its 
laws  and  to  the  processes  of  its  courts. 

Ekbor  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Warren  SwUzleVy  for  plaintiffs  in  error. 

W.  J.  Connelly  for  defendant  in  error. 

Reese,  J. 

There  is  but  one  question  involved  in  this  case,  to-wit, 
the  constitutionality  of  chapter  fifty  of  the  Compiled  Stat- 
utes of  1885,  commonly  known  as  the  "  Slocumb  Liquor 
Law.''  The  constitutionality  of  the  act  in  question  was 
presented  to  this  court  and  passed  upon  in  PleuUr  v.  The 
State,  11  Neb.,  547,  but  the  point  now  presented  was  not 
then  considered.  But  the  general  proposition  advanced  in 
that  case  is  applicable  to  this ;  which  is,  that  *'  to  justify  a 
court  in  pronouncing  an  act  of  the  legislature  unconstitu- 
tional, it  must  be  clear  and  free  from  reasonable  doubt  that 
it  is  so,  not  a  doubtful  and  argumentative  implication.  Or, 
in  other  words,  a  statute  should  not  be  held  invalid  unless 
it  is  clearly  forbidden  by  the  paramount  law.  Such,  sub- 
stantially, has  been  the  holding  of  all  courts  speaking  upon 
this  subject."    See  cases  there  cited. 

The  grounds  upon  which  plaintiffs  in  error  base  their 
attack  upon  the  law  in  question  is,  that  no  license  can  be 
issued  to  any  person  to  ^11  liquor  unless  he  be  a  resident 
of  this  state,  and  hence  the  law  is  absolute  prohibition  so 
far  as  it  affects  persons  who  are  not  residents ;  that  it  thus 
becomes  prohibitory  to  non-residents  and  a  license  law  to 
the  citizen,  and  that  this  is  in  violation  of  article  four  of 
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the  constitation  of  the  United  States,  which  provides  that 
'^  the  citizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  states  ;^^  that  it  is 
also  in  violation  of  the  fourteenth  amendment  to  the  same 
constitution,  which  provides  that  "  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States/' 

As  we  view  the  question  here  presented,  it  could  serve 
DO  good  purpose  to  enter  into  a  lengthy  discussion  of  the 
provisions  of  the  constitution  above  cited.  It  is  enough  to 
say  that  we  think  they  have  no  application  to  the  case  at 
bar.  While  it  is  true  that  every  person,  unless  prohibited 
by  some  statute  or  other  municipal  enactment,  has  the  legal 
right  to  sell  intoxicating  liquors,  and  to  that  extent  may 
be  denominated  a  "  natural  right,"  as  insisted  by  plaintiff 
in  error,  yet  it  is  not,  perhaps,  one  of  the  inalienable  rights 
of  the  citizen  which  are  so  sedulously  guarded  by  the  con- 
stitution and  laws  of  our  common  country.  From  the 
earliest  stages  of  our  present  civilization  th  e  sale  of  intox- 
icating liquors  has  been  looked  upon  as  a  species  of  trade 
which  was,  or  might  be,  injurious  to  the  public  weal ;  and 
hence  it  has  been  at  all  times  considered  a  proper  subject 
of  police  regulation,  not  as  affectinfg  the  questions  bf  the 
commercial  interests  of  the  country,  but  as  affecting  directly 
the  welfare  of  the  citizen  and  public  morals.  It  has  been 
.  held  by  this  court  and  declared  in  the  very  able  opinion 
written  by  Judge  Lake  in  Plevler  v.  The  State,  supaj  that 
the  act  under  consideration  was  not  intended  as  a  tax  upon 
the  traffic  in  intoxicating  liquors,  nor  for  the  purpose  of 
raising  revenue,  but  was  an  exercise  of  the  ample  police 
power  of  the  state  for  the  purpose  of  regulation.  In  that 
case  he  says :  ^'  To  our  minds  it  is  clear  that  the  restric- 
tion (of  the  constitution)  relied  on  has  no  proper  applica- 
tion to  this  case,  and  that  the  authority  given  by  the  act 
r^ulating  the  sale  of  spirituous  liquors  is  but  a  proper 
exercise  of  the  police  power  of  the  state,  of  wliich,  by  the 
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constitution,  the  legislature  is  made  the  sole  custodian  and 
dispenser,  and  not  an  exercise  of  the  power  of  taxation. 
That  regulation  of  a  traflBc  believed  by  the  l^islature 
to  be  pernicious  in  its  effects  upon  society,  and  not  the  rais- 
ing of  revenue  merely,  is  the  chief  design  of  the  act,  it 
would  seem  no  man  of  intelligence  can  doubt  who  reads  it.'* 

In  Jones  v.  The  People^  14  111.,  196,  in  speaking  of  the 
exercise  of  this  power.  Judge  Trumbull,  in  writing  the 
opinion,  says :  "  By  virtue  of  its  police  power  every  state 
must  have  the  right  to  enact  such  laws  as  may  be  neces- 
sary for  the  restraint  and  punishment  of  crime,  and  for  the 
preservation  of  the  public  peace,  health,  and  morals  of  ita 
citizens.  It  is  upon  this  principle  that  the  sale  of  lottery 
tickets  and  of  cards  and  other  instruments  for  gaming  is 
prohibited,  and  whoever  questioned  the  constitutionality  or 
validity  of  such  laws  ?  A  government  that  did  not  possess 
the  power  to  protect  itself  against  such  and  similar  evila 
would  scarcely  be  worth  preserving.'* 

"We  may  be  pardoned  if  we  transfer  to  this  page  a  part 
of  section  995  of  Mr.  Bishop's  excellent  work  upon  the 
subject  of  statutory  crimes.  In  discussing  the  general 
question  now  under  consideration,  he  says :  "  The  doctrine 
governing  this  whole  •subject  may  be  summed  up  thus: 
The  state,  in  the  enactment  of  its  laws,  must  exercise  ita 
judgment  concerning  what  acts  tend  to  corrupt  the  public 
morals,  impoverish  the  community,  disturb  the  public  re- 
pose, injure  the  other  public  interests,  or  even  impair  the 
comfort  of  individual  members,  over  whom  its  protecting 
watch  and  care  are  required.  And  the  power  to  judge  of 
this  question  is  necessarily  reposed  alone  in  the  legislature^ 
from  whose  decision  no  appeal  can  be  taken,  directly  or 
indirectly,  to  any  other  department  of  the  government. 
When,  therefore,  the  legislature  with  this  exclusive  au- 
thority has  exercised  its  right  of  judging  concerning  thia 
legislative  question,  by  the  enactment  of  prohibitions  like 
those  discussed  in  this  chapter,  all  other  departments  of 
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the  govern  ment  are  bound  by  the  decision  which  no  court 
has  a  jurisdiction  to  review." 

Finding  the  police  power  of  the  state  being  thus  plenary 
and  complete,  and  that  so  long  as  the  enactment  is  within 
the  exercise  of  this  power,  we  are  relieved  from  any  serious 
trouble  arising  out  of  the  question  here  presented. 

It  is  conceded  that  the  legislature  has  power  to  r^ulate 
the  sale  of  intoxicating  liquors  by  a  license  to  be  issued 
before  the  sale  can  be  lawfully  made,  or  that  it  might,  if  it 
saw  fit,  prohibit  the  sale  altogether.  We  think  it  must 
also  be  conceded  that  this  would  be  an  exercise  of  the  po- 
lice power.  It  must  also  be  conceded  that  it  has  the  right 
to  require  the  execution  of  and  delivery  to  the  officers  of 
the  state  the  bond  required  by  law  in  order  that  the  com- 
munity may  be  protected  from  the  results  of  an  improper 
use  or  abuse  of  the  license.  Why  then  has  it  not  the 
power  to  say  that  the  person  to  whom  the  license  is  issued, 
and  who  gives  the  bond  shall  be  such  an  one  as  is  subject 
to  the  laws  of  the  state,  and  to  the  jurisdiction  of  her 
courts,  and  liable  to  their  processes?  Any  other  view 
would  completely  destroy  the  efficacy  of  the  law,  and  de- 
prive the  people  of  the  protection  which  the  law  is  intended 
to  give. 

Numerous  instances  might  becifed  where  the  legislatures, 
in  the  exercise  of  this  power,  have  required  that  such 
persons,  including  corporations,  as  may  have  placed  them- 
selves within  its  provisions  shall  be  citizens  and  subject  to 
its  jurisdiction,  but  is  thought  unnecessary  to  do  so. 

The  act  in  question  being  the  exercise  of  the  police 
power  of  the  state,  and  not  for  the  purpose  of  revenue  or 
of  regulating  commerce,  it  follows  that  it  is  not  in  viola- 
tion of  the  constitutional  provisions  referred  to,  and  the 
decision  of  the  district  court  was  correct.  Thd  judgment 
is  therefore  affirmed. 

Judgment  affjkmed. 

The  other  judges  concur. 


18    828| 

1  44   lie, 
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N.  G.  O.  Code,  plaintipp  in  error,  v.  Wm.  R.  Carl- 
ton, John    Fitzgerald,  and    Albro   J.  Ame8» 

DEFENDANTS  IN  ERROR. 

Lien  of  Laborer  on  Bailroad :  attachment.  A.  J.  A.  was  a 
subcontractor  under  J.  F.  to  bnild  certain  sections  of  a  railroad, 
which  work  he  again  snblet  to  H.,  L.  and  L.,  who  were  perform- 
ing said  work.  Upon  the  completion  of  said  contract  said  J.  F. 
wonld  be  indebted  to  A.  J.  A.  $2,413.27.  H.,  L.  and  L.  filed  a 
statutory  lien  on  said  railroad  for  their  work  and  labor  in  build- 
ing said  sections  thereof.  W.  R.  C,  in  the  presence  of  A.  J.  A., 
presented  for  acceptance  and  payment  to  J.  F.  a  drafb  or  order 
drawn  by  A.  J.  A.  on  J.  F.  in  favor  of  and  payable  to  W.  R.  C. 
for  the  sum  of  $1,041.50  in  ftiU  of  all  claims.  Whereupon  J.  F. 
stated  to  A.  J.  A.,  in  the  presence  of  W.  R.  C,  that  he  would 
not  pay  it  until  all  of  the  Uens  for  labor  on  said  sections  were 
settled  and  paid  off.  N.  6. 0.  C.  sued  out  an  attachment  against 
A.  J.  A.,  and  garnished  J.  F. ;  Held^  That  there  was  an  equita- 
ble assignment  and  appropriation  of  the  money  payable  from 
J.  F.  to  A.  J.  A.  to  W.  R.  C.  to  the  amount  called  for  in  said 
draft  or  order  subject  to  the  said  statutory  liens. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Field  &  Harmony  for  plaintiff  in  error. 

Harwoody  Ames  &  Kelly ^  for  defendant  in  error  Carl- 
ton. 

Cobb,  Ch.  J. 

It  appears  from  the  record  that  on  the  6th  day  of  Feb- 
ruary, 1884,  Wm.  R.  Carlton  commenced  an  action  in  the 
district  court  of  Lancaster  county  against  John  Fitzgerald 
and  Albro  J.  Ames.  In  his  petition  the  said  Carlton  al- 
leged that  on  or  before  the  3d  day  of  January,  1883,  and 
ever  since  said  time  the  said  Fitzgerald  had  been  and  still 
was,  but  for  the  facts  and  circumstances  thereinafter  set 
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forth,  justly  indebted  to  the  said  Ames  in  a  sum  exceeding 
the  sum  of  one  thousand  and  forty-one  dollars  and  fifty 
cents,  and  that  on  said  3d  day  of  January,  1888,  and  be- 
fore that  time  the  said  Ames  was,  and  still  is,  justly  in- 
debted to  the  said  Carlton  in  said  sum  of  one  thousand 
and  forty-one  dollars  and  fifty  cents,  and  that  on  said  last 
named  date,  in  consideration  of  the  said  indebtedness,  the 
said  Ames  made,  executed,  and  delivered  to  the  said  Carl- 
ton his  certain  order  or  bill  of  exchange  in  writing  in  the 
words  and  figures  following :    . 

"Chester,  Neb.,  Jan.  8, 1883. 
"  John  Fitzgerald,  please  pay  W.  R.  Carlton  ten  hun- 
dred and  forty-one  and  ^^  dollars  ($1,041.50)  as  pay- 
ment in  full  for  all  claims  to  date. 

"(Signed)  A.  J.  Ames." 

That  afterwards,  and  on  or  about  the  21st  day  of  Janu- 
ary, 1884,  the  said  Carlton  presented  said  order  to  Fitz- 
gerald, and  requested  him  to  accept  the  same,  and  that 
thereupon  said  Fitzgerald,  in  the  presence  of  said  Ames, 
told  the  plaintiff*  that  he,  said  Fitzgerald,  was  owing  said 
Ames  several  hundred  dollars  in  addition  to  the  amount 
of  said  order,  but  that  said  Ames  had  been  a  subcontractor 
under  said  Fitzgerald  for  the  building  of  a  certain  line  of 
railroad,  and  had  in  the  prosecution  thereof  relet  certain 
portions  of  said  work  to  Higgins,  Little,  and  Love,  and 
that  they  had  filed  liens  on  said  road  for  the  certain 
amounts  claimed  to  be  due  them  by  virtue  of  their  resptec- 
tive  contracts  with  said  Ames,  as  aforesaid,  and  that  he, 
said  Fitzgerald,  was  unable  to  determine  for  what  amount 
said  claims  and  liens  would  be  established,  or  were  valid, 
nor  how  much,  therefore,  would  remain  in  his  hands  due 
to  said  Ames  after  their  satisfaction,  and  that  he  declined, 
therefore,  to  accept  said  order.  But  then  and  there,  with 
the  present  consent  of  said  Ames,  agreed  with  and  prom- 
ised the  plaintiff  that  whatever  amount  should   remain 
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payable  by  him,  Fitzgerald,  to  Ames,  after  the  satisfactioD 
of  said  liens,  he  would  pay  the  plaintiff  by  reason  of  said 
order  to  the  full  amount  thereof.  Also  that  afterwards 
and  on  or  about  the  30th  day  of  January,  1884,  the  plain- 
tiff again  presented  said  order  to  said  Fitzgerald,  and 
again  requested  him  to  pay  or  unconditionally  accept  the 
same,  which  said  Fitzgerald  again  refused  to  do,  using 
substantially  the  same  language  as  hereinbefore  recited^ 
and  saying  to  the  plaintiff,  in  the  presence  and  with  the 
express  assent  of  said  Ames,  that  he,  plaintiff,  might  rest 
perfectly  easy,  that  whatever  remained  of  the  moneys  in 
his  hands  due  said  Ames  over  and  above  the  amount  of 
said  liens,  he,  said  Fitzgerald,  would  pay  the  plaintiff  to 
the  full  amount  of  said  order,  and  that  he  would  fully 
protect  the  plaintiff  in  the  premises.  It  was  further  al- 
leged in  and  by  said  petition  that  at  all  the  times  therein- 
before stated  said  Fitzgerald  was  owing  and  that  he  was 
still  owing  to  said  Ames  a  greater  sum  than  ten  hundred 
and  forty-one  dollars  and  fifty  cents  over  and  above  all 
claims,  liens,  and  demands,  of  whatever  description,  which 
the  said  Higgins,  Little,  and  Love,  all  or  any  of  them 
have,  or  at  any  time  or  now  claim  to  have  against  the 
said  Ames,  or  against  or  ujx)n  said  line  of  railroad.  That 
the  said  Ames  is  insolvent,  and  is  a  non-resident  of  this 
state,  and  has  no  property  or  effects  whatever,  except  said 
moneys  in  the  hands  of  said  Fitzgerald,  applicable  to  the 
payment  of  said  demand. 

•With  prayer  for  judgment,  etc. 

On  the  12th  day  of  June,  1884,  K.  G.  O.  Code  applied 
for  and  obtained  leave  of  court  to  intervene  and  answer 
in  said  cause,  and  on  the  16th  day  of  June  following,  filed 
his  answer  and  cross-bill  therein.  In  and  by  said  answer  he 
alleged  that  on  the  30th  day  of  January,  1884,  he,  the 
said  Code,  commenced  an  action  in  the  district  court  of 
Lancaster  county  against  the  said  Albro  J.  Ames,  and 
caused  an  attachment  to  issue  in  said  cause,  and  notice  in 
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garnishment  was  served  upon  said  Fitzgerald^  defendant 
herein,  and  such  further  proceedings  were  had  in  said  ao« 
tiun  that  at  the  February  term  of  said  court,  to-wit^ 
March  24th^  1884,  the  said  Code  obtained  a  judgment 
against  said  Ames  for  the  sum  of  $2,455.94^  debt  and 
costs.  The  said  Fitzgerald  as  garnishee  in  said  cause  ap- 
peared and  answered;  and  from  said  answer  the  court 
found  in  the  possession  of  said  Fitzgerald  property  of  said 
Ames  in  the  sum  of  $2,413.27,  and  on  said  27th  day  of 
March  the  court  ordered  the  said  Fitzgerald  to  hold  the 
same,  subject  to  the  order  of  the  court. 

Further,  that  at  the  time  of  the  giving  of  the  order 
mentioned  in  the  plaintiff's  petition  by  the  said  Ames  to 
this  plaintiff,  the  said  Ames  had  no  funds  whatever  in  the 
hands  of  the  said  Fitzgerald. 

That  at  the  time  of  the  commencement  of  this  action, 
and  of  the  service  of  garnishment  on  said  Fitzgerald,  said 
Fitzgerald  had  not  accepted  said  draft  and  had  refused  to 
accept  the  same.  That  by  virtue  of  said  garnishment  pro- 
ceeding the  said  Code  is  entitled  to  receive  or  hold  all  of 
the  said  $2,413.27,  by  this  court  found  in  th^  possession  of 
said  Fitzgerald  belonging  to  said  Ames;  that  no  part  of 
the  above  mentioned  judgment  obtained  by  him  against 
said  Ames  has  been  paid. 

Also  denies  that  the  plaintiff  herein  ever  had  or  acquired 
any  lien  or  claim  whatever,  by  virtue  of  said  alleged  draft, 
upon  the  money  in  hands  of  Fitzgerald  belonging  to  the 
said  Ames,  and  denies  each  and  every  allegation  in  his  pe- 
tition contained,  except  as  may  be  admitted  herein. 

With  demand  for  judgment,  etc. 

On  the  24th  day  of  June,  1884,  the  defendant,  John 
Fitzgerald,  made  and  filed  his  answer  in  said  action^ 
wherein  and  whereby  he  admitted  all  the  facts  stated  in 
said  the  plaintiff's  petition,  except  what  were  therein  de- 
nied or  modified ;  said  defendant  averred  that  since  the  giv- 
ing of  the  order  by  him  referred  to  in  plaintiff's  petition^ 
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he  was  garnished  in  the  case  of  N.  G.  O.  Code  v.  Albro 
J.  Ames,  and  made  his  answer  thereto  in  said  court,  which 
answer  in  garnishment  he  made  a  part  of  his  answer 
herein.  Defendant  admitted  that  he  had  in  his  possession 
moneys  belonging  to  one  Albro  J.  Ames  amounting  to 
$1,006.81,  subject,  however,  to  the  order  of  Albro  J.  Ames 
on  John  Fitzgerald,  in  favor  of  said  Carlton,  and  also  subject 
to  the  said  garnishment  proceeding  of  N.  G.  O.  Code. 

That  defendant  did  not  know  to  whom  said  money  be- 
longs, and  asks  that  the  said  court  make  such  order  in  re- 
gard to  the  disposition  of  the  money  as  should  protect  him, 
the  said  defendant,  and  prevent  him  from  having  to  pay 
said  moncfy  twice. 

It  also  appears  that  on  the  28d  day  of  June,  1884,  the 
said  plaintiff  Carlton  made  and  filed  his  reply  to  the  an- 
swer and  cross-bill  of  the  said  Code,  in  and  by  which  he 
denied  each  and  every  all^ation  of  new  matter  in  said  an- 
swer and  cross-bill  contained. 

Upon  the  trial  to  the  court  the  answer  of  John  Titzger- 
ald  in  garnishment  in  the  case  of  N,  O.  0.  Code  v.  Albro 
J.  Ames,  with  exhibits  thereto  attached,  was  admitted  in 
evidence,  and  constitutes  the  entire  evidence  in  the  case. 
Upon  it  the  district  court  found  for  the  plaintiff,  and  that 
there  was  due  him  from  the  defendant  John  Fitzgerald  on 
the  order  set  out  in  the  petition  the  sum  of  one  thousand 
dollars.  And  the  court  further  found  that  there  was  due 
to  defendant  N.  G.  O.  Code  from  said  defendant  John 
Fitzgerald  the  sum  of  fourteen  dollars  and  eighty-one 
cents,  upon  his  answer  and  cross-petition  in  said  action^ 
not  including  the  amount,  if  any,  that  may  be  owing  by  said 
Fitzgerald  after  satisfying  contested  liens  mentioned  in  his 
a.nswer  in  garnishment  introduced  in  evidence  in  said  ac- 
tion. And  thereupon  the  court  rendered  judgment  in 
favor  of  William  R.  Carlton  against  John  Fitzgerald  for 
the  said  sum  of  one  thousand  dollars,  and  in  favor  of  N. 
G.  O.  Code  and  against  John  Fitzgerald  for  the  said  sum 
of  fourteen  dollars  and  eighty-one  cents. 
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The  cause  is  brought  to  this  court  on  error  by  N.  G.  O. 
Ckxle.  There  is  but  one  error  assigned^  although  the  same 
is  stated  in  three  different  forms  all  amounting  to  the  same 
proposition,  to- wit:  "That  the  findings  and  judgment  are 
not  sustained  by  the  evidence." 

In  my  view  the  evidence  as  contained  in  the  bill  of  ex- 
ceptions establishes  the  facts  set  out  in  the  petition,  and 
but  for  the  peculiar  attitude  of  the  parties  the  sole  ques- 
tion governing  the  case  might  as  well  have  been  presented 
by  a  demurrer  to  the  petition. 

I  think  that  the  facts  set  out  in  the  petition  and  esta1>* 
lished  by  the  evidence  constituted  an  equitable  assignment 
of  whatever  funds  might  prove  to  be  in  Fitzgerald's 
hands  belonging  or  coming  to  Ames  upon  the  completion 
of  the  work  and  the  adjustment  of  the  statutory  liens 
thereon.  By  the  drawing  and  delivery  of  the  draft  or 
order  Ames  agreed  to  such  assignment ;  by  its  receipt  and 
presentation  to  Fitzgerald,  Carlton  agreed  to  the  same,  and 
the  verbal  conditional  acceptance  by  Fitzgerald  was  clearly 
binding  on  him  within  the  terms  of!  the  limitations  em- 
braced in  such  acceptance.  While  it  is  true  that  it  is  not 
stated  in  the  draft  or  order  mentioned  in  the  petition  and 
referred  to  in  the  bill  of  exceptions  that  the  same  was 
drawn  upon  the  fund  in  Fitzgerald's  hands  payable  to 
Ames  upon  the  completion  of  his  sub-contract  on  the  rail- 
road, yet  it  was  certainly  so  expressed,  understood,  and  in- 
tended by  Carlton,  Ames,  and  Fitzgerald  at  the  time  of 
the  presentation  of  said  order  to  Fitzgerald  and  its  quali- 
fied acceptance  by  him.  While  it  may  be  granted  that 
the  making  and  delivery  of  the  draft  or  order  by  Ames  to 
Carlton  did  not  amount  to  a  legal  appropriation  of  any 
particular  fund  to  its  payment,  yet  I  think  that  those  facts, 
taken  in  connection  with  the  qualified  verbal  acceptance  of 
the  draft  or  order  by  Fitzgerald  in  the  manner  set  out  in 
the  petition  and  bill  of  exceptions,  and  in  the  presence  of 
both  the  drawer  and  holder  thereof,  did,  upon  the  princi-^ 
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plea  of  all  the  authorities  cited,  amoant  to  an  equitable 
and  irrevocable  appropriation  of  this  particular  fund  to 
the  extent  of  the  amount  stated  in  said  draft  or  order. 

It  is  not  contended,  nor  do  I  think  it  could  be  success- 
fully, th^t.Ames,  after  the  facts  and  circumstances  above 
referred  to,  could  have  maintained  an  action  against  Fitz- 
gerald for  the  said  moneys.  If  Fitzgerald  could  not  have 
been  sued  by  Ames  then  it  is  clear,  both  upon  principle 
and  authority,  that  he  cannot  be  garnished  by  Ames'  cred- 
itor. ^^  A  fundamental  doctrine  of  garnishment  is,  that  the 
plaintiff  does  not  acquire  any  greater  rights  against  the 
garnishee  than  the  defendant  himself  possesses.  When, 
therefore,  the  attachment  plaintiff  seeks  to  avail  himself  of 
the  rights  of  the  defendant  Jigainst  the  garnishee  his  re- 
course against  the  latter  must  of  necessity  be  limited  by 
the  extent  of  the  garnishee's  liability  to  the  defendant." 
Drake  on  Att.^  §  468.  The  exception  to  the  above  prin- 
ciple need  not  be  here  referred  to,  as  there  was  not  even  a 
suggestion  of  fraud  in  the  case  at  bar. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


g  gj  Chicago  Lxtmber  Company,  plaintipf  in  erbor,  v. 

George  E.  Fisher,  defendant  in  error. 

1. '  Chattel  Mortgage:  tbansfeb  of  part  of  pbopiebtt  bt 
CONSENT  OF  MORTGAGEE.  Where  a  debtor  execated  to  his 
creditor  a  chattel  mortgage  upon  a  stock  of  goods,  and  retained 
possession  of  the  goods,  there  being  no  agreement  bj  which  the 
mortgagor  was  to  sell  any  part  of  the  goods  in  the  nsnal  otfnrse 
of  trade  nor  permission  giTen  him  by  the  mortgagee  so  to  do, 
the  fact  that  a  small  part  of  the  mortgaged  property  was,  by 
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the  consent  of  the  mortgagee,  transfeiTed  to  a  third  party  in  pay- 
ment of  a  debt,  wonld  not  of  iteelf  render  the  mortgage  irandu- 
lent  and  void  as  against  creditors. 


2.      :       PBOPEKTY    NOT    SUBJECT   TO    8ALB    ON     EXECUTION 

AOAIN8T  MOBTOAGOB.  Where  a  chattel  mortgage  is  given  to 
secure  a  bona  fide  debt,  and  the  mortgagee  has  taken  possession 
of  the  mortgaged  property,  or  has  the  right  to  do  so  under  the 
provisions  of  the  mortgage,  a  judgment  creditor  of  the  mortgagor 
cannot,  without  the  consent  of  the  mortgagee,  levy  upon  the 
mortgaged  property,  and  sell  it  under  execution.  And  espe- 
cially would  this  be  the  case  if  the  mortgaged  property  consisted 
of  a  number  of  articles  such  as  a  stock  of  goods.  The  remedy 
would  be  by  garnishee  process  or  such  other  proper  proceeding  as 
would  reach  the  interest  of  the  mortgagor  after  the  debt  due 
the  mortgagee  was  paid. 

Ebbor  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Charles  E.  Magoon,  for  plaintiff  in  error. 

It.  D,  Steams,  for  defendant  in  error. 

Reese,  J. 

This  was  an  action  in  replevin  by  which  defendant  in 
error  procured  the  possession  of  certain  property  on  which 
he  held  a  chattel  mortgage. 

Defendant  in  that  action,  plaintiff  in  error  here,  se^^ks  a 
reviiew  by  proceedings  in  error.  The  property,  described 
in  the  mortgage  at  length,  consisted  of  a  stock  of  furniture, 
upholstering  goods,  etc.  The  mortgage  was  given  for  the 
purpose  of  securing  the  payment  of  a  promissory  note  for  the 
sum  of  one  hundred  and  fifty  dollars,  which  was  given  to 
cover  rent  due  and  to  become  due  for  the  store  building  in 
which  the  furniture  was  kept.  Plaintiff  in  error  is  cred- 
itor of  the  mortgagors  and  caused  an  execution  to  be  levied 
upon  the  property,  when  this  action  was  instituted  for  its 
possession. 

The  first  contention  of  plaintiff  in  error  is,  that  at  the 
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time  of  the  execution  of  the  mortgage  it  was  agreed  that  . 
the  mortgagors  might  continlie  to  sell,  in  the  usual  course 
of  trade,  the  mortgaged  property,  and  that  therefore  the 
mortgage  was  fraudulent  and  void  as  to  creditors. 

The  mortgage  itself  contains  no  provision  giving  thia 
right,  and  we  think  the  testimony  fails  to  show  any  agree- 
ment of  the  kind  at  the  time  of  the  execution  and  delivery 
of  the  instrument.  However  that  may  be,  the  most  that 
can  be  said  as  to  such  an  agreement  being  made  is,  that 
there  was  a  conflict  in  the  testimony  upon  that  point  and 
the  question  was  one  for  the  jury  to  decide.  Johnson  v. 
Phifer,  6  Neb.,  401. 

The  trial  court  instructed  the  jury  that  "  a  chattel  mort- 
gage of  a  stock  of  goods  used  in  the  way  of  retail  trade,  and 
where  tl^e  mortgagor  is  allowed  to  continue  in  the  possession 
of  the  property  and  to  sell  the  goods  in  the  usual  course  of 
trade,  is  in  law  fraudulent  and  void,  as  against  the  credit- 
ors of  the  mortgagor,  no  matter  whether  the  parties  in- 
tended any  actual  fraud  or  not.^'  By  this  and  other  in- 
structions the  question  here  presented  was  fully  submitted 
to  the  jury  and  they  must  have  found  that  no  such  an 
agreement  was  made. 

The  testimony  upon  the  question  as  to  whether  the 
mortgagors  continued  selling  the  goods  after  the  execution 
of  the  mortgage  is  very  meager,  with  the  exception  that  a 
few  articles  of  no  great  value  were  by  the  consent  of  the 
mortgagee  transferred  to  some  one  in  payment  of  a  debt. 

The  court,  among  other  instructions  gave  the  foUowin'g: 
"You  are  instructed  that  the  mere  fact  (if  such  it  be)  that 
Fisher  left  the  goods  in. the  possession  of  the  firm  and  knew 
that  they  were  selling  small  parts  of  the  same,  will  not  of 
itself  render  the  mortgage  fraudulent  and  void  as  to  de- 
fendants, but  if  you  find  that  there  was  an  agreement  be- 
tween the  firm  and  plaintiff  that  they  were  to  sell  the 
goods  the  same  as  before  and  apply  the  proceeds  to  their 
own  use  this  would  render  the  mortgage  void.'^  The  giv- 
ing of  this  instruction  is  alleged  as  error. 
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In  view  of  the  testimony  in  the  case  we  cannot  say 
there  was  error  in  giving  it.  It  is  not  the  specific  sale  of 
a  few  articles  of  inconsiderable  value^  with  the  consent  of 
the  mortagee^  that  makes  a  mortgage  fraudulent^  but  where 
such  sales  are  made  in  the  usual  course  of  trade,  where 
there  is  a  '^  floating  mortgage  which  attaches,  swells,  and 
contracts  as  the  stock  in  trade  changes,  increases,  or  dimin- 
ishes, or  may  wholly  expire  by  entire  sale  and  disposition, 
at  the  will  of  the  mortgagor.  Such  is  no  certain  security 
upon  specific  property.  *  *  *  Jn  guch  a  case  the 
whole  right  to  dispose  of  the  property  to  pay  a  debt  de- 
pends on  the  will  of  the  debtor.'*  Collins  &  McElroy  v. 
Myers,  16  Ohio,  554.  The  jury  might  well  find  that  the 
sales  made,  if  any,  were  not  such  as  would  disturb  the  lien 
of  the  mortgage,  and  that  finding  could  not,  under  the  rule 
stated  in  Johnson  v.  Phifer,  be  molested. 

It  is  claimed  that  there  is  an  irreconcilable  conflict  be- 
tween instruction  number  four,  given  upon  the  request  of  de- 
fendant in  error,  and  that  numbered  eight  of  those  given 
upon  the  request  of  plaintiff*  in  error.  They  are  as  follows: 

"4.  If  you  find  that  Fisher,  the  plaintiff^,  had  actually 
taken  possession  of  the  goods  at  or  before  the  time  when 
the  execution  was  levied  (if  you  find  that  there  was  a  levy) 
or  that  he  had  a  right  of  possession  under  his  mortgage, 
you  are  instructed  that  this  would  cut  ofl^any  rights  of  the 
defendant  under  such  execution  and  there  would  be  no  lev- 
iable interest  in  such  goods,  unless  the  mortgage  was  void 
as  to  creditors.'* 

"  8.  The  jury  are  instructed  that  the  interest  which  a 
mortgagor  possesses  in  and  to  the  property  mortgaged  by 
him,  is  such  an  interest  as  may  be  seized  and  levied  upon 
by  execution  while  in  his  possession." 

The  objection  to  the  first  instruction  and  the  support  of 

the  last  seem  to  be  based  principally  upon  Bumham  v. 

Doolittle,  14  Neb.,  214.     It  may  be  observed  that  there  was 

some  testimony  in  this  case  tending  to  prove  that  defend- 

22 
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ant  in  error  had  taken  possession  of  the  mortgaged  goods 
prior  to  the  levy  by  the  officer.  If  that  were  true  (and  of 
which  the  jury  were  the  sole  judges),  then,  according  to  the 
decision  in  Burnham  v.  Doolittle^  the  proper  remedy  was 
by  garnishment.  But  suppose  he  had  not  taken  actual 
possession,  but  had  the  right  to  do  so  at  any  time,  what 
condition  would  he  then  be  in?  To  our  mind  that  must 
depend  to  a  great  extent  upon  the  character  of  the  mort- 
gaged property.  In  case  that  property  consisted  of  a 
single  or  but  few  articles  which  might  be  followed  into 
the  hands  of  the  purchaser  and  the  lien  of  the  mortgage  be 
perpetuated,  the  mortgagee's  interest  might  he  protected  and 
the  interesi  of  the  mortgagor  sold.  But  suppose  the  prop- 
erty consisted  of  a  stock  of  groceries,  as  in  the  case  of  Hed- 
man  v,  Anderson^  6  Neb.,  392 ;  or  of  a  lot  of  upholstering 
goods,  moulding,  bureau  handles,  castors,  etc.,  as  in  this 
case,  how  could  such  property  be  sold  and  delivered  to  pur- 
chasers without  destroying  the  lien  of  the  mortgagee  ?  Most 
clearly  it  could  not  be  done,  and  we  do  not  think  Burnham 
V.  DoolitUe  so  holds.  In  that  case  the  then  chief  justice, 
Lake,  in  writing  the  opinion,  says:  "Having  arrived  at 
the  conclusion  that  an  equity  of  redemption  is  such  an  inr- 
terest  as  may  be  reached  by  the  process  of  attachment  or 
garnishment  before  judgment,  it  only  remains  for  us  to  de- 
termine whether  the  remedy  afforded  by  the  statute,  giving 
the  right  of  garnishment  after  judgment  in  aid  of  execu- 
tion, was  intended  to  be  any  less  effective  and  complete  in 
this  respect."  That  case  being  a  proceeding  in  garnishment, 
the  court  held  that "  whatever  interest  the'judgraent  debtor 
had  at  the  date  of  the  service  of  the  summons  in  garnish- 
ment in  the  two  notes  held  as  collateral  security,  which 
seems  to  be  merely  the  equity  of  redemption,  or  whatever 
may  remain  of  the  proceeds  thereof  after  pitying  the  secured 
debt,  the  garnishee  is  answerable  for.''  In  this  opinion  it 
is  said,  and  partly  quoted  in  the  brief  of  plaintiff  in  error, 
*^  But  in  view  of  our  attachment  law,  and  the  ruling  of  the 
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supreme  court  of  Ohio  on  a  statute  from  which  ours  is 
copied,  and  upon  more  mature  reflection,  we  are  now  sat* 
isfied  that  whatever  interest  a  mortgagor  of  chattels  may 
have  in  them^  in  this  state,  may  be  reached  by  seizure 
under  a  writ  of  attachment  at  any  time  while  in  his  pos- 
session, and  by  means  of  the  process  of  garnishment  if  th^ 
have  passed  into  the  hands  of  the  mortgagee."  If  by  this 
language  the  learned  judge  intended  to  say  that,  under  all 
cirumstances,  where  property  is  in  the  possession  of  the 
mortgagor,  an  execution  or  order  of  attachment  may  be 
levied  upon  the  property  itsdfy  and  the  property  sold,  the 
mortgagee  being  thus  in  many  instances  wholly  deprived 
of  his  security,  we  cannot  agree  with  him.  But  if  he  in- 
tended to  say  that  the  interest — i.6.,  the  equity  of  redemp- 
tion— might  be  seized  upon  as  an  interest,  then  we  should 
not  differ,  perhaps.  And  this,  we  think,  is  in  the  line  of 
reasoning  adopted  by  the  writer  of  that  opinion,  for  he 
says,  after  citing  Carty  v.  Featemaher,  14  Ohio  State,  457 : 
**  The  seizure  of  the  property  under  the  order  of  attach- 
ment, it  was  said,  '  creates  a  lien  in  favor  of  the  attaching 
creditor  upon  the  interest  of  such  mortgagor.'  Now 
the  interest  of  a  mortgagor  in  property  thus  circumstanced^ 
as  to  the  mortgagee,  is  but  the  equity  of  redemption,  or 
what  may  remain  after  the  mortgage  debt  is  paid.  And 
if  this  interest  be  liable  to  attachment,  as  there  held,  it 
seems  to  follow  necessarily  that  where  property  covered 
by  a  mortgage  has  passed  into  the  hands  of  the  mortgagee, 
the  equity  of  redemption  may  be  reached  by  garnishment, 
which  is  nothing  but  a  species  of  attachment  whereby  prop- 
erty rights  which  the  officer  holding  the  order  cannot 
'come  at'  and  take  into  his  possession,  may  be  brought 
within  the  jurisdiction  of  the  court,  and  by  its  judgment 
subjected  to  the  payment  of  the  owner's  debts." 

But  if  we  are  wrong  in  this  conclusion,  it  still  remains 
that  the  case  of  Bumham  v.  DoolUUe  was  one  where  it  was 
sought  to  reach  property  of  a  judgment  debtor  in  the  hands 
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of  a  pledgee  by  garnishee  process,  and  not  by  a  direct  levy 
of  the  execution  on  the  thing  pledged.  And  the  question 
before  the  court  was  not  whether  the  execution  creditor 
could  levy  upon  the  pledge  and  deprive  the  pledgee  of  its 
possession.  To  that  extent  the  decision  is  not  authority 
in  this  case,  except  in' so  far  as  the  reasoning  employed 
may  commend  itself  as  sound. 

If  our  view  is  correct,  it  follows  that  there  is  no  such 
contradiction  in  the  instructions  as  could  mislead  the  jury 
to  the  prejudice  of  plaintiff  in  error. 

As  the  other  questions  presented  were  principally  ques- 
tions of  fact,  upon  which  the  Jury  were  required  *to  pass, 
and  as  they  seem  to  have  been  fairly  submitted,  we  will 
give  them  no  further  consideration. 

As  it  does  not  affirmatively  appear  tliat  the  verdict  waa 
erroneous  the  judgment  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


In  re  Board  of  Public  Lands  and  Buildings. 

Officers  of  State  Institutions :  appohitment  and  bkmoval. 
The  act  defining  the  powers  and  duties  of  the  board  of  publla 
lands  and  buildings  does  not  confer  upon  the  board  the  authority 
to  appoint  and  remove  officers  of  state  institutions  of  which  they 
have  supervision.  Such  appointments  are  to  be  made  by  the 
governor.  State  v.  Bacon,  6  Neb.,  286.  State  v.  Board  of  Fublio 
Lands  and  Buildings,  7  Neb.,  42. 

This  was  a  matter  coming  before  the  court  upon  the 
following  letter: 

Office  of  the  Board  of  Public 
Lands  and  Buildings, 

Lincoln,  Neb.,  Oct.  5, 1885. 
To  the  Supreme  Court  of  the  State  of  Nebraska: 
We,  the  undersigned  membera  of  the  board  of  public 
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lands  and  buildings,  would  respectfully  represent  that  a 
doubt  exists  in  regard  to  the  construction  of  section  10  of 
article  V.,  entitled  "  Executive/'  and  section  1,  article 
XVI.,  entitled  "Schedule'^  of  the  Constitution  of  the  state 
of  Nebraska,  and  sections  6  and  10  of  chapter  40,  of  the 
Compiled  Statutes  of  the  state  of  Nebraska  for  1886,  en- 
titled "  Insane,'*  and  if  not  inconsistent  with  the  duties  of 
your  honorable  court,  in  order  to  further  the  proper  execu- 
tion of  the  law  and  the  promotion  of  public  service  in  this 
state,  we  would  respectfully  solicit  an  opinion  from  you 
upon  the  following  question : 

Does  the  appointment  of  the  matron  of  the  hospital  for 
the  insane  lie  in  the  governor  or  in  the  board  of  public 
lands  and  buildings,  upon  the  nomination  of  the  superin- 
^ndent  of  the  hospital  for  the  insane  ? 
Bespectfully  submitted, 

E.  P.  ROGGBN, 

Secretary  of  State. 

C.  H.  WiLLARD, 

Staie  Treasurer. 
Joseph  Scott, 
Cbm.  Public  Lands  and  BuUdings. 

To  this  letter  the  judges  replied  as  follows: 
To  the  Honorable  Board  of  Public  Lands  and  Buildings: 

Gentlemen — Deeming  an  answer  to  your  communi- 
cation of  the  5th  instant  not  inconsistent  with  our  duties, 
we  submit  the  following : 

The  powers  of  the  board  are  defined  by  statute  as 
follows:  "They  shall  have  general  supervision  and  con- 
trol of  all  the  public  lands,  lots,  and  grounds,  and  all  in- 
stitutions, buildings,  and  the  grounds  thereto,  now  owned 
or  that  may  hereafter  be  acquired  by  the  state,  including 
the  saline  lands,  together  with  all  salt  springs,  penitentiary 
lands,  internal  improvement  lands  and  lots,  as  well  as  the 
state  capitol  building  and  grounds,  the  state  penitentiary 
and  grounds,  the  state  hospital  for  the  insane  and  grounds, 
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the  asylum  for  the  deaf  and  dumb  and  grounds,  the  asy- 
lum for  the  blind  and  grounds,  and  all  other  lands,  lots, 
grounds,  and  buildings,  now  belonging  or  hereafter  acquired 
by  the  state.  Provided,  howevery  That  all  lands,  lots^ 
grounds,  and  buildings  or  institutions  set  aside  for  and  de- 
voted to  educational  purposes  be  and  hereby  are  excepted 
from  the  provisions  of  this  act. 

"Sec.  2.  The  board  of  public  lands  and  buildings 
shall  have  the  power  to  make  general  directions,  according 
to  law,  for  the  sale,  leasing,  or  other  disposition  of  the 
lands,  lots,  and  grounds  belonging  to  the  state  as  aforesaid, 
and  shall  give  warrant  by  their  proceedings  as.  such  board 
to  the  commissioner  of  public  lands  and  buildings  for  his 
action  in  the  sale  and  leasing  of  such  lands,  lots,  and 
grounds,  and  shall  require  of  the  said  commissioner  a  fi\Jl 
and  detailed  report  of  all  such  sales,  leases,  and  the  funds 
thereby  acquired  as  hereinafter  directed. 

"Sec.  3.  The  board  shall  have  general  custody  and 
charge  of  all  buildings  and  institutions,  and  the  grounds 
thereto  coming  under  the  provisions  of  this  act,  and  shall 
be  responsible  for  the  proper  keeping  and  repair  of  the 
same,  and  shall  require  from  the  commissioner  of  public 
lands  and  buildings,  who  shall  be  the  direct  custodian  of 
such  institutions,  buildings,  and  grounds,  a  report  at  least 
one  in  every  three  months,  as  to  the  condition  of  the  same. 
Provided,  That  no  additions  shall  be  made  to  any  publio 
buildings  without  special  appropriatioji  of  the  legislature. 

"Sec.  4.  The  board  shall  have  power,  under  the  restric- 
tions of  this  act,  to  direct  the  general  management  of  all 
the  said  institutions,  and  be  responsible  for  the  proper  dis- 
bursement of  the  funds  appropriated  for  their  maintenance, 
and  shall  have  reviewing  power  over  the  acts  of  the  officers 
of  such  institutions,  and  shall,  on  the  part  of  the  state,  at 
regular  meetings,  as  hereinafter  directed,  audit  all  accounts 
of  such  officers,  including  the  accounts  of  the  commissioner 
of  public  lands  and  buildings,  except  his  salary. 
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The  5th  and  6th  sections  relate  to  the  mode  of  auditing 
and  approving  accounts. 

Sec.  7.  is  as  follows:  "It  shall  be  the  duty  of  the  board 
to  take  cognizance  of  all  charges  or  complaints  made  against 
the  said  public  officers^  and  at  a  regular  meeting  to  give  an 
impartial  hearing  to  such  charges  and  the  defense  against 
them,  if  any,  and  report  the  charges,  evidence,  and  tlieir 
conclusion  in  the  matter  to  the  governor  within  six  days 
after  the  determination  of  such  investigation."  Comp.  St., 
Ch.  88,  Art.  VII.  These  sections  of  the  statute  are  all 
that  relate  to  power  of  the  board  except  in  relation  to  the 
penitentiary,  and  it  will  be  seen  that  the  authority  to  ap- 
point officers  of  state  institutions  is  not  given,  while  section 
7  requires  the  board  after  examining  charges  against  pub-" 
lie  officers  to  report  the  charges,  evidence,  and  their  con- 
clusion in  the  matter,  to  the  governor  within  six  days. 
The  object  of  this  report  evidently  is  to  apprise  the  gov- 
ernor of  the  nature  of  the  charges,  the  opinion  of  the  board 
as  to  their  truth  or  falsity,  and  to  enable  him  to  review  the 
evidence  and  determine  whether  the  conclusion  of  the 
board  is  justified  or  sustained  by  the  evidence.  If  the 
board  could  remove  an  officer  why  should  this  report  be 
required?  Why  bring  to  the  attention  of  the  governor 
charges  if  the  board  could  act  upon  them  and  remove  an 
officer.?  This  provision  repels  the  implication  of  any  such 
authority  in  the  board.     State  v.  Bacon,  6  Neb.,  289. 

Our  attention  is  called  to  section  6,  Chap.  40,  of  Coinp. 
St.,  which  is  as  follows:  "The  board  of  trustees  shall  ap- 
point, upon  the  nomination  of  the  superintendent,  a  steward 
and  matron,  who,  together  with  the  superintendent  and  as- 
sistant physician,  shall  be  styled  the  resident  officers  of  the 
hospital,  and  shall  reside  in  the  same,  and  be  governed  by 
all  the  laws  and  by-laws  established  for  the  government  of 
the  hospital."  This  section  was  passed  in  1873,  and  be- 
fore the  adoption  of  our  present  constitution.  The  act  of 
3873  vested  the  government  of  the  hospital  for  the  insane 
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in  a  board  of  trustees,  who  had  authority  as  provided  in 
section  6  above  quoted.  The  constitution  of  1875,  how- 
ever, abolished  the  board  of  trustees  and  vested  the  govern- 
ment of  the  hospital  in  the  board  of  public  lands  and 
buildings^  and,  as  we  have  seen,  this  board  possesses  no 
power  to  remove  or  appoint  officers.  This  question  was 
fully  considered  in  State  v.  Baeon,  6  Neb.,  286,  and  State 
V,  Board  of  Public  Lands  and  Buildings,  7  Id.,  42,  in 
which  it  was  held  that  the  board  possessed  no  power  to 
appoint  or  remove  officers.  These  decisions  were  rendered 
after  exhaustive  arguments  and  careful  examination  of  the 
subject,  and  as  there  has  been  no  material  change  in  the 
statute  since  that  time,  will  be  adhered  to.  The  provision 
of  section  10,  that  the  governor  shall  appoint  the  superin- 
tendent and  two  assistant  physicians,  does  not  even  by 
implication  confer  authority  on  the  board  to  appoint  the 
other  officers.  There  being  no  authority  in  the  board  to 
appoint,  that  duty  devolves  on  tbe  governor  as  provided  in 
the  constitution. 

Amasa  Cobb,  Chief  Justice. 

Samuel  Maxwell,  \  r,,  j^^, 
M.B.  Reese,  'jJ^^es. 


D.  M.  Osborne  &  Co.,  plaintiffs  in  error,  v.  Jacx)b 
Kline,  defendant  in  error. 

1.  Answer:    no  evidence  to  establish  defence:   veedict. 

Where  the  plaintiff's  cause  of  action  is  admitted  by  the  defend- 
ant in  his  answer,  and  the  defense  of  payment  is  made  thereto, 
bat  there  is  no  evidence  on  the  trial  tending  to  establish  such 
defense,  the  court  should  direct  the  jury  to  bring  in  a  verdict 
in  favor  of  the  plaintiff. 

2.  Argument :  opening  and  closing.  That  party  against  whom 

judgment  would  be  rendered  in  case  no  evidence  was  given  by 
either  side,  has  the  right  (and  it  is  his  duty)  to  oi>en  the  testi- 
mony, and  also  the  right  to  open  and  close  the  argument. 
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Erbor  to  the  district  court  for  Lancaster  oount7.  Tried 
below  before  Pound,  J. 

L,  C  Burr  J  for  plaintiffs  in  error. 

J*.  C.  Johnston  and  /.  O.  C^ookery  for  defendant  in  error. 

Cobb,  Ch.  J. 

This  action  was  originally  brought  by  D.  M.  Osborne 
&  Co.,  plaintiffs,  against  Jacob  Kline,  defendant,  on  one 
promissory  note  for  the  sum  of  $54  alleged  to  be  due  and 
payable  on  the  first  day  of  January,  1882.  The  action 
was  brought  by  appeal  to  the  district  court  of  Lancaster 
county  on  the  6th  day  of  February,  1883,  and  petition 
filed  in  said  court  describing  the  note  as  above.  And  on 
the  25th  day  of  February,  1884,  plaintifis  filed  in  said 
court,  in  said  action,  a  supplemental  petition  on  another 
note  for  the  sum  of  $53^  due  the  first  day  of  October,  1883. 

The  defendant  made  answer  alleging  payment  of  the 
said  notes.  For  further  defense  he  also  set  up  in  his  an- 
swer that  said  note&  were  given  for,  and  the  sole  considera- 
tion therefor  was,  the  sale  by  the  plaintiffs  to  the  defendant 
of  one  Wheeler  machine,  an  agricultural  implement  to 
ase  on  his  farm,  for  which  defendant  gave  to  plaintiffs  the 
sum  of  $160,  evidenced  by  three  several  notes,  the  second 
and  third  of  which  are  the  notes  described  in  the  petition 
and  supplemental  petition  in  the  said  cause,  and  all  of  a 
like  description,  and  made  payable  at  different  times.  That 
the  first  thereof  was  paid  by  said  defendant,  and  that  on  or 
about  November  10, 1880,  defendant  feold  said  machine,  by 
and  with  the  consent  and  agreement  of  the  plaintiffs,  to 
one  William  Kappa,  for  the  same  sum  he  had  paid  for  it 
by  his  notes  aforesaid,  and  that  the  said  William  Kappa 
thereupon  made  his  notes  for  the  amount  due  on  said  ma- 
chine payable  to  the  order  of  the  plaintiffs,  and  delivered 
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the  same  to  plaintiffs^  and  the  plaintiffs  then  and  there 
promised  and  agreed  to  deliver  his  said  notes  of  July  7, 
1880,  to  the  said  defendant,  and  discharge  him  therefrom 
in  full,  with  allegations  that  said  plaintifis,  taking  advan- 
tage of  defendant's  ignorance  of  the  English  language  and 
way  of  doing  business,  only  gave  him  one  of  said  notes^ 
but  retained  the  other  two,  although  often  requested  by  the 
defendant  to  deliver  the  same  to  him,  yet  the  plaintiffs  have 
retained  said  notes,  etc. 

The  case  was  tried  to  a  jury,  who  found  and  rendered 
their  verdict  in  favor  of  the  defendant.  The  plaintiffs 
bring  the  cause  to  this  court  on  error. 

The  following  are  the  errors  assigned : 

"1.  The  verdict  is  contrary  to  the  instruction  of  the 
court. 

"  2.     The  verdict  is  not  sustained  by  the  evidence. 

"  3.     The  verdict  and  judgment  are  contrary  to  law. 

"4.  The  court  erred  in  refusing  to  give  instructions 
1,  8,  4,  and  5,  as  requested  on  the  part  of  the  plaintiffs. 

"  6.  The  court  erred  in  allowing  the  defendant  the  open- 
ing and  closing  of  the  argument. 

"  6.  The  court  erred  in  giving  instructions  No.  1  and  2, 
as  given  by  the  court  on  its  own  motion/' 

In  examining  these  assignments  of  error  we  will  take 
them  up  in  the  order  in  which  they  should  have  been,  not 
that  in  which  they  are  presented. 

The  instructions,  the  refusal  to  give  which  constitute 
the  fourth  ground  of  error,  are  in  the  following  words : 

"1.  The  jury  are  instructed  that  under  the  contract  oi 
agency  between  the  plaintifis  and  Henry  Keefer,  Mr. 
Keefer  was  not  authorized  to  make  an  exchange  of  notes, 
and  take  the  notes  of  said  Kappa  in  the  place  of  defend- 
ant's notes,  and  I  instruct  the  jury  that  Mr,  Keefer  had  no 
authority  to  make  a  novation  of  parties  to  said  notes,  and 
your  verdict  must  be  for  the  plaintiffs. 

"3.     The  jury  is  instructed  that  in  this  case  there  is  no 
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evidence  that  Henry  Keefer  was  an  agent  of  the  plaintiffa 
to  receive  the  money  claimed  to  have  been  paid  by  the  de- 
fendant to  him,  nor  was  he  the  agent  of  the  plaintiff,  to 
receive  payment  of  said  notes,  or  either  of  them,  and  your 
verdict  must  be  for  the  plaintiflfe  for  the  amount  of  the 
said  notes  and  the  interest  thereon. 

"4.  The  jury  is  instructed  that  there  is  no  evidence 
that  Henry  Keefer  was  the  agent  of  the  plaintifis  to  the 
novation  of  the  payors  to  the  notes  sued  in  this  action,  and 
claimed  to  have  taken  place  on  the  10th  day  of  November^ 
1880,  in  the  answer  of  said  defendant,  and  your  verdict 
must  be  for  the  plaintifis. 

"5.  The  jury  is  instructed  that  you  must  find  a  ver- 
dict for  the  plaintiffs  in  the  amount  set  forth  in  the  supple- 
mental petition," 

The  following  instructions  were  given  by  the  court  on 
its  own  motion : 

"1,  The  court  instructs  the  jury  that  Henry  Keefer 
had  no  authority  to  take  the  notes  of  one  Kappa  in  ex- 
change for  the  notes  which  had  been  given  to  the  plaintiffs, 
D.  M.  Osborne  &  Co.,  by  defendant,  Jacob  Kline,  and  if 
you  find  from  the  evidence  that  said  Keefer  made  such  ex- 
change the  plaintiffs  are  not  bound  thereby,  and  you  will 
find  for  the  plaintiffs  for  the  full  amount  of  the  notes  sued 
with  interest  according  to  the  terms  thereof,  unless  you 
further  find  from  the  evidence  that  the  plaintiffs  have  rati- 
fied the  acts  of  said  Keefer  in  making  such  exchange. 

"2.  If  you  find  from  the  evidence  that  said  Keefer 
took  the  notes  of  said  Kappa  in  exchange  for  the  notes 
given  to  the  plaintiffs  by  said  Kline,  including  the  nole^ 
sued  on  in  this  action,  and  that  said  Kappa  paid  to  ^'aid 
Keefer  the  notes  which  he  had  given  to  him,  and  the 
plaintiffs  with  full  knowledge  that  said  Keefer  had  made 
such  exchange  received  the  money  which  Kappa  had  paid 
to  Keefer,  that  would  be  a  ratification  of  said  Keefer'a 
acts^  and  the  plaintiffs  are  bound  thereby,  and  cannot  re« 
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tHJver,  and  you  will  find  for  the  defendant  But  in  order 
to  constitute  such  ratification  the  plaintiff  naust  have  re- 
txeived  such  money,  if  they  did  receive  it  from  said  Keefer 
with  full  knowledge  of  all  the  facts." 

It  appears  from  the  pleadings  that  on  the  7th  day  of 
July,  1880,  the  defendant  bought  of  the  plaintifis,  through 
t)ne  Henry  Keefer,  their  local  agent  at  Lincoln,  one  har- 
vesting machine,  at  the  price  of  $160,  and  gave  therefor 
his  three  promissory  notes,  one  for  fifty-three  dollars,  due 
October  1,  1880;  one  for  fifty-four  dollars,  due  Jan, 
1,  1882,  and  one  for  fifty-three  dollars,  due  Jan.  1,  1883, 
payable  to  the  order  of  D.  M.  Osborne  &  Co.,  at  the  First 
Is^ational  Bank  of  Lincoln. 

This  suit  was  brought  on  the  two  last  described  of  said 
notes. 

There  was  evidence  introduced  on  the  part  of  the  de- 
fendant tending  to  prove  that  some  time  in  the  fall  of 
1880  the  witness  E^ppa  agreed  with  the  defendant  Kline 
to  take  the  said  machine  off  of  his  hands,  and  settle  or 
pay  to  the  holders  of  Kline^s  notes  a  balance  remaining 
due  on  the  first  to  fall  due  of  said  notes,  knd  the  whole  of 
the  other  two,  and  that  on  the  10th  day  of  November  of 
«aid  year  Kline  and  Kappa  went  to  the  office  of  Henry 
Keefer  for  the  purpose  of  consummating  said  arrangement. 
Upon  stating  their  object  to  Keefer  he  informed  them  that 
the  notes  had  been  sent  to  the  bank,  or  to  the  company, 
^nd  so  he  could  not  give  Kline  his  notes  back,  but  that  he 
would  take  Kappa's  notes,  and  give  Kline  a  receipt  for  his 
notes.  That  thereupon  Kappa  executed  and  delivered  to 
Keefer  his  note,  payable  to  Keefer,  for  $24.68,  t^e  sup- 
posed balance  remaining  unpaid  on  the  first  note,  and  his 
note  for  $110,  the  supposed  amount  of  the  two  other  notes 
and  interest,  and  also  delivered  to  him  as  collateral  secur- 
ity for  said  last  mentioned  note  the  note  of  one  Jonathan 
Krug  for  the  same  amount.  That  thereupon  Keefer,  or 
«ome  one  in  his  office,  executed  and  delivered  to  Kline  his 
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individual  receipt     This  receipt  liaving  been  put  in  evi- 
dence on  the  trial,  I  copy  it  here: 

"  Lincoln,  Neb.,  Nov.  10, 1880. 

"  Beceived  of  Jacob  Kline  one  hundred  and  sixty  doU 
lars,  amt.  in  full  due  for  Wheeler  machine,  for  two  notes 
given,  one  due  Jan.  1,  1882,  for  $54.00,  and  one  due  Jan.. 
1,  1883,  for  153.00  payable  to  D.  M.  Osborne  &  Co. 

"  1160.00.  Henry  Keefer." 

Kappa,  who  was  sworn  and  examined  as  a  witness  on 
the  part  of  the  defendant,  testified  that  he  had  paid  both 
of  his  said  notes  to  Henry  Keefer.  He  produced  the  note 
for  $25.68,  and  filed  it  as  an  exhibit  in  the  case,  but  he 
did  not  produce  the  note  for  $110,  nor  was  there  any  rea- 
son given  or  suggested  for  its  non-production.  But 
whether  the  said  note  was  paid  to  Henry  Keefer  or  not 
there  was  no  evidence  tending  to  prove  authority,  on  the 
part  of  Keefer,  to  make  the  exchange  of  the  said  notes, 
nor  to  receive  the  money  called  for  by  the  two  original 
notes.  And  if  he  did  receive  it  there  was  not  a  particle  of 
evidence  that  he  ever  paid  it  or  any  part  of  it  over  to  the 
plaintiffs,  or  that  they  ever  received  a  dollar  of  it  know- 
ingly or  unknowingly. 

There  can  be  no  doubt  then  that  the  district  court  erred 
in  giving  the  two  instructions,  one  and  two,  because,  there 
being  no  evidence  of  ratification  before  the  jury,  to  instruct 
them  upon  that  branch  of  law,  however  correctly  as  ab- 
stract propositions  of  law,  was  only  to  call  the  attention  of 
the  jury  from  the  evidence  to  that  which  was  not  in  evi- 
dence ijor  proper  for  their  consideration. 

As  to  the  4th  point  of  error,  the  refusal  of  the  court  to 
give  the  instructions  prayed  by  plaintiffs :  While  the  said 
instructions  were  not  as  carefully  or  accurately  drawn  as 
they  might  have  been  they  were  substantially  correct. 

There  was  no  evidence  tending  to  prove  that  Keefer 
ever  had  authority  to  accept  payment  of  either  one  of  the 
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said  three  original  notes.  But  on  the  contrary  there  was 
evidence  that  he  ceased  to  be  the  agent  of  the  plaintiffs  for 
any  purpose,  more  than  two  months  before  the  change  of 
notes  as  testified  to  by  Mr.  Kappa. 

At  the  consultation  by  the  judges  it  was  suggested  that 
possibly  the  verdict  might  be  sustained  on  the  ground  that 
Keefer  having  the  first  note  in  his  possession  and  accept- 
ing of  two  partial  payments  on  it  from  Kline,  and  finally 
exchanging  the  note  itself  with  Kappa  for  his  note  for  the 
amount  of  the  balance  remaining  unpaid,  would  be  taken 
as  evidence  of  his  authority  to  collect  that  note,  and  that 
his  authority  to  collect  it  might  be  deemed  as  some  evidence 
of  his  authority  to  collect  or  exchange  the  other  two  notes 
taken  at  the  same  time,  and  for  the  same  consideration. 
But  upon  thorough  examination  of  the  evidence  it  does 
not  appear  that  Keefer  ever  had  either  of  the  three  notes 
in  his  possession  after  the  time  of  taking  them  from  Kline. 
He  testified  to  sending  them  to  the  plaintiff  company  after 
taking  them,  and  supposed  that  they  sent  them  to  tlie  First 
National  Bank  for  collection  when  they  approached  ma- 
turity, as  was  their  custom.  There  were  two  payments  en- 
dorsed on  the  first  note  before  the  transaction  of  the  10th 
of  November,  but  Keefer  swears  that  neither  was  made  to 
him,  nor  that  either  of  the  endorsements  are  in  his  hand- 
writing. It  appears  that  the  first  of  these  three  notes  to 
fall  due  was  in  the  hands  of  defendant's  attorneys,  and  of- 
fered in  evidence  on  the  trial,  but  there  was  no  evidence 
as  to  how  they  or  the  defendant  obtained  possession  of  it. 
In  the  absence  of  such  proof  certainly  no  presumption  of 
authority  on  the  part  of  Keefer  to  control  the  other  notes 
could  possibly  arise. 

From  the  above  considerations  it  follows  that  there  was 
no  evidence  before  the  jury  even  tending  to  establish  a  de- 
fense to  either  of  the  two  notes  sued  on.  It  was  therefore 
the  duty  of  the  district  court  to  direct  a  verdict  for  the 
plaintifis. 
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It  was  never  doubted  that  when  plaintiff  upon  a  trial 
foils  to  prove  a  point  absolutely  indispensable  to  his  right 
to  recover  that  the  court  should  either  grant  a  non-suit  or 
direct  a  verdict  for  the  defendant.  And  this  rule  of  law 
is  equally  applicable  to  a  case  where  the  plaintiff's  right 
to  recover  prima  facte  is  established,  as  in  the  case  at  bar, 
by  undisputed  and  indisputable  evidence,  and  there  is  an 
entire  want  of  evidence  to  sustain  the  defense.  In  such 
cases  it  is  equally  the  duty  of  the  court  to  direct  a  verdict 
for  the  plaintiff. 

When  it  is  clear  that  a  finding  of  the  jury  for  a  cer- 
tain one  of  the  parties  wnuld  be  set  aside  for  the  want  of 
evidence  to  sustain  it,  then  it  is  trifling  with  the  time  as 
well  as  the  rights  of  the  parties,  on  the  part  of  the  court, 
to  submit  the  case  to  the  jury. 

As  to  the  fifth  assignment,  there  was  no  error  in  the 
court's  allowing  the  defendant's  counsel  to  open  and  close 
the  argument.  Doubtless  that  party  against  whom  judg- 
ment would  be  rendered  if  no  evidence  were  introduced  on 
either  side  had  the  right,  and  it  was  his  duty,  to  open  the 
testimony ;  and  I  think  there  can  be  no  doubt  of  the  rule 
that  the  party  entitled  to  oj>en  the  testimony  has  also  the 
right  to  open  and  close  the  argument.  Now  in  the  case  at 
bar  the  defendant,  by  his  answer,  admitted  everything  that 
was  alleged  by  the  plaintiffs  in  their  petition,  but  plead 
payment.  Accordingly,  it  was  altogether  unnecessary  on 
the  part  of  the  plaintffs  to  introduce  the  notes  sued  on  in 
evidence^  and  their  doing  so  could  not  change  tlie  status  or 
rights  of  the  parties  in  court. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Bevebsed  and  bemakded. 
The  other  jndges  concur. 
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49  4^1  O.  O.  Wells  and  J.  C.  Fletcheb,  plaintiffs  in  er- 
ROR,  V.  William  Lamb,  assignee,  etc.,  defend- 
ant IN  ERROR. 

Assignment  for  Creditors :  ATXACHMEirr  bt  cssditobs.  A 
firm  being  in  embarrassed  circamstances  prepared  an  assignment 
of  their  property  for  the  benefit  of  their  creditors,  and  held  the 
same  ready  to  be  delivered  to  the  sheriff.  The  assignment  was 
prepared  about  one  o^clock  a.m.,  on  Monday,  and  about  five 
o'clock  P.M.  of  said  day  the  deputy  sheriff  appeared,  apparently 
for  the  purpose  of  levying  certain  attachments  on  the  assigned 
property.  Before  any  attempt  was  made  to  levy  the  attachments, 
the  assignment  was  delivered  to  and  accepted  by  him,  and  on 
the  next  day  transmitted  to  the  sheriff,  who  had  the  same  re- 
corded immediately,  the  goods  being  in  possession  of  the  dep- 
uty sheriff.  Three  days  afterwards  other  vmts  of  attachment 
were  issued  and  levied  on  the  property.  An  assignee  having 
been  chosen  by  the  creditors,  who  brought  an  action  of  replevin 
and  obtained  possession  of  the  property,  Held,  That  the  assignee 
was  entitled  to  the  possession  of  the  property. 

Error  to  the  district  court  for  Grage  county.  Tried 
below  before  Broady,  J. 

Griggs  &  Rinaher,  for  plaintiffs  in  error,  contended  that 
the  record  showed  the  assignment  was  made  Sept.  10,  at 
1  A.M.,  that  it  was  handed  to  deputy  sheriff  about  4  p.m., 
Sept.  11,  transmitted  to  the  sheriff  Sept.  12,  and  filed  same 
day  at  12:12  p.m.  Hence,  after  the  signing  and  acknowl- 
edging of  said  assignment  thirty-nine  hours  elapsed  be- 
fore it  was  delivered  to  the  deputy  sheriff,  and  fifty-seven 
before  it  was  filed  for  record.  Therefore  the  assignee  is 
not  entitled  to  hold  the  property  in  controversy  as  against 
attaching  creditors  under  the  provisions  of  section  6,  Ch,  6, 
Corapv  Stat.  Execution  of  the  instrument  does  not  include 
"  delivery. '^  The  assignment  was  not  filed  for  record 
within  twenty-four  hours  after  its  execution.  The  defend- 
ant seeks  to  avoid  this  objection  by  urging  that  the  instru- 
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ment  was  not  executed  until  it  was  delivered,  and  hence,  as 
it  was  filed  within  twenty-four  hours  after  it  was  handed 
to  the  deputy  sheriff,  it  is  valid.  There  are  in  the  act  it- 
self two  distinct  declarations  that  execution  does  not  include 
delivery,  and  in  the  absence  of  express  words  to  the  con- 
trary a  like  meaning  will  be  given  to  said  word  wherever 
it  occurs  in  the  act.  PMe  r.  Shipley^  46  Cal.,  154.  Hoag 
V.  Howardy  55  Id.,  564. 

J".  E.  Cohheyj  for  defendant  in  error. 

The  word  executed,  as  used  in  this  act,  was  intended  to 
have  its  ordinary  legal  meaning,  and  as  counsel  admit  that 
execute  ordinarily  inchides  delivery,  their  argument  mast 
fall,  and  it  is  unnecessary  to  cite  authority  on  this  point 
Plaintiffs  in  error  participated  in  the  assignment,  and  are 
now  estopped  from  impeaching  it  Burrill  on  Assign- 
ment, 747,  and  cases  cited. 

Maxwell,  J. 

In  September,  1883,  Postlewait  &  Co.  were  doing  busi- 
ness at  Odell,  Diller,  and  Beynolds,  in  this  state,  the  firm 
at  that  time  consisting  of  J.  W.  Bowen  and  John  Postle- 
wait Being  in  failing  circumstances,  on  the  11th  day  of 
September,  1883,  they  made  an  assignment  under  the  stat- 
ute to  the  sheriff  of  Gage  county.  Comp.  Stat.,  Ch.  6. 
This  assignment  was  duly  recorded  by  the  sheriff  of  said 
county  on  the  12th  of  that  month,  and  possession  taken  by 
him  of  the  property  so  assigned.  Afterwards  the  defend- 
ant in  error  was  duly  chosen  assignee  by  the  creditors  of 
said  firm,  and  accepted  the  trust  and  qualified  as  required 
by  law. 

On  the  14th  of  September,  1883,  the  property  in  ques- 
tion was  taken  from  the  possession  of  the  sheriff  of  said 
county  by  Wells,  who  was  the  coroner  thereof,  and  Fletcher, 
who  was  a  constable,  at  the  suits  of  a  number  of  persons 
23 
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who  were  creditors  of  Postlewait  &  Co.  The  assignee,  on 
or  about  the  9th  of  October,  1883,  demanded  the  goods  in 
question  from  the  plaintiffs  in  error,  and  upon  their  refusal 
to  deliver  them  up  brought  an  action  of  replevin  and  ob- 
tained possession  of  the  property.  On  the  trial  of  the  cause 
the  coiul  found  in  favor  of  the  assignee,  and  rendered 
judgment  accordingly. 

It  appears  from  the  evidence  that  the  assignment  was 
prepared  about  one  o'clock  on  Monday  morning  of  the 
11th  day  of  September,  1882,  and  was  held  by  one  of  the 
|>artners,  ready  to  be  delivered  to  the  sheriff.  That  about 
6  o'clock  in  the  afternoon  of  that  day  one  Barnett,  a 
deputy  sheriff  of  that  county,  went  to  Odell  for  the  pur- 
pose, apparently,  of  levying  certain  writs  of  attachment  on 
the  property  in  question;  that  soon  after  his  arrival  there, 
and  before  he  had  made  his  business  known,  one  of  the  part- 
ners delivered  the  assignment  to  him  and  requested  him  to 
take  possession  of  the  property  under  the  assignment,  which 
he  did.  The  assignment  was  sent  the  next'  day  to  Herron, 
the  sheriff,  who  immediately  had  the  same  recorded. 
Other  writs  of  attachment  seem  to  have  been  issued  on 
the  14th  of  that  month  and  delivered  to  the  plaintifis  in 
error,  who  levied  upon  the  goods  under  the  writs.  The 
question  involved  is  the  right  to  the  possession  of  the 
property. 

Sec.  212  of  the  code  provides  that  "An  order  of  at- 
tachment binds  the  property  attached  from  the  time  of 
j^rvice." 

Sec.  205  provides  that  the  "order  of  attachment  shall  be 
executed  by  the  sheriff  without  delay.  He  shall  go  to  the 
place  where  the  defendant's  property  may  be  found,  and 
there,  in  the  presence  of  two  residents  of  the  county,  de- 
clare that  by  virtue  of  said  order  he  attaches  said  property 
at  the  suit  of  such  plaintiff,"  etc.  It  will  thus  be  seen  that 
the  sheriff  had  acquired  no  lien  by  the  levy  of  the  attach- 
ment at  the  time  of  the  assignment,  and  that  the  attach- 
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ment  was  Dot  levied  uotil  three  days  after  the  assignmeDt 
was  made,  and  two  after  it  was  filed  and  recorded.  The 
assignment  was  made  under  the  act  of  1883,  and  no  rea* 
son  has  been  given  why  it  should  be  declared  invalid. 
"We  must  hold,  therefore,  that  the  right  of  the  assignee  is 
superior  to  the  attachments,  and  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


EUGEKE   BrOWI^,  appellee,  Y.  CoXTNTT  OOMMIBSIONEBS 

OF  Merrick  County  and  John  L.  Means,  ap- 
pellants. 

1.  Counties :    advebtibsmekt  fob  bids  fob  bbidoes.    Wliero 

a  coanty  board  adyertise  for  bids  for  tbe  erection  of  a  pnblie 
bridge  which  will  ooBt  to  exceed  $500,  in  a  newspaper  printed 
and  of  general  circulation  in  the  conntj,  and  also  with  a  con- 
siderable circulation  throughout  the  state,  but  one  adyertiaement 
continued  for  four  consecutive  weeks  is  necessary. 

2.    :    SBLECTioN  OF  PAPEB  TO  ADVEBTI8B  IN.    Where  the 

county  board  act  in  good  faith,  their  decision  as  to  the  selection 
of  a  paper  in  which  to  advertise  cannot  be  attached  in  a  ooUat- 
eral  proceeding. 

3.  Bridges  Between  A  6i  oining  Count  ies.  Se^ions  87  and  88 

of  the  road  law  merely  authorize  the  county  boards  of  counties 
separated  by  a  stream  to  meet  and  confer  together  in  rega|*d  to 
the  erection,  jointly,  of  a  bridge  across  such  stream,  and  to  en- 
ter into  a  joint  contract  for  that  purpose,  but  in  the  absence  of 
a  contract  there  is  no  power  in  one  board  to  erect  or  repair  a 
bridge  across  such  stream,  and  compel  the  other  board  to  pay 
part  of  the  cost. 

i.  Ckmntiea:  ebection  and  bepaib  of  bbidgxs.  The  court 
will  not  control  the  discretion  of  the  county  board  as  to  what 
bridges  they  shall  erect  or  repair,  unless  there  is  a  clear  abuse 
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of  the  trust,  even  where  there  are  not  sufficient  ftinds  availablo 
to  erect  or  repair  all  necessary  bridges.  So  long  as  such  board  act 
within  the  scope  of  their  authority,  an  ii^  unction  will  not  lie  to 
restrain  them. 

B.      :     BRIDGES   BETWEEN   ADJOINIXO   OOtJNTIBS:     PBECINCT 

BONDS.  Where  the  middle  of  a  stream  is  the  dividing  line  be- 
tween two  counties,  and  a  bridge  is  erected  across  said  stream 
by  the  county  board  of  one  of  such  counties,  without  the  co- 
operation of  the  county  board  of  the  other,  the  county  erecting 
the  bridge  may  use  precinct  bonds,  voted  for  that  purpose  to 
complete  the  bridge  in  the  county  not  co-operating  in  the  erec- 
tion of  the  bridge. 

8.  Bridges :  injunction  does  not  lie  to  restrain  payment 
TO  CONTRACTOR.  A  tax  payer  who  seeks  to  enjoin  the  payment 
of  money  for  the  erection  of  a  public  bridge  which  he  claims 
is  being  constructed  in  violation  of  law,  must  act  with  reason- 
able promptness.  If  he  is  guilty  of  gross  laches,  and  knowingly 
permits  the  contractor  to  incur  liabilities  in  good  faith  in  the 
construction  of  the  greliter  portion  of  the  work,  an  injunction 
will  be  denied. 

Appeal  from  Merrick  coonty.  Heard  below  before 
Post,  J. 

John  Patterson^  for  appellant  commissioners.  0.  A^ 
Abbott,  for  appellant  Means. 

A.  Ewing  and  M.  WhUmoyer,  for  appellee. 

Maxwell,  J. 

This  action  was  brought  in  the  district  conrt  of  Merrick 
county  to  enjoin  the  county  commissioners  of  said  county 
from  issuing  the  warrants  of  Merrick  county  to  John  L. 
Means  for  building  a  public  bridge  across  the  Platte  river 
south  of  the  village  of  Clarks  in  said  county,  and  the  treas- 
urer from  paying  or  registering  the  same,  and  to  have  a 
contract  entered  into  by  said  commissioners  with  said  John 
L.  Means  on  or  about  the  20th  of  September,  1884,  for 
the  erection  of  said  bridge,  declared  null  and  void.     On 
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the  trial  of  the  cause  the  court  below  found  the  issues  in 
favor  of  the  plaintiff,  and  made  the  injunction  perpetual. 

It  appears  from  the  record  that  on  the  19th  day  of 
August,  1884,  the  county  commissioners  of  Merrick  county 
issued  a  proclamation  for  a  special  election  in  Clarksville 
precinct,  to  vote  on  a  proposition  to  issue  the  bonds  of  said 
precinct  to  the  amount  of  $3,000,  to  aid  in  building,  a 
bridge  over  tlie  Platte  river  south  of  the  village  of  Clarks; 
that  at  the  time  this  proposition  was  submitted  there  was  a 
public  bridge  over  the  river  near  the  point  where  it  was 
proposed  to  erect  the  new  one;  that  this  bridge  had  been 
erected  largely  with  funds  provided  by  the  precinct,  but 
the  bridge  was  then  a  public  thoroughfare  under  the  con- 
trol of  the  county  commissioners;  that  by  reason  of  the 
high  water  in  1884  and  decay,  the  bridge  had  become  un- 
safe for  travel,  and  it  was  necessary  either  to  make  ex- 
pensive repairs  thereon  or  rebuild  it.  At  the  time  the 
county  commissioners  submitted  the  proposition  for  bonds 
in  Clarksville  precinct  they  caused  an  advertisement  to  be 
published  in  the  Nonparidy  a  newspaper  published  at 
Central  City,  in  said  county,  for  proposals  to  erect  the 
bridge  in  question,  and  use  sur^h  materials  in  the  old  bridge 
as  were  suitable  for  that  purpose.  In  pursuance  of  such 
notice,  the  proposition  for  bonds  having  carried  in  Clarks- 
ville precinct,  the  commissioners  on  the  20th  day  of  Sep- 
tember, 1884,  let  the  contract  for  the  bridge  in  question  to 
John  L.  Means,  one  of  the  defendants,  for  the  sum  of 
$3.25  per  lineal  foot.  Mr.  Means  commenced  work  at 
once,  and  on  the  7th  day  of  December,  1884,  when  this 
suit  was  commenced  had  performed  about  three-fourths  of 
the  labor  in  building  the  bridge.  It  also  appears  that  at 
the  letting  of  the  contract  there  were  a  number  of  other 
bidders  and  that  Mr.  Means  was  the  lowest  bidder.  The 
Platte  river  at  the  point  where  the  bridge  is  located  has  a 
number  of  channels,  the  widest  one  being  on  the  south 
side,  and  the  boundary  line  between  Polk  and  Merrick 
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counties  is  the  middle  of  the  south  channel.  There  is  t^s- 
timony  in  the  record  from  which  it  may  be  inferred  that 
the  county  commissioners  of  Polk  county  refused  to  join 
with  the  commissioners  of  Merrick  county  in  erecting^ 
the  bridge.  It  also  appears  that  the  cost  of  repairing 
the  old  bridge  would  have  been,  as  Mr.  Means  testifies^ 
about  $7,000.  The  plaintiff  is  a  resident  and  tax  payer 
of  Merrick  county,  and  has  resided  there  for  several  years. 
In  his  direct  examination  he  states  that  he  was  not  aware 
of  the  building  of  the  bridge  until  the  6th  day  of  Decem- 
ber, 1884.  On  cross-examination,  however,  he  states  he 
took  and  read  the  county  newspapers,  including  the  ATm- 
parielf  in  which  the  notice  was  published;  that  he  saw  the 
advertisement  for  the  letting  of  the  contract;  that  he  knew 
of  the  letting  of  the  contract  for  the  construction  of  the 
same.  He  had  formerly  been  one  of  the  county  commis- 
sioners of  Merrick  county  and  evidently  is  a  man  of  at 
least  ordinary  intelligence.  His  statement,  therefore,  on 
his  direct  examination,  unless  the  result  of  oversight,  is 
somewhat  remarkable. 

The  first  ground  in  the  petition  upon  which  an  injunc- 
tion is  claimed  is,  in  substance,  that  the  bridge  is  about 
2,600  feet  in  length,  and  will  call  for  the  expenditure  of 
$8,325,  and  no  advertisement  was  published  in  any  news- 
paper published  outside  of  Merrick  county  asking  for  bids 
for  the  building  of  said  bridge,  prior  to  the  letting  of  said 
contract;  nor  did  said  county  commissioners  of  record  at 
any  time  prior  to  the  letting  of  said  contract,  in  their  pub- 
lic proceedings  whilst  sitting  as  a  board  for  the  transaction 
of  the  business  of  said  county,  direct  any  advertisement  to 
be  published  in  any  newspaper  published  in  said  county^ 
asking  for  bids  for  the  building  of  said  bridge.  2d,  Be- 
cause the  Platte  river  separates  Merrick  from  Polk  county, 
and  the  whole  expense  is  to  be  borne  by  Merrick  county; 
3d,  The  amount  of  road  and  bridge  fund  in  Merrick  county 
in  the  treasury  at  that  time  did  not  exceed  the  sum  of 
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$2^389.69^  and  that  the  amount  of  the  levy  for  those  funds 
for  1884  did  not  exceed  the  sum  of  $6,241.83^  and  no  dis- 
tinct road  fundy  and  that  but  two-thirds  of  the  levy  is 
available  for  the  current  year,  etc.,  the  amount  to  be  ex- 
pended on  said  bridge  being  in  excess  of  the  funds  avail- 
able for  that  purpose.  It  is  also  alleged  that  on  the  7th 
day  of  October,  1884,  the  commissioners  delivered  to 
Means  a  warrant  on  the  bridge  fund  of  said  county  for  the 
sum  of  $1,200,  and  on  the  11th  day  of  November  of  that 
year  a  warrant  for  $1,800  on  said  fund,  "thus  anticipating 
and  undertaking  to  prevent  and  make  useless  the  taking 
appeal  on  the  part  of  any  tax  payer  of  said  Merrick  county 
who  might  desire  to  appeal  to  the  district  court  from  their 
order  allowing  said  warrants  within  ninety  days  from  the 
making  of  the  same,"  etc.  These  grounds  will  be  con- 
sidered in  their  order. 

Mrdj  The  advertisement. 

Sec  84  of  the  act  in  relation  to  roads  (Comp.  St.,  7,  Ch. 
78,)  provides  that,  "  Before  any  contracts  as  aforesaid  shall 
be  let,  the  county  commissioners  shall  advertise  for  bids 
therefor,  and  shall  require  bidders  to  accompany  their  bids 
with  plans  and  specifications  of  the  work,  and  they  may 
accept  the  most  suitable  plan  and  award  the  contract  ac- 
cordingly, or  may  reject  any  or  all  bids.'' 

"Sec.  85.  Such  advertisement  shall  state  the  general 
character  of  the  work,  and  shall  be  published  four  consecu- 
tive weeks  in  some  newspaper  printed  and  of  general  cir- 
culation in  the  county;  and  where  the  cost  of  the  work 
exceeds  five  hundred  dollars  such  advertisement  shall  also 
be  published  in  some  newspaper  printed  in  and  of  general 
circulation  throughout  the  state." 

The  amount  required  to  construct  this  bridge  clearly 
brings  it  within  that  class  of  cases  where  the  advertisement 
must  be  published  four  consecutive  weeks  in  a  news- 
paper printed  and  of  general  circulation  in  the  county,  and 
also  in  a  newspaper  printed  in  and  of  general  circulation 
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throughout  the  state.  A  newspaper  may  have  so  general 
a  circulation  as  to  embody  both  of  these  conditions.  In 
such  case  it  would  not  seem  to  be  necessary  to  insert  the 
advertisement  in  two  papers,  as  the  adverti^ment  in  one 
would  accomplish  all  that  was  desired,  viz.,  publicity,  in 
order  that  competition  in  bidding  may  be  induced  and  con- 
tracts let  for  the  lowest  price  possible.  The  county  board, 
however,  are  to  determine  in  the  first  instance  the  paper  or 
papers  in  which  the  advertisements  are  to  be  insert^,  and 
if  they  act  in  good  faith,  although  erroneously,  in  carrying 
out  the  law,  their  acts  in  that  regard  are  not  open  to  col- 
lateral attack.  Com,  of  Knox  County  v.  AapinwaUy  21 
How.,  539.  Brown  v,  Otoe  County,  f>  Neb.,  115.  EUia 
V.  Karl,  7  Neb.,  382.  There  is  no  charge  of  bad  faith  on 
the  part  of  the  commissioners  or  of  fraud  or  corruption. 
The  testimony  shows  that  from  seventy-five  to  eighty  copies 
of  the  Nonpariel  circulated  in  nearly  all  parts  of  the  state 
outside  of  Merrick  county.  Other  papers  in  the  state  no 
doubt  have  a  much  greater  general  circulation  in  the  state, 
but  in  the  absence  of  fraud,  corruption,  or  bad  faith  on  the 
part  of  the  county  board,  or  of  injury  to  the  plaintifi^, 
which  is  not  claimed,  this  cannot  be  inquired  into  in  this 
collateral  proceeding.  Their  first  ground  for  injunction, 
therefore,  is  not  well  taken. 

Second,  Because  the  Platte  river  separates  Merrick  from 
Polk  county,  and  the  expense  should  be  borne  equally  by 
those  counties. 

Sec.  87  of  the  act  relating  to  roads  provides  that "  bridges 
over  streams  which  divide  counties,  and  bridges  over 
streams  on  roads  on  county  lines  shall  be  built  and  re- 
paired at  the  equal  expense  of  such  counties,"  etc. 

Sec.  88  provides  the  mode  in  which  counties  may  enter 
into  joint  contracts  for  the  erection  and  repair  of  such 
bridges.  The  provisions  of  the  statute  apply  only  to  cases 
where  adjoining  counties  have  jointly  constructed  a  bridge 
or  bridges  over  a  stream  which  separates  them,  or  to  joint 
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coDtracts  of  such  counties  for  the  erection  of  such  bridges. 
There  is  no  provision  in  the  statute  in  the  absence  of  an 
agreement  by  which  one  county  may  compel  an  adjoining 
one  to  join  in  the  erection  or  repair  of  a  bridge  across  a 
stream  separating  one  county  from  the  other.  This  ques- 
tion was  before  the  supreme  court  of  Illinois  under  a  simi- 
lar statute.  Com^a  of  Highways  t?.  Cornea  of  Highways^ 
100  111.,  631.  After  copying  the  sections  of  the  statute,  it 
is  said :  "  Neither  of  these  sections  directly  or  indirectly 
confers  authority  upon  the  commissioners  of  one  town  to 
compel  the  commissioners  of  an  adjoining  town  to  repair 
or  erect  a  bridge  on  a  town  line,  or  pay  one-half  of  the  cost 
of  such  bridge  after  it  may  be  erected  or  repaired.^'  The 
State  V,  Kearney  County ^  12  Neb.,  6.  The  second  ground, 
therefore,  is  insufficient. 

Third.  That  the  amount  of  road  and  bridge  fund  on 
hand  at  the  time  the  contract  was  let  did  not  exceed 
^2,089.69,  while  levy  for  those  funds  for  that  year  was 
the  sum  of  $6,241.83,  but  two-thirds  of  which  was  avail- 
able. This  would  place  at  the  disposal  of  the  commis- 
sioners more  than  $6,000  of  the  road  and  bridge  fund,  to 
which  should  be  added  the  Clarksville  precinct  bonds, 
making  more  than  $9,000  in  all.  The  exact  length  of  the 
bridge  does  not  appear,  being  estimated  at  from  2,100  to 
2,500  feet.  This  at  $3.25  per  lineal  foot,  even  if  we  take 
the  greatest  length  shown,  would  amount  to  but  little  more 
than  $8,000.  Mr.  Kramer,  one  of  the  county  commis- 
sioners, states  that  before  letting  the  contract  the  commis- 
sioners measured  the  river  by  tying  a  band  around  the 
felloe  of  a  wagon  wheel,  and  counting  the  revolutions, 
and  that  the  width  of  the  river  was  about  2,100  feet.  He 
also  testifies,  in  substance,  that  in  the  opinion  of  the  com- 
missioners, upon  actual  view,  the  best  interests  of  the  county 
required  the  construction  of  a  new  bridge. 

In  State  v.  Kearney  County^  12  Neb.,  6,  it  was  held 
that  where  there  are  not  sufficient   funds  in  the  county 
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treasury  to  repair  all  the  bridges  in  a  county,  the  court 
will  not  control  the  discretion  of  the  county  board  as.  to 
what  bridges  they  shall  erect  or  repair  unless  there  is  a 
clear  abuse  of  the  trust.  The  erection  and  repair  of 
bridges  in  a  county  are  specially  committed  to  the  county 
board  of  each  county.  Such  board  are  presumed,  from 
personal  inspection  or  otherwise,  to  know  what  bridges 
should  be  erected  or  repaired.  So  long,  therefore,  as  such 
board  act  within  the  scope  of  their  authority  an  injunction 
will  not  lie  to  restrain  their  action.  But  it  is  said  that  even 
if  the  board  had  a^uthority  to  construct  that  portion  of  the 
bridge  in  Merrick  county  it  had  no  power  to  cross  the  line 
into  Polk  county  and  erect  a  bridge  in  that  county.  This^ 
if  applied  to  a  stream  wholly  in  Polk  county,  doubtless  is 
true ;  but  when  applied  to  a  stream  partly  in  both  coun- 
ties is  not  so  clear.  Nor  is  the  question  presented  in  this 
case.  The  statute  provides  that  the  southern  boundary  of 
Merrick  county  shall  be  the  middle  of  the  south  channel 
of  the  Platte  river.  (Comp.  Stat.,  Ch.  17.)  The  width  of 
the  south  channel  of  the  river  is  shown  to  be  about  1,300 
or  1,400  feet. 

The  right  of  the  county  board  to  use  the  bonds  donated 
by  Clarksville  precinct  for  the  completion  of  that  portion 
of  the  bridge  in  Polk  county  is  unquestioned.  Railroad 
Company  v.  Otoe  Count;/,  16  Wall.,  667.  Walkei*  v.  City 
of  Cincinnati,  21  O.  S.,  14.  Sharplesa  v.  Mayor,  21  Penn. 
St.,  147.  Goddin  v.  Crump,  8  I^igh,  120.  If  this  was 
not  so  the  right  to  make  donations  to  railways  as  public 
highways  could  not  be  maintained.  In  Railroad  v.  Otoe 
County  a  donation  to  a  railway  company  in  Iowa  which  pro- 
posed to  run  its  road  to  the  east  bank  of  the  Missouri  river 
opposite  or  near  Nebraska  City  was  sustained.  While  in 
Walker  v.  Cincinnati  the  power  of  the  city  to  issue  its 
bonds  for  the  purpose  of  constructing  a  railroad  from  Cin- 
cinnati south  through  ond  or  more  states  was  confirmed. 
The  testimony  shows  that  there  are  less  than  700  feet  of 
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the  bridge  in  Polk  county,  the  cost  of  which  was  less  thaa 
$2,000,  leaving  probably  not  less  than  $1,000  derived 
from  bonds  to  be  expended  on  other  parts  of  the  bridge. 
The  county  board,  therefore,  need  not,  and  probably  did 
not,  expend  any  part  of  the  road  and  bridge  fund  in  Polk 
county.     The  third  cause,  therefore,  is  untenable. 

Fourth.  But  even  if  the  county  board  had  exceeded  ita 
powers  somewhat,  a  tax  payer  could  not  wait  until  the  con- 
tractor had  performed  a  considerable  portion  of  the  work 
of  which  the  public  would  have  the  benefit,  and  which 
would  be  lost  to  the  contractor,  and  then  enjoin  the  pay- 
ment of  the  work.  Whitney  Arms  Co.  v.  Barlow,  63  N* 
Y.,  63.  aty  of  East  St.  Louis  v.  The  E.  St  L.  G.  L.  Co.,  98 
111.,  416.  Bradley  v.  Ballard,  55  Id.,  413.  The  Rider  L. 
R.  Co.  V.  Roach,  97  N.  Y.,  378.  lash  v.  Adams,  10  Cuf>Ii., 
252.  In  the  last  case  cited  the  inhabitants  of  the  t(>wii 
of  Natick  appropriated  $600  for  the  celebration  of  the  sec- 
ond centennial  anniversary  of  the  settlement  of  the  town,, 
and  authorized  ^he  committee  appointed  for  that  purpose 
to  draw  from  the  town  treasury  an  amount  not  exceeding 
the  sum  named.  The  committee  acting  under  this  vote 
proceeded  to  make  contracts  on  behalf  of  the  town  for  the 
purpose  named  and  expended  thereby  the  sum  of  $468.00. 
The  celebration  took  place  on  the  8th  of  October,  1851,. 
under  the  sanction  of  the  town,  and  all  the  expenditures 
were  made  prior  to  that  time.  On  the  18th  of  October, 
1861,  the  action  was  brought  to  enjoin  the  payment  of  the 
money.  The  court  say  (page  253),  "  It  is  a  well  estab- 
lished rule  in  equity  that  if  a  party  is  guilty  of  laches  or 
unreasonable  delay  in  the  enforcement  of  his  rights  he 
thereby  forfeits  his  claim  to  equitable  relief.  This  rule  is 
more  especially  applicable  to  cases  where  a  party  being 
cognizable  of  his  rights  does  not  take  those  steps  to  assert 
them  which  are  open  to  him,  but  lies  by,  and  suffers  other 
parties  to  incur  expenses  and  enter  into  engagements  and 
contracts  of  a  burdensome  character."     In  East  St  Loul^ 
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V.  East  St.  Louis  G.  L.  Co.  the  defense  was  placed 
solely  on  the  ground  that  the  city  had  no  power  to  make 
the  contract.  It  was  held  even  if  there  was  a  defect  of 
power  in  the  corporation  to  make  a  contract,  yet  if  the 
■contract  was  not  in  violation  of  its  charter,  or  of  any  stat- 
ute prohibiting  the  contract,  and  the  corporation  had  in- 
duced a  party  who  relied  on  the  contract  to  expend  money 
in  the  performance  of  the  same  on  his  part,  the  corporation 
would  be  liable. 

In  Hitchcock  v.  Oatvestony  96  U.  8.,  341,  the  city  coun- 
t;il  of  Gralveston  had  contracted  with  Hitchcock  and  others 
for  the  construction  of  sidewalks,  to  be  paid  for  by  the 
issue  of  city  bonds.  After  the  work  was  partly  performed 
the  city  council  stopped  the  work  and  prevented  its  com- 
pletion. In  an  action  for  breach  of  the  contract  it  was 
tx)ntended  that  for  want  of  power  to  issue  the  bonds  the  en- 
tire contract  was  void,  and  no  action  could  be  maintained 
for  a  breach  thereof.  But  the  court  held  the  city  liable. 
iStdte  Board  of  Agriculture  v.  The  Citizens,  Street  Railway ^ 
47  Ind.,407.  And  this  was  the  rule  adopted  by  this  court 
in  Clark  v.  Dayton,  6  Neb.,  192. 

The  plaintiff  in  this  case  permitted  Means  to  expend  his 
money  without  objection,  in  the  erection,  or  rather  re-con- 
struction, of  the  bridge,  although  he  knew,  or  at  least  had 
the  means  of  knowing,  that  the  contract  had  been  let  and 
the  bridge  was  then  being  constructed.  Yet  he  waited  be- 
fore bringing  this  action  until  the  work  was  so  far  com- 
pleted that  in  order  to  preserve  what  had  been  done  it  was 
necessary  to  complete  the  bridge.  It  is  but  justice,  there- 
fore, that  the  contractor  should  be  paid  for  his  work. 

There  is  no  equity  in  the  bill.  The  judgment  of  the 
court  below  is  reversed  and  the  action  dismissed. 

B.EESE,  J.,  concurs. 

Cobb,  Ch.  J.,  concurs  in  the  judgment  on  the  ground 
last  stated. 
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A.  L.  Strang,  plaintiff  in  ebbob,  v.  C.  Ksioebaum^ 

DEFENDANT  IN  EBBOB. 

Jnrisdiotion  of  Justice.  A  justice  of  the  peace  has  Jurisdiction 
to  the  extent  of  two  htmdred  dollars  in  an  action  founded  on  a. 
bond,  bill,  promissory  note,  or  other  instmment  in  writing,  for 
the  payment  of  a  sum  of  money  certain.  BvUode  v,  Jordan^  15 
Neb.,  665.     Burton  v.  Manning^  Id.,  669. 

Ebbob  to  the  district  court  for  York  countj.  Heard 
below  before  NoBVAii,  J. 

A.  C.  Montgomery  and  Qroff  &  Montgomery^  for  plains 
tiff  in  error. 

Scott  &  Oitt>ert,  for  defendant  in  error. 

*    Maxwell,  J. 

In  December,  1882,  the  plaintiff  brought  an  action 
against  the  defendant  before  a  justice  of  the  peace  upon  two 
promissory  notes,  dated  December  23,  1879,  each  for  the 
sum  of  $50.00,  with  interest  at  ten  per  cent.  The  defend- 
ant set  up  a  counter-claim  for  (50.00,  and  on  the  trial  of 
the  cause  the  jury  returued  a  verdict  in  his  favor  for  the 
sum  of  $15.00.  The  plaintiff  then  appealed  the  cause  to 
the  district  court,  where  the  defendant  filed  a  motion  as  fol- 
lows :  "  Cbmes  now  the  defendant  and  moves  the  court  to 
dismiss  the  cause,  for  the  reason  that  the  justice  had  no 
jurisdiction  of  the  subject  matter,'^  Th6  motion  was  sus- 
tained and  the  action  dismissed.  The  defendant  has  failed 
to  furnish  a  brief,  and  we  are  left  entirely  to  conjecture  aa 
to  the  grouuds  upon  which  the  want  of  jurisdiction  was 
predicated.  It  was  probably  based  upon  section  1100  of 
the  Code,  which  requii'es  the  justice,  upon  entering  judg- 
ment upon  a  bond,  bill,  promissory  note,  or  other  instru* 
ment  of  writing  for  the  payment  of  a  sum  of  money  cer- 
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tain^  to  endorse  thereon  the  sum  for  which  he  shall  have 
entered  judgment^ "  provided  the  same  shall  not  exceed  one 
hundred  dollars,"  etc. 

This  question  was  before  this  court  in  BvUoeh  r.  Jordan, 
15  Neb.,  666,  in  which  it  was  held  that  section  1103  as 
amended  in  1881,  whereby  the  jurisdiction  of  justices  of 
the  peace  was  extended  to  $200,  controlled  section  1100, 
and  that  therefore  the  apparent  limitation  in  section  1100 
to  $100  was  repealed.  The  same  ruling  was  had  in  JBur^ 
ton  V.  Manning,  16  Id.,  669.  These  cases  are  decisive  of 
this.  The  judgmenf  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed  Ain>  beitanded. 

The  other  judges  concur. 


18    866 

-f^  ^  Henry  Keller,  plaintiff  in  error,  v.  John 

18    886  _^  '  .  ' 

«i  M2  Keller,  defendant  in  error. 

1.  Account  Stated.      The  piimafade  presumption  is  in  favor  of 

an  account  which  has  been  stated  by  the  parties,  and  as  a  gen- 
eral rule  it  will  not  be  disturbed  unless  there  was  fraud  or  mis- 
take in  the  settlement  which  is  established  by  clear  proof. 

2.  :  evidence.  Where  there  has  been  a  settlement  of  ac- 
counts between  parties,  and  a  promissory  note  given  by  one  of 
them  for  the  amount  found  due,  the  burden  of  proof  is  on  the 
maker  of  the  note  .to  show  that  the  settlement  did  not  indade 
debts  owing  to  him  from  the  adverse  party. 

Error  to  the  district  court  for  Clay  county.     Tried  be- 
low before  Weaver,  J. 

Hayes  &  Taggart  and  W.  P.  Shockey,  for  plaintiff  in 
error. 

Hurd  &  MaMers,  for  defendant  in  error* 
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Maxwell,  J. 

This  is  an  action  upon  a  stated  account,  and  the  defense 
a  denial  and  plea  of  set-off.  On  the  trial  of  the  cause  the 
jury  returned  a  verdict  in  favor  of  the  defendant.  The 
principal  error  relied  upon  is,  that  the  verdict  is  against 
the  weight  of  evidence  and  law  of  the  case. 

It  appears  from  the  evidence  that  the  parties  are 
brothers;  that  they  settled  in  Clay  county  in  1878,  the 
plaintiff  at  least  taking  a  homestead.  Another  brother 
named  Gotfried  had  settled  in  tliat  county  also,  and  the 
three  seem  to  have  assisted  each  other  in  the  cultivation  of 
their  land,  and  had  mutual  dealings.  In  1878  a  settlement 
was  had,  and  a  balance  found  due  the  plaintiff  from  the 
defendant,  who,  it  is  claimed,  thereupon  executed  a  note  to 
the  plaintiff  for  the  sum  of  $317.59,  due  in  four  years, 
without  interest.  The  plaintiff  claims  that  this  note  was 
surrendered  to  the  defendant  a  few  days  after  its  execution, 
upon  his  promise  to  pay  one-half  of  the  face  value  thereof 
out  of  his  share  of  an  estate  that  he  was  alwut  to  receive. 
All  the  testimony  tends  to  show  that  there  was  a  settlement 
between  the  parties  as  claimed  by  the  plaintiff,  and  the  ex- 
ecution of  the  note  by  the  defendant  to  the  plaintiff. 
There  is  also,  testimony  which  tends  to  show  that  this  note 
was  given  for  the  balance  due  the  plaintiff.  The  defend- 
ant in  his  evidence  admits  the  execution  and  delivery  of 
the  note,  but  claims  that  it  was  given  without  considera- 
tion. All  the  charges  in  the  alleged  set-off,  except  $10.e50 
for  three  sacks  of  flour,  are  for  matters  existing  prior  to  the 
settlement.  • 

The  prima  facie  presumption  is  in  favor  of  an  account 
which  has  been  stated  by  the  parties,  and  the  general  rule 
is  that  it  will  not  be  disturbed  except  for  fraud  or  mis- 
take in  the  settlement  which  is  established  by  clear  proof. 
Valentine  v.  Valentine,  2  Barb.  Ch.  R.,  130.  StenUm  v. 
Jerome,  64  N.  Y.,  480.     Lockwood  v.  Thome,  UN.  Y*, 
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170.  And  the  burden  of  proof  is  upon  the  party  denying  the 
correctness  of  the  account.  Chappedelaine  v.  Dechenava, 
4  Cranch,  306.  Kennedy  v.  Goodman,  14  Neb.,  585. 
Where,  however,  fraud  or  mistake  is  shown,  the  settle- 
ment will  to  that  extent  be  considered  as  having  been 
made  upon  mistake  or  imposition,  and  the  omissions  or 
mistakes  will  be  corrected. 

In  this  case  there  is  no  allegation  in  the  answer  of  fraud 
or  mistake  in  the  settlement.  It  is  denied  that  there  was 
a  settlement,  but  in  this  it  is  clearly  proved  to  be  untrue. 
The  burden  of  proof  is  upon  the  defendant,  therefore,  to 
show  that  his  account  then  due  was  not  taken  into  con- 
sideration in  the  settlement.  If  the  plaintiff  had  been  in- 
debted to  the  defendant  at  that  time,  as  he  claims,  it  is  not 
very  probable  that  he  would  have  executed  a  promissory  note 
to  the  plaintiff  for  the  amount  found  due  to  him.  The  is- 
sues seem  to  have  been  made  up  by  the  parties  under  a 
misapprehension  as  to  the  evidence,  hence  the  real  questions 
in  the  case — those  relating  to  the  stated  account — ^were  not 
fairly  submitted  to  the  jury.  This  may  be  remedied  in 
another  trial.  As  the  verdict  is  against  the  dear  weight 
of  evidence  a  new  trial  must  be  awarded, 

ReYBBSED  Ain>  HEMANDED. 

The  other  judgCB  ooneor. 
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The  Burlington  and  Missouri  River  Railroad 
CJoMPANY  IN  Nebraska,  plaintiff  in  error,  v. 
Christian  C.  Shoemaker,  defendant  in  er- 
ror. 

1.  Railroads:  dam Aas  to  stock.  Under  the  provisions  of  sec- 
tions one  and  two  of  Chap.  72,  of  Comp.  Statates,  where  a 
party's  Borse  gets  on  the  railroad  track  for  the  want  of  a  fence, 
snch  as  the  law  requires  the  company  to  erect  and  maintain  to 
enclose  ita  track,  and  while  on  or  near  the  track  is  frightened  by 
a  passing  train,  and  in  its  flight  is  injured  by  falling  through  a 
bridge  on  the  line  of  the  railroad,  and  no  negligence  or  willful 
misconduct  is  chargeable  to  the  agents  of  the  company  in  charge 
of  the  train  at  the  time,  and  where  no  injury  is  done  to  the 
horse  by  any  actual  collision  or  contact  with  the  engine  or  cars 
of  the  train,  the  railroad  company  will  not  be  liable  to  the 
owner  of  the  horse  for  such  ii^nry.  See  Schurtz  v.  I.  B.  iS:  W, 
£.  B,  Co,,  107  111.  R.,  577. 

3.    :    :    STATUTE  CONSTBUBD.    The  true  meaning  of 

sections  one  and  two  of  Chap.  72,  Comp.  Stat.,  is,  that  the  injury 
to  stock  must  be  caused  by  actual  collision;  that  is,  it  must  be 
done  by  the  agents,  engineers,  or  cars  of  the  company,  or  the 
locomotives,  engines,  or  trains  of  any  other  corporation  per- 
mitted and  running  over  or  upon  the  said  road,  or  the  willful 
misconduct  of  the  train  men  in  the  course  of  their  employment 
to  make  the  company  liable.     Id. 

3.    :    .    Consequential  damages  resulting  from  fright 

to  animals,  not  caused  by  actual  collision,  or  any  negligence  or 
willful  misconduct  on  the  part  of  the  servants  of  the  company, 
are  not  embraced  in  the  statute.     Id. 

Error  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Pound,  J. 

T.  M.  Marquett  and  J.  W.  Deweese^  for  plaintiff  in  er- 
ror, cited:  1  Rorer  on  Railroads,  641.  2  Id.,  1579.  Hadden 
V.  Riist,  39  111.,  194.  R.  B.  Co.  v.  Haskety  10  Ind.,  409. 
R.  R.  Co.  V.  Thomas,  60  Id.,  107. 

C  M,  West  and  F.  M.  Fee,  for  defendant  in  error, 
24 
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This  action  was  brought  in  the  district  court  of  Otoe 
county  by  Christian  C.  Shoemaker  against  the  B.  &  M. 
R.  R.  Co.  in  Nebraska.  Said  plaintiff,  by  his  petition, 
after  alleging  that  the  defendant  is  a  corporation,  etc., 
states  as  his  cause  of  action: 

"  That  on  the  evening  of  the  fourth  day  of  June,  or  the 
morning  of  the  fifth  day  of  June,  1883,  said  defendant  was 
operating  its  railroad  in  Otoe  county,  Nebraska,  said  road 
had  been  open  for  more  than  six  months  for  use  in  said 
county.  While  so  operating  the  same  at  the  time  above 
stated,  at  a  place  on  said  road  where  it  was  required  by 
law  to  fence  its  track,  but  had  failed  to  do  so,  said  defend- 
ant, by  its  agents  and  employes,  ran  an  et)gine  and  train 
of  cars  over  and  against  one  gray  mare,  being  the  property 
of  plaintiff,  and  of  the  value  of  $175,  by  reason  of  which 
said  mare  was  injured,  from  which  injuries  she  died. 
Wherefore  plaintiff  claims  a  judgment  against  said  defend- 
ant for  the  sum  of  $175  and  costs.^' 

The  defendant's  answer  consists  of  a  general  denial.  The 
case  was  tried  to  a  jury,  who  found  and  rendered  their  ver- 
dict for  the  plaintiff,  and  assessed  his  damages  at  $137.75. 

The  defendant's  motion  for  a  new  trial  having  been 
overruled,  it  brings  the  cause  to  this  court  on  error;  there 
are  but  two  substantial  errors  assigned. 

^^  First  The  court  erred  in  refusing  to  give  the  first 
instruction  requested  by  the  plaintiff  herein  marked  ^Ist.' 

*' Second.  The  court  erred  in  giving  the  third  instruc- 
tion, marked  '3,'  on  its  own  motion." 

The  instruction  No.  1  requested  by  defendant  is  as  fol- 
lows: 

"1.  The  jury  are  instructed  that  the  evidence  in  the 
case  will  not  warrant  you  in  finding  a  verdict  against  the 
defendant.     You  will  therefore  decide  for  the  defendant." 

Instruction  No.  3,  by  the  court  on  its  own  motion,  is  as 
follows: 
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"3.  If  the  place  where  said  accident  to  plaintiff ^s  mare 
happened  was  not  within  the  limits  of  any  town,  city,  or 
village,  it  was  the  duty  of  the  defendant  to  erect  and  main- 
tain fences  on  the  sides  of  the  railroad  on  the  part  thereof 
open  for  use,  suitable  and  amply  sufficient  to  prevent  cattler 
and  horses,  etc.,  from  getting  on  such  railroad/^ 

It  appears  from  the  evidence  as  set  out  in  the  bill  of  ex- 
ceptions that  the  plaintiff  was  the  owner  of  a  certain  gray 
mare,  which,  on  the  day  of  the  night  in  question,  was  lar- 
iated by  him  out  on  the  prairie,  and  it  is  supposed  that  she 
got  loose  horn  the  lariat  "  and  happened  down  on  the  rail- 
road for  some  cause,  where  McKee  had  a  pasture  fenced, 
and  wanted  to  go  there  I  suppose/' 

That  on  the  following  morning  she  was  found  in  Mo- 
Kee's  pasture  near  the  railroad,  with  her  leg  broken. 
There  were  animaFs  tracks  on  the  side  of  the  railroad 
passing  along  on  the  south  side  of  the  track  for  nearly  an 
eighth  of  a  mile  to  near  a  bridge  across  a  considerable 
creek.  Upon  the  bridge  there  were  hairs  and  other 
signs  indicating  that  a  gray  animal  had  fallen  from  the 
bridge  into  the  creek.  There  were  also  signs  on  the  mar- 
gin of  the  creek  below  showing  where  it  had  fallen;  and 
by  following  the  tracks  out  of  the  creek  and  through  a 
cornfield  and  pasture,  the  owner  was  enabled  to  find  the 
mare  in  her  crippled  condition.  The  owner,  as  well  as  an- 
other w^itness,  testified  to  hearing  a  train,  and  only  one, 
pass  during  the  night.  On  the  other  hand,  two  witnesses 
on  the  part  of  the  defendant,  to-wit,  the  conductor  of  the 
said  train  and  another  person  who  was  on  the  caboose  of  a 
train  which  passed  that  point  between  twelve  and  one  o'clock 
that  night,  testified  that  that  was  the  only  train  which 
passed  there  that  night;  that  said  train  consisted  of  nine- 
teen freight  cars  and  a  caboose,  going  east;  that  between 
twelve  and  one  o'clock,  about  a  mile  and  a  half  west  of 
Syracuse,  the  train  being  running  at  about  the  rate  of  fif- 
teen miles  per  hour,  the  witness  (one  of  them)  standing 
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lookiDg  out  ot  the  south  door  of  the  caboose  with  his  con- 
ductor's lantern  in  his  hand,  the  train  passed  two  animals^ 
one  dark  and  one  gray,  the  gray  one  ran  a  hundred  yarda 
by  tile  side  of  the  freight  cars  and  as  the  way  car  passed 
her  she  jumped  right  in  the  center  of  the  track;  that  that 
was  the  last  the  witness  saw  of  her;  that  the  train  passed 
the  bridge  very  shortly  after  passing  the  animals  and 
where  the  gray  mare  jumped  on  to  the  track;  that  neither 
the  engine  nor  any  part  of  the  train  struck  either  of  the 
animals  or  any  animal  on  that  night;  that  the  animals 
seemed  greatly  frightened  and  ran  for  a  considerable  dis* 
tance  along  and  near  the  track  before  the  train  passed 
them. 

There  was  thus  not  only  no  evidence  of  the  train  having 
struck  the  animal,  but  the  evidence  of  two  witnesses  that  the 
train  passed  her  without  striking  her. 

Our  statute,  sections  one  and  two  of  chapter  72,  Comp, 
Stat.,  aft«r  providing  that  railroads  shall  be  fenced,  etc.,. 
proceeds  as  follows:  "And  so  long  as  such  fences  and  cattle 
guards  shall  not  be  made  after  the  time  hereinbefore  pres- 
cribed for  making  the  same  shall  have  elapsed,  and  when 
such  fences  and  guards,  or  any  part  thereof,  is  not  in  suffi- 
ciently good  repair  to  accomplish  the  objects  for  which  the 
same  as  herein  prescribed  is  intended,  such  railroad  cor- 
poration and  its  agents  shall  be  liable  for  any  and  all  dam- 
ages which  shall  be  done  by  the  agents^  engineers,  or 
trains  of  any  such  corporation,  or  by  the  locomotives,  en- 
gines, or  trains  of  any  other  corporation  permitted  and 
running  over  or  upon  their  said  railroad,  to  any  cattle> 
horses,  sheep,  or  hogs  thereon." 

Again,  **Any  railroad  company  hereafler  running  or 
operating  its  road  in  this  state,  and  failing  to  fence  on  both 
sides  thereof  against  all  live  stock  running  at  large,  at  all 
points,  shall  be  absolutely  liable  to  the  owner  of  any  live  stock 
injured,  killed,  or  destroyed  by  their  agents,  employes,  or 
engineers,  or  by  the  agents,  employes,  or  engines  belong* 
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ing  to  any  other  railroad  company  running  over  and  upon 
such  road  or  there  being." 

The  statutes  of  Illinois,  Indiana,  and  Missouri  on  the 
subject  of  the  liability  of  railroad  companies,  whose  tracks 
are  suffered  to  remain  unfenced,  for  live  stock  killed  by 
their  trains,  are  substantially  the  same  as  those  of  our  own 
state  above  quoted,  and  the  s/ipreme  courts  of  each  of 
those  states  in  the  cases  cited  in  the  brief  of  counsel  have, 
upon  facts  quite  similar  to  those  of  the  case  at  bar,  held, 
that  an  actual  and  direct  collision  by  the  engine  or  train, 
or  some  portion  of  it,  with  the  animal  killed  or  injured  is 
indispensable  to  a  holding  of  liability  on  the  part  of  the 
<»mpany.  The  reasoning  of  these  cases  rests  chiefly  upon 
the  meaning  of  the  words  of  the  statute.  That  the  lan- 
guage of  the  statute  making  the  company  ^'  liable  for  all 
damage  which  may  be  done  by  the  *  agents,  engines,  or 
cars '  of  such  corporations  to  cattle,  horses,  or  other  stock  " 
<M)uld  not  be  extended  to  embrace  damages  done  to  them* 
selves  by  such  stock  in  consequence  of  fright,  although 
such  fright  might  be  caused  by  the  sight  or  sound  of  pass* 
ing  trains  on  such  unfenced  railroad.  The  opinion  in  the 
Missouri  case  is  predicated,  in  part,  also,  upon  the  object  of 
the  act  declaring  the  liability  in  cases  of  damage  to  stock  by 
the  "  agents,  engines,  or  cars  "  of  railroad  companies  whose 
tracks  remain  unfenced.  Such  object  being  declared  to 
have  been  "  not  exclusively  for  the  benefit  and  protection 
of  the  owners  of  stock  who  were  liable  to  suffer  loss  and 
damage,  but  also  as  a  public  regulation  for  the  safety  of 
])assengers,  and  the  traveling  public,  who  are  exposed  to 
danger  and  peril  in  case  of  collision."  To  these  considera- 
tions the  following  may  be  added  :  One  object  which  the 
l^islature  had  in  view  in  the  passing  of  these  provisions 
was  to  induce  the  railroad  companies  to  fence  their  tracks, 
and  keep  them  fenced.  It  therefore  sought  to  hold  the 
owners  of  unfenced  railroads  absolutely  liable  for  such 
damage  to  live  stock   as  only   might  proximately  result 
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from  the  unfenced  condition  of  the  railroad,  and  not  for 
such  as  might  be  common  to  all  railroads  fenced  as  well  as 
unfenced.  The  statute  of  no  state,  to  my  knowledge,  has 
prescribed  the  distance  which  the  fence  shall  be  from  the 
track  over  which  the  trains  pass.  And  in  point  of  fact,  in 
the  case  of  some  of  the  best  fenced  railroads  they  are  at 
some  points  very  near.  And  any  person  of  experience 
knows  that  it  often  occurs  that  horses  and  teams  driven  on 
the  highway  near  a  railroad  track,  but  outside  of  the  fence, 
become  frightened  at  the  sight  and  sound  of  passing  trains, 
and  by  reason  of  such  fright  damage  themselves,  their 
drivers,  and  the  vehicles  to  which  they  are  attached.  The 
liability  of  such  animals  to  become  thus  frightened,  and  to 
become  thus  damaged,  depends  in  no*  degree  upon  the 
fenced  or  unfenced  condition  of  the  railroad.  Hence  it  ia 
obvious  that  in  declaring  an  absolute  liability  for  damage 
to  live  stock  by  trains  in  cases  where  the  railroad  should 
be  suffered  to  remain  unfenced  as  an  inducement  and  in- 
centive to  railroad  companies  to  fence  their  tracks,  and 
thus  protect  the  lives  of  the  traveling  public,  as  well  as 
the  property  of  the  citizens  of  the  country  through  which 
the  railroad  passes,  from  loss  by  collisions,  the  legisla- 
ture only  had  in  view  such  damages  to  live  stock  as  were 
practically  confined  to  unfenced  railroads,  and  not  such  as 
were  common  to  all  railroads  fenced  as  well  as  unfenced. 

Therefore,  upon  reason  as  well  as  upon  authority,  the  case 
made  by  the  plaintiff  in  the  court  below  failed  to  estab- 
lish a  liability  upon  the  railroad  company  for  the  damage 
to  the  gray  mare,  and  the  district  court  should  have  told 
the  jury  so. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Reyebsed  akd  bemanded. 

The  other  judges  concur. 
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John  King,  plaintiff  in  error,  v.  State  of  Ne-  I  Jo  ^ 


BRASKA.,  DEFENDANT  IN  ERROR.  JJ  8g 


L  A  Seoognizance  for  the  appearance  of  a  ])eTSon  charged  with 
an  offense  is  an  obligation  of  record,  and  becomes  such  when 
taken  and  filed  in  the  court  to  which  it  is  returnable. 

2.    .     By  the  proyisions  of  the  Criminal  Code  a  recognizance 

taken  by  a  jnstioe  of  the  x>eace  acting  as  an  examining  magis- 
trate becomes  an  obligation  of  record  when  returned  by  the  jos- 
tioe  of  the  peace  to  the  clerk  of  the  district  court,  and  is  by  him 
entered  of  record  as  required  by  section  383  of  the  Criminal  Code. 

3.  .  A  recognizance  proper,  unless  when  taken  out  of  court, 
should  not  be  signed;  but  when  it  is  properly  taken  and  cer- 
"tified  the  signatures  of  the  recognizors  may  be  treated  as  sur- 
plusage and  the  instrument  held  valid.  Invin  v.  The  Siate^  10 
Neb.,  326. 

4.    .     The  Criminal  Code  does  not  require  a  recognizance  taken 

by  a  justice  of  the  peace  when  sitting  as  an  examining  magistrate 
to  be  entered  upon  his  docket. 

Where  a  person  was  charged  with  the  commission  of  an 


offense,  and  upon  being  held  to  bail  by  the  examining  magis- 
trate, entered  into  a  recognizance  with  sureties  for  his  appear- 
ance at  the  next  term  of  the  district  court,  and  subsequently 
lefb  the  state,  and  committed  a  crime  in  another  state  where  he 
was  arrested  and  imprisoned,  and  thus  by  his  own  voluntary 
act  rendered  it  out  of  his  power  to  appear  in  this  state  to  an- 
swer to  the  crime  with  which  he  was  charged;  Held^  That  these 
facts  would  constitute  no  defense  to  an  action  against  his  sure- 
ties upon  his  recognizance. 

Where  a  recognizance  was  given  for  the  appearance  of  a 


defendant  to  answer  a  *' charge  against  him  for  larceny,"  Held^ 
That  the  fact  that  the  complaint  was  defective  could  not  be  as- 
serted as  a  defense  to  an  action  upon  such  recognizance  after  for- 
feiture. 

Error  to  the  district  court  for  Cass  oounly.    Tried  be- 
low before  Pound,  J. 

Orites  &  liamsey,  for  plaintiff  in  error. 

J.  B,  Strode,  District  Attorney ,  for  defendant  in  error. 
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This  action  was  brought  in  the  district  court  of  Cass 
county  upon  the  following  instrument : 

"  The  State  op  Nebraska,  \ 
" County.   j^' 

^^  Be  it  remembered,  that  on  the  27th  day  of  December, 
A.D.  1882,  Wm.  Greek  and  John  King  personally  appeared 
before  me,  G.  C.  Cleghorn,  one  of  the  justices  of  the  peace 
within  and  for  the  said  county  of  Cass,  and  jointly  and 
severally  acknowledged  themselves  to  owe  the  state  of  Ne- 
braska the  sum  of  two  hundred  and  fifty  dollars,  to  be 
levied  of  their  goods,  chattels,  lands,  and  tenements,  if  de- 
fault be  made  in  the  following  condition,  to-wit : 

^^  The  condition  of  this  recognizance  is  such  that  if  the 
above  bounden  William  Greek  shall  personally  be  and  ap- 
pear before  the  district  court  of  second  judicial  district  of 
Nebraska,  held  within  and  for  the  county  of  Cass,  on  the 
first  day  of  the  term  thereof  next  to  be  holden  in  and  for 
the  county  aforesaid,  then  and  there  to  answer  a  charge  of 
grand  larceny  and  abide  the  judgment  of  the  court,  and 
not  depart  without  leave,  then  this  recognizance  shall  be 
void ;  otherwise  it  shall  be  and  remain  in  full  force  and 
virtue  in  law. 

"  Wm.  Greek, 
''John  King. 

*  Taken  and  acknowledged  before  me  on  the  day  and 
year  first  above  written. 

"  G.  C.  Cleghorn, 

**  Justice  of  the  Peace^ 

The  indorsements  upon  the  back  of  the  instrument  are 
as  follows: 
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"bail  bond. 
^'  The  State  of  Nebraska  ^ 

"Wm.  Greek.  j 

*'  Filed  this  27th  of  December,  1882, 

"  Q.  C.  Clbghorn, 

"  Justice  of  the  Peaae. 

"  I  hereby  certify  on  oath  that  I  am  worth  over  and 
above  all  debts  and  incnmbrances  and  exemptions  $250. 

"  John  King. 

"Subscribed  and  sworn  to  before  me  this  27th  day  of 
December,  a.d.  1882. 

"  G.  C.  Cleghorn,  J.  P." 

Upon  the  trial  all  the  signatures  to  and  endorsements 
upon  this  instrument  were  admitted  to  be  genuine,  but 
plaintiff  in  error  objected  to  its  introduction  in  evidence, 
and  assigned  the  following  grounds  of  objection  (quoting 
from  the  record) : 

"It  is  a  bond  and  not  a  recognizance.  It  is  not  a  record, 
of  any  court.  It  is  not  entered  on  the  docket  of  said  jus* 
tice  of  the  peace.  It  is  a  loose  piece  of  paper  which  was 
not  entered  on  the  said  docket.  It  has  never  been  certified 
to  this  court  by  said  justice.  It  has  never  been  entered 
on  the  appearance  docket  of  this  coui*t  with  the  date  and 
amount  thereof  and  the  names  of  the  sureties.  That  there 
is  no  such  record.  That  the  same  is  incompetent  evi- 
dence." 

These  objections  were  overruled,  and  upon  the  exceptions 
of  plaintiff  in  error  being  entered,  he  prosecutes  error  in  this 
court,  assigning  said  ruling  for  error. 

The  testimony  shows  that  a  criminal  charge  was  made 
against  the  principal,  Greek,  and  upon  his  being  held  to 
answer  to  the  action  of  the  next  grand  jury  by  the  justice 
he,  with  his  surety,  King,  plaintiff  in  error,  entered  into 
the  obligation  above  quoted.     It  is  also  shown  that  a  tran- 
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script  of  the  docket  of  the  justice  of  the  peace  was  prop- 
erly certified  to  the  district  court  accompanied  by  the  com- 
plaint^ warrant,  and  recognizance,  and  the  proper  entricB 
made  upon  the  district  court  records,  including  the  appear- 
ance docket. 

The  principal  question  here  presented  is,  whether  the  in- 
strument declared  on  is  or  is  not  a  recognizance,  and 
whether  it  has  any  binding  force,  it  being  taken  upon  a 
separate  piece  of  paper  by  the  justice  and  not  copied  into 
his  docket,  a  simple  recital  being  made  therein  showing 
the  fact  of  the  taking  of  the  recognizance  with  the  names 
of  the  surety.  This  question  is  an  important  one,  for  if  it 
is  not  a  valid  recognizance  the  effect  of  so  holding  would 
be  to  render  void  nearly  if  not  quite  all  of  the  recogni- 
zances taken  by  the  inferior  courts  of  the  state,  as  it  has 
been  to  some  extent  tlie  practice,  so  far  as  we  know,  to  use 
the  blank  and  form  used  in  this  case.  But  while  this  is 
true,  it  is  equally  true .  that  the  judgment  of  the  district 
court  should  not  be  upheld  on  that  ground  alone.  There- 
fore, if  the  instrument  sued  on  is  not  a  recognizance  under 
the  statutes  of  this  state  and  the  decisions  of  the  courts  of 
the  country,  it  is  the  duty  of  this  court  to  so  declare. 

From  a  careful  examination  of  the  question  here  pre- 
sented, we  are  led  to  the  conclusion  that  the  writing  sued 
on  is  such  a  recognizance  as  is  contemplated  by  our  statute, 
and  as  such  is  valid.  We  do  not  hold  that  one  taken  in 
the  form  contended  for  by  plaintiff  in  error  would  be 
void,  but,  upon  the  contrary,  we  think  it  would  be  good; 
but  that  question  is  not  before  us. 

In  Chitty's  Criminal  Law,  90,  it  is  said:  "A  recogni- 
zance is  an  obligation  of  record  entered  into  before  a  mag- 
istrate duly  authorized  for  that  purpose,  with  condition  to 
appear  at  the  sessions  or  assizes.  The  party  need  not  sign 
this  recognizance,  but  the  record  is  afterwards  made  out  on 
pai^hment,  and  is  subscribed  by  the  justice  before  whom  it 
is  taken.'' 
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Blackstone  defines  a  recognizance  to  be,  "An  obligation 
of  record  entered  into  before  a  court  or  officer  duly  au- 
thorized for  that  purpose,  with  a  condition  to  do  some  act 
required  by  law,  which  is  thereip  specified."  2d  Black. 
Com.,  341.     See  also  2  Bouv.  Law  Die.  (Recognizance). 

In  State  v.  Orippen,  1  O.  S.,  401,  Bartley,  Judge,  says: 
"A  recognizance  is  an  obligation  of  record  entered  into  be- 
fore some  court  of  record  or  magistrate  duly  authorized, 
conditioned  for  the  performance  of  some  particular  act.  It 
is  equal  in  solemnity  to  and  in  some  respects,  at  common 
law,  takes  priority  over  an  ordinary  bond.  A  recogni- 
zance differs  from  a  bond  in  this:  That  while  the  latter^ 
which  is  attested  by  the  signature  and  seal  of  the  obligor^ 
creates  a  fresh  or  new  obligation,  the  former  is  an  acknowl- 
edgment of  record  of  an  already  existing  debt.  *  *  * 
To  be  a  recognizance  it  is  essential  not  only  that  the  in- 
strument be  in  writing,  but  also  that  it  be  a  matter  of 
record.'^ 

It  then  becomes  necessary  to  inquire  whether  the  recog- 
nizance in  this  case  is  of  record.  We  are  unable  to  find 
anything  in  the  statutes  of  this  state  requiring  a  justice  of 
the  peace  to  enter  a  recognizance  upon  his  docket.  If  such 
a  provision  does  not  exist  then  we  should  be  content  with 
the  law  as  it  is,  as  we  have  no  authority  to  inject  into  a 
statute  words  which  the  law  maker  has  omitted  and  which 
are  not  "understood"  or  clearly  implied  by  the  law.  State^ 
ex  rd.  MoBridCy  i?.  Long,  17  Neb.,  502. 

Turning  our  attention  to  the  statutes  of  this  state  upon 
the  matter  of  recognizances,  we  find  by  reference  to  the  law 
of  examinations  before  magistrates  the  following  provis- 
ions: 

Section  298  of  the  Criminal  Code  provides  in  substance 
that,  when  for  any  reason  it  shall  become  necessary  to  ad- 
journ a  trial  to  another  day,  "the  person  accused  may  enter 
into  a  recognizance  before  the  magistrate  with  good  and 
sufficient  security,  to  be  approved  by  the  magistrate,  m 
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«uch  amount  as  be  shall  deem  reasonable,  conditioned  for 
the  appearance  of  such  person  before  such  magistrate  at  a 
place  and  day  and  hour  in  said  recognizance  specified/'  etc. 

By  sea  299,  it  is  provided  that,  **  If  any  pei'son  recog- 
nized agreeably  to  the  last  preceding  section  shall  fail  to 
appear  at  the  time  appointed,  or  shall  otherwise  &il  to 
<!omply  with  the  conditions  of  the  recognizance,  the  magis- 
trate shall  declare  the  same  forfeited,  and  transmit  a  tran- 
43criptof  his  proceedings,  together  with  the  recognizance,  to 
the  clerk  of  the  proper  court,''  etc. 

Another  fundamental  rule  for  the  construction  of  statutes 
may  be  here  invoked,  and  that  is,  in  such  construction  all 
^ords  and  phrases  should  be  given  some  use  and  meaning, 
if  possible,  consistent  with  the  purposes  of  the  act  This 
being  true,  we  might  well  pause  here  and  ask  what  mean- 
ing can  be  given  to  the  words,  **  together  with  the  recog- 
nizance," in  the  foregoing  section,  if  the  recognizance 
tnust  be  entered  upon  the  docket  of  the  justice?  If  it  is 
-entered  upon  the  docket  it  would  be  included  in  the  tran- 
script sent  to  the  clerk,  and  there  would  be  no  recognizance 
to  send  along. 

Sec.  303  provides,  if  the  magistrate  finds  that  ^'an  offense 
has  been  committed  and  there  is  probable  cause  to  believe 
the  prisoner  guilty,  the  magistrate  shall  bind  by  recogni- 
sance such  witnesses  against  the  prisoner  as  he  shall  deem 
necessary,  to  appear  and  testify  before  the  court  having 
t^ognizance  of  the  case. 

Sec.  307  provides  that,  "If  an  offense  for  which  the 
prisoner  is  held  to  answer  be  bailable,  and  the  prisoner 
t)ffers  sufficient  bail,  a  recognizance  shall  be  taken  for  his 
appearance  to  answer  the  charge  before  the  court  in  which 
the  same  is  cognizable,"  etc. 

Sec.  306  is  as  follows:  "It  shall  be  the  duty  of  every 
magistrate  in  criminal  proceedings  to  keep  a  docket  thereof 
lis  in  civil  cases.  All  recognizances  taken  under  this  title, 
together  with  a  transcript  of  the  proceedings  where  the 
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defendant  is  held  to  answer^  shall  be  certified  and  returned 
forthwith  to  the  clerk  of  the  court  at  which  the  prisoner  ia 
to  appear.  The  transcript  shall  contain  an  accurate  bill  of 
all  the  costs  that  have  accrued  and  the  items  composing  the 
same." 

This  section  is  directly  applicable  to  the  case  at  ban 
By  it  we  find  not  only  that  recognizances  are  not  required 
to  be  written  in  the  docket,  but  it  is  fairly  implied  that 
they  shall  not  be.  "All  recognizances  taken  under  thia 
title,  together  with  transcript  of  the  proceedings  (which  evi-. 
dently  means  a  transcript  of  the  docket)  *  *  *  shall 
be  certified  and  returned,"  etc.  Nothing  can  be  plainer  than 
that  the  transcript  and  the  recognizance  are  contemplated, 
here  as  in  section  299  above  referred  to,  as  separate  and 
distinct  instruments. 

As  the  word  ''recognizance,"  as  used  in  the  Criminal 
Code,  must  have  substantially  the  same  meaning  wherever 
used,  some  additional  light  may  be  had  by  reference  to  ita 
use  in  other  parte  pf  the  code. 

Sec.  324  provides  for  appeals  to  be  taken  by  a  defend- 
ant from  a  judgment  of  conviction  rendered  by  a  magis- 
trate, and  in  this  section  the  following  occurs:  "No  appeal 
shall  be  granted  or  proceedings  stayed  unless  the  appellant 
shall,  within  twenty-four  hours  after  the  rendition  of  such 
judgment,  enter  into  a  recognizance  to  the  people  of  the 
state  of  Nebraska  in  a  sum  not  less  than  one  hundred  dol- 
lars, and  with  sureties  to  be  fixed  and  approved  by  the 
magistrate  before  whom  said  proceedings  were  had,  condi- 
tioned for  his  appearance  at  the  district  court  of  the  county 
at  the  next  term  thereof,  to  answer  the  complaint  against 
him.  The  magistrate  from  whose  judgment  the  appeal  is 
taken  shall  make  return  of  the  proceedings  had  before  hira, 
and  shall  certify  the  complaint  and  warrant,  together  with 
all  rec(^nizances,  to  the  said  district  court  on  or  before  the 
first  day  of  the  next  term  thereof,"  etc. 

This  section,  like  those  heretofore  examined,  clearly  im-^ 
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plies  a  recognizance  separate  and  distinct  from  the  tran- 
script of  the  proceedings  as  shown  by  the  docket. 

Sec.  383,  which  provides  for  the  filing  and  record  of  re- 
cognizances, is  as  follows :  "Whenever  a  transcript  or  re- 
cognizance shall  be  returned  to  the  clerk  it  shall  be  his 
duty  to  enter  the  same  upon  the  appearance  docket  of  the 
court,  together  with  the  date  of  the  filing  of  the  transcript 
and  recognizance,  the  date  and  amount  of  the  recognizance, 
the  names  of  the  sureties,  and  the  costs;  whereupon  the 
same  shall  be  considered  as  of  record  in  such  court,  and 
proceeded  on  by  process  issuing  out  of  said  court  in  the 
same  manner  as  if  such  recognizance  had  been  entered  into 
before  such  court;  and  when  any  court  having  cognizance 
of  a  crime  shall  take  a  recognizance  it  shall  be  a  sufficient 
record  thereof  on  the  journal  of  such  court  to  enter  upon 
the  journal  the  title  of  the  cause,  the  crime  charged,  the 
name  of  the  party,  and  his  sureties  thereto,  the  amount  of 
such  recognizance,  and  the  time  therein  required  for  the 
appearance  of  the  accused ;  and  the  same  shall  be  consid- 
ered as  of  recoi*d  in  such  court,  but  in  making  up  the  com- 
plete record  in  any  case  where  one  is  required  to  be  made, 
all  recognizances,  whether  returned  to  or  taken  in  such 
court,  shall  be  recorded  in  full  if  required  by  the  prosecut- 
ing attorney  or  the  accused/* 

We  have  copied  this  section  at  length  for  two  purposes, 
one  of  which  we  will  notice  hereafter;  the  other  is  to  show 
that  here  as  elsewhere  the  law-maker  has  kept  up  the  dis- 
tinction between  the  transcript  and  the  recognizance.  We 
find  no  warrant  anywhere  for  saying  that  the  recognizance 
when  taken  by  a  justice  of  the  peace  must  be  entered  on 
his  docket 

The  recognizance  in  this  case  complies  with  the  require- 
ments of  the  common  law  without  reference  to  our  statutes. 
Suppose  no  signatures  were  appended  to  it  we  have  every 
element  of  the  common  law  recognizance.  It  has  been 
held  by  this  court  that  the  signatures  of  the  parties  ao- 
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knowledging  it  cannot  affect  ite  validity.  Irwin  v.  The 
8t€de^  10  Neb.,  329.  We  then  have  the  certificate  of  the 
magistrate  that  the  parties  to  it  personally  appeared  before 
him  and  severally  acknowledged  themselves  to  owe  the 
State  of  Nebraska  the  sum  specified,  to  be  levied  of  their 
goods,  chattels,  lands,  and  tenements,  if  default  be  made  in 
the  conditions  named. 

By  some  writers  it  is  said  that  a  recognizance  differs 
from  a  bond  in  this:  That  while  the  latter,  which  is  at- 
tested by  the  signature  and  seal  of  the  obligors,  creates  a 
fresh  or  new  obligation,  the  former  is  an  acknowledg- 
ment on  record  of  an  already  pre-existing  debt.  This  for- 
mality is  observed  in  the  recognizance  in  the  case  at  bar. 
They  acknowledge  that  they  owe,  etc.,  thereby  acknowl- 
edging a  pre-existing  debt.  The  instrument  possesses  all 
the  requirements  of  the  oldest  and  most  technical  common 
law  recognizance,  providing  it  is  found  to  be  an  obligation 
of  record. 

Upon  this  branch  of  the  case  it  becomes  material  to  in- 
quire what  is  meant  by  the  words,  "of  record.''  We  think 
this  phrase  had  its  origin  in  the  customs  of  times  some- 
what ancient,  when  such  recognizances  were  taken  in  what 
were  termed  courts  of  record,  that  is,  having  a  seal;  and 
that  such  recognizances  being  entered  and  recorded  in  these 
courts,  they  were  said  to  be  obligations  of  record ;  but  it 
has  been-  so  modified  and  changed  by  statutes  as  to  allow 
inferior  tribunals  to  take  recognizances,  not  as  courts  of 
record,  but  as  magistrates,  and  when  so  taken  and  certified 
to  the  clerk  of  a  court  of  record,  and  by  him  recorded, 
they  become  "of  record''  in  this  technical  sense,  and  that 
is  one  of  the  purposes  of  section  383  of  the  Criminal  Code, 
above  quoted :  "Whereupon  the  same  shall  be  considered 
as  of  record  in  such  court."  This  language  is  twice  tlsed 
in  the  section,  evidently  for  the  purpose  of  showing  that 
where  the  recognizances  were  filed,  recorded,  etc.,  as  re- 
quired, they  should  be  "of  record"  within  the  definitions 
above  referred  to. 
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Again^  no  objection  is  made  to  the  form  of  this  recogni- 
zance.     It  sujfficiently  appears  "at  what  court  the  party 

*  *  *  *  was  bound  to  appear,  and  the  court  or 
officer  before  whom  it  was  taken  was  authorized  by  law  to 
require  and  take  such  recognizances/'  This,  by  section 
388  of  the  Criminal  Code,  is  all  that  is  required,  and  it 
should  be  sufficient. 

In  People  v.  Kane,  4  Denio,  635,  Beardsley,  Judge,  id 
writing  the  opinion,  says :  "  The  definition  of  a  recognizance 
would  seem  to  import  that  it  is  necessarily  of  record  aa 
soon  as  entered  into,  but  strictly  speaking  this  is  incorrect^ 
for  a  recognizance  is  not  a  record  until  duly  enrolled  and 
filed.  This  rule  is  universal,  for  no  proceeding  can  be  re- 
garded as  matter  of  record  before  it  has  been  enrolled  and 
filed  in  a  court  of  record."  Again  he  says:  "And  the 
same  principle  applies  to  recognizances  taken  by  a  court  or 
magistrate  for  the  appearance  of  a  party  charged  with  a 
criminal  offense.  The  recognizance,  although  complete,  ia 
not  in  strictness  a  record  until  made  out  in  form  and  filed 
with  a  court  of  record.^' 

In  People  v.  Van  Epa,  4  Wend.,  393,  the  action  waa 
upon  a  recognizance  taken  before  the  first  judge  of  the. 
common  pleas  court  for  the  appearance  of  the  recognizor  at 
the  next  court  of  oyer  and  terminer.  In  discussing  the 
subject  of  recognizances,  Judge  Sutherland,  in  writing  the 
opinion  of  the  court,  said:  "It  does  not,  strictly -speaking,, 
become  a  recognizance  or  debt  of  record  until  at  is  filed  or 
recorded  in  the  court  in  which  it  is  returnable."  See  alsa 
State  V.  Walker,  56  N.  H.,  176. 

The  People  v.  Huggina,  10  Wend.,  464,  was  an  action 
upon  a  recognizance  taken  before  two  justices  of  the  peace 
for  the  appearance  of  the  recognizor  at  the  next  court 
of  general  sessions  of  the  county.  Judge  Sutherland,  in 
writing  the  opinion,  says:  "It  is  undoubtedly  necessary 
that  it  should  appear  that  the  i^ecognizance  was  filed  or 
made  a  record  of  in  the  court  to  which  it  is  returnable."    ' 
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The  case  of  Bridge  v.  Fordy  4  Mass.,  641,  was  an  action 
on  a  recognizance  taken  before  a  justice  of  the  peace,  con- 
ditioned for  the  prosecution  of  an  appeal  to  the  court  of 
common  pleas.  Chief  Justice  Parsons,  in  writing  the 
opinion,  says :  ''A  recognizance  does  not  appear  to  have 
been  delivered  to  and  entered  of  record  in  the  common 
pleas.  Debt  as  well  as  scire  facias  will  lie  on  a  recogni- 
zance to  a  party,  but  this  recognizance  must  be  matter  of 
record  and  in  debt  upon  it,  the  defendant  may  plead  md 
tid  record.  Whenever,  therefore,  a  justice  recognizes  a 
party  to  appear  at  any  court  of  record,  it  his  duty  to  trans- 
mit the  recognizance  to  that  court  that  it  may  be  entered 
of  record.'^ 

The  State  v.  Smithy  2  Green,  62,  was  a  scire  facias  upon 
a  recognizance  entered  into  before  a  justice  of  the  peace  for 
the  appearance  of  the  recognizor  at  the  court  of  common 
pleas.  It  was  held  that  it  must  appear  that  the  recogni- 
zance had  been  legally  taken  and  ''returned  to  the  court 
where  the  party  recognizing  is  bound  to  appear,  and 
such  proceedings  of  that  court  as  form  the  basis  of  the 
suit" 

Commonwealth  v,  Emery ^  2  Binney,  431,  was  an  action 
upon  a  recognizance  taken  before  an  alderman  of  Phila- 
delphia upon  a  separate  piece  of  paper,  in  the  following 
form  : 


"  Commonwealth 

V. 

"  Stephen  Austin 
and  Eliza  Burns. 


8ur  charge,  founded  on  oath  of 
of  George  Reinholdt,  that  they 
have  entered  into  a  conspiracy 
with  the  intention  of  extorting 
money  from  him,  etc. 
Stephen  Austin  "j 

in  2,000  drs.      I      On  condition   that  Stephen  Austin 
Samuel  Emery  j  be  and  appear  at  the  next  mayor's 

in  2,000  drs.    J  court  to  answer. 

"3  Nov.,  1807.. 
"(Signed)       S.  AUSTIN. 

"SAM'L  EMERY.'' 
25 
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This  was  introduced  in  evidence  upon  the  trial,  and  ob- 
jected to  for  the  reason  that  "  it  was  not  a  recognizance,  but 
only  a  loose  note,  by  which  it  did  not  appear  that  the  de- 
fendant was  bound  to  the  commonwealth  or  bound  at  all, 
and  that  it  was  not  signed  by  the  alderman/'  Chief  Jus- 
tice Tilghman,  in  writing  the  opinion,  said :  "  I  should 
not  be  for  confirming  any  illegal  practices  of  justices  of  the 
peace,  or  any  practice  not  expressly  sanctioned  by  law 
which  might  be  attended  with  dangerous  consequences; 
but  I  see  nothing  illegal  or  dangerous  in  their  practice  of 
taking  and  certifying  recognizances  by  short  minutes,  or  in 
permitting  those  minutes  to  be  given  in  evidence  to  juries 
as  often  as  questions  arise  on  the  recognizances.  Whether 
they  contain  sufficient  substance  will  always  be  open  to  in- 
quiry. I  think  the  papers  offered  in  evidence  do  substan- 
tially support  the  issue  joined  on  the  part  of  the  common- 
wealth," etc. 

This  minute,  it  will  be  observed,  was  taken  upon  a  sep- 
arate piece  of  paper,  signed  by  the  recognizor,  certified,  and 
returned  to  the  court  of  record  as  in  the  case  at  bar. 

Lawton  v.  The  States  6  Texas,  270,  was  an  action  upon 
a  bond  taken  as  a  recognizance.  As  it  was  made  payable 
to  the  governor  of  the  state  instead  of  to  the  state,  it  was 
held  void  for  that  reason,  but  it  was  decided  that  "a  bond 
taken  by  an  officer  of  the  court  by  authority  of  law  and  re- 
quired to  be  returned  into  court,  when  so  taken  and  placed 
upon  the  files  of  the  court  as  an  obligation  of  record,  is  in 
effect  a  recognizance,  and  will  support  the  scire  f ados J^  It 
is  said,  in  the  opinion  by  Judge  Wheeler,  that  "it  has  the 
force  and  effect  of  ap  obligation  entered  into  before  a  court 
of  record.'^ 

Keama  v.  The  State,  3  Blackf.,  834,  was  an  action  upon 
a  recognizance  taken  by  the  sheriff.  It  was  signed  by  the 
conusor  and  his  surety.  On  the  trial  it  was  contended^  as 
in  this  case,  that  the  obligation  was  a  penal  bond  and  not 
a  recognizance.     Judge  Blackford,  in  the  opinion,  says : 
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^'  The  obligation  before  us  is  in  a  certain  penal  sum  condi- 
tioned for  Kearn^s  appearance  at  court.  The  only  objec- 
tion against  its  being  a  recognizance  is,  that  it  is  signed  and 
sealed  by  the  party.  We  do  not  conceive  that  the  signa- 
ture and  seal  can  of  themselves  prevent  this  instrument 
from  being  a  recognizance.  To  determine  its  character  we 
have  only  to  inquire  whether  it  has  been  duly  acknowledged 
before  the  proper  officer.  The  sheriff,  who  is  authorized 
to  take  the  recognizance,  certifies  on  the  face  of  the  obliga- 
tion that  it  was  signed  and  sealed  in  his  presence  and  ap- 
proved by  him.  This  certificate  settles  the  question.  The 
obligation  was  duly  acknowledged  before  the  proper  officer, 
and  it  cannot  be  a  substantial  objection  to  its  character  as 
a  recognizance  that  the  acknowledgment  was  made  under 
the  hand  and  seal  of  the  party  instead  of  being  only  ver- 
bally made.  The  instrument  was  in  substance  a  valid  re- 
cognizance." 

Vierling  v.  The  StaUj  33  Ind.,  218,  was  where  a  defend- 
ant, who  had  been  convicted  of  a  misdemeanor  before  a  jus- 
tice of  the  peace,  appealed  from  the  judgment  of  conviction 
to  the  common  pleaa  court;  instead  of  entering  into  a  re- 
cognizance in  form  as  required  by  the  statutes  of  that  state 
he  gave  an  appeal  bond.  In  the  common  pleas  court  the 
prosecution,  for  that  reason,  moved  to  strike  the  case  from 
the  docket.  The  motion  was  sustained  and  the  defendant 
appealed  to  the  supreme  court.  It  was  held  that  the  bond 
was  a  substantial  compliance  with  the  law,  and  that  the 
common  pleas  court  erred  in  striking  the  case  from  the 
docket. 

The  Stale  v.  Orippin,  1  O.  S.,  899,  cited  by  plaintiff  in 
error,  was  a  case  where  the  clerk  of  the  common  pleas 
court,  instead  of  taking  a  recognizance  as  required  by  law, 
made  a  memorandum  upon  a  loose  sheet  of  paper  as  fol- 
lows : 


388      SUPREME  COURT  OF  NEBRASKA. 

King  V.  State. 

The  State  of  Ohio  \      Indictment  for  passing  counterfeit 
V.  I         coin.      Defendant's  recognizance 

Edwin  Harvey,       j         in  $500,   with   Stephen  Griffin 

and  Thomas  Harvey  as  sureties^ 
conditioned  for  the  appearance  of 
defendant  at  the  next  term  of  this 
court  to  answer  the  above  indict- 
ment Done  in  open  court,  Sei>- 
tember  20, 1850. 

as.  TOMBLIN, 
Deputy  Clerk, 

This  was  held  not  to  be  a  recognizance  either  in  form  or 
in  substance,  and  we  think  correctly.  Chief  Justice  Bentley, 
in  writing  the  opinion  of  the  court,  says :  "  To  be  a  recog- 
nizance it  is  essential  not  only  that  the  instrument  be  in 
writing,  but  also  that  it  be  a  matter  of  record.  If  not  ac- 
tually entered  upon  the  journal  or  record  books,  it  must  be 
upon  the  files  of  the  court.  *  *  *  What  does  the  writing 
offered  in  evidence  on  behalf  of  the  plaintiffs  in  this  case  as 
a  recognizance  amount  to  ?  It  is  a  brief  memorandum  of 
the  clerk  relating  to  the  subject  matter  of  a  recognizance. 
It  contains  neither  the  form  or  substance  of  a  recognizance 
in  itself;  neither  the  name  of  the  cognizee  nor  any  acknowl- 
edgment of  any  obligation,  promise,  or  undertaking  on 
the  part  of  the  cognizors  is  set  out.  Upon  the  principle, 
therefore,  that  a  recognizance  must  contain  and  express  in 
the  body  of  it  the  material  parts  of  the  obligation  and  the 
condition,  this  paper  can  have  no  validity  as  a  recogni- 
zance.^' 

In  The  State  v,  Daileyy  14  Ohio,  91,  the  only  questions 
involved  were  as  to  the  effect  of  certain  pleas  presented  by 
the  defendants  in  an  action  on  a  recognizance  taken  by  a 
justice  of  the  peace  for  the  appearance  of  the  defendant  at 
the  common  pleas  court.  The  only  question  discussed 
which  we  think  could  have  had  any  bearing  upon  this 
case  is  as  to  the  conclusiveness  of  the  recognizance.  Chief 
Justice  Wood,  in  writing  the  opinion  of  the  court,  uses  the 
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following  language :  ^^  If  it  be  said  the  recognizance  is  the 
ministerial  act  of  the  justice  only  and  not  of  record,  the 
answer  is,  the  statute  requires  it  to  be  returned  to  the  derk 
of  the  common  pleas.  A  memorandum  of  it,  made  to  be  oon^ 
eidered  as  record  in  that  court  and  sued  bj  process  out  of 
that  court,  in  the  same  manner  as  if  taken  then,  and  it  there- 
fore becomes  a  record  in  that  court."     (The  italics  are  his.) 

In  this  (3onnection  it  might  be  proper  to  notice  that  the 
forms  and  precedents  for  recognizances  given  by  Judge 
Swan  in  his  excellent  treatise  on  Practice  in  Justices  Courts 
in  Ohio,  on  page  882,  et  seq.,  clearly  contemplate  that  it 
shall  be  substantially  as  the  one  in  this  case  (except  the 
aignatures),  and  there  is  no  hint  anywhere  that  it  should 
be  entered  in  the  docket  of  the  justice.  Upon  the  contrary 
the  form  of  the  docket  entry  given,  page  885,  shows  very 
clearly  that  he  understood  it  to  be  unnecessary,  the  recital 
simply  being :  ^^  I  therefore  order  him  to  enter  into  recog- 
nizance in  the  sum  of dollars  for  his  appearance  at 

court,  which  was  done,"  etc. 

We  therefore  conclude  that  the  Ohio  case  cited  does  not 
support  the  conclusion  of  plaintiff  in  error,  but  in  the 
main  supports  the  views  here  expressed. 

As  giving  some  information  as  to  the  practice  in  Ohio 
of  justices  of  the  peace,  we  observe  in  Wilson^sOhio  Crimi- 
nal Law,  at  page  326,  the  form  to  be  adopted  where  a 
recognizance  to  appear  on  a  day  to  which  the  examination 
is  adjourned  is  forfeited :  **  The  same  to  be  written  on  the 
back  of  the  recognizance,  and  a  minute  made  of  it  upon 
the  docket.'^  The  Ohio  Criminal  Code  being  similar  to 
ours,  this  may  be  considered  as  indicating  the  practice  in 
that  state. 

We  therefore  conclude  that  the  recognizance  declared  on 
in  this  case  is  such  an  one  as  is  contemplated  by  the  Crimi- 
nal Code  of  Nebraska,  and  that  it  is  a  valid  recognizance. 
It  follows,  therefore,  that  the  court  did  not  err  in  overrul- 
ing the  objection  to  the  admission  of  the  recognizance  in 
evidence. 
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It  is  next  insisted  that  the  surety  was  exonerated  by 
operation  of  law  by  the  imprisonment  of  Grcek  on  a  charge 
of  felony  in  the  state  of  Arkansas.  The  answer  alleges 
and  the  proof  tends  to  show  that  after  the  execution  of 
the  recognizance  Greek  went  to  the  state  of  Arkansas^ 
was  there  arrested  upon  a  charge  similar  to  the  one  for 
the  commission  of  which  he  was  arrested  in  this  state,  and 
upon  trial  was  convicted  and  sentenced  to  the  penitentiary, 
he  being  under  arrest  at  the  time  of  the  forfeiture  of  the 
recognizance  mentioned  in  the  petition  of  the  defendant  in 
error.  If  the  fact  is  as  alleged  and  claimed  by  plaintiff  in 
error,  it  is  clear  that  the  commission  of  the  crime  for 
which  he  was  arrested  in  Arkansas|  was  subsequent  to  the 
execution  of  the  recognizance,  and  was  of  course  the  vol- 
untary act  of  the  accused. 

It  is  not  deemed  necessary  to  enter  into  a  discussion  of 
the  cases  cited  by  plaintiff  in  error  by  which  under  certain 
instances  it  has  been  held  that  the  surety  was  discharged. 
It  is  sufficient  to  say  that  it  is  no  bar  to  a  prosecution  of 
this  kind,  and  it  cannot  be  plead  as  a  defense,  that  the 
accused  voluntarily  left  the  state,  violated  the  laws  of  the 
state  to  which  he  went,  and  for  such  violation  was  im- 
prisoned. State  V.  ScoUy  20  Iowa,  63.  Hartington  v. 
Dennie,  13  Mass.,  92.     Taylor  v.  Taintor,  16  Wal.,  366. 

It  is  insisted  that  the  complaint  upon  which  the  warrant 
was  issued  under  which  Greek  was  arrested  was  defective 
and  charged  no  offense,  and  that  the  order  of  the  jus- 
tice of  the  peace  holding  Greek  for  his  appearance  at  the 
next  term  of  court  did  not  comply  with  the  statutes,  he 
failing  to  find  that  there  was  probable  cause  for  believing 
Greek  guilty  of  the  crime  charged.  As  to  the  first  ques- 
tion, although  the  complaint  was  informal  and  inartisti- 
cally  drawn,  yet  it  sufficiently  charges  the  commission  of 
an  offense;  but  whether  it  does  or  not  cannot  be  inquired 
into  in  this  proceeding. 
•  In   United  States  v.  Evans  et  al,^  2  Federal  Reporter, 
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147,  it  was  held  that  a  fatal  defect  of  an  indictmeDt  was 
no  defense  to  an  action  upon  a  recognizance  given  to  an- 
swer a  charge.  The  court  says :  "  He  was  bound  to  appear 
to  answer  the  charge,  whether  upon  this  indictment  or  some 
other  indictment  or  information  to  be  preferred  against 
him.  His  appearance  at  court  was  the  thing  to  be  secured, 
and  the  further  condition  was  that  he  should  continue  in 
attendance  until  discharged  by  the  court.  He  cannot  ab- 
scond, forfeit  his  bond,  and  on  the  scire  facias  try  collat- 
erally the  merits  of  the  case  upon  the  sufficiency  of  the 
indictment  or  other  matter  of  defense.  The  defendant  and 
his  sureties  would  by  such  practice  be  allowed  to  judge  of 
the  propriety  and  utility  of  his  appearance,  which  cannot 
be  permitted." 

The  same  may  be  said  as  to  the  second  proposition.  By 
reference  to  the  transcript  of  the  justice,  introduced  in  evi- 
dence, we  find  after  the  introduction  of  the  testimony  the 
following  recital :  "  On  consideration  whereof  I  find  that 
there  is  probable  cause  to  believe  that  Adam  Ingram  com- 
mitted the  offense  charged  in  the  complaint,  and  that  Wil- 
liam Greek  was  knowing  to  the  fact,  or  partially  impli- 
cated therein.  Adam  Ingram  is  therefore  required  by  me 
to  enter  into  recognizance  of  good  and  sufficient  surety  in 
the  sum  of  $600,  and  William  Greek  in  the  sum  of  $250, 
for  their  appearance  before  the  district  court  of  Cass  county 
on  the  first  day  of  the  next  term  thereof,  to  answer  said 
complaint.  Whereupon  Adam  Ingram  entered  into  a  re- 
cognizance of  $500  with  James  Ingram  as  surety,  who  is  ap- 
proved by  me,  and  William  Greek  entered  into  recognizance 
of  $260  with  John  King  as  surety,  who  is  approved  by  me 
upon  his  oath  thereto  as  to  his  property  liability." 

This  is  sufficient  when  collaterally  assailed. 

It  follows  that  the  decision  of  the  district  court  is  cor- 
rect, and  the  same  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


18    39S| 
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H.  C.  Paulman,  plaintiff  and  appellee,  v.  Pren- 
tiss D.  Cheney,  defendant  and  appellant. 

1.  Specific  Performance:  waiver.  Where  there  are  oonditiozis 

in  a  contract  for  the  sale  of  real  estate,  making  time  the  essence 
of  the  contract  and  providing  for  a  forfeiture  in  case  of  default, 
an  acceptance  of  part  payment  on  the  contract  is  a  waiver  of  the 
condition  as  to  all  defaults  then  existing. 

2.    :   DECEKE  SUSTAINED.     Where  a  contract  provided  that 

upon  the  payment  of  one-half  of  the  purchase  money  the  vendor 
should  execute  a  deed  to  the  purchaser,  and  take  a  mortgage 
upon  the  land  conveyed,  to  secure  the  unpaid  purchase  money, 
ffdd,  That  a  decree  that  the  vendee  pay  the  entire  purchase 
price  at  the  time  of  the  execution  of  the  deed  would  not  be  set 
aside  on  behalf  of  the  vendor^  unless  there  are  special  reasons 
why  he  should  not  receive  the  money. 

Appeal  from  Johnson  county.  Heard  below  before 
Broady,  J. 

L.  W.  Colby y  for  appellant,  cited :  Morgan  v.  Bergen^ 
3  Neb.,  214.  Reynolds  v.  B.  &  M.  R.  B.  Co.,  11  Id., 
186.     Lent  v.  Same,  Id.,  203. 

8,  P.  Davidson,  for  appellee,  cited:  Laird  v.  Smith,  44 
New  York,  618.  HuU  v.  Sturtevant,  46  Maine,  34.  Bass 
V.  Grillilandy  5  Ala.,  76.  King  v.  Ruckman,  24  N.  J. 
Equity,  356.  Ouin  v.  Roath,  37  Conn.,  16.  Richmond 
V.  Robinson,  12  Mich.,  200. 

Maxwell,  J. 

This  an  action  to  enforce  specific  performance  of  a  con- 
tract for  the  sale  of  seventy-five  acres  of  land  off  the  south 
end  of  section  1  in  township  5  north,  range  10  east,  which 
is  described  in  the  contract  and  petition  by  metes  and 
bounds.  The  contract  was  entered  into  on  the  29th  day 
of  March,  1879,  by  which  the  defendant  sold  to  the  plain- 
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^iff  the  land  above  described,  for  the  Bam  of  $760,  $100  of 
which  was  paid  at  the  date  of  the  contract,  the  balance  to 
be  paid  in  ten  annual  payments  at  the  times  specified  in 
twenty  promissory  notes  then  given.  The  notes  were  pay- 
able at  the  office  of  Eussell  &  Holmes,  Tecumseh,  Neb., 
without  interest  before  due,  and  with  ten  per  cent  per  annum 
after  maturity.  The  defendant  was  to  pay  the  taxes  on 
said  land  for  the  year  1879  and  previous  years,  and  the 
plaintiff  to  pay  the  taxes  of  1880  and  subsequent  years. 
The  contract  is  substantially  in  the  same  form  as  in  Rob- 
inson  v.  Cheney ,  17  Neb.,  673,  and  the  construction  placed 
upon  it,  in  that  case,  will  be  adhered  to  in  this. 

It  appears  from  the  evidence  that  the  notes  due  March 
29th,  1881,  from  the  plaintiff  to  the  defendant,  were  not 
|>aid  until  April  23d  of  that  year;  that  the  notes  due 
March  29th,  1882,  were  not  paid  until  May  5th,  1884. 
At  this  time  the  notes  due  March  29th,  1883,  and  March 
29th,  1884,  were  unpaid.  All  the  money  so  paid  was  ao- 
<*epted  by  the  defendant.  On  the  17th  of  June,  1884,  and 
without  any  further  default  being  made  by  the  plaintiff  in 
his  payments,  the  defendant  returned  all  the  notes  to  the 
plaintiff  in  a  registered  letter,  and  declared  the  contract 
forfeited.  On  the  30th  of  that  month  the  plaintiff  depos- 
ited the  entire  amount  of  the  unpaid  purchase  money  in 
the  bank  of  Russell  &  Holmes,  and  demanded  a  deed  of 
the  defendant,  which  not  being  given,  the  plaintiff  brought 
this  action.  The  answer  is  a  general  denial.  The  court 
below  found  the  issues  in  favor  of  the  plaintiff  and  en- 
tered a  decree  enforcing  the  contract. 

The  only  question  that  need  be  considered  in  this  case 
is  that  of  waiver. 

In  Dumpor^s  Case,  2  Coke,  119,  it  was  held  that  a  con- 
dition in  a  lease  that  the  lessee  or  his  assigns  shall  not 
alien  without  the  special  license  of  the  lessor,  is  determined 
by  an  alienatio]>  by  license,  and  no  subsequent  alienation  is  a 
breach  of  the  condition,  nor  does  it  give  a  right  of  entry 
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to  the  lessor.  The  courts  of  this  couDtry  have  generally 
held  that  a  waiver  by  acceptance  of  rent  or  the  like  is  a 
waiver  of  the  existing  forfeiture,  but  leaves  the  condition 
effectual  for  the  future,  and  the  same  rule  seems  now  to 
prevail  by  statute  in  England.  The  common  law  put  a 
rigorous  interpretation  upon  all  contracts,  and  held  that 
unless  the  conditions  thereof  were  performed  at  the  time 
and  in  the  manner  therein  set  forth,  the  breach  was  com- 
plete and  no  subsequent  performance  possible.  But  even 
at  common  law  the  rule  as  stated  by  Coke  was,  that  where 
"  it  appeareth  that  if  the  condition  be  broken  for  non-pay- 
ment of  rent,  yet  if  the  feoffer  bringeth  an  assize  for  the 
rent  due  at  that  time,  he  shall  never  enter  for  the  condi- 
tion broken,  because  he  affirmeth  the  rent  to  have  a  con- 
tinuance, and  thereby  waiveth  the  condition,"  etc.  Coke 
Lit.,  2116.  The  distinction  made  in  some  of  the  cases — 
that  to  make  a  receipt  of  rent  a  waiver  the  rent  must  have 
accrued  after  the  breach,  Jackson  v,  AUen,  8  Cowen,  220^ 
need  not  be  considered,  and  it  could  not  apply  to  this  case. 
Here  was  a  contract  with  conditions  of  forfeiture.  The 
conditions,  in  no  instance,  so  far  as  the  payment  of  the  pur- 
chase money  was  concerned,  seem  to  have  been  strictly 
complied  with,  yet  the  defendant  treated  the  contract  as 
valid  and  continuing.  The  money  received  by  him  on 
May  5th,  1884,  was  paid  under  the  contract  and  accepted 
by  him  as  such.  He  then  recognized  the  contract  as  then 
existing  under  which  the  plaintiff  upon  payment  of  the 
purchase  price  was  entitled  to  a  deed.  This,  therefore,  was 
a  waiver  of  the  prior  conditions  of  forfeiture;  and  the  de- 
fendant could  not  by  a  mere  return  of  the  notes  to  the  pur- 
chaser, where  there  had  been  no  subsequent  default,  termi- 
nate the  contract  and  deprive  the  plaintiff  of  the  land. 
Whether  he  could  have  done  so  by  a  notice  to  pay  the 
money  in  a  reasonable  time  is  not  before  the  court.  The 
defendant  contends  that  he  cannot  be  compelled  to  accept 
the  amount  of  money  due  on  the  contract  in  place  of  a 


JULY  TERM,  1885.  39& 

Tatro  V.  Tatro. 

mortgage,  as  provided  in  the  contract.  This  is  true,  and  if 
an  issue  had  been  made  upon  that  question  it  is  possible 
that  the  court  would  have  directed  the  execution  of  a  mort-. 
gage.  But  the  answer  is  a  mere  denial.  We  think  the 
court  was  justified,  from  the  conduct  of  the  plaintiff,  in  be- 
lieving that  the  purchase  money  for  the  land  was  at  least 
of  equal  value  to  him  as  a  mortgage  on  the  land.  There 
was  therefore  no  error  in  decreeing  its  payment.  In  con^ 
elusion,  as  was  said  in  Robinson  v.  Cheney,  a  court  of  equity 
will  not  declare  a  forfeiture  unless  compelled  to  do  so.  It 
violates  every  principle  of  justice  to  take  the  property  of 
one  man  and  give  it  to  another  without  compensation  upon 
a  simple  failure  to  pay  at  the  day,  where  there  has  not 
been  gross  laches.  While  in  particular  cases  such  forfeitures 
will  be  sustained,  yet  they  will  be  denied  in  all  cases 
where  the  vendor  has  directly  or  indirectly  waived  the 
condition  on  which  they  depend.  As  the  defendant 
waived  the  condition  in  this  case  it  was  his  duty  to  accept 
the  balance  of  the  purchase  money  and  execute  a  deed  to 
the  plaintiff,  and  having  failed  to  do  so,  the  decree  of  the 
court  below  enforcing  the  contract  is  right,  and  is  affirmed^ 

Judgment  affibmed. 
The  other  judges  concur. 


MiLBiA   A.    Tatro,  appellant,  v.  Joseph   Tatro^  Ms  3»j 

APPELLEE. 

1.  DiToroe:  doweb  of  wife.  Under  section  23  of  Chap.  25^ 
Oomp.  St.,  entitled  ''Divorce  and  Alimony/'  a  wife,  upon  ob^ 
toining  a  divorce  for  the  cause  of  misconduct,  etc.,  of  the  hns^ 
band,  is  entitled  to  dower  in  his  lands  in  the  same  manner  as  if 
he  were  dead. 
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"8.     :    .    If  she  make  no  demand  for  dower,  and  the 

court  in  making  a  division  of  the  property  of  the  husband,  in  the 
natare  of  permanent  alimony,  awards  a  sum  in  gross  to  her,  it 
will  be  deemed  to  inclade  all  her  interest  in  the  husband's  es- 
tate, and  will  bar  her  claim  for  dower,  nnless  a  contrary  intent 
is  shown  in  the  decree. 


^.    :    DXCBEs:    ALIMONY.    Upon  a  diyoroe  being  granted,  a 

decree  in  &Yor  of  the  wife  fbr  permanent  alimony  will  bar  her 
right  to  any  fhrther  claims  against  the  estate  of  the  husband. 

AppEAii  fipom  Fillmore  county.  Heard  below  before 
Morris,  J. 

•     John  P.  MauUj  for  appellant. 

/.  W.  EUer  and  J^.  I.  Fosa,  for  appellee. 

Maxwell,  J. 

This  action  was' brought  hj  the  plaintiff  against  the  de- 
fendant in  the  district  court  of  Fillmore  county  to  obtain  a 
divorce,  upon  the  grounds  of  cruelty  and  feilure  to  provide 
u  suitable  maintenance.  The  cause  was  referred  to  a  ref- 
•eree,  who  made  a  report  in  favor  of  the  plaintiff.  The  re- 
port was  confirmed  and  a  decree  of  divorce  rendered,  with 
permanent  alimony  to  the  amount  of  $2,000,  to  be  paid  by 
installments.  The  defendant  appealed  to  this  court  The 
plaintiff  also  appealed  from  the  decree  for  alimony.  Be- 
fore the  hearing  the  defendant  died,  and  the  cause  so  &r  as 
it  relates  to  alimony  was  revived.  It  is  claimed  on  behalf 
■of  the  plaintiff  that  the  decree  for  alimony  is  not  for  a  suf- 
ficient amount,  and  also  that  she  is  entitled  to  dower  in  the 
estate  of  the  defendant ;  while  on  behalf  of  the  defendant's 
estate  it  is  alleged  that  the  amount  of  alimony  io  excessive, 
and  if,  in  addition  to  it,  the  plaintiff  is  entitled  to  dower  in  the 
estate,  it  will  I)e  impossible  to  raise  the  amount  without  her 
signature  to  the  deeds,  the  property  being  exclusively  real 
estate.     A  considerable  amount  of  temporary  alimony  was 
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allowed  the  plaintifF  and  her  attorneys  during  the  pendency 
of  the  action^  while  the  costs  and  expenses  of  the  trial 
amount  to  a  very  large  sum.  The  defendant's  property 
consists  entirely  of  real  estate,  which,  as  is  well  known,  is 
liable  to  fluctuate  in  value,  according  as  the  demand  may 
be  brisk  or  dull.  He  is  shown  to  have  been  in  debt  to  a 
considerable  amount,  and  after  deducting  the  debts  the  ali* 
mony  allowed  is  about  equal  to  one-third  the  value  of  the 
estate ;  and  therefore  the  court  did  not  err  in  awarding  the 
same.  But  it  is  claimed  that  notwithstanding  the  decree 
of  divorce  the  plaintifl^  is  «till  entitled  under  the  statute  to 
dower  in  the  real  estate  of  the  defendant,  and  this  is  the 
principal  question  in  the  case.  This  is  claimed  under  see* 
tion  23  of  chapter  25,  Comp.  Statutes  of  1885,  which  is  as 
follows :  "  When  the  marriage  shall  be  dissolved  by  the 
husband  being  sentenced  to  imprisonment  for  life,  and  when 
a  divorce  shall  be  decreed  for  the  cause  of  adultery  com- 
mitted by  the  husband,  or  misconduct  or  drunkenness  of  the 
husband,  or  on  account  of  his  being  sentenced  to  imprison- 
ment for  a  term  of  three  years  or  more,  the  wife  shall  be 
entitled  to  dower  in  his  lands  in  the  same  manner  as  if  he 
were  dead,  but  she  shall  not  be  entitled  to  dower  in  any 
other  case  of  divorce.^' 

Under  a  somewhat  similar  statute  the  court  of  appeals  of 
New  York  held,  in  Wait  v.  Waity  4  Comst.,  95,  that  a  di- 
vorce for  adultery  was  prospective  in  its  operation,  and 
had  no  other  effect  on  the  marriage  relation  than  such  as 
was  declared  by  statute,  and  hence  that  such  divorce  did 
not  deprive  the  wife  of  her  right  of  dower.  Burr  v.  Bwt, 
10  Paige,  25-26.  Under  the.  New  York  statute,  however, 
the  defendant  found  guilty  of  adultery  was  prohibited  from 
marrying  again  during  the  life-time  of  the  plaintiff.  2  R, 
S.,  146,  §  49.  This  rule  seems  to  have  been  extended  by 
the  courts  to  other  cases  of  misconduct  of  the  husband. 

In  this  state  an  absolute  decree  of  divorce,  if  unappealed 
from,  is  final  as  to  the  rights  of  the  parties.     Our  statute 
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neither  authorizes  nor  sanctions  the  practice  of  divorcing 
the  plaintiff^  and  denying  a  divorce  to  the  defendant.  A 
decree  a  vinculo  mcdrimonii  dissolves  the  marriage  and 
puts  an  end  to  the  relation  of  husband  and  wife,  and  as  a 
necessary  consequence  to  the  right  of  dower,  upon  the  de- 
cease of  the  husband. 

Dower  in  this  state  is  only  allowed  to  the  widow  who 
was  the  wife  of  the  person  dying  at  the  time  of  his  death. 
Kent  says  that  the  next  species  of  life  estates  created  by 
the  act  of  the  law  is  dower.  It  exists  where  a  man  is 
seized  of  an  estate  of  inheritance,  and  dies  in  the  life-time 
of  his  wife,  4  Kent  Com.,  35.  Coke  Litt.,  80a.  2 
Blacks.  Com.,  130.  The  effect  of  a  divorce  is  to  put  an 
end  to  all  rights  of  property  depending  upon  the  marriage, 
and  not  actually  vested,  such  as  the  right  of  dower  in  the 
wife,  etc.  Rice  v.  Lwmleyy  10  O.  S.,  596.  Billan  v. 
HercUebrathy  23  Ind.,  71.  Oiv&n,  v.  Marr,  27  Me.,  212. 
Barhowr  v.  Barbour ^  46  Id.,  9.  Whitsell  v,  Milhj  6  Ind., 
229.  Burdick  v.  Brigga,  11  "Wis.,  136.  MUtimore  v. 
Miltimore,  40  Penn.  St.,  151.  Stilphen  v,  HoudlettCj  60 
Me.,  447.  It  is  presumed  that  the  court  in  rendering  a 
decree  of  divorce  will  award  alimony  in  proportion  to  the 
property  of  the  defendant.  This  must  include  all  claims 
of  the  plaintiff  upon  the  property  of  the  defendant.  If 
either  party  is  dissatisfied  with  the  decree  the  case  may  be 
brought  into  this  court  for  review ;  but  the  final  decree  is 
conclusive  upon  the  rights  of  the  parties,  and  bars  the 
rights  of  either  party  to  any  further  claim  upon  the  prop- 
erty of  the  other.  The  most  that  can  be  claimed  for  our 
statute  is,  that  uj>on  the  decree  of  divorce  being  rendered 
for  any  of  the  causes  above  named  the  court  may  in  the 
nature  of  alimony  award  the  plaintiff  dower  in  the  lands 
of  which  her  husband  was  seized  at  the  date  of  the  decree. 
In  such  case,  however,  the  right  to  dower  is  not  contingent 
upon  the  death  of  the  husband,  but  accrues  at  once  upon 
the  rendition  of  the  decree.     Thus,  in  Smith  v.  SmUhj  18 
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Mass.,  230,  upon  a  divorce  a  vinculo  for  the  adultery  of 
the  husband,  it  was  held  that  the  wife  was  entitled  to 
dower  in  the  same  manner  as  if  the  husband  were  dead, 
and  the  same  ruling  was  had  in  Merrill  v.  Shattucky  56 
Me.,  370.  Harding  v.  AldeUy  9  Id.,  140.  Davol  v. 
Howlandy  14  Mass.,  219.  The  question  of  alimony  does 
not  seem  to  have  been  considered  in  these  .eases.  At  com- 
mon law  the  relation  of  husband  and  wife  must  continue 
to  exist  to  entitle  the  wife  to  alimony,  and  upon  a  decree 
of  divorce  a  vinculo  or  sentence  of  nullity  no  alimony 
could  be  awarded.  The  statute,  however,  to  protect  the 
claims  of  the  wife,  preserves  her  right  of  dower  in  the 
lands  of  her  husband  in  case  she  obtain  a  decree  of  di- 
vorce a  vinculo  from  him  for  adultery,  misconduct,  etc. 
This  right  becomes  operative  at  once  upon  a  decree  being 
rendered,  and  not  upon  the  death  of  the  defendant.  It  is 
evident,  however,  that  the  object  of  the  statute  is  to  enable 
the  wife  to  obtain  a  fair  division  of  the  property  of  her 
husband,  and  to  prevent  the  defendant  from  conveying  his 
real  estate  in  fraud  of  her  rights.  A  married  woman  may 
bar  her  dower  by  joining  in  a  deed  of  con  vey  ance  of  the  estate 
or  by  a  separate  deed.  She  may  also  be  barred  by  a  join- 
ture settled  on  her  with  her  consent  before  marriage,  or  by 
a  pecuniary  provision  in  lieu  of  dower,  to  which  she  has  as- 
sentecj.  She  may  also  elect  between  her  right  to  dower  under 
the  statute  and  a  provision  in  the  will  of  her  husband,  but  she 
will  not  be  entitled  to  claim  under  both  unless  that  appears 
to  have  been  the  intention.  Comp.  St.,  Ch.  23,  §  12,  ei 
seq.  Where  the  wife  accepts  any  of  the  pecuniary  pro- 
visions named,  in  lieuof  dower,  she  will  be  barred  thereby. 
So,  if  upon  rendering  a  decree  of  divorce  the  court  in  de- 
creeing property  to  the  wife  in  the  nature  of  permanent 
alimony  awards  a  gross  sum,  it  will  be  held  to  include  all 
the  property  of  the  husband,  including  the  right  of  dower,  to 
which  the  wife  will  be  entitled.  It  is  a  fundamental  prin- 
ciple of  equity  jurisprudence  that  where  all  parties  in  in- 
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terest  are  before  the  court  in  a  case  where  its  jurisdictioD 
is  established,  it  will  determine  the  entire  controversy,  and 
award  full  and  final  relief.  This  principle  has  frequently 
been  applied  to  causes  of  action  which  were  purely  legal  in 
their  nature,  and  where  relief  could  have  been  granted  by 
a  court  of  law,  and  particularly  is  this  true  under  the  code^ 
where  the  distinctions  between  actions  at  law  and  suits  in 
equity  are  abolished.  LauA  v.  Bttckmiller,  17  N.  Y.,  620* 
Lattin  v.  McCarty,  41  Id.,  107.  Davis  v,  Lambertson,  66 
Barb.,  480.  Stemberger  v.  McGovem,  56  N.  Y.,  12. 
Story's  Eq.  Juris.,  §§  64,  65.  Turner  v.  Pierce,  34  Wis.^ 
658.  MeNeady  v.  Hyde,  47  Cal.,  481.  The  object  is  to 
prevent  a  multiplicity  of  suits.  A  court  of  equity,  there- 
fore, in  awarding  permanent  alimony  to  the  wife,  must 
take  into  consideration  all  the  circumstances,  and  decree 
such  an  amount  to  the  .wife  as  may  seem  just  and  proper.. 
But  the  decree  will  be  final,  unless  appealed  from,  and  will 
determine  the  rights  of  the  parties  to  the  property  in  con- 
troversy. Where  a  decree  of  divorce  is  granted  which  is 
not  sought  to  be  reviewed  on  error  or  appeal,  the  parties 
after  the  lapse  of  six  months  may  mariy  again ;  and  the 
only  purpose  of  this  provision  of  the  statute  is  to  enable 
either  party  if  aggrieved  by  the  decree  to  have  the  cause 
reviewed  in  the  supreme  court.  Comp.  Stat.  1885,  Ch. 
25,  §  45.  Aside  from  this  restriction  it  is  not  the  policy 
of  our  law  to  impose  restrictions  upon  the  marriage  of 
either  of  the  parties.  We  therefore  hold  that  a  wife,  on 
obtaining  a  divorce  for  the  causes  named,  is  entitled  to 
dower  in  the  lands  of  her  husband  if  she  so  elect,  and  the 
same  may  be  set  off  as  a  portion  of  the  husband's  estate  to 
which  she  is  entitled.  But  that  if  she  do  not  demand  her 
dower,  and  the  court  makes  a  division  of  the  property  of 
the  husband  in  her  favor  in  the  nature  of  alimony,  it  will 
be  held  to  include  her  dower  right  unless  a  contrary  in- 
tention appears,  and  the  decree  will  conclude  the  rights  of 
the  parties.    As  the  decree  for  alimony  in  this  case  was  for 
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a  gross  sum  payable  by  iDstallmeDts^and  seems  to  have  been 
a  &ir  divisioB  of  the  property  of  the  husbaud^  it  must  be 
held  to  include  the  plaintiff's  right  of  dower  in  his  lauds. 
The  decree  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 


Prank  Jones^  plaintiff  in  error,  v.  The  State  of 
Nebraska,  defendant  in  error. 

1.  Criminal  Law:  pbosecution  by  infobmation.  The  act 
"  to  provide  for  prosecuting  offenses  on  information  and  to  dis- 
pense with  the  calling  of  grand  jaries,  except  by  order  of  the  dis- 
trict judges,''  which  took  effect  June  10,  1885,  applies  to  all 
cases  where  grand  juries  were  required  after  the  act  took  effect. 


2.      :     GBAND  JUBY  NOT  SUMMONED  UNLESS  JUDGE  DIBECT. 

The  proceedings  by  information  are  exclusive,  unless  the  judge, 
in  a  written  order  filed  with  the  clerk  of  the  court,  shall  require 
a  grand  jury,  in  which  case  it  shall  be  drawn  in  the  manner  pro- 
vided by  law. 

3.    :    .     The  authority  to  require  a  jury  to  be  sum- 
moned from  the  bystanders  is  repealed  by  implication. 

Error  to  the  district  court  for  CumiDg  county.     Tried 
below  before  Crawford,  J. 

Wilbur  F.  Bryanty  for  plaintifF  in  error. 

WUliam  LeesCy  Attorney  General^  Guy  It.  Wilbur^  Dis- 
trict Attorney  J  and  T.  M.  Franae,  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  in  error  was  convicted  in  the  district  court 
of  Cuming  county  of  shooting  at  another  person  with  in- 
tent to  kill,  and  was  sentenced  to  imprisonment  in  the  pen- 
itentiary for  eight  years.     He  now  prosecutes  error  to  this 
26 
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court.  It  appears  from  the  record  that  the  March  term, 
1883,  of  the  district  coart  of  Cuming  county  was  adjourned 
till  the  28d  of  June,  the  grand  jury  being  discharged ;  that 
on  the  23d  of  June  1885,  an  order  was  entered  by  said  court 
requiring  the  sheriff  to  summon  a  grand  jury  from  the  by- 
standers. The  sheriff  thereupon  summoned  a  grand  jury 
from  the  bystanders  as  ordered,  and  such  jury  found  the 
indictment  against  the  plaintiff  in  error,  upon  which  he . 
was  convicted.  His  attorneys  thereupon  filed  a  motion  to 
quash  the  indictment,  because  the  grand  jury  had  not  been 
legally  drawn,  which  motion  being  overruled  a  plea  in 
abatement  upon  the  same  ground  was  interposed,  which  was 
held  insufficient.  There  are  other  questions  in  the  case, 
but  in  the  view  we  take  of  the  indictment  it  will  be  un- 
necessary to  consider  them.  At  the  last  session  of  the  1^- 
islature  an  act  was  passed  "  to  provide  for  prosecuting  of- 
fenses on  information,  and  to  dispense  with  the  calling  of 
grand  juries  except  by  order  of  the  district  judges.'^  This 
act  took  effect  on  the  5th  day  of  June,  1885.  Comp.  Stat. 
1 885,  Crim.  Code,  Ch.  LIV.  Sec.  7  provides  that  *^grand 
juries  shall  not  hereafter  be  drawn,  summoned,  or  required 
to  attend  at  the  sittings  of  any  court  within  this  state,  as 
provided  by  law,  unless  the  judge  shall  so  direct  by  writing, 
under  his  hand,  and  filed  with  the  clerk  of  said  court." 
At  the  same  session  of  the  legislature  sections  660,  661,  and 
662  of  the  Code  were  amended  to  read  as  follows : 

"  Sec.  660.  The  clerk  of  the  district  court  or  his  dep- 
uty and  the  sheriff  or  his  deputy,  or  if  there  be  no  sheriff 
or  deputy  sheriff,  the  coroner  of  the  county,  shall,  at  least 
ten  days  before  the  first  day  of  the  session  of  the  district 
court,  meet  together  and  draw  by  lot  out  of  the  box,  a  re- 
ceptacle wherein  shall  be  kept  the  tickets  mentioned  and 
referred  lo  in  section  (669)  six  hundred  fifty-nine  of  said 
title,  twenty-four  names,  and  the  persons  whose  names  are 
drawn  shall  be  the  petit  jurors.  And  when  a  grand  jury 
is  ordered  the  clerk  or  deputy  clerk  and  sheriff  or  deputy 
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sheriff,  or  coroner,  if  there  be  no  sheriff  or  deputy  sheriff, 
shall  then  draw  (16)  sixteen  additional  names,  and  the  per- 
sons whose  names  are  drawn  shall  be  the  grand  jvltjJ' 

*'  Sec.  661.  The  clerk  shall,  on  the  day  of  the  drawing 
aforementioned,  issue  an  order  to  the  sheriff,  deputy  sheriff, 
or  coroner,  as  the  case  may  be,  coipmanding  him  to  sum- 
mon the  persons  whose  names  are  drawn  as  petit  jurors  to 
appear  before  the  district  court  at  or  before  the  hour  of 
eleven  o'clock  on  the  morning  of  the  first  day  of  the  term, 
stating  in  the  order  the  day  of  the  week  and  month  and 
the  place  of  the  sitting  of  the  court,  to  serve  as  petit  jurors; 
and  a  like  order  commanding  the  sheriff,  deputy  sheriff,  or 
coroner  to  summon  the  grand  jury,  when  a  grand  jury  has 
been  ordered  and  drawn." 

"  Sec.  662.  The  sheriff,  deputy  sheriff,  or  coroner  hav- 
ing received  the  order,  shall,  at  least  five  days  before  the 
first  day  of  the  session  of  the  court,  make  service  of  said 
order  upon  each  person  whose  name  was  selected  and  drawn 
as  a  petit  juror,  by  reading  or  delivering  a  copy  of  the  same 
to  the  person  summoned,  or  by  leaving  a  copy  at  his  resi- 
dence, except  that  the  copy  shall  contain  only  the  name  of 
the  person  served  and  not  the  name  of  any  other  petit  juror. 
And  when  a  grand  jury  is  ordered  and  summoned,  service 
of  said  order  shall  be  made  on  each  person  in  the  same 
manner  as  is  provided  for  service  on  a  petit  juror  in  this 
section." 

This  act  contains  an  emergency  clause,  and  took  effect 
on  the  5th  day  of  March,  1885.  The  act  requiring  prose- 
cutions for  crime  to  be  instituted  by  information  was  in- 
tended to  supersede  prosecution  by  indictment.  It  is  a  new 
remedy,  requiring  the  accuser  and  the  accused  to  meet  face 
to  face  when  prosecutions  for  crime  are  instituted,  as,  with 
the  exception  of  fugitives  from  justice,  no  information  can 
be  filed  until  there  has  been  had  a  preliminary  examina- 
tion before  a  justice  of  the  peace  or  other  examining  magis- 
trate or  officer.   It  will  thus  be  known  in  advance  of  a  term 
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of  court  what  persons  are  charged  with  crime  and  the  ne- 
cessity, if  any  exists,  for  calling  a  grand  jury.  The  legis- 
lature evidently  supposed  that  ordinarily  such  jury  would 
be  unnecessary,  and  the  power  to  call  a  grand  jury  was  re- 
served to  the  judge,  to  be  exercised  by  him  only  when  in 
his  opinion  the  demands  of  public  justice  required  it.  He 
must  determine  the  necessity;  but  when  in  his  opinion  a 
jury  18  necessary,  the  statute  has  pointed  out  the  procedure 
to  be  followed,  viz.,  an  order  in  "writing  under  his  hand 
and  filed  with  the  clerk  of  the  court."  This  is  to  be  filed 
with  the  clerk  "at  least  ten  days  before  the  first  day  of  the 
session  of  the  district  court,"  and  a  jury  will  then  be  drawn 
from  the  receptacle,  in  which  the  names  of  sixty  persons, 
selected  for  jurors  by  the  county  board,  are  kept.  It  will 
be  observed  that  under  the  former  statute  the  names  of 
grand  jurors  were  drawn  before  those  of  the  petit  jurors, 
while  under  our  present  law  the  names  of  the  petit  jurors 
are  first  drawn.  This  court,  from  its  earliest  organization,^ 
has  required  grand  juries  to  be  drawn  in  the  mknner  pro- 
vided by  law.  Thus,  in  Burley  v.  The  State,  1  Neb.,  397^ 
it  is  said :  "  The  grand  jury  must  be  selected  in  the  man- 
ner prescribed  by  the  law.  There  is  no  security  to  the  cit- 
izen but  in  a  rigid  adherence  to  the  l^slative  will  as  ex- 
pressed in  the  statutes  made  for  our  guidance."  This  case 
was  cited  with  approval  in  Preuit  v.  The  People,  5  Neb., 
377.  McElvoy  v.  The  State,  9  Neb.,  158.  Clark  v.  Sa- 
line Co.,  Id.,  516.  Priest  v.  The  State,  10  Neb.,  393.  And 
was  followed  in  Bohanan  v.  The  State,  15  Neb.,  209,  and 
some  other  cases,  without  being  cited,  and  is  the  settled 
law  of  this  state.  The  importance  of  securing  fair-minded, 
impartial,  intelligent  men  for  jurors,  who,  without  feeling 
or  bias,  will  weigh  the  evidence  and  be  governed  by  it 
alone,  cannot  be  overestimated.  To  secure  such  jurors  the 
statute  requires  the  names  of  electors  to  be  selected  in 
due  proportion  from  all  parts  of  the  county.  Under  the 
former  statute,  where  after  a  grand  jury  was  discharged 
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it  became  necessary  to  summon  another,  the  court  could 
order  it  summoned  from  the  bystanders.  This  power,  per- 
haps, was  necessary  to  prevent  a  &ilure  in  the  administra- 
tion of  the  law  in  some  cases ;  but  under  the  present  stat* 
ute  this  power  is  unnecessary,  and  the  statute  is  repealed 
by  implication.  The  court,  therefore,  had  no  power  to 
order  a  grand  jury  summoned  from  the  bystanders,  and  as 
proper  objections  were  made  to  the  jury  by  a  plea  in  abate- 
menf,  the  jury  should  have  been  discharged.  The  indict- 
ment, therefore,  is  invalid,  and  must  be  quashed.  The 
judgment  of  the  district  court  is  reversed,  the  indictment 
quashed,  and  the  plaintiff  in  error  remanded  to  the  proper 
authorities  of  Cuming  county  to  be  dealt  with  according  to 
law. 

Kevebsed  and  bemanded. 
The  other  judges  concur. 


Henky  Pabrish,  plaintiff  in  ebror,  v.  The  State 
OP  Nebraska,  dependant  in  error. 

1.  Murder:  svidskcb  tending  to  lower  grade  of  homicide 
SHOULD  BE  SUBMITTED  TO  JURY.  Upon  a  trial  for  murder  an 
instruction  to  the  jnry  which  takes  from  their  consideration,  or 
-which  is  susceptible  of  being  understood  by  the  jury  to  take 
from  their  consideration,  certain  evidence  in  the  case  tending  to 
lower  the  grade  of  the  homicide  to  manslaughter  is  erroneous,  and 
in  such  case,  the  verdict  being  a  general  one  and  the  sentence 
being  for  fifteen  years  in  the  penitentiary,  the  judgment  will 
be  reversed. 


:  verdict:  sentence.     In  a  trial  for  murder  a  verdict  of 

guilty  which  does  not  asceriain  whether  it  be  murder  or  man- 
aUughterj  as  required  by  section  489  of  the  Criminal  Code,  con- 
fers no  power  on  the  court  to  pass  sentence  on  the  accused. 

Rehearing  of  case  14  Neb.,  60. 
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T.  Appleget  &  Son,  for  plaintiff  in  error.', 
William  Leese,  Attorney  Oenercdf  for  the  State. 
Cobb,  Ch.  J. 

The  plaintiff  in  error,  together  with  five  others,  was,  at 
the  September  term,  1880,  of  the  district  court  of  Johnson 
county,  indicted  for  the  murder  of  one  Elmer  E.  Parker. 
The  indictment  was  for  murder  "without  deliberation  and 
premeditation/'  and  accordingly  charged  the  crime  of  mur- 
der only  in  the  second  d^ree. 

It  appears  from  the  supplemental  record  filed  in  this 
court,  in  pursuance  to  an  order  of  the  court  made  at  the 
January  terra,  1885,  that  at  the  said  September  term  of 
said  district  court,  1880,  the  plaintiff  in  error  was  placed 
upon  his  separate  trial,  tried,  convicted,  and  sentenced  to 
a  term  of  fifteen  years  at  hard  labor  in  the  penitentiary. 
Within  the  next  ensuing  year  the  cause  was  brought  to 
this  court  on  error.  The  cause  was  submitted  to  the 
court  at  the  next  term  upon  argument  and  brief  of  counsel 
for  plaintiff  in  error,  but  went  over  to  the  next  term  to 
enable  the  attorney  general  to  present  a  brief  on  the  part 
of  the  state.  When  such  brief  was  finally  presented  it 
called  attention  to  the  fact  that  the  record  contained  no 
copy  of  either  the  ipdictment  or  the  verdict.  Yet  this 
omission  was  not  supplied  and  the  opinion  of  the  court  was 
finally  reached,  affirming  the  judgment.  The  opinion  is 
published  in  Vol.  14  of  our  reports,  at  pp.  60-67. 

A  motion  for  a  rehearing  was  made  and  rehearing 
granted  at  the  last  term  (Jan.,  1885). 

The  ninth  instruction  given  by  the  court  on  the  part  of 
the  state  was  in  the  following  words:  "9.  The  jury  are 
further  instructed  that  if  you  should  find  from  the  evi- 
dence that  Henry  Parrish,  the  defendant,  did  kill  and  slay 
Elmer  E.  Parker,  and  no  explanatory  circumstances  are 
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proven^  the  presumption  of  the  law  is  that  there  was  mal- 
ioe  and  that  the  crime  is  murder  in  the  second  degree.'^ 

Of  this  instruction  the  court  in  the  opinion  say:  "The 
9th  instruction  given  on  behalf  of  the  prosecution  was 
not  strictly  applicable,  as  there  were  explanatory  circum- 
stances respecting  the  killing  before  the  jury,  and  had  the 
conviction  been  of  murder  in  the  second  degree  it  is  possible 
that  the  giving  of  it  would  have  been  cause  for  a  new 
trial.  The  error  of  this  instruction  was  in  its  suggestion  of 
the  possible  want  of  any  circumstances,  when  in  fact  there 
were  many  of  them  as  would  lower  the  homicide  to  the 
grade  of  manslaughter.  But  the  conviction  being  of  man- 
slaughter only,  the  error  was  not  prejudicial  and  there  was 
no  cause  for  reversing  the  judgment.'^ 

It  thus  appears  that  it  entirely  escaped  the  attention  of 
the  court  that  the  conviction  of  Parrish  was  understood 
and  construed  by  the  district  court  to  be  for  murder  in 
the  second  degree.  Had  reference  been  made  to  the  sen- 
tence in  this  connection  it  would  have  been  seen  that  the 
term  of  imprisonment  imposed  upon  the  plaintiff  in  error 
exceeded  the  maximum  provided  by  law  for  manslaughter 
by  five  years.  Section  5  of  the  Criminal  Code  provides 
as  follows: 

"Sec.  5.  If  any  person  shall  unlawfully  kill  another 
without  malice,  either  upon  a  sudden  quarrel  or  uninten- 
tionally, while  the  slayer  is  in  the  commission  of  some  un- 
lawful act,  every  such  person  shall  be  deemed  guilty  of 
manslaughter,  and  upon  conviction  thereof  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  ten  years  nor 
less*  than  one  year.'* 

Upon  the  trial  there  were  sworn  and  examined  on  the 
part  of  the  state,  besides  the  expert  witnesess  and  the 
sheriff,  sixteen  witnesses,  fourteen  men  and  two  women, 
all  of  whom  hdd  about  equal  opportunities  of  seeing  and 
testifying  to  the  fact  and  circumstances  attending  the  homi- 
cide.    It  is  quite  within  bounds  to  say  that  scarcely  two 
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of  them  agree  in  the  essential  facts  of  the  case.  I  trans- 
cribe the  material  part  of  the  testimony  of  A.  C.  Cox,  one 
of  the  said  witnesses  on  the  part  of  the  state,  given  on  his 
direct  examination,  as  being  the  strongest  evidence  against 
the  accused,  and  as  illustrating  the  remarks  of  the  court 
in  that  part  of  the  opinion  above  quoted  as  "circumstances^* 
"as  would  lower  the  homicide  to  the  grade  of  man- 
slaughter/^ 

A,  C.  Cox  called  and  sworn  for  the  state: 

Q.     How  long  have  you  lived  in  Tecumseh? 

A.     It  has  been  about  fifteen  years. 

Q.     Where  were  you  on  the  26th  of  June,  1880? 

A.     Out  on  the  mail  route  during  the  day. 

Q.     What  time  did  you  get  in  town? 

A.  I  don^t  know  the  exact  time.  I  got  here  only  by 
my  r^ular  time  from  about  half-past  four  to  five  o'clock. 
I  think  about  half-past  four  o^clock. 

Q.  State  what  you  saw  soon  after  you  got  back,  in 
connection  with  Parker  and  his  son  ? 

A.  The  first  thing  I  noticed  of  Parker  he  was  sitting 
over  in  front  of  the  Arcade  saloon,  or  near  there,  on  some 
rock;  his  son  was  standing  near  him,  not  far  from  him. 

Q.     Which  building  was  that,  what  street  was  it  on? 

A.     I  cannot  tell  you  the  streets. 

Q.     On  the  west  of  South  street? 

A.     It  is  over — 

Q.     How  far  from  Blume's  new  building? 

A.  It  is  tlie  one  I  believe  that  Dewey  has,  it  was  the 
next  door  from — I  don't  know;  he  was  over  near  there. 

Q.     State  what  occurred  there? 

A.  I  saw  nothing  in  connection  that  I  know  of,  be- 
tween Parker  and  the  boy  there.  Then  I  saw  a  man  come 
across  the  street  and  commence  talking  to  Parker. 

Q.     Who  commenced  the  conversation? 

A.     Blume. 

Q.     What  did  he  say? 
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A.  I  did  Dot  hear  the  first  words  he  used;  I  did  not 
hear  what  they  were,  but  I  heard  Parker  tell  him  to  go 
away  and  let  him  be.  Then  I  heard  Blume  call  him  ^^a 
damned  son  of  a  bitch." 

Q.     Who  was  then  with  Blume,  if  anyone? 

A.     With  Blume  at  that  time? 

<i.    Yes. 

A.     I  cannot  say  anyone  was  with  him  just  then. 

"Q.     Who  was  near  him  ? 

A.     The  crowd  was  gathering  up  all  the  time. 

Q.     Which  way  did  Parker  go? 

A.  Parker  struck  at  Blume  a  lick  with  a  cane,  a  walk- 
ing cane,  a  heavy  stick,  and  struck  at  him  a  very  heavy 
lick,  and  Blume  dodged  it  and  ran  into  the  saloon ;  the  boy 
stepped  up  just  before  the  lick  was  struck  and  said  he 
wanted  them  to  go  away  and  let  his  father  be;  he  came  to 
take  him  home.  Then  this  Blume  called  him  this  name, 
and  Parker  struck  at  him.  Then  I  saw  another  man  come 
rushing  around,  and  the  boy  picked  up  a  brickbat;  I 
think  one  in  each  hand.  There  was  another  man  came 
rushing  round  and  had  some  words  with  the  boy.  I  did 
not  notice  what  Parker  was  doing,  because  I  was  noticing 
what  the  young  man  was  doing. 

Q.     Where  did  they  go  from  there  ? 

A.    They  worked  their  way  towards  the  Slierman  House. 

Q.     Where  did  they  go  from  there? 

A.     From  there  they  worked  towards  the  depot. 

Q.     Where  was  the  crowd  all  this  time? 

A.     The  crowd  was  following  them  up  tolerably  close. 

Q«     Who  do  you  mean  by  them? 

A.     I  mean  the  crowd  following  Parker  and  his  boy. 

Q.     And  they  were  going  which  way? 

A.  They  started  east  from  where  they  first  commenced, 
they  started  east  toward  the  Sherman  House  and  from 
there  towards  the  depot,  going  backwards — Parker  and 
the  boy — until  they  got  to  the  Sherman  House,  and  then 
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the  boy  turned  around.    Parker  had  told  him  repeatedly  to 
go  home. 

Q.     What  did  the  boy  say  to  the  old  man? 

A.     The  boy  said  to  the  old  man — ^I  started  before  them 
and  got  to  the  Sherman  House  as  they  first  started — he 
.  said,  "  Father,  let  me  alone,  I  can  whip  him."     The  old 
man  said,  *'  Elmer,  I  tell  you  to  go  home,''  and  kept  push- 
ing him,  for  him  to  go  home. 

Q.     Whereabouts  did  this  last  conversation  occur? 

A.     What  conversation  do  you  mean  ? 

Q.  The  last  one,  the  last  one  you  speak  of  between  the 
old  man  and  the  boy. 

A.  When  they  first  left  the  corner  of  the  building  go- 
ing towards  the  Sherman  House. 

Q.  Who  of  the  crowd  did  you  see  or  notice  following 
after  these  parties? 

A.  Well,  sir,  I  don't  know  as  I  could  name  them  at 
this  time.  I  saw  Parrish  near  Parker,  and  I  seen  Mr. 
Hill ;  I  don't  know  his  given  name,  and  I  saw  one  man 
by  the  name  of  Jerry;  I  don't  know  his  other  name,  and 
a  good  many  other  men,  I  don't  recollect.  May  be  more 
I  could  think  of  presently,  but  don't  know  now. 

Q.     State  to  the  jury  what  Parrish  was  doing. 

A.  Parrish,  from  what  I  could  see,  was  trying  his  best 
to  get  at  the  boy. 

Q.  What  was  he  saying  to  the  boy,  and  what  was  he 
doing? 

A.  Parrish,  when  I  noticed  him  first,  came  up  when 
Blume  ran  into  the  saloon,  and  picked  up  a  brick  and  was 
trying  to  get  at  the  boy;  when  I  seen  the  boy  pick  up  a  * 
brick,  Parrish  was  saying  something  in  a  loud  tone  of 
voice,  and  I  don't  know  whether  I  remember  what  he  was 
saying.  He  was  using  some  hard  words,  but  I  don't  re- 
member what  they  were. 

Q.     Against  whom  was  he  using  the  words? 

A.     The  boy. 
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Q.     Can  you  state  the  words? 

A.  I  donH  think  I  can  at  this  time^  I  might  at  that 
time. 

Q.     State  what  further  was  done. 

A.  I  noticed  every  time  Parrish  would  work  his  way 
around  the  crowd  the  old  gentleman  Parker  was  waving 
his  cane^  telling  them  he  would  kill  the  first  man  that  laid 
a  hand  on  the  boy's  head;  telling  them  to  keep  back.  I 
heard  another  man — that  is  all  I  remember  of  Parrish  try- 
ing to  get  at  the  boy. 

Q.     What  other  man? 

A»  I  heard  another  man  halloo  for  him  to  go  ahead 
and  whip  him  and  he  would  pay  the  fine. 

Q.     Who  was  that  man? 

A.     Lee  Woodrufi*. 

Q.     State  what  further  occurred. 

A.  I  noticed  the  boy  then  going  backwards  towards  the^ 
Sherman  House,  and  the  old  gentleman  talking  to  the 
crowd,  and  finally  the  old  gentleman  looked  over  hia 
shoulder  and  said,  "  Elmer,  I  tell  you  to  go  home/'  and 
then  the  boy  walked  very  deliberately  towards  the.  depot. 

Q.     Where  was  Parrish  at  this  time? 

A.  I  could  not  say ;  he  was  first  here  and  then  there  in 
the  crowd. 

Q.     Who  was  in  advance  of  the  crowd? 

A.  As  near  as  I  recollect  Parrish  and  this  young  man 
Hill,  the  first  time,  when  the  boy  first  started,  and  Jerry,  I 
think,  and  I  don't  recollect  who  was  in  advance  of  the  crowd ; 
I  recollect  I  was  there  myself  a  portion  of  the  time,  a  good 
deal  of  the  time. 

Q.    State  what  further  you  saw. 

A.  I  noticed  when  the  boy  started  on  down  the  old 
gentleman  kept  going  on,  and  when  we  got  just  below  th& 
Sherman  House  I  heard  Jerry,  from  just  off  the  sidewalk 
below  the  Sherman  House  and  on  the  street,  say  that  '^  it 
was  a  damned  shame  for  a  mob  like  that  to  pitch  on  an  old 
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man  and  a  boy/'  Henry  Parrish  came  rushing  round  to 
where  Jerry  was  and  made  as  though  he  was  going  to  take 
liold  of  him,  and  he  says  to  Jerry,  "What  have  you  got  to 
do  with  tl) is,  and  do  you  want  to  take  the  old  man's  part?" 
He  remarked  again  it  was  a  shame  to  pitch  on  an  old  man 
and  a  boy.  Jerry  was  whittling,  or  had  been.  Parrish 
cracked  his  hands  together  and  said,  ''Put  up  that  knife 
and  I  will  whip  you."  Jerry  remarked,  "I  will  put  up 
DO  knife,  and  you  take  damned  good  care  not  to  run 
against  that  knife."  My  attention  was  attracted  to  that, 
and  I  did  not  see  Parker  at  that  time. 

Q.  What  was  the  next  thing  you  noticed  in  connection 
with  this? 

A.  The  next  thing  I  noticed  a  man  came  rushing  into 
that  crowd  and  grabbed  Parrish  by  the  arm,  and  said, 
^*  They  have  got  him  now,"  or  something  to  that  effect 

Q.     Whom  did  they  have  reference  to? 

A.     I  judged  they  had  reference  to  Parker. 

Q.     State  what  next  you  noticed. 

A.  At  that  time  I  whirled  to  look  down  that  way  as 
Boon  as  I  could,  and  I  saw  a  man  just  coming  up  on  the 
sidewalk  like  as  though  he  was  coming  across  the  street, 
at  least  he  came  in  that  direction,  was  in  the  act  of  getting 
on  the  sidewalk. 

Q.     State  was  else  occurred. 

A.  At  that  the  crowd  started, '  when  this  man  came 
into  the  crowd  and  called  the  attention  of  myself  and 
others  turned  to  look,  and  Parrish  at  once  tore  himself  out 
of  the  crowd  and  run  down  to  where  these  men  were,  this 
man  I  first  noticed  run  up  and  struck  Parker. 

Q.     Struck  Parker? 

A.    Yes,  sir. 

Q.     What  was  the  young  man  doing  then  f 

A.     Young  Parker? 

Q.    Yes. 

A.  He  was  further  down  the  sidewalk  towards  the 
depot  at  that  time,  on  ahead  of  Mr.  Parker. 
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Q.     What  did  you  further  in  connection  with  him  ? 

A.     With  him  ? 

Q.     The  young  man. 

A.  I  saw  him  after  they  commenced  pounding  the  old 
man. '  I  saw  him  come  running  back  up  the  sidewalk. 

Q.     What  else  occurred  ? 

A.     I  saw  a  man  hit  him.     . 

Q.     State  all  about  it? 

A.  I  saw  Blume  hit  Parker  in  the  back  of  the  head. 
There  was  another  man  struck  Parker  a  lick,  and  then 
Parrish  was  there  at  that  moment  and  hit  him  another 
lick. 

Q.     That  was  the  old  man  ? 

A.     Yes,  sir. 

Q.  What  was  the  young  man  doing  ? 
'A.  The  young  man?  As  Parrish  struck  the  old  man 
the  young  man  started  and  run  back  up  the  sidewalk,  as 
Parrish  struck  the  old  man,  he  turned  partly  round  and 
struck  the  young  man  a  lick,  knocking  him  down  towards 
the  sidewalk. 

Q.     What  else  did  you  see? 

A.     I  noticed  the  young  man  throw  a  brick  at  Parrish, 

Q.     What  else  did  Parrish  do  ? 

A.  I  saw  Parrish  stoop  towards  the  sidewalk,  and  as  ho 
looked  down  to  the  sidewalk  he  made  a  spring  towards 
the  old  gentleman,  aind  as  he  did  so,  he  reached  to  the 
sidewalk. 

Q.    What  did  he  do  then? 

A.  He  picked  a  rock  from  the  sidewalk  and  threw  it 
at  the  boy. 

Q.     What  did  the  rock  do? 

A.  The  rock  hit  the  boy  on  the  head  and  the  boy  fell 
down. 

Q.     What  sized  rock  was  it? 

A.     I  cannot  say. 

Q.     Would  you  know  the  rock  if  you  saw  it  ? 
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A.     I  think  I  would,  sir. 

Q.     (Handing  witness  rock.)     Is  that  the  rock  ? 

A.  (Examining  rock.)  That  looks  very  much  like 
the  rocky  but  in  my  mind  I  was  thinking  it  was  a  little 
heavier,  probably  that  may  be  the  rock.  ^ 

Q.  How  far  were  you  from  Parrish  at  the  time  he  threw 
the  rock  ? 

A.  I  don't  know  the  exact  distance,  but  I  would  say 
somewhere — probably  eight  or  ten  feet,  I  don't  know  just 
exactly — probably  not  so  far.  I  was  standing  by  the  fence 
holding  to  a  board.  I  don't  recollect  how  far  they  were 
from  the  corner. 


An  examination  of  the  forgoing  testimony,  in  connec- 
tion with  the  instruction  above  quoted,  cannot  £ul  to  show 
the  inapplicability  of  the  instruction  to  the  facts  of  the 
case,  nor  that  the  jury  in  following  the  same  may  have  re- 
jected all  of  the  accompanying  or  explanatory  circum- 
stances. And  while  it  is  no  part  of  my  purpose  to  say 
that  the  evidence  in  the  case  is  not  sufficient  to  support  a 
finding  for  murder  in  the  second  d^ree,  I  do  say  that 
upon  the  whole  evidence  in  the  case  the  jury  would  have 
been  justified  in  returning  a  verdict  for  manslaughter. 
And  when  the  verdict  upon  such  evidence,  as  ia  the  case 
at  bar,  is  a  general  one,  although  found  on  an  indictment 
for  murder  in  the  second  degree,  it  is  doing  no  violence  to 
presume  that  the  jury  intended  by  the  same  to  find  the 
lowest  grade  of  homicide  included  in  the  charge  of  the  in- 
dictment    The  following  is  a  copy  of  the  verdict:     • 

"  State  of  Nebraska,  plaintiff*,  v.  Henry  Parrish,  defend- 
ant We  the  jury  in  this  case  being  duly  impaneled  and 
sworn  do  find  and  say  that  the  said  defendant  Henry  Par- 
rish is  guilty  as  he  stands  charged. 

"Robert  Bbybon, 

"Foreman.'^ 
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Section  489  of  the  CrimiDal  Code  provides,  "  That  in  all 
trials  for  murder,  the  jury  before  whom  such  trial  is  had, 
if  they  find  the  prisoner  guilty  thereof,  shall  ascertain  in 
their  verdict,  whether  it  be  murder  in  the  first  or  second 
degree  or  manslaughter ;  and  if  such  person  be  convicted 
by  confession,  in  open  court,  the  court  shall  proceed  by  ex- 
amination of  witnesses  in  open  court  to  determine  the  de- 
gree of  the  crime,  and  sliall  pronounce  sentence  accord- 
ingly." 

This  section  of  our  statute  was  borrowed  literally  from 
the  statutes  of  Oliio,  p.  275,  §  39,  Swan's  Rev.  Stat.  And 
before  the  settlement  of  this  state  the  latter  statute  had  re- 
ceived an  interpretation  by  the  courts  of  Ohio.  In  the 
case  of  Dick  v.  The  State  of  Ohio,  3  O.  S.  R.,  89,  the  court, 
in  the  opinion,  say  :  "  The  true  object  of  this  statutory  pro- 
vision is  apparent.  As  an  indictment  for  murder  in  the 
first  degree  embraces  each  of  the  three  degrees  of  criminal 
homicide,  of  either  of  which  the  accused  may  be  convicted, 
and  as  the  issue  which  the  jury  is  sworn  to  try,  involves  a 
charge  of  each  of  these  three  crimes  on  a  general  verdict  of 
guilty,  which  does  not  ascertain  the  degree  of  the  homi- 
cide, the  court  could  render  no  valid  judgment,  not  know- 
ing from  the  verdict  for  what  degree  of  crime  the  judg- 
ment should  be  rendered."  *  *  *  "The  supreme 
court  of  Ohio  held  on  the  circuit  in  the  case  of  The  State  v. 
TowUy  Wright's  Rep.,  75,  that  if  the  jury,  in  case  of  a  trial 
for  murder,  do  not  specify  in  their  verdict  whether  they 
find  the  accused  guilty  of  murder  in  the  first  or  second  (de- 
gree, or  manslaughter,  the  court  will  refuse  to  pass  sen- 
tence, and  award  a  new  trial  even  without  a  motion  on  the 
part  of  the  defendant.  And  this,  I  believe,  has  been  in 
accordance  with  the  uniform  practice  in  this  state." 

The  above  case  has  been  followed  by  the  later  ones  of 
Parks  V.  The  State,  Id.,  101.  Bobbins  v.  The  State,  8  O. 
S.  R.,  131.  Schoonwer  v.  The  Slate,  17  O.  S.  R.,  299, 
and  others.  See  also  Pe(yple  v.  Baza,  53  Gal.,  690.  8UUe 
V.  Bedman,  17  Iowa,  329. 
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The  language  of  the  statute  is  mandatory  and  controls 
all  trials  for  murder  of  any  degree.  Without  its  observ- 
ance the  verdict  confers  no  power  on  the  court  to  pass 
sentence  on  the  accused. 

If  this  view  of  the  law  be  deemed  too  radical,  then,  the 
jury  having  failed  to  ascertain  by  their  verdict  the  degree 
of  the  crime  in  accordance  with  the  spirit  of  our  criminal 
laws,  they  must  be  presumed  to  have  intended  to  find  the 
lowest  grade  of  criminality  w^hich  the  evidence  would  jus- 
tify.    This,  as  we  have  seen,  would  be  manslaughter. 

In  no  view  of  the  case  can  the  sentence  be  sustained. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Reyebsed  and  remanded. 


Maxwell,  J.,  concurs. 

Beese,  J.,  dissents.    {See  page  702.) 


18    41« 

Ji  M8    ^B  State,  ex  rel.  J.  Sterling  Morton,  v.  Wallace 
18  41}  Stevenson,  County  Clerk  op  Otoe  County. 

18    410 

^ 81    X.    Constitutional  Law:   incbeask  of  kumbsb  of  distbict 

JUDGES.  Under  the  pTOTisions  of  section  11  of  article  YI.  of 
the  constitution,  the  legislatnre  of  1886  had  the  power  to  pro- 
Tide  by  law  for  the  election  of  a  second  judge  of  the  district 
conrt  for  the  second  judicial  district,  notwithstanding  that 
the  legislature  of  1883  had  pro.\idcd  by  law  for  the  election  of 
an  additional  judge  for  the  third  judicial  district,  and  for  the 
creation  of  four  new  judicial  districts  and  for  the  election  of 
judges  for  each  thereof. 

2.    .     A  court  will  not  ordinarily  listen  to  an  objection  made 

to  the  constitutionality  of  an  act  of  the  legislature  by  .a  party 
whose  rights  it  does  not  affect,  and  who  has  therefore  no  interest 
in  defeating  it.     Cooley's  Con.  Lim.,  5  Ed  ,  197. 
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3.  .  There  is  a  wide  difference  between  the  weight  and  au- 
thority to  be  accorded  and  given  to  an  act  which  has  passed  the 
legiahiture  by  a  constitutional  majority  and  through  all  stages 
of  legislation,  and  been  approved  by  the  executive,  although  it 
may  be  inimical  to  some  provision  of  the  constitution,  and  a 
paper  which,  without  having  passed  the  legislature,  has,  through 
accident  or  design,  found  its  way  to  a  place  among  the  authen- 
ticated statutes.  The  former  should  be  respected  and  obeyed 
until  declared  invalid  by  the  judiciary  in  a  proper  legal  pro- 
ceeding, while  the  latter  may  be  disregarded  by  all. 

OniGiKAii  application  for  mandamus  to  compel  respond- 
ent to  issue  and  deliver  to  the  sherifiP  of  Otoe  county  no- 
tices  of  the  election  to  be  held  in  said  county  Nov.  8^  1885/ 
in  \vhich  shall  be  named  the  office  of  judge  of  the  district 
court  for  the  second  judicial  district. 

Charles  W.  Seymour ^  Frank  P.  Ireland,  and  Edwin  F. 
Warren,  for  relator. 

Frank  T.  Ransom  and  John  C.  Watson,  for  respondent. 

Ma^on  &  Whedon,  for  J.  L.  Mitchell,  intervenor. 

Cobb,  Ch.  J. 

The  principal  question  raised  by  the  motion  and  affida- 
vit of  the  relator  and  the  answer  of  the  respondent  in  this 
case  is,  whether  the  act  of  February  24, 1885,  entitled  "  An 
act  to  amend  sections  one  and  three  of  an  act  entitled  '  An 
act  to  apportion  the  state  into  judicial  districts,  and  for  the 
appointment  and  election  of  officers  thereof,'  approved 
February  24,  1883,"  approved  March  10,  1885,  is  in  vio- 
lation of  any  provision  of  the  constitution  of  the  state* 
Comp.  Stat.,  Ch.  5,  §  8. 

I  assume  it  to  be  universally  conceded  that  all  legislative 

power  of  the  people  of  this  state  not  granted  to  the  United 

States  or  prohibited  to  the  legislature,  or  reserved  to  the 

people  themselves  in  the  constitution  of  the  state,  either 

27 
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exjjressly  or  by  implication,  resides  in  the  legislature.  It 
will  not  be  contended  that  the  passage  of  the  act  in  ques- 
tion was  not  the  exercise  of  legislative  power,  nor  that  it 
was  the  exercise  or  attempt  to  exercise  any  part  of  the  leg- 
islative power  granted  to  the  congress  of  the  United  States. 
Was  it  the  exercise  of  a  power  prohibited  to  the  legislature 
or  reserved  to  the  people  themselves  in  the  constitution^ 
either  expressly  or  by  implication? 

Section  11  of  article  VI.  of  the  constitution  contains  the 
provision  of  that  instrument  which  is  claimed  to  be  vio- 
lated, by  the  passage  of  the  act  under  consideration.  It 
reads  as  follows:  "The  legislature,  whenever  two-thirds  of 
the  members  elected  to  each  *  house  shall  concur  therein, 
may,  in  or  after  the  year  one  thousand  eight  hundred  and 
eighty,  and  not  oftener  than  once  in  every  four  years,  in- 
crease the  number  of  judges  of  the  district  courts  and  the 
judicial  districts  of  the  state." 

Although  the  language  of  this  section  is  that  of  a  grant 
of  power,  yet  it  being  found  in  an  instrument  which  deals 
in  prohibitions,  restrictions,  and  reservations,  and  not  in 
grants  of  power,  it  must  be  construed  to  be  a  restriction 
upon  the  general  power  of  legislation  inhering  in  the  peo- 
ple as  represented  in  the  legislature. 

The  power  of  legislation  on  the  subject  under  considera- 
tion is,  by  the  terms  of  the  above  section,  restricted  in  more 
respects  than  one.  It  is  not  to  be  exercised  at  all  until  the 
lapse  of  four  years  after  the  general  taking  effect  of  the 
constitution,  and  then  only  by  the  concurrence  of  two-thirds 
of  the  members  elect  of  each  house  of  the  legislature.  To 
these  restrictions  it  is  claimed  that  the  language  of  the  sec- 
tion adds  another,  to-wit,  that  the  power  of  legislating  to 
effect  the  above  objects  becomes  exhausted  and  lies  dormant 
until  the  lapse  of  another  term  of  four  years.  While  it  is 
not  my  present  purpose  to  deny  the  above  construction,  I 
will  say  that  if  it  is  the  true  meaning  of  our  constitution — 
if  one  l^islature  may  pass  an  act  which  the  next  l^isla- 
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ture  Diay  not  amend  or  repeal,  or  if  one  legislature  pos- 
sesses a  power  which  is  denied  to  its  successor,  then  I  think 
that  it  presents  an  anomalj  in  fundamental  law-makings 
and  is  an  exception  to  an  otherwise  universal  rule. 

But  in  the  view  that  I  take  of  the  section  of  the  consti- 
tution now  under  consideration,  the  power  granted  to  the 
legislature,  "  Whenever  two-thirds  of  the  members  elected 
to  each  house  shall  concur  therein,"  to,  "in  or  after  the  year 
one  thousand  eight  hundred  and  eighty,  and  not  oftener 
than  once  in  every  four  years,  increase  the  number  of  judges 
of  the  district  courts,''  was  not  only  not  exhausted  by  the 
passage  of  the  act  of  February  24,  1883,  but  is  not  ex- 
hausted by  that  of  1885. 

Section  one  of  the  article  of  the  constitution  under  con- 
sideration provides  that,  "The  judicial  power  of  this  state 
shall  be  vested  in  a  supreme  coui-t,  district  courts,"  etc. 
Section  nine  provides  that,  "The  district  courts  shall  have 
both  chancery  and  common  law  jurisdiction,  and  such  other 
jurisdiction  as  the  legislature  may  provide,"  etc.  Section 
ten  divides  the  state  into  six  judicial  districts,  and  provides 
that,  "In  each  of  which  shall  be  elected  by  the  electors 
thereof  one  judge,  who  shall  be  judge  of  the  district  court 
therein,"  etc.  Then  follows  section  eleven.  That  part  of 
which  is  applicable  to  the  question  being  examined  is  here-^ 
in  quoted. 

It  will  thus  be  seen  that  the  constitution  provided  for 
six  district  courts,  and  that  until  the  year  1880,  and  until 
the  legislature  by  a  two-thirds  vote  of  each  house  should 
otherwise  provide,  there  should  be  but  one  judge  to  each 
of  said  courts.  But  that  after  the  year  J  880,  and  by  the 
legislative  majority  therein  specified,  the  number  of  such 
judges  might  be  increased.  The  number  of  such  judges 
had  only  been  fixed  by  the  language,  "  The  state  shall  be 
divided  into  six  judicial  districts,  in  each  of  which  shall  be 
elected  by  the  electore  thereof  one  judge."  It  is  also  true 
that,  by  the  terms  of  the  eleventh  section,  in  and  afler  the 
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year  1880  the  legislature  in  the  manoer  stated  may  increase 
the  number  of  the  judicial  districts,  and  that  would  indi- 
rectly increase  the  number  of  judges,  by  force  of  the  lan- 
guage of  the  tenth  section,  authorizing  the  electors  of  each 
of  the  original  districts  to  elect  one  judge.  But  the  lan- 
guage of  the  section  empowers  the  legislature  to  directly 
"increase  the  number  of  judges  of  the  district  courts,"  and 
surely  when  a  power  is  granted  to  do  a  thing  directly  we 
need  not  justify  the  doing  of  it  under  another  indirect  and 
constructive  grant  of  power.  There  being  then  one  judge 
provided  for  each  of  the  six  district  courts,  the  legislature 
may,  in  or  after  1880,  increase  this  number.  May  they 
increase  it  in  one  district,  or  in  any  or  all  of  them?  Ob- 
viously, not  only  from  the  language  used  but  from  the  very 
nature  of  the  subject  matter,  in  any  or  all  of  the  districts. 
But  not  in  any  oftener  than  once  in  fonr  years.  Under 
this  power  the  legislature  of  1883  increased  the  number 
of  the  judges  of  the  district  court  of  the  third  district. 
But  did  such  action  exhaust  the  power  of  that  legislature 
or  any  of  its  successors  to  increase  the  number  of  such  judges 
in  any  or  all  of  the  other  judicial  districts  not  oftener  than 
once  in  four  years?     I  think  not. 

If  this  construction  and  these  conclusions  are  correct; 
then  the  act  of  1885,  under  discussion,  as  well  as  the  act 
of  February  24,  1883,  are  fully  warranted  by  the  provis- 
ion of  the  constitution  above  quoted.  The  writer  is  of  the 
opinion  that  there  are  other  grounds  upon  which  such  leg- 
islation may  be  justified  and  defended  against  the  charge 
of  being  inimical  to  the  constitution  of  the  state,  but  hav- 
ing, to  my  own  satisfaction  at  least,  found  in  the  above 
considerations  ample  authority  under  the  constitution  for 
the  legislation  under  consideration,  the  discussion  of  this 
branch  of  the  case  will  not  be  further  pursued. 

There  seemed  to  be  a  general  desire  on  the  part  of  the 
bar,  the  press,  and  the  people  throughout  the  state,  and  es- 
pecially of  the  second  and  third  judicial  districts,  that  the 
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question  of  the  constitutionality  of  the  act  of  March  10, 
1885,  should  be  examined  and  decided  by  this  court. 
Otherwise  I  should  not  have  deemed  such  examination 
and  decision  necessary  for  the  purpose  of  ascertaining  the 
duty  of  the  respondent  to  obey  the  law  as  it  came  from  the 
legislative  and  executive  branches  of  the  state  government. 
While  it  will  not  be  denied  that  any  citizen  may  invoke 
the  provisions  of  the  constitution,  state  or  federal,  for  tlie 
assertion  or  protection  of  any  of  his  rights,  either  of  per- 
son, family,  or  property,  yet  it  may  well  be  doubted  that 
the  incumbent  of  a  ministerial  office,  created  by  and  whose 
current  duties  rest  solely  upon  legislative  authority,  may 
invoke  the  provisions  of  the  constitution  as  a  justification 
of  his  refusal  to  discharge  a  plain  statutory  duty.  Under 
our  present  system,  lawsuits  may  be  prosecuted  or  defended 
only  by  a  real  party  in  interest.  Such  party  only  has  the 
right  to  make  a  record  which  will  render  the  question  liti- 
gated res  adjudicata.  This  proposition  is  clearly  estab- 
lished by  authorities  cited  by  counsel  for  the  intervenor. 
The  respondent  can  have  no  interest  greater  or  different 
from  that  of  any  other  citizen  in  the  constitutional  question 
which  he  invokes.  If  he  has,  it  is  so  small  that  it  is  suffi- 
ciently answered  by  the  maxim  ^^De  minibus  non  curat 
lex." 

In  the  case  of  State,  ex  rel.  Huff,  v.  McLelland,  ante  p. 
236,  this  court  refused  to  issue  a  mandamus  to  compel  the 
respondent,  who  is  county  clerk  of  Nance  county,  to  insert 
in  the  notice  of  the  annual  election  among  the  officers  to  be 
elected  that  of  register  of  deeds,  upon  its  being  made  to 
appear  that  the  act  of  1885,  entitled  "An  act  to  provide 
for  the  election  of  register  of  deeds,  and  to  define  his  duties 
and  fix  his  compensation,"  etc.,  when  introduced  and 
passed  both  branches  of  the  legislature,  contained  a  pro- 
vision for  the  election  of  a  register  of  deeds  only  in  coun- 
ties having  15,000  inhabitants,  but  in  the  enrollment  was 
m  changed  as  to  apply  to  "each  county  having  a  popula- 
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tion  of  1,500  inhabitauts  or  more;"  the  county  of  Nance 
having  a  population  of  more  than  1,500  and  less  than  15,- 
000  inhabitants. 

The  question  presented  in  that  case  was  not  whether  the 
law  as  printed  in  the  statute  book  was  inhibited  by  the 
terms  of  the  constitution,  but  whether  it  had  passed  the 
l^islature  at  all.  And  I  think  there  is  a  wide  difference 
between  the  weight,  character,  and  consideration  to  be 
given  to  a  paper  which  has  passed  through  all  the  stages 
of  legislation  in  due  form,  and  been  approved  by  the  exec- 
utive and  placed  in  the  proper  custody,  although  it  may  be 
of  a  character  inhibited  by  the  terms  of  the  constitution^ 
and  a  paper  which  without  having  been  considered  or 
passed  by  the  legislature  has,  through  accident  or  design, 
found  a  place  among  the  laws.  The  former  should  be  re- 
spected and  observed  until  declared  invalid  by  the  judiciary 
in  a  proper  legal  proceeding,  while  the  latter  may  be  dis- 
regarded by  all. 

A  writ  of  mandamus  will  issue  as  prayed. 

Judgment  aocokdinglt. 
The  other  judges  concur. 

»8_26S  ; 

18    421 
33    TW 

I  18    422| 

l|^  ^       The  State  op  Nebraska,  ex  rel.  Tobias  Castor,  v. 
45  s3o|  The  Board  op  Supervisors  op  Sajjq^e  County 

50   ^1  ETAL. 

1.  Township  Organization :  trial  of  couin?  officebs  by 
SUPEBYISOBS.  In  counties  under  township  organization  the 
board  of  snpervisors  have  authority  to  hear  and  determine  com- 
plaints against  oonnty  officers  nnder  the  provisions  of  article 
two,  chapter  18  of  the  Compiled  Statutes  1885. 

3.    :    :    COMPLAINT.    When  the  hoard  has  assumed 

jurisdiction  of  such  a  cause,  and  has  passed  upon  the  sufficiency 
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of  the  complaint,  and  afterwards  refused  to  act  in  the  case,  and 
upon  an  application  to  the  snpreme  court  in  the  exercise  of  its 
original  jurisdiction  for  a  mandamus  to  compel  action,  the  court 
-will  not  inquire  into  the  snfBciency  of  the  complaint  further 
than  to  ascertain  if  it  is  such  a  complaint.  To  that  extent  the 
complaint  was  examined,  and  Held,  Sufficient. 

3.  Mandamus:    jtdgment  of  county  boabd  cannot  be  cqn- 

TROLLED.  While  the  supreme  court  can  by  a  mandamus  com- 
pel a  board  of  county  supervisors  to  act  upon  a  complaint  against 
A  county  officer,  yet  it  can  in  no  way  control  its  judgment  or 
legal  discretion. 

4.  Removal  of  County  Officers:     teial  befoke  county 

BOABD.  A  respondent,  in  a  proceeding  to  remove  him  from  a 
county  office,  has  the  right  to  present  as  many  legal  questions  for 
decision  by  the  county  board  as  he  may  think  necessary  for  his 
proper  defense,  but  the  board  has  the  authority  and  right  to  de- 
cide such  questions  either  with  or  without  argument,  as  it  may 
deem  proper.  It  is  not  required  to  waste  time  in  listening  to 
unnecessary  arguments. 

6,     ■  UNNECE68ABY  COSTS  TAXED  TO  PABTY  MAKING  TBEM. 

Where  a  party  to  a  proceeding  before  the  county  board  causes 
the  attendance  of  unnecessary  witnesses,  or  in  any  other  man- 
ner needlessly  augments  the  costs  and  expenses  of  a  trial,  it  is 
within  the  power  of  the  board  to  tax  such  unnecessary  costs  to 
the  party  making  them,  and  it  should  in  all  proper  cases  exer- 
cise such  power. 

6,  :  QUOBUM  OF  BOABD  SUFFICIENT.  In  a  proceeding  be- 
fore a  board  of  supervisors  to  remove  from  office  a  county  officer 
two-thirds  of  all  the  members  elected  constitute  a  quorum.  It 
is  not  essential  that  all  the  members  be  present.  But  of  a  spe- 
cial meeting  all  must  be  notified. 

7.     :    DUTY  OF  COUNTY  BOABD.    When  a  complaint  against  a 


county  officer  is  made  and  filed  with  the  county  clerk  it  is  the 
duty  of  the  county  board  to  hear  it.  They  have  no  authority 
to  order  its  removal  to  the  district  court  for  triaL 

Original  application  for  mandamus. 

Origgs  &  Rinahery  for  relator. 

F.  L  Fo88,  J.  H.  Grimm,  Ryan  Brothers^  and  Abbott  & 
Abbotty  for  respondents. 
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Reese^  J. 

This  is  an  application  to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  for  a  writ  of  mandamus  directed  to 
the  county  board  of  supervisors  of  Saline  county  requiring 
it  to  proceed  to  the  examination  of  certain  charges  preferred 
against  Charles  W.  Meeker,  the  clerk  of  the  district  court, 
by  the  relator  herein. 

From  the  record  before  us  it  appears  that  on  the  fourth 
day  of  August,  1885,  the  relator  filed  in  the  office  of  the 
county  clerk  of  Saline  county  a  complaint  against  Meeker 
charging  him  with  official  misdemeanors  as  such  officer,  and 
that  the  county  clerk  issued  a  summons  to  him,  as  is  pro- 
vided by  article  two  of  chapter  eighteen  of  the  Compiled 
Statutes  of  1885.  The  charges  and  specifications  are  quite 
lengthy,  and  will  not  be  noticed  in  detail.  On  the  25th 
day  of  August  the  matter  came  up  for  hearing  before  the 
supervisors,  when  the  respondent  filed  a  plea  to  the  juris- 
diction of  the  board.  In  this  it  was  contended  that  the 
statute  not  having  conferred  such  powers  upon  the  board 
of  supervisors,  they  were  without  authority  to  act.  The 
session  continued  from  day  to  day,  until  the  29th.  During 
this  time  a  number  of  other  pleas,  motions,  etc.,  were  filed 
by  the  respondent,  which  were,  briefly  stated,  as  follows: 

Denying  the  right  of  the  board  to  proceed  without  all 
the  members  being  present. 

That  the  costs  be  taxed  to  complainant. 

An  objection  to  the  board  delegating  any  of  its  powers 
to  the  chairman,  such  as  determining  the  order  of  argu- 
ment upon  interlocutory  questions,  etc. 

A  general  demurrer  to  the  complaint. 

An  objection  to  the  jurisdiction  of  the  board,  for  the  rea- 
son that  a  member  was  acting  without  authority,  he  not 
being  a  legal  member  of  the  board. 

Denying  the  jurisdiction  of  the  board,  for  the  reason 
that  two  townships  of  the  county  were  without  representa- 
tion thereon. 
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A  deraand  for  a  jury  trial. 

A  demand  or  motion  for  permission  to  examine  the 
members  of  the  board  as  to  their  qualifications  to  sit  in  tlie 
case. 

A  motion  for  a  change  of  venue. 

These  questions  were  disposed  of  in  their  order,  and  the 
<:ase  retained  for  hearing,  until  the  board,  apparently  tired 
of  the  protracted  proceedings,  and  perhaps  uncertain  as  to 
their  powers  and  duties,  passed  the  following  preamble  and 
resolution : 

"  Whereas,  Three  days  have  already  been  used  by  this 
board  in  the  consideration  of  the  case  of  The  State^  ex  rel, 
Ckistor,  V.  Meeker;  and 

"  Whereas,  All  of  said  time  has  been  given  to  the  consid- 
eration of  motions  made  by  defendant's  counsel;  and 

'*  Whereas,  Counsel  for  defendant  have  notified  this  board 
that  they  intend  to  file  separate  objections  to  each  and 
every  one  of  the  thirty  specifications  in  the  complaint,  and 
subpoena  1920  witnesses;  and 

"  Whereas,  Owing  to  the  dilatory  motions  made  by  de- 
fendant^ and  proposed  to  be  made,  and  the  length  of  time 
consumed  by  defendant  in  discussing  said  motions,  it  will 
be  almost  impossible  to  ever  reach  a  final  conclusion  of 
8aid  cause  before  this  board ;  and 

"Whereas,  Counsel  for  defendant  not  only  refuse  to 
obey  the  orders  of  this  board,  but  often  use  insulting,  lan- 
guage toward  the  members  thereof,  and  declare  that  said 
board  has  no  power  to  punish  for  contempt,  or  to  compel 
them  to  obey  the  orders  of  this  board,  nor  authority  to 
issue  subpoenas,  or  compel  the  enforcement  of  its  orders; 
and 

"  Whereas,  This  board  has  no  power  to  enforce  its 
orders,  and  cannot  compel  the  defendant  to  desist  from 
fih'ng  motions,  and  to  proceed  with  the  trial  of  this  cause ; 
and 

"  Whereas,  It  is  held  and  ruled,  on  motion  of  defendant, 
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that  all  the  twenty  members  of  this  board  mast  be  present 
in  order  to  l^ally  try  this  cause ;  and 

"  Whereas,  It  will  scarcely  be  possible  for  all  the  mem- 
bers of  this  board  to  be  present  during  the  great  length  of 
time  which  will  be  required  to  complete  the  hearing  of 
said  cause ;  and 

'*  Whereas,  Counsel  for  defendant  strenuously  urge  that 
the  board  may  and  should,  under  the  law,  direct  the  county 
attorney  of  this  county  to  take  this  cause  to  the  district 
court  for  trial ;  therefore,  be  it 

*^  Resolved,  By  this  board,  that  the  county  attorney  of  this 
county  be  and  is  hereby  instructed  to  carry  this  case  to  the 
district  court  of  this  county  for  trial,  and  that  this  board 
refuses  to  proceed  any  further  with  the  hearing  of  this 
cause,  and  the  costs  thus  far  made  be  and  are  hereby  taxed 
to  the  complainant.'^ 

Another  '^  motion  "  was  filed  by  the  respondent,  but  no 
further  action  was  taken  by  the  board.  It  is  now  sought 
to  compel  action.  If  this  court  has  jurisdiction  to  issue 
the  writ  at  all  it  can  only  be  to  require  respondent  to  act, 
and  exercise  its  judgment.  It  cannot  control  legal  discre- 
tion.    Sec.  645,  Civil  Code. 

The  first  question  presented  by  the  respondents  is  as  to 
the  suflBciency  of  the  charges  and  specifications.  As  the 
present  jurisdiction  of  this  court  in  this  case  is  original  and 
not  •appellate,  we  can  have  no  occasion  to  pass  upon  this 
question.  It  appears  from  the  record  that  the  county 
board  has  held  them  to  be  suflScient.  That  must  be  final, 
BO  far  as  the  action  of  the  board  is  concerned,  until  reversed 
either  by  itself  or  by  an  appellate  tribunal.  It  may  be, 
and  is  perhaps,  true  that  we  may  look  into  the  record  suf- 
ficiently to  ascertain  whether  or  not  the  paper  styled 
•'  charges  and  specifications  "  contains  enough  to  raise  it  to 
the  dignity  of  what  it  purports  to  be,  and  for  that  purpose 
we  have  examined  it  and  found  it  sufficient. 

The  next,  and  perhaps   most  important,  question  pre- 


JULY  TERM,  1885.  427 

state  V.  8aline  County. 

sented  by  this  record  is  as  to  the  jurisdiction  aod  powers  of 
a  board  of  county  supervisors  to  entertain  charges  of  this 
kind,  and  remove  county  officers  from  office.  The  power 
of  county  commissioners  to  do  so  under  the  provisions  of 
Art.  2  of  chapter  18  of  the  Compiled  Statutes  of  1885  ia 
conceded.  But  it  is  claimed  by  respondents  that  a  board 
of  supervisors  has  no  such  power.  Section  2  of  the  act  re- 
ferred to  provides  that,  **any  person  may  make  such 
charge,  and  the  board  of  commissioners  shall  have  exclu- 
sive original  jurisdiction  thereof  by  a  summons.'^  Thia 
act  was  passed  by  the  territorial  legislature,  being  found 
in  chapter  45  of  the  Revised  Statutes  of  1866,  and  has  re- 
mained upon  our  statute  books  ever  since.  At  the  time  of 
its  passage  the  laws  of  the  territory  provided  for  a  system 
of  county  government  only  by  a  board  of  county  commis- 
sioners. (See  chapter  9,  Revised  Statutes,  1866.)  Thia 
law  remained  in  force  until  the  act  of  Februaiy  27,  1873, 
took  effect.  (General  Statutes,  p.  241.)  The  new  law 
continued  in  force  the  provisions  of  the  old,  so  far  as  tha 
board  was  concerned,  and  provided,  Sec.  2,  page  232,  that 
"  The  powers  of  a  county  as  a  body  politic  and  corporate 
shall  be  exercised  by  a  board  of  county  commissioners.'^ 
On  the  first  day  of  November,  1875,  the  present  constitu- 
tion became  the  supreme  law  of  this  state.  Section  five  of 
the  article  (10)  on  counties  requires  the  legislature  to  pro- 
vide by  general  law  for  township  organization,  under  which 
any  county  might  organize  when  a  majority  of  the  legal 
voters  should  so  decide.  Under  this  provision  of  the  con- 
stitution the  present  law  was  passed.  Section  21  of  chap- 
ter 18  of  the  Compiled  Statutes  of  1885  is  as  follows: 
"  The  powers  of  the  county  as  a  body  corporate  or  politic 
shall  be  exercised  by  a  county  board,  to-wit:  In  countiea 
under  township  organization  by  a  board  of  supervisors,, 
which  shall  be  composed  of  the  town  and  such  other  su- 
pervisors as  are  or  may  be  elected  pursuant  to  law;  m 
counties  not  under  township  organization,  by  the  board  of 
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T5ounty  commissioDers/'  From  the  legislation  upon  this 
siubject  it  would  seem  that  in  so  far  as  the  authority  of  the 
counties  as  a  body  politic  was  concerned,  it  was  the  purpose 
of  the  legislature  to  make  the  board  of  county  supervisors 
the  successors  in  oflBce  of  the  commissioners  upon  the  adop- 
tion of  township  organization,  and  vice  versa  upon  its  dis- 
tjontinuance,  so  far  as  their  powers  were  concerned,  which 
were  not  changed  by  law.  It  is  provided  that  when  town- 
ship organization  shall  cease  the  oflSces  of  the  county  com- 
missioners made  vacant  shall  be  restored  as  at  the  time  of 
its  adoption ;  that  the  commissioners  shall  be  the  legal  suc- 
cessors of  the  supervisors,  etc.  Sees,  67,  68,  and  69,  Chap. 
18,  Compiled  Statutes  1885. 

In  the  StatCy  ex  rd.,  v.  OUaon,  15  Neb.,  247,  it  was  held 
that,  "The  trial  and  ousting  from  office  of  a  sheriff  for  cor- 
ruption, under  paragraph  5  of  Sec.  1,  Art.  2,  Chapter  18, 
<^ompiled  Statutes,  by  the  board  of  county  commissioners, 
is  not  the  exercise  of  judicial  power  nor  of  the  power  of 
impeachment,  but  of  a  quasi  political  and  administrative 
power  not  denied  to  such  bodies  by  the  constitution."  This 
being  true,  and  the  board  of  supervisors  being  a  substitu- 
tion for  the  board  of  commissioners  in  the  general  exercise 
of  this  political  power,  it  would  seem  to  be  clear  that  such 
board  would  succeed  to  the  powers  of  the  commissioners 
of  that  nature,  except  where  otherwise  provided  by  statute, 
or  to  be  clearly  inferred.  As  we  have  seen,  at  the  time  of 
the  passage  of  the  law  for  the  removal  of  county  officers 
the  board  of  commissioners  was  the  only  administrative 
and  political  agency  of  the  counties  of  the  territory  and 
state,  and  with  that  view  the  law  was  passed,  not  so  much 
to  confer  the  jurisdiction  upon  the  commissioners,  but  upon 
the  body  exercising  and  enforcing  this  administrative  and 
political  power. 

We  therefore  conclude  that  the  county  board  of  super- 
visors has  all  the  jurisdiction  and  power  under  the  law  for 
the  removal  of  county  officers  in  counties  under  township 


JULY  TERM,  1885.  42» 

state  V.  Saline  County. 

organization  that  the  board  of  coram issiouers  has  in  coun^ 
ties  not  under  such  organization,  and  that  it  is  the  duty  of 
respondents  to  proceed  with  the  trial  of  the  charges  pre- 
ferred against  the  clerk.  This  of  course  is  to  be  under- 
stood as  not  in  any  way  interfering  with  their  discretion  or 
judgment  in  passing  upon  any  legal  questions  arising  in  the 
case,  either  upon  the  suflBciency  of  the  allegations  of  the 
complaint,  the  competency  of  testimony,  or- their  final  con- 
clasion.  Nor  can  it  affect  the  rights  of  the  parties  as  to 
the  presentation  of  legal  questions  by  motion  or  otherwise 
during  the  hearing,  if  one  is  had. 

In  view  of  the  very  remarkable  preamble  and  resolu^ 
tlons  adopted  by  the  board,  it  is  deemed  proper  to  notice 
some  of  the  recitals  and  declarations  therein  in  order  to 
furnish  a  guide  for  their  future  action  upon  the  questions 
therein  referred  to. 

It  IS  said  "counsel  for  defendant  have  notified  this 
board  that  they  intend  to  file  separate  objections  to  each 
and  every  one  of  the  thirty  specifications  in  the  complaint^ 
and  subpoena  1920  witnesses.'^ 

The  defendant,  by  his  counsel,  has  the  right  to  attack 
"each  and  every"  of  the  charges  and  specifications  con- 
tained in  the  complaint.  But  in  this  they  must  be  gov- 
erned by  the  usual  rules  of  practice  obtained  in  courts  of 
justice,  and  all  these  objections  would  have  to  be  in  one 
paper  filed  at  once  and  disposed  of  at  once.  If  any  of 
the  charges  or  specifications  should  be  found  insufficient 
in  law  they  can  be  so  held,  and  the  objection  as  to  them 
sustained.  As  to  the  array  of  witnesses,  it  is  clearly  within 
the  power  of  the  board  to  tax  the  costs  made  by  calling 
unnecessary  witnesses  to  the  party  calling  them;  and  this 
power  should  be  freely  exercised  if  necessary. 

Another  recital  is  to  the  effect  that  as  defendant  had 
filed  and  proposed  filing  dilatory  motions,  and  the  length 
of  time  occupied  in  discussing  them,  it  would  be  impos- 
siljle  for  the  board  to  reach  a  final  conclusion,  etc.     There 
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t^an  be  no  doubt  but  that  a  respondent  in  such  case  has  the 
right  to  present  such  legal  questions  for  decision  as  he  may 
think  necessary  to  his  proper  defense.  But  it  is  equally 
<;lear  that  the  board  have  the  right  to  decide  all  such  ques- 
tions either  with  or  without  argument,  as  they  may  prefer, 
and  where  a  question  is  presented  nipon  which  they  feel 
ready  to  decide  without  argument  they  should  do  so.  No 
time  should  be  lost  listening  to  unnecessary  arguments. 

It  is  recited  further,  that  the  defendant  refuses  to  obey 
the  orders  of  the  board,  uses  insulting  language  towfu^  the 
members,  and  that  the  board  has  no  authority  to  enforce 
its  orders,  etc.  Upon  this  part  of  the  case  the  relator  has 
tjited  no  statute  conferring  this  power  upon  the  board. 
But  if  such  power  does  not  exist  it  does  not  deprive  the 
board  of  the  power  to  hear  the  case  and  decide  upon  the 
merits  of  the  testimony  adduced,  and  it  can  hardly  be 
believed  that  a  respondent  in  such  a  proceeding  would 
be  willing  to  mistreat  or  shovf  disrespect  for  the  tribunal 
whose  duty  it  was  to  pass  upon  questions  so  directly  af- 
fecting his  interests.  The  suggestion  that  a  respectable 
attorney  would  do  so  is  not  to  be  for  a  moment  enter- 
tained. 

The  ruling  of  the  board  that  "all  the  twenty  members 
of  the  board  must  be  present  in  order  to  legally  try  the 
cause ^'  is  most  clearly  wrong.  "Two-thirds  of  all  the 
supervisors  elected  in  the  county  shall  constitute  a  quorum,'' 
«tc.  Sec.  68,  Ch.  18,  Compiled  Statutes  1885.  But  of  a 
special  meeting  all  must  be  notified. 

The  board  had  no  authority  to  direct  the  county  attor- 
ney to  take  the  case  to  the  district  court  or  to  any  other 
<X)urt.  It  is  their  duty  to  hear  it  and  decide  it  so  long  as 
the  relator  insists  upon  the  same  being  done. 

It  is  the  duty  of  the  board  to  act  in  the  case.  It  hav- 
ing refused  to  do  so  the  writ  must  be  awarded  as  prayed. 

Judgment  aoookdingly. 
The  other  judges  concur. 
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The  State  of  Nebraska,  ex  rel.  John  C.  Metcalp, 
V.  O.  C.  Reynolds  et  al. 


1.  Liquors:   license:  bemonstbance.    The  provision  of  section     ]|  ^ 

three  of  chapter  fifty  of  the  Oompiled  Statutes  of  1885,  hy   ' 

which  it  is  proTided  that  upon  an  objection,  protest,  or  re- 
monstrance being  filed  against  the  issuance  of  a  license  to  sell 
intoxicating  liquors,  the  county  board  or  city  council  shall  ap- 
point a  day  for  hearing  the  case,  is  mandatoiy,  and  the  board  or 
council  have  no  authority  to  proceed  immediately  to  the  inves- 
tigation of  the  matters  alleged  in  the  remonstrance,  and  a  man- 
damus will  issue  to  compel  the  proper  action  of  the  board  or 
council. 

2.    :    :    HEABINO.   The  fact  that  a  representative  of  the 

remonstrants  was  present  and  made  no  objection  to  the  matter 
being  investigated  by  the  council,  would  not  confer  the  right 
upon  such  council  to  issue  the  license  without  appointing  a 
time  for  the  hearing,  neither  would  the  board  or  council  have 
the  right  to  appoint  the  then  present  time  for  such  hearing. 
The  purpose  of  the  law  is  that  a/utvre  time  must  be  appointed 
in  order  that  all  persons  interested  may  be  present  with  their 
witnesses. 


3.  :  :  MANDAMUS.  Upon  an  application  for  a  man- 
damus to  compel  the  appointment  of  a  time  for  the  hearing  of  a 
remonstrance  it  is  no  defense  to  allege,  nor  will  this  court  in- 
quire as  to,  the  falsity  of  the  fiicts  alleged  in  the  remonstrance. 
It  is  sufficient  if  one  is  filed. 

Original  application  for  mandamus. 

Ada  H.  Bittenbender  and  H.  C.  BiUenbender,  for  rela- 
tor. 

D.  C.  MoEillipj  for  respondent. 

Reebe^  J. 

On  the  first  day  of  the  present  term  of  this  court  an  ap- 
plication for  a  writ  of  mandamus  was  made,  and  upon 
hearing  the  same  a  peremptory  writ  was  granted.      On 


432      SUPREME  COURT  OF  NEBRASKA. 

State  V.  Reynolds. 

that  day  court  adjourned  until  the  11th  of  August,  in  ac- 
cordance with  ail  order  at  that  time  niade^  and  of  which 
notice  had  been  previously  given  by  the  clerk.  After  the 
issuance  and  service  of  the  writ  the  respondents  appeared 
and  moved  to  vacate  it,  and  for  leave  to  answer  to  the 
merits,  alleging  as  ground  therefor  that  they  had  been 
misled  by  the  adjournment  of  the  court,  having  been  led 
to  believe  that  no  business  would  be  transacted  until  the 
11th  of  August.  The  motion  contains  other  grounds 
which  we  will  notice  ih  their  order. 

The  application  for  the  writ  alleged  in  substance  that 
the  respondents  were  the  mayor  and  city  council  of  the 
city  of  Seward;  that  prior  to  the  23d  day  of  April,  1885^ 
one  Frederick  Bick  filed  in  the  oifice  of  the  city  clerk  of 
Seward  his  petition  for  a  license  to  sell  intoxicating  liquors^ 
due  notice  of  which  was  given,  and  that  on  the  date  above 
uamed,  and  during  a  session  of  the  city  council,  the  relator^ 
with  others,  filed  with  them  a  remonstrance  in  writing,  ob- 
jecting to  and  resisting  the  granting  of  the  license;  that  the 
respondents  instead  of  appointing  a  day  for  the  hearing  of 
said  cause,  as  required  by  section  three,  chapter  60,  Cora- 
piled  Statutes  of  1885,  proceeded  at  once  and  on  that  day 
and  at  that  session  to  grant  the  license,  which  was  then 
done.  A  mandamus  was  prayed  to  compel  a  compliance 
with  the  law.  The  answer  allies  that  the  city  council  did 
appoint  a  day  for  hearing  the  questions  presented  by  the 
remonstrance,  and  that  the  day  so  appointed  was  the  same 
day,  to-wit,  the  23d  of  April,  at  the  meeting  of  the  coun- 
cil then  in  session ;  and  that  the  remonstrance  was  fully 
heard  at  that  time  and  the  objections  found  to  be  without 
merit,  and  it  is  sought  to  be  shown  by  aflGdavits  on  file 
that  the  attorney  for  remonstrants  was  satisfied  with  the 
investigation  and  made  no  further  objections  to  the  grant- 
ing of  the  license.  The  record  of  the  proceedings  of  the 
council  is  as  follows: 

"Petition   and   bond  of  Frederick  Bick  to  sell  malt^ 
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spirituous^  and  vinuous  liquors  in  the  first  ward  was  ac- 
cepted and  license  ordered  by  the  following  vote:  Yeas, 
Sanders,  Mulfinger,  and  Merriam.    Nays,  Welch. 

"Messrs.  Beaver,  Chapin,  Metcalf,  and  Hays  remon- 
strated against  issuing  F.  Bick  license.  B>emonstrance 
overruled  and  license  granted.^' 

While  it  is  perhaps  true  that  the  record  of  the  council 
would  be  the  only  proper  evidence  of  what  was  done,  so 
far  as  the  facts  should  properly  appear  of  record,  and  that 
the  record  does  not  show  the  appointment  of  a  time  at 
which  the  remonstrance  should  be  heard,  yet  we  think  the 
fects  claimed,  even  if  shown  by  the  record,  would  be  no  de- 
fense to  this  proceeding. 

The  section  of  the  law  above  referred  to  is  as  follows: 
"If  there  be  any  objection,  protest,  or  remonstrance  filed 
in  the  office  where  the  application  is  made,  against  the 
issuance  of  said  license,  the  county  board  (city  council) 
shall  appoint  a  day  for  hearing  of  said  case,  and  if  it  shall 
be  satisfactorily  proven  that  the  applicant  for  license  has 
been  guilty  of  the  violation  of  any  of  the  provisions  of  tliis 
act  within  the  space  of  one  year,  or  if  any  former  license 
shall  have  been  revoked  for  any  misdemeanor  against  the 
laws  of  this  state,  then  the  board  shall  refuse  to  issue  such 
license.^' 

It  will  be  seen  that  if  there  be  any  "objection,  protest, 
or  remonstrance,^^  the  board  or  council  "shall  appoint  a 
day  for  hearing  of  said  case.'*  This  language  is  imperative 
and  mandatory.  No  further  action  toward  granting  the 
license  can  be  taken.  The  power  of  the  council  to  proceed 
further,  except  to  appoint  a  day  for  hearing,  is  suspended. 
They  have  but  one  duty  to  perform  and  that  is  to  "appoint 
a  day  for  hearing.'^  They  could  no  more  legally  ascertain 
the  truth  or  falsity  of  the  allegations  of  the  objection,  pro- 
test, or  remonstrance,  than  if  they  were  formally  adjourned 
and  each  man  went  upon  the  street  as  a  committee  of  one, 
by  his  own  appointment,  and  made  inquiry  therein.  They 
28 
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must  sit  as  a  board,  upon  the  day  fixed,  for  the  purpose  of 
deciding  upon  the  merits  of  the  allegations  of  the  remon- 
strance. The  spirit  and  purpose  of  this  section  of  the  law 
is,  that  a  time  shall  be  appointed  for  the  hearing,  of  which 
the  parties  may  take  notice  and  at  which  they  may  appear 
with  their  witnesses.  Guided  by  its  provisions  no  one 
would  think  of  appearing  before  the  council  with  witnesses, 
taking  the  chance  of  being  crowded  out  by  other  business 
and  compelled  to  pay  the  costs  of  their  attendance,  but 
leather  would  he  appear  at  the  time  to  be  appointed  when 
the  business  before  the  council  would  be  the  hearing  of  that 
particular  case.  The  law  and  reason  both  clearly  contem- 
plate the  appointment  of  a  day  other  than  the  one  on 
which  the  remonstrance  is  presented. 

The  answer  further  alleges  that  the  allegations  of  th^ 
remonstrance  are  and  were  wholly  untrue,  and  that  this 
fact  was  clearly  shown  and  proven  on  the  23d  of  April,  at 
the  time  the  remonstrance  was  heard.  This  may  all  be 
true,  ?Lnd  yet  there  being  no  authority  or  power  lodged  in 
the  council  to  so  hear  or  decide  at  that  time,  it  could  con- 
stitute no  defense  to  the  writ.  The  question  is  as  to  what 
was  the  duty  of  the  council  at  the  time,  and  not  what 
were  the. merits  of  the  remonstrance. 

The  aflBdavits  and  proofs  tend  to  show  that  the  attorney 
or  representative  of  the  remonstrants  was  present  at  the 
time  the  final  action  was  taken,  and  made  no  objection  to 
it*  This  in  our  view  could  not  change  the  matter.  The 
law  prescribed  the  duty  of  t£e  council.  The  mere  fact 
that  no  objection  was  made  could  not  relieve  them  of  that 
duty.  The  proceeding  was  statutory,  and  the  statute 
should  be  complied  with. 

It  follows  that  the  writ  was  properly  issued  in  the  first 
instance,  and  that  the  motion  to  vacate  the  same  must  be 
overruled,  which  is  done. 

Judgment  aooobdinglt. 
The  other  judges  concur. 
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Elizabeth  Pemberton  et  al.,  appeli^ees,  v.  Wil- 
liam Z.  Pollard,  appellant. 

1.  Husband  and  Wife:    djsed  to  tbubtees  fob  wife.    Where 

land  was  conveyed  by  husband  and  vvife  by  'warranty  deed  to 
trustees  appointed  by  the  will  of  her  father,  for  the  **sole  and 
separate  use  and  benefit"  qf.the  w^fe.  etc.,  the  consideration 
being  deriyed  from  the  father's  estate  a  provision  in  the  deed 
that  the  husband  **  shall  have  the  right  to  occupy,  farm,  and 
control  said  lands  for  her  (the  wife)  "  does  not  create  any  estate 
in  him,  where  there  is  no  fraud. 

2.  Judgment  of  Justice :    how  made  lien  on  beal  estate. 

The  transcript  of  a  judgment  of  a  justice  of  the  peace,  to  be- 
come a  lien  upon  real  estate,  must  be  filed  in  the  district  court 
of  the  county  where  the  judgment  was  recovered,  and  cannot  in 
the  first  instance  be  filed  in  the  district  court  of  another  coun^. 

Appeal  from  Hamilton  county.  Tried  below  before 
KORVAL,  J. 

Lamb,  BicJceUa  &  Wilson  and  R.  A.  Baity ,  for  appellant, 
cited:  FoUM  v.  Tyrer,  14  Simons,  125.  3  Wash.  Real 
Prop.,  375-378.  HaU  r.  Ionia,  38  Mich.,  493.  Fremch 
V.  Carhart,  1  K  Y.,  96.  Richardson  v.  York,  14  Me., 
216.  Tyler  on  Infancy  and  Coverture,  §  288.  Canby  v. 
Porter,  12  Ohio,  79.  Gushing  v,  Blake,  30  N.  J.  Eq., 
689.     Rosmfidd  v.  Chada,  12  Neb.,  25. 

/.  H.  Smith,  for  appellees,  cited:  Jackson  v.  Irdand,  3 
Wend.,  99.  Tarter  v.  Hall,  3  Cal.,  263.  Parker  v.  Mo- 
MUlan,  21  N.  W.  B.,  306.  Niohola  v.  Eaton,  91  U.  S., 
716. 

Maxwell,  J. 

This  is  an  action  for  an  injunction  to  restrain  the  sale  of 
certain  real  estate  upon  execution,  and  to  quiet  the  title  in 
the  plaintifi^.     The  defendant  demurred  to  the  petitioni 
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and  the  demurrer  being  overruled  a  decree  was  rendered 
in  favor  of  the  plaintiffs.  The  defendant  appeals.  The 
principal  portion  of  the  petition  is  as  follows  : 

"The  plaintiff  complains  of  the  defendants,  for  that  on 
the  23d  day  of  December,  a.d.  1876,  the  plaintifls  were 
and  from  thence  hitherto  and  still  are  the  owners  and  in 
possession  of  the  following  described  premises,  to-wit: 

"  The  north-west  quarter  of  section  number  four,  in  town- 
ship number  nine  north,  of  range  number  seven  west. 

"  That  the  plaintiffs  became  the  owners  of  said  premises 
by  virtue  of  a  certain  conveyance  or  deed  in  the  following 
words  and  figures,  to-wit : 

"This  deed  made  this  22d  day  of  December,  a.d.  1876, 
between  William  D.  Pemberton  and  Elizabeth  Pemberton, 
his  wife,  of  Hamilton  county,  Nebraska,  of  the  first  part, 
and  Ebenezer  Z.  McCoUoch  and  George  C.  McCulloch,  trus- 
tees, of  Ohio  county,  West  Virginia,  of  the  second  part, 
witnesseth :  That  said  parties  of  the  first  part  in  considera- 
tion of  the  sum  of  twelve  hundred  dollars  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowledged,  do  grant,  sell, 
and  convey  unto  the  said  parties  of  the  second  part,  with 
covenants  of  general  warranty,  the  following  described 
real  estate  with  all  and  singular  the  tenements,  appurte- 
nances, and  hereditaments  thereto  belonging.  That  is  to 
say,  the  north-west  quarter  of  section  four  (4),  in  township 
nine  (9)  n.,  of  range  seven  (7)  west,  containing  one  hun- 
dred and  sixty  and  -j^^  acres  (160^^),  said  land  lying 
and  being  situated  in  Hamilton  county,  Nebraska.  To 
have  and  to  hold  the  said  real  estate  with  its  appui*te- 
nances  to  the  said  second  parties  as  trustees  of  said  Eliza- 
beth Bemberton,  they  being  appointed  such  trustees  by 
the  will  of  their  father,  Ebenezer  McColloch,  late  of  Ohio 
county.  West  Virginia,  for  her  sole  and  separate  use  and 
benefit  so  long  as  she  may  live,  and  after  her  death  for  the 
use  and  benefit  of  her  children.  The  said  trustees  having 
the  power  to  sell  and  convey  said  land,  or  any  part  thereof. 


JULY  TERM,  1885.  437 

Pemberton  v.  Pollard. 

on  the  written  request  of  said  Elizabeth  Pemberton,  and 
her  joining  with  them  in  any  such  conveyances.  It  is 
further  expressly  understood  and  agreed  by  and  between 
the  parties  of  this  deed,  that  said  William  D.  Pemberton 
shall  have  the  right  to  occupy,  farm,  and  control  said  land 
for  her  so  long  as  he  may  live  (and)  the  1^1  title  thereto 
remains  in  said  trustees. 

"  In  witness  whereof  the  said  parties  of  the  first  part 
have  hereunto  set  their  hands  and  seals  the  day  and  year 
above  written. 

"WiTxiAM  D.  Pemberton, 
*'  Witness,  ^'  Elizabeth  Pemberton. 

"S.  B.  McCoLrx)CH. 

"  That  said  deed  was  duly  and  legally  acknowledged  as 
the  law  requires,  and  on  the  4th  day  of  January,  a.d.  1877, 
was  duly  filed  for  record  in  the  county  clerk's  office  in  and 
for  Hamilton  county,  Nebraska,  and  recorded  in  book'B' 
of  deed  record  of  said  county,  on  page  1379.  That  on 
or  about  the  7th  day  of  September,  1870,  Ebenezer  McCol- 
loeh,  deceased,  and  who  was  the  father  of  the  plaintiffs, 
made  his  will,"  etc.,  a  copy  of  which  is  set  out  in  the 
petition,  from  which  will  it  appears  that  the  testator  devised 
to  Elizabeth  Pemberton  certain  real  and  personal  estate, 
the  j)roceeds  of  which  were  to  be  retained  in  the  hands  of 
the  plaintiffs  as  trustees  for  gaid  Mrs.  Pemberton  and  her 
children,  "her  husband  to  have  no  control  over  the  same 
"whatever,  but  the  said  trustees  may,  with  the  consent  of 
said  Elizabeth  Pemberton,  invest  the  same  as  they  may 
deem  best,  so  that  my  daughter  and  her  children  shall  have 
the  benefit  of  the  same  without  control  from  her  husband." 
It  is  also  alleged  that  in  pursuance  of  the  terms  of  the  will 
the  property  dcvi:?cd  to  Elizabeth  Pemberton  was  sold  and 
the  proceeds  invested  in  the  land  in  question ;  that  on  the 
14th  day  of  June,  1883,  C.  N.  Paine  &  Co.  recovered  a 
judgment  against  William  D.  Pemberton,  the  husband  of 
Elizabeth,  before  a  justice  of  the  peace  of  Hall  county,  for 
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the  sum  of  $148.32;  that  on  the  5th  day  of  October,  1883, 
said  Paine  &  Co.  caused  a  transcript  of  said  judgment  to 
be  filed  in  the  district  court  of  Hamilton  county,  and  caused 
an  execution  to  be  issued  thereon  and  levied  upon  the  real 
estate  in  question,  as  the  property  of  William  D.  Pember- 
ton. It  is  also  alleged  that  said  judgment  is  not  a  lien  on  said 
real  estate,  and  that  said  William  D.  Pemberton  has  no  inter- 
est in  said  real  estate,  and  that  a  sale  upon  execution  would 
cast  a  cloud  upon  the  plaintiffs'  title,  etc.  It  is  not  alleged, 
nor  does  it  appear  from  the  petition,  that  Elizabeth  Pember- 
ton is  dead.  The  question,  therefore,  for  determination  is, 
does  the  reservation  in  the  deed  of  William  D.  Pemberton  to 
the  plaintiffs  constitute  such  an  interest  in  the  land  as  is  liable 
for  his  debts?  It  will  be  observed  from  an  ejtamiuation 
of  the  deed  that  the  conveyance  is  made  "  for  her  (Eliza- 
beth Pemberton's)  sole  and  separate  use  and  benefit  so  long 
as  she  may  live,  and  after  her  death  for  the  use  and  benefit 
of  her  children,  the  said  trustees  having  the  power  to  sell 
and  convey  said  land  or  any  part  thereof  on  the  written 
request  of  said  Elizabeth  Pemberton,"  etc.  The  reserva- 
tion is,  that  "  William  D.  Pemberton  shall  have  the  right 
to  occupy,  farm,  and  control  said  land  for  her,"  etc.  These 
words  do  not  create  a  life  estate.  At  the  most  they  create 
him  a  trustee  for  her  in  the  management  of  the  land.  He 
is  not  entitled  to  appropriate  the  products  of  the  soil  or 
any  part  thereof  to  his  own  use,  but  the  service  is  to  be 
rendered  for  his  wife.     This  does  not  create  a  life  estate. 

In  Richardson  v.  York,  14  Me.,  216,  cited  by  the  ap- 
pellant, the  reservation  was  of  the  use  and  control  of  the 
lands  by  the  grantor  during  his  natural  life.  Such  lan- 
guage undoubtedly  created  a  life  estate,  but  no  such  inten- 
tion is  apparent  in  this  case.  In  the  case  under  consider- 
ation the  object  of  the  testator  in  placing  the  amount  de- 
vised to  Elizabeth  Pemberton  in  the  hands  of  trustees,  the 
object  of  the  trustees  in  purchasing  the  land  in  question, 
and  of  William  D.  Pemberton  in  making  the  deed  to  said 
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trustees^  evidently  was  to  exclude  him  from  all  estate  or 
interest  in  the  land.  There  is  no  charge  of  fraud,  nor  any 
claim  that  this  entire  transac*tion  is  not  bona  fide.  We 
therefore  must  treat  it  as  such.  Being  a  bona  fide  trans- 
action, the  entire  estate  passed  by  the  deed  of  conveyance 
to  the  plaintiffs  as  trustees,  and  William  D.  Pemberton  has 
no  estate  therein. 

2.  The  judgment  before  the  justice  of  the  peace  was 
recovered  in  Hall  county,  and  a  transcivpt  thereof  filed  in 
Hamilton  county  without  having  been  filed  in  the  district 
court  of  Hall  county.  This  the  code  does  not  authorize. 
The  authority  to  file  a  transcript  of  a  judgment  recovered 
before  a  justice  of  the  peace,  in  the  district  court  of  the 
county  where  the  judgment  was  rendered,  is  derived  alone 
from  the  statute,  and  its  provisions  must  be  substantially 
complied  with.  Upon  the  transcript  being  filed  the  clerk 
is  required  to  "  enter  the  same  on  the  execution  docket, 
together  with  the  amount  of  the  judgment  and  the  time  of 
filing  the  transcript.  Code,  §  561.  The  next  section 
provides  that  the  judgment  shall  be  a  lien  upon  the  real 
estate  of  the  debtor,  etc.,  *  *  *  "to  the  same  ex- 
tent as  if  the  judgment  had  been  rendered  in  the  district 
court.'' 

Sec.  563  provides  that  execution  may  be  issued  on  the 
judgment  in  the  same  manner  as  if  the  judgment  had  been 
taken  in  that  court.  Sec.  429  provides  tliat  the  transcript 
of  a  judgment  of  any  district  court  of  this  state  may  be 
filed  in  the  oflBce  of  the  clerk  of  the  district  court  in  any 
county,  and  such  transcript  shall  be  a  lien  on  the  property 
of  the  debtor  in  any  county  in  which  such  transcript  is 
filed  in  like  manner  as  in  the  county  where  such  judgment 
was  rendered,  and  execution  may  be  issued  on  judgment 
obtained  by  such  transcript,  as  on  the  original  judg- 
ment; Provided^  Such  transcript  shall  at  all  times  be  af- 
fected and  be  in  the  same  plight  as  the  original  judgment. 

It  is  but  reasonable  to  require  a  transcript  of  a  judg- 
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ment  reDdered  by  a  justice  of  the  peace  to  be  filed  in 
the  county  where  the  judgment  was  recovered,  where  it  is 
to  be  presumed  the  parties,  or  some  of  them  at  least,  as 
well  as  the  justice,  are  known,  and  where  creditors  may  be 
enabled  by  an  examination  of  the  docket  to  determine 
what  judgments  exist  against  the  debtor.  There  was  no 
authority,  therefore,  to  file  the  transcript  of  the  justice  of 
the  peace  in  Hamilton  county,  the  proper  mode  being  to 
file  a  transcript  from  the  district  court  of  Hall  county. 
The  judgment  of  the  district  court  is  clearly  right  and  is 
affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 

28  333  
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47  5Si  Patrick  Chaplin,  plaintiff  in  ebkob,  v.  Francis 

Lee,  defendant  in  error. 

1.  Embezzlement:  slandeb.  In  an  actiion  for  slander,  on  a 
charge  of  larceny  and  embezzlement  as  treasurer  of  a  school 
district)  where  the  testimony  is  conflicting  as  to  the  funds  in  the 
hands  of  the  treasurer,  it  is  not  error  to  refuse  to  give  an  in- 
struction that  if  the  treasurer  has  **  refused  to  pay  any  draft, 
order,  or  warrant  drawn  upon  him  by  the  proper  officer  or  offi- 
cers, this  would  constitute  embezzlement." 

2.     .    To  constitute   embezzlement  it  is  essential  that  the 

owner  should  be  deprived  of  the  property  alleged  to  be  embez- 
zled by  an  adverse  use  or  holding. 

Error  to  the  district  court  of  Colfax  county.    Tried 
below  before  Post,  J. 

Phelps  &  Thomas,  for  plaintiff  in  error,  cited:    Sea 
124,  Criminal  Code. 

J.  A,  Orimison,  for  defendant  in  error. 
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Maxwell,  J. 

Lee  was  treasurer  of  school  district  No.  11,  of  Colfax 
county,  and  while  exercising  the  duties  of  that  office, 
Chaplin,  in  conversation  with  divers  persons,  stated  in 
substance  that  he  (Lee)  had  been  guilty  of  the  larceny  and 
embezzlement  of  $65.00  of  the  funds  of  the  district  in  his 
hands.  The  exact  words  with  proper  innuendoes  are  set 
out  at  length  in  the  petition.  Chaplin  in  his  answer  alle* 
ges,  *Hhat  he  has  no  recollection  or  belief  of  having  so  as 
set  forth  in  said  petition  accused  the  said  plaintiff,  but  if 
he  did  so  accuse  the  said  plaintiff  the  charge  is  true,"  etc. 
He  then  proceeds  to  set  forth  various  acts  of  Lee,  which 
he  allies  justify  the  charge.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  in  favor  of  Lee  for  the  sum  of 
§125.00,  upon  which  judgment  was  rendered.  The  prin- 
cipal error  relied  upon  in  this  court  is,  that  the  court  erred 
in  refusing  to  give  the  following  instruction: 

''If  you  find  that  the  plaintiff  while  acting  as  and  be- 
ing treasurer  of  eaid  school  district  refused  to  pay  any 
draft,  order,  or  warrant  drawn  upon  him  by  the  proper  of- 
ficer or  officers,  this  would  constitute  embezzlement,  and 
your  verdict  should  be  for  the  defendant." 

The  testimony  is  conflicting  as  to  whether  or  not  there 
were  funds  in  Lee's  hands  for  the  payment  of  all  ordei-s 
drawn  upon  him.  He  could  only  be  required  to  pay  or- 
ders when  there  were  funds  in  his  hands  for  that  purpose, 
but  the  instruction  asked  ignored  the  question  of  the  suffi- 
ciency of  funds,  and  sought  to  make  the  mere  refusal  to 
pay  an  order  or  draft  evidence  of  embezzlement.  Such  is 
not  the  law^  and  the  instruction  was  properly  refused. 

In  PoOard  v.  Lyon,  91  U.  S.,  225,  Mr.  Justice  Clifford 
classified  words  which  are  actionable  as  follows :  "1.  Words 
falsely  spoken  of  a  person,  which  impute  to  the  party  the 
commission  of  some  criminal  offense,  involving  moral 
turpitude,  for  which  the  party,  if  the  charge  is  true,  may 
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be  indicted  and  punished.  2.  Words  falsely  spoken  of  a 
person,  which  impute  that  the  party  is  infected  with  some 
contagious  disease,  where,  if  the  charge  is  true,  it  would 
exclude  the  party  from  society.  3.  Defamatory  words, 
falsely  spoken  of  a  person,  which  impute  to  the  party  un- 
fitness to  perform  the  duties  of  an  office  or  employment  of 
profit,  or  the  want  of  integrity  in  the  discharge  of  the  du- 
ties of  such  office  or  employment.  4.  Defamatory  words, 
falsely  spoken  of  a  party,  which  prejudice  such  party  in 
his  profession  or  trade.  5.  Defamatory  words,  falsely 
spoken  of  a  person,  which,  though  not  in  tliemselves  ac- 
tionable, occasion  the  party  special  damage.  The  1st,  2d, 
3d,  and  4th  of  these  classes  are  actionable  per  se,  and  the 
6th  when  special  damages  are  sustained."  The  above  clas- 
sification is  adopted  by  Judge  Codley  in  his  work  on  Torts, 
page  196  6^  seq,,  and  may  be  regarded  as  correct.  The 
general  rule  is,  that  words  charging  another  with  a  crime  in- 
volving moral  turpitude  punishable  by  law  are  actionable 
per  86.  Ranger  v.  Goodrich,  17  Wis.,  80.  FUber  v. 
Dauterman,  26  Wis.,  518.  ililler  v.  Parish,  8  Pick.,  384. 
McOuen  v.  Ludlum,  17  N.  J.,  12.  Hong  v.  Hatch,  23 
Conn.,  585.  To  falsely  charge  a  party  with  embezzlement 
or  larceny  is  actionable  per  ae,  and  injury  will  be  pre- 
sumed, and  the  defendant  in  justification  must  establish  the 
truth  of  the  charge.  Seeky  v.  Blair,  Wright,  683. 
Hlcka  V.  Rising,  24  111.,  566.  Ellis  v.  Bazzdl,  60  Me., 
209.  Merh  v.  Gilzhaeuser,  50  Cal,  631.  Embezzlement 
is  defined  as  the  act  of  fraudulently  a{)propriating  to  one's 
own  use  what  is  intrusted  to  the  party's  care  and  manage- 
ment. Webster's  Diet.,  439.  It  differs  from  larceny  in 
this,  that  the  latter  is  the  felonious  taking  and  carrying  away 
of  the  personal  goods  of  another  with  the  intent  to  deprive 
the  owner  permanently  of  his  property  therein.  Thomp- 
son V.  The  People,  4  Neb.,  528.  2  Broom  &  H.  Com.  (Am. 
Ed.),  513.  State  v.  Gresser,  19  Mo.,  247.  Phelps  v.  The 
People,  55  111.,  334.   4  Black's  Com.,  230,  235.     But  em- 
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bezzlement  is  the  wrongful  appropriation  of  what  is  al- 
ready in  the.wrong-doer^er  possession.  To  constitute  the 
crime  the  owner  must  be  deprived  of  the  property  by  aa 
adverse  use  or  holding.  At  the  most  the  refusal  to  pay  a 
warrant  or  order  would  only  be  evidence  tending  to  show 
embezzlement.  The  question  was  very  fully  considered 
in  a  late  case  by  the  supreme  court  of  Massachusetts  in 
Com.  V.  Este,  2  N.  E.  Rep.,  769.  In  some  respects  the 
charge  in  that  case  was  similar  to  the  slanderous  words 
spoken  in  this.  It  is  said:  *' Embezzlement  retains 
so  much  of  the  character  of  larceny  that  it  is  essential  to 
the  commission  of  the  crime  that  the  owner  should  be  de- 
prived of  the  property  embezzled  by  an  adverse  holding  or 
use.  No  doubt  questions  may  arise  as  to  what  is  a  suffi- 
cient deprivation  or  adverse  holding,  as  is  shown  in  Com. 
V.  MasoUy  106  Mass.,  163,  and  cases  cited.  See  also  Hex 
V.  Holly  Russ  &  R.  Cr.  Cas.,  463,  464.  Rynice  v.  i?/cA- 
arda^  1  Cockb.  &  R.,  532.  But  the  principle  remains. 
And  when  proi)erty  is  held  at  every  moment  as  and 
for  the  master's  property,  fraud  as  to  the  source  from 
which  it  comes,  or  fraudulent  intent  as  to  something  else, 
is  not  a  sufficient  substitute  for  something  else.  To  thia 
extent  we  entirely  agree  with  the  English  case  of  Itajnia 
V.  Poohy  Dears  &  B.  Cr.  Cos.,  345.  Regnia  v.  Holloirayy 
2  Cockb.  &  R.,  942,  and  1  Dennison  Cr.  Cos.,  370.  Rex 
V.  Wehbyl  Moody,  431."  This,  we  think,  is  a  correct 
statement  of  the  law.  The  owner  must  be  deprived  of 
the  use  of  the  property  claimed  to  be  embezzled  by  an  ad- 
verse holding  or  use.  This  element  is  entirely  disregarded 
in  the  instruction  asked.  The  law  presumes  every  person 
to  be  free  from  crime,  and  this  presumption  continues  as 
evidence  in  his  favor  until  overcome  by  proof  of  guilt. 
The  law  also  protects,  as  far  as  possible,  the  good  name  of 
every  one,  and  places  its  seal  of  condemnation  upon  any 
person  who  by  false  and  slanderous  words  seeks  to  injure 
another.     The  verdict  in  the  case  is  fully  supported  by  the 
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evidence,  and  there  is  no  error  in  refusing  the  instraction 
asked.     The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Edgar  A.  Baldwin,  appellee,  v.  Samuel  M.  Boyd 
AND  Mary  L.  Boyd,  appellants. 

1.  Public  Lands  of  United  States:  bbcitals  m  patent. 
A  patent  from  the  United  States,  which  contains  a  recital  that 
the  purchaser  (naming  him)  '^has  deposited  in  the  general  land 
office  of  the  United  States  a  certificate  of  the  register  of  the 
land  office  at  Lincoln,  Nebraska,  whereby  it  appears  that  full 
payment  has  been  made  by  the  said  (purchaser)  according  to 
the  provisions  of  the  act  of  congress  of  the  24th  of  April,  1820, 
entitled  an  act  making  f\irther  provisions  for  the  sale  of  the 
public  lands,'' merely  shows  that  the  purchaser  has  made  the 
payments  required  by  law  to  entitle  him  to  enter  the  land,  and 
is  not  a  recital  that  the  patent  was  issued  under  the  act  of  1820. 


"2.  :  EXEMPTION  FBOM  DEBTO  PBIOB  TO  ISSUANCE  OP  PAT- 
ENT. Where  lands  are  entered  under  the  homestead  law  of  the 
United  States,  and  afterwards,  upon  proper  proof  and  payment 
of  the  price,  the  homestead  commuted,  such  lands  are  not  sub- 
ject to  sale  on  execution  on  a  debt  contracted  before  the  patent 
was  issued.  And  where  such  lands  were  exempt  from  debts 
when  conveyed  to  a  purchaser,  the  exemption  continues  in  favor 
of  the  grantee  and  he  may  plead  the  same. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Pound,  J. 

Sawyer  &  SneUj  N.  8.  Scotty  and  if.  X.  Easterday,  for 
appellants. 

PlaintiflP  claims  under  a  patent  issued  under  act  of  1870, 
and  he  introduces  a  patent  issued  under  act  of   1820. 
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Then  proceeds  by  extrinsic  evidence  to  show  that  the  land  • 
department  erred  in  judgment.  The  decisions  are  uniform, 
that  the  records  of  the  proceedings  of  the  land  office,  to 
impeach  the  validity  of  a  patent,  are  not  admissible,  unless 
the  patent  is  absolutely  void  upon  its  face,  or  the  issuance 
thereof  was  without  authority,  or  was  prohibited  by  stat- 
ute, or  the  state  had  no  title  to  the  lands  patented.  Ferry 
V,  Street,  7  Pac.  Rep.,  712.  Smelting  Co.  v.  Kemp,  104 
U.  S.,  636.  Patterson  v.  Winn,  11  Wheat.,  380.  Clark 
V,  Lancaster,  36  Md.,  196.  Mann  v.  Mann,  14  Johns.,  1. 
Wade  on  Notice,  Div.  IV.,  Chap.  2.  A  purchaser  from 
one  holding  under  a  patent  is  not  bound  to  look  behind 
the  patent  to  learn  if  it  was  properly  issued  to  the  one 
properly  entitled  to  it.  Warville  on  Abstracts,  132,  §  5. 
Schnee  v.  Schnee,  23  Wis.,  377.  On  second  point,  cited: 
Forgy  v,  Merryman,  14  Neb.,  515.  Iloioland  v.  Fuller,. 
8  Minn.,  30.      Richards  v.  Haines,  30  Iowa,  574. 

Mason  &  Whedon,  for  appellee,  cited :  Perry  v,  Ashby^ 
6  Neb.,  293.    Smiting  Co.  v.  Kemp,  104  U.  S.,  647. 

Maxwell,  J. 

This  is  an  action  to  cancel  a  sheriflPs  deed  to  the  defend- 
ants for  ''  thirty-five  acres  off  the  west  end  of  the  north 
half  of  the  north-west  quarter  of  section  1 9  in  township 
10  norths  of  range  7  east  of  the  6th  principal  meridian," 
and  to  quiet  the  plaintiff's  title.  The  court  below  found 
the  issues  in  favor  of  the  plaintiff,  and  rendered  a  decree  in 
his  favor. 

It  appears  from  the  record  that  in  May, -1871,  one 
Charles  E.  Van  Pelt  entered  as  a  homestead,  under  the 
laws  of  the  United  States,  the  N.  J  of  the  S.  W.  J  and  the 
N.  W.  i  of  the  N.  E.  i  of  section  19,  T.  10  N.,  R.  7  E. 
of  6  P.  M.,  containing  118^%  acres ;  that  Van  Pelt  was 
the  head  of  a  family  and  over  the  age  of  twenty-one  years, 
and  had  served  as  a  soldier  in  the  army  of  the  United 
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States,  during  the  rebellion,  for  ninety  days  and  upwards, 
and  had  ever  been  loyal  to  the  United  States;  that  on  the 
16th  of  February,  1872,  said  Van  Felt  having  cultivated  and 
improved  said  homestead,  and  resided  thereon  as  required 
by  law,  in  pursuance  of  the  act  of  congress,  paid  to  the  re- 
ceiver of  the  land  office  at  Lincoln  the  sum  of  $2.50  per 
acre,  with  proper  proof  of  settlement  and  cultivation,  and 
obtained  the  receiver's  receipt,  etc.,  and  a  patent  was  duly 
issued  to  him  on  the  15th  of  June,  1874.  On  the  23d 
day  of  June,  1873,  Van  Pelt  and  wife  conveyed  said 
premises  by  warranty  deed  to  the  plaintiff,  which  deed  was 
not  filed  for  record  until  the  7th  day  of  May,  1874.  On 
the  16th  of  July,  1873,  the  defendant,  Samuel  M.  Boyd, 
recovered  two  judgments  in  the  probate  court  of  Lancaster 
xx)unty  against  Charles  E.  Van  Pelt,  one  of  said  judgments 
being  for  the  sum  of  $148.75  and  costs,  and  the  other  for 
the  sum  of  $467.92  and  costs.  Transcripts  of  said  judg- 
ments were  duly  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  on  the  17th  day  of  July,  1873,  and  executions 
issued  thereon  and  the  thirty-five  acres  of  land  in  contro- 
versy sold  to  the  defendants,  and  in  January,  1874,  the 
sale  was  confirmed  and  a  deed  ordered  and  made  to  *the 
purchaser,  and  this  is  the  cloud  on  the  plaintiff's  title  com- 
plained of. 

The  first  objection  made  by  the  appellant  is,  that  it 
appears  from  the  patent  that  **  full  payment  has  been  made 
by  Charles  E.  Van  Pelt  according  to  the. provisions  of  the 
act  of  congress  of  April  24, 1820,  entitled  *An  act  making 
further  provisions  for  the  sale  of  public  land.' '' 

The  following  is  a  copy  of  the  patent : 

"The  United  States  op  America. 
^'To  all  to  whom  these  presents  shaU  corthe,  greeting : 

"  CERTIFICATE  NO.  2525. 

"  Whereas,  Charles  E.  Van  Pelt,  of  Lancaster  county, 
Nebraska,  has  deposited  in  the  General  Land  Office 
of  the  United  States  a  certificate  of  the  register  of  the  land 
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office  at  Lincoln,  Nebraska,  whereby  it  appears  that  FU1-.L 
PAYMENT  has  been  made  by  the  said  Charles  E.  Van  Pelt 
according  to  the  provisions  of  the  act  of  congress  of  the 
24th  of  April,  1820,  entitled  'An  act  making  further  pro- 
vision for  the  sale  of  the  public  lands,'  for  the  north  half 
of  the  north-west  quarter  and  the  north-west  quarter  of  the 
north-east  quarter  of  section  nineteen  in  township  ten 
north,  of  range  seven  east,  in  the  district  of  lands  subject 
to  sale  at  Lincoln,  Nebraska,  containing  one  hundred  and 
eighteen  acres  and  seventy-eight-hundreths  of  an  acre, 
according  to  the  official  plat  of  the  survey  of  the  public  lands 
returned  to  the  General  Land  Office  by  the  Surveyor 
General,  which  said  tract  has  been  purchased  by  the 
said  Charles  E.  Van  Pelt. 

''Now  know  ye  that  the  United  States  of  America,  in 
consideration  of  the  premises  and  in  conformity  with  the 
several  acts  of  congress  in  such  case  made  and  provided, 
HAVE  GIVEN  AND  GRANTED,  and  by  thesc  presents  do 
give  and  grant,  unto  the  said  Charles  E.  Van  Pelt  and 
to  his  heirs,  the  tract  above  described,  to  have  and  to 
HOLD  the  same,  together  with  all  the  rights,  privileges, 
immunities,  and  appurtenances  of  whatsoever  nature  there- 
unto belonging,  unto  the  said  Charles  E.  Van  Pelt. 

"  In  testimony  whereof,  I,  Ulysses  S.  Grant,  President 
OP  THE  United  States  of  America,  have  caus^^d  these 
letters  to  be  made  patent,  and  the  seal  of  the  General 
Land  Office  to  be  hereto  affixed. 

"  Given  under  my  hand  at  the  city  of  Washington  the 
fifteenth  day  of  June  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-four,  and  of  the  independence 
of  the  United  States  the  ninety-eighth. 

"  By  the  President,  U.  S.  Grant.     ' 

"  By  8.  D.  Williams,  SecrdaryJ^ 

Section  2  of  the  act  of  congress  of  April  24,  1820,  pro- 
vides, ''  that  credit  shall  not  be  allowed  for  the  purchase 
money  on  the  sale  of  any  of  the  public  lands  which  shall 
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be  sold  after  the  first  day  of  July  next,  but  every  purchaser 
of  land  sold  at  public  sale  thereafter  shall,  on  the  day  of 
purchase,  make  complete  payment  therefor  ;  and  the  pur- 
chaser at  private  sale  shall  produce  to  the  register  of  the 
land  office  a  receipt  from  the  treasurer  of  the  United  States^ 
or  from  the  receiver  of  public  moneys  of  the  district,  for 
the  amount  of  purchase  money  on  any  tract,  before  he  shall 
enter  the  same  at  the  land  office,"  etc.  Under  the  act  of 
March  26,  1804,  the  public  lands  were  sold  upon  credits 

The  failure  of  the  purchasers  to  pay  the  installments  as 
they  became  due  led  to  the  passage  of  a  number  of  acts 
extending  the  time  for  making  payments.  The  credit 
system,  however,  does  not  appear  to  have  been  satisfactory^ 
hence  the  act  of  April  24th,  1820,  which  requires  the  pur- 
chaser at  private  sale  to  produce  from  the  proper  authority 
a  receipt  for  the  purchase  money  on  any  tract  before  he 
shall  enter  the  same  at  the  land  office.  The  recital  in  the 
patent  simply  shows  that  this  provision  has  been  complied 
with,  and  does  not  and  was  not  intended  to  show  that  the 
patent  was  issued  under  the  act  of  1820.  The  evidence 
from  the  general  land  office  introduced  on  the  trial  in  this 
case  clearly  shows  that  the  land  w'as  settled  upon  by  Van 
Pelt  as  a  homestead  under  the  act  of  May  20,  1862,  and 
that  he  afterwards  commuted  the  same  under  the  provisions 
of  the  various  acts  of  congress  on  that  subject  by  paying 
the  double  mininum  price.  Land  thus  obtained,  however, 
is  not  liable  to  compulsory  sale  for  debts  contracted  before 
the  patent  was  issued. 

This  is  conceded  to  be  the  law  by  the  attorneys  for  the 
defendants,  but  they  say  that  the  right  is  a  personal  one 
to  Van  Pelt  and  can  only  be  pleaded  by  him,  citing  Forgy 
V,  Merryman,  14  Neb.,  515.  In  the  case  cited  one  Merry- 
man  executed  a  mortgage  upon  his  homestead  before  mak- 
ing final  proof,  to  secure  a  b(mafide  debt.  Afterwards  he 
made  &nal  proof  and  received  a  patent  for  his  land  and 
thereafter  executed  a  quit  claim  deed  to  one  Bobinson,  who> 
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as  a  defense  to  an  action  of  foreclosure,  set  up  the  inva- 
lidity of  the  mortgage.  The  court  held  that  as  the  maker 
of  the  mortgage  did  not  attack  it,  that  the  grantee  in  a  quit- 
claim deed  who  had  taken  his  deed  subject  to  it  could  not. 
But  this  rule  does  not  apply  when  one  is  claiming  as  a 
grantee  of  the  debtor  who  had  an  absolute  title  unaffected 
by  any  liens  of  the  creditor.  Thus,  although  a  third  party 
cannot  interpose  the  defense  of  the  statute  of  limitations, 
yet  a  grantee  may  set  up  au  exception  that  his  grantor 
might  have.  done.  Dawson  v.  Calloway ^  18  Ga.,  573. 
Grattan  v.  Wiggins^  23  Cal.,  16.  Skidmore  v.  RomainCj 
2  Bradf.,  122.  Taylor  v.  Courtnay,  15  Neb.,  190.  Ford 
V.  Langd,  4  O.  S.,  465.  Maxwell  PL  and  Pr.  (4th  Ed.), 
21.  So  the  purchaser  of  a  mortgagor  has  the  same  right 
to  avail  himself  of  the  bar  of  the  statute  that  the  mortga- 
gor would  have  had.  McCarthy  v.  White,  21  Cal.,  495. 
Low  V,  Allen,  26  Id.,  144.  Coufman  v.  Sayre,  2  B.  Mon., 
206.  2  Wash.  R.  P.  (4  Ed.),  185.  The  same  rule  would 
seem  to  apply  in  favor  of  the  grantee  in  a  deed.  That  is, 
if  the  property  at  the  time  when  the  conveyance  was  ex- 
cuted  was  not  subject  to  a  lien  or  the  grantor's  debts,  in 
oth^r  words  was  exempt,  that  exemption  will  continue  in 
favor  of  the  grantee  and  may  be  pleaded  by  him.  As  the 
debt  in  this  case  was  contracted  before  the  patent  was  is- 
sued, the  land  in  question  is  not  subject  to  compulsory  sale 
on  execution  on  a  judgment  recovered  on  such  debt.  The 
judgment  is  clearly  right  and  is  afiSrmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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George  W.  Lininger  et  al.,  plaintiffs  in  error, 
V.  Nathaniel  Herron,  Sheriff,  defendant  in 

ERROR. 

1.  Assignment:  sale:  fbaud.    The  mere  sale  byapaxiyof  a 

stock  of  goods  to  a  relative  is  not  of  itaelf  a  badge  of  fraud. 
While  a  transfer  of  a  stock  of  goods  by  a  debtor  in  failing  cir- 
carastances  to  his  mother  and  brother  is  attended  with  suspi- 
cion, firom  the  facility  with  which  a  secret  trust  in  favor  of  the 
debtor  may  be  created,  yet  where  it  is  clear  that  such  transfer 
was  made  in  good  faith,  upon  a  sufficient  oonsideration,  and  not 
to  hinder  or  defraud  creditors,  it  will  be  sustained. 

2.    :    SALE  TO  EEL  ATI  VE  OF  A88IGNOB.  Where  a  bill  of  Bale 

of  a  stock  of  goods  was  made  to  the  mother  and  brother  of  the 
debtor  to  pay  debts  owing  by  him  to  them,  Held,  That  as 
against  other  creditors  the  grantees  acquired  only  the  right  to 
have  a  sufficient  amount  of  the  goods  sold  to  satisfy  their 
claims,  and  the  balance  was  a  trust  fund  for  the  benefit  of  other 
creditors,  and  the  grantees  must  account. 

Error  to  the  district  court  for  Gage  county.  Tried  be- 
low before  Broad Y,  J. 

L.  W.  Colby  and  Hazlett  &  Batea^  for  plaintiffi  in  error. 

L.  M.  Pembertony  T.  D.  Cobbey^  and  Burke  &  Prouty 
for  defendant  in  error. 

Maxwell,  J. 

In  October,  1882,  one  J.  B.  Lininger,  a  son  of  Elizabeth 
Lininger  and  brother  of  George  W.  Lininger,  the  plain- 
tiffs, was  doiqg  business  at  Wymore,  in  this  state,  and  be- 
ing in  pressing  need  of  money  borrowed  about  |3,000 
from  George,  giving  his  note  therefor  payable  in  90  days. 
To  secure  this  note  J.  B.  executed  to  his  brother  a  chattel 
mortgage  on  his  stock  of  goods  at  Wymore.  This  mort- 
gage was  not  filed  for  record  until  the  5th  day  of  February, 
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1883.  Prior  to  February  Ist,  1883,  J.  B.  Lininger  had 
borrowed  from  his  mother  the  sum  of  $1,800,  upon  which 
he  was  paying  interest.  Of  this  sum  $800  had  been  in  his 
possession  for  several  years  while  |1,000  was  a  later  loan. 
On  the  1st  day  of  February,  1883,  J.  B.  Lininger  executed 
to  his  mother  a  chattel  mortgage  upon  his  stock  of  goods 
to  secure  the  sum  of  |1,800.  This  mortgage  was  filed  for 
record  on  the  6th  day  of  February,  1883.  On  the  7th  of 
February,  1883,  J.  B.  Lininger  executed  a  bill  of  sale  to 
the  plaintiffs  of  all  the  goods,  merchandise,  fixtures,  and 
chattels  mentioned  in  the  schedule  which  was  attached  to 
the  bill  of  sale,  the  consideration  expressed  in  the  bill  of 
sale  being  the  sum  of  $5,000. 

The  plaintiffs  by  their  agents  then  took  possession  of  the 
store  and  goods  and  began  selling  the  same  in  payment  of 
the  debts  due  the  plaintiffs.  Soon  after  this  transfer  the 
defendant,  as  sheriff  of  Gage  county,  levied  a  number  of 
attachments,  in  the  aggregate  about  $3,000,  in  favor  of 
creditors  of  J.  B.  Lininger,  on  the  goods  in  question.  The 
plaintiffs  thereupon  brought  an  action  of  replevin  and  re- 
covered the  possession  of  the  property.  On  the  trial  of 
the  action  in  replevin  the  court  found  the  issues  in  favor 
of  the  defendant  and  that  he  had  a  lien  by  virtue  of  the 
attachment  upon  the  property  in  question  in  the  sum  of 
$3,385.38. 

The  principal  error  relied  upon  is,  that  the  judgment  is 
against  the  weight  of  evidence.  There  is  no  claim  that 
the  attaching  creditors  were  induced  to  give  J.  B.  Lininger 
credit  upon  the  faith  of  his  ownership  of  the  property 
covered  by  the  mortgage  to  George  W.  Lininger,  and  that 
if  said  mortgage  had  been  filed  for  record  they  would  not 
have  given  or  extended  credit  to  J.  B.  Lininger.  This 
plea,  in  any  event,  would  be  available  only  to  subsequent 
creditors  who  trusted  him  on  the  faith  of  the  property  in 
his  possession.  But  that  question  does  not  arise  in  this 
case.     Nor  does  the  question  of  the  validity  of  the  chattel 
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mortgages  arise,  as  they  were  canceled  and  the  goods  de- 
livered to  the  plaintiffs  before  the  levies  under  the  attach- 
ments were  made,  and  they  are  to  be  considered  only  for 
the  purpose  of  showing  the  nature  of  the  transaction.  The 
only  questions  that  properly  arise  in  the  case  are,  1st, 
Whether  or  not  the  plaintiffs  were  bonafde  creditors  of  J. 
B.  Lininger;  and  2d,  Was  the  property  transferred  to 
them  to  hinder  or  defraud  the  creditors  of  J.  B.  Lininger? 

Upon  the  first  point  it  is  sufficient  to  say  that  all  the 
testimony  tends  to  show  that  plaintiffs  actually  loaned  to 
J.  B.  Lininger  in  the  aggregate  the  sum  of  $4,800.  All 
but  about  $400  of  this  sum  was  in  cash,  and  none  of  it  on 
the  7th  day  of  February,  1883*,  had  been  repaid.  The 
checks  of  G.  W.  Lininger  on  the  Omaha  National  Bank 
in  favor  of  J.  B.  Lininger  for  about  $2,600,  and  in  favor 
of  Lininger  &  Metcalf  for  about  $400  on  a  debt  of  J.  B., 
due  to  tliem,  are  in  the  record.  It  also  appears  that  at  that 
time  J.  B.  represented  to  his  brother  that  his  stock  would 
invoice  $12,000  or  $15,000.  The  actual  invoice  of  the 
stock  taken  about  February  1st,  1883,  was  $9,663.00  with 
notes  and  accounts  to  the  amount  of  $1,700,  and  as  there 
seems  to  have  been  no  considerable  purchase  of  stock  after 
the  date  of  this  transaction  it  is  apparent  that  the  represen- 
tations were  substantially  correct.  The  amount  of  the 
debt  to  the  mother  is  in  effect  admitted,  and  is  clearly  es- 
tablished by  the  proof,  so  that  there  .i  a  sufficient  con- 
sideration* for  the  purchase. 

2d.  The  mere  sale  by  a  party  of  his  stock  of  goods  to 
a  relative  is  not  a  badge  of  fraud.  Chpis  v.  Middleton,  2 
Madd.,  410.  Wrightman  v.  Hart,  37  111.,  123.  Ihinlap 
V.  Bowmonville,  26  Penn.  St.,  72.  Kane  v.  Drake,  27 
Ind.,  29.  King  v.  Russell,  40  Tex.,  124.  If  such  sales 
were  fraudulent  per  se  it  would  be  impossible  for  family 
connections  to  aid  each  other  in  case  of  financial  embarrass- 
ment without  danger  of  being  placed  in  a  false  position 
and  losing  the  entire  sum  loaned.     Such  a  rule  if  adopted 
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could  not  fail  to  be  productive  of  great  hardship  and  in- 
justice, and  has  nowhere,  so  far  as  the  writer  is  advised, 
been  accepted  as  the  law.  But  where  a  debtor  makes  a 
transfer  of  his  property  to  a  relative  for  the  purpose  of 
paying  or  securing  a  debt  alleged  to  be  due  such  relative, 
the  presumption  of  fraud  is  strengthened,  for  the  reason 
that  the>  transaction  is  between  persons  with  whom  a  secret 
trust  is  most  likely  to  exist.  Ilanford  v.  Artchery  4  Hill, 
271.  BumpOs  v.  Dotson,  7  Hump.,  310.  Yet  where  the 
proof  shows  that  there  was  necessity  for,  or  reasonable  fit- 
ness and  propriety  in  making  the  transfer — in  other  words 
that  it  was  made  in  good  faith  upon  an  adequate  consid- 
eration— the  presumption  of  secret  trust  and  intent  to  de- 
fraud will  ordinarily  be  overcome.  Each  case  must  de- 
pend upon  its  own  circumstances,  and  fraudulent  intent 
being  a  question  of  fact,  if  it  should  be  made  to  appear 
from  the  evidence  that  the  object  of  a  transfer  of  property 
was  not  to  hinder  or  defraud  creditors,  it  should  be  sus- 
tained. All  the  evidence  in  this  case  shows  that  the  ob- 
ject of  the  transfer  of  the  goods  in  question  was  to  secure 
the  debts  owing  the  plaintiffs,  and  in  such  case  the  trans- 
action will  be  sustained.  Lortbn  v.  Fowler^  aiiie  p.  224. 
Polk  V.  BierboweTy  17  Neb.,  268.  There  is  testimony  in  the 
record  tending  to  show  that  the  value  of  the  goods  did  not 
exceed  the  sum  of  $5,000  when  the  transfer  was  made. 
The  invoice,  however,  shows  the  value  to  have  been  nearly 
twice  that  sum.  This  property  was  a  trust  fund  for  the 
payment  of  the  debts  of  J.  B.  Lininger,  and  he  could  not 
as  against  creditors  transfer  a  greater  amount  to  the  plain- 
tifls  than  sufficient  to  pay  their  claims.  As  to  any  excess, 
they  hold  the  same  as  trustees  for  the  benefit  of  creditors 
of  J.  B.  Lininger. 

While  the  plaintiffs  have  a  claim  upon  these  goods  for 
the  amount  of  their  debts,  other  creditors  also  have  rights 
in  the  premises  that  must  be  protected.  It  is  evident  that 
the  Value  of  the  goods  is  nearly  sufficient  to  pay  all  claims  of 
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both  the  plaintiffs,  and  those  in  the  hands  of  the  defendant. 
As  the  plaintiff  by  virtue  of  the  bill  of  sale  and  possessioa 
have  a  prior  lien  on  the  goods  to  the  attachment  liens, 
their  claims  must  be  first  satisfied,  the  remainder  going  to 
the  defendant.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  further  proceedings, 
the  plaintiffs  being  required  to  account  for  the  goods  dis- 
posed of  by  them  under  the  bill  of  sale. 

JUIX^MENT  AOOORDINGLY. 

The  other  judges  concur. 


The  State  op  Nebraska,  plaintipp  in  error,  v. 
Ernest  Shuchardt,  dependant  in  error. 

1.  Criminal  IiEw:    failttbe  of  jtjby  to  agree  on  vebdict. 

The  authority  of  a  judge  of  the  district  oonrt  in  the  trial  of  a 
criminal  case  to  discharge  the  jnry  in  the  event  of  disagreement, 
without  the  consent  of  the  prisoner,  can  only  be  exercised  after 
the  jury  have  been  in  consultation  for  so  long  a  time  that  there 
is  no  reasonable  probability  that  they  will  agree. 

2.    :    .    Where  a  cause  was  submitted  to  'the  jury  at  7 

o'clock  P.M.,  and  the  jury  at  6  A.M.  next  day  reported  to  the 
judge  that  they  were  unable  to  agree,  and  were  discharged  by 
him  without  the  consent  of  the  prisoner,  or  notice  to  him  or  his 
attorney;  Hdd,  That  the  discharge  of  the  jury  was  unauthorized^ 
and  the  prisoner  was  entitled  to  be  released. 

3.    :    .    Where  a  jury  in  a  criminal  case  ia  discharged 

for  any  of  the  causes  mentioned  in  section  485  of  the  Criminal 
Code,  the  record  must  show  the  necessity  for  such  discharge. 

Bill  op  Exceptions  filed  by  district  attorney  under 
provisions  of  Sec.  515,  Criminal  Code. 

Ouy  R.  WiUmr  and  W.  F.  Bryant,  for  plaintiff  in  error^ 

T.  M.  Franse,  for  defendant  in  error. 


JULY  TERM,  1885.  455 

State  V.  Shuchardt. 

Maxwell,  J. 

At  the  November  term  of  the  district  court  of  Cuming 
county  the  defendant  was  indicted  for  an  attempt  to  kill 
one  John  Melder.  A  plea  of  not  guilty  was  entered  by 
the  defendant,  and  a  trial  had,  the  cause  being  submitted 
to  the  jury  on  Saturday,  December  1st,  1883,  at  about  7 
o'clock  P.M.  About  6  o'clock  on  Sunday  morning  the 
jury  reported  to  the  judge  that  they  were  unable  to  agree, 
whereupon  he  discharged  them,  without  notice  to  or  the 
consent  of  either  the  defendant  or  his  attorney,  and  in  the 
absence  of  both.  The  journal  entry  in  regard  to  the  dis- 
agreement of  the  jury  is  as  follows : 

"And  on  this  2d  day  of  December,  said  jury  returned 
into  court  and  reported  that  they  were  unable  to  agree, 
whereupon  said  jury  were  discharged  by  the  court.''  The 
defendant  filed  a  plea  in  abatement,  setting  up  the  above 
&ct8,  and  issue  was  joined  thereon,  and  testimony  taken. 
The  court  found  the  issues  in  favor  of  the  defendant,  and 
discharged  him.  A  writ  of  error  was  allowed  on  the  ap- 
plication of  the  district  attorney,  and  the  cause  is  now 
submitted  to  the  court.  The  question  for  determination  is, 
has  the  defendant  been  once  in  jeopardy?  Sec.  485  of  the 
Criminal  Code  provides  that,  '4n  case  a  jury  shall  be  dis- 
charged on  account  of  sickness  of  a  juror,  or  other  acci- 
dent or  calamity  requiring  their  discharge,  or  after  they 
have  been  kept  so  long  together  that  there  is  no  possibility 
of  agreeing,  the  court  shall,  upon  directing  the  discharge, 
order  that  the  reasons  for  such  discharge  shall  be  entered 
upon  the  journal;  and  such  discharge  shall  be  without 
prejudice  to  the  prosecution."  When  a  jury  is  impaneled 
the  state  must  proceed  with  the  prosecution.  There  can  be 
no  non-suit  as  in  civil  actions.  If  the  accused  cannot  be  con- 
victed he  is  entitled  to  a  verdict  of  acquittal.  And  if,  after 
the  jury  has  been  sworn  and  the  jeopaixly  thus  begun,  the 
court  without  sufficient  cause  discharges  them,  without  a 
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verdict,  this  in  law  is  equivalent  to  an  acquittal.  1  Bish. 
Cr.  Proc.  (3d  Ed.),  §  821.  Wright  v.  State,  7  lud.,  324. 
Meeaev.  State,  8  Id.,  416.  Morgan^  v.  State,  13  Ind.,  215. 
People  V.  BaireU,  2  Caines,  304.  McCawley  v.  State,  26 
Ala.,  1 35.     Poage  v.  State,  3  O.  S.,  229. 

In  the  case  cited  last  it  is  said  (page  239):  "That  the 
power  to  discharge  is  a  most  responsible  trust,  and  to  be 
exercised  with  great  care,  is  too  obvious  to  require  illustra- 
tion.'* It  is  a  discretion,  said  Mr.  Justice  Story,  to  be  ex- 
ercised only  '*  under  very  extraordinary  and  striking  cir- 
curastances.'^  2  Gall.,  364.  "  The  power,"  said  the  same 
judge,  "ought  to  be  used  with  greatest  caution  under  ur- 
gent circumstances,  which  would  render  it  proper  to  inter- 
fere." U.  S.  i\  Perez,  9  Wheat. ,  579.  "  I  am  of  the  opin- 
ion," said  Chief  Justice  Spencer,  "that  although  the 
power  of  discharging  a  jury  is  a  delicate  and  highly  im- 
portant trust,  yet  that  it  does  exist  in  cases  of  extreme  and 
absolute  necessity.'^  People  v.  Goodwin,  18  Johns.,  187. 
"  That  the  discretion  ought  to  be  exercised  in  cases  of 
mere  disagreement  only  after  a  long  efiTort  of  the  jury  to 
agree,  and  when  there  is  no  reasonable  hope  of  their  doing 
so,  is  well  settled,  and  the  reasons  for  the  discharge  ought 
to  be  fetated  in  the  record."     Id. 

In  Dobbins  v.  State,  14  O.  S.,  499,  it  is  said:  " Counsel 
for  the  plaintiff  very  justly  and  necessarily  concede  that  a 
case  of  necessity  may  exist  which  would  legally  justify  the 
course  taken  in  this  instance;  but  they  insist  that  such  a 
case  can  only  arise  when  some  intervening  impediment  has 
necessarily  stopped  the  progress  of  the  first  trial  before 
verdict;  that  the  power  of  discharging  a  jury  in  a  criminal 
and  especially  in  a  capital  case  is  a  delicate  and  highly 
responsible  trust,  to  be  exercised  on  account  of  the  dis- 
agreement of  the  jury  only  when  they  have  deliberated 
so  long  as  to  preclude  all  reasonable  expectation  that 
they  will  ever  agree  upon  a  verdict  without  being  com- 
pelled to  do  so  from   famine  or  exhaustion;    that   this 
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power  does  Dot  rest  upon  the  arbitrary  or  uncontrollable 
discretion  of  the  judge  presiding  at  the  trial,  but  is  a  legal 
discretion,  to  be  exercised  in  conformity  with  known  and 
established  rules;  and  finally,  that  unless  the  facts  stated 
in  tl)e  record  clearly  established  a  case  of  necessity^  the 
discharge  will  operate  as  an  acquittal  of  the  accused,  and 
preclude  his  further  prosecution.  Abating  something  from 
the  claim  made  as  to  what  must  of  necessity  affirmatively 
appear  in  the  record,  we  have  no  hesitation  in  yielding  to 
these  propositions  our  entire  assent,  and  they  are  certainly 
very  strongly  supported  by  the  cases  cited  in  argument. 
Hurley's  Case,  6  Ohio  Rep.,  402.  Mount  v.  The  8tat4i,  14 
Ohio  Rep..  304.  Poage  v.  The  State,  3  Ohio  St.  Rep., 
238.  McKee's  Case,  1  Bailey's  Rep.,  651.  United  States 
V.  Pei'ez,9  Wheat.,  580.  People  v.  Goodwin,  18  Johns. 
R.,  187.  People  v.  Olcott,  2  Johns.  Cas.,  301.  United 
States  V.  Coolidge,  2  Gallis.  R.,  364.  People  v.  Barret,  2 
Caines'  R.,  304." 

Where  the  jury  are  discharged  for  any  of  the  causes 
stated  in  section  485  of  the  Criminal  Code,  the  record 
must  show  the  necessity  which  required  their  discharge, 
otherwise  the  defendant  will  be  entitled  to  an  acquittal. 
Hines  v.  StaU,  24  O.  S.,  134.  Poage  v.  State,  3  Id.,  229. 
Hurley  v.  State,  6  Ohio,  400.  Mount  v.  State,  14  Ohio, 
295.     This  was  not  done  in  this  case. 

It  never  was  intended  to  permit  a  court  arbitrarily  to 
discharge  a  jury  for  disagreement  until  a  sufficient  time 
had  elapsed  to  preclude  all  reasonable  expectation  that  they 
will  ever  agree.  The  county  should  not  be  subjected  to 
the  expenses  incident  to  a  second  trial  where  there  is  a 
reasonable  probability  that  a  verdict  may  be  reached  on 
the  first,  while  the  accused  is  entitled  as  a  matter  of  right 
to  a  verdict  in  his  favor,  if  after  a  full  and  careful  con- 
sideration of  all  the  testimony,  and  on  comparison  of 
views  the  jury  should  find  that  the  charge  was  not  estab- 
lished by  the  proof.     In  this  case  the  jury  was  discharged 
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after  being  in  consultation  only  eleven  hours.  The  jury 
had  not  then  deliberated  for  so  long  a  time  that  there  was 
no  probability  of  their  agreeing,  and  the  court  could  not 
discharge  them  on  that  ground  alone^  without  the  assent  of 
the  defendant.  The  record  shows  that  the  court  remained 
in  session  until  the  6th  of  December,  so  that  there  was  no 
necessity  for  the  discharge.  The  judgment  of  the  court 
below  is  clearly  right  and  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Mayer  &  Schurmann,  plaintiffs  in  error,  v. 
Christine  Zingre,  defendant  in  error. 

Attachment:  motion  to  dischabqs.  "When  a  motion  to 
discharge  an  attachment  for  the  reason  that  the  facts  stated  in 
the  affidavit  are  nntme,  has  been  heard  on  affidavits  in  support 
as  weU  as  in  resistance,  decided  thereon  by  the  trial  court, 
brought  to  this  court  on  error,  and  it  appears  from  an  exam- 
ination of  such  affidavits  that  there  is  a  conflict  of  evidence,  the 
order  of  the  trial  court  will  not  be  disturbed  unless  the  pre- 
ponderance of  evidence  sigainst  it  is  dear  and  decisive. 

a,  J  ;    petition,    a  cause  of  action  in  a  petition  upon  a  debt 

not  fraudulently  contracted,  if  coupled  with  a  cause  of  action 
upon  a  debt  which  was  fraudulently  contracted,  and  an  order 
of  attachment  covering  both  counts  is  issued  upon  an  affidavit 
alleging  that  "  said  defendant  fraudulently  contracted  the  debt 
and  incurred  the  obligation  for  which  this  suit  is  brought,'^ 
Mdd,  To  vitiate  such  order  of  attachment  and  justiiy  its  dis- 
charge. 

Error  to  the  district  court  for  Dodge  county.    Tried 
below  before  Post,  J. 

E.  F.  Orayy  for  plaintifis  in  error,  cited :     1  Bouvier 
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Die,  486.     2  Id.,  261.     Chitty  on  Bills  (18  Amer.  Ed.), 
516.     Comp.  Stat.,  Chap  41,  §  1. 

N,  H.  Bell  and  W.  H.  Mungerj  for  defendant  in  error^ 
cited:  Bow€f^  v.  True,  53  N.  Y.,  640.  McOovern  v. 
Payn,  32  Barb.,  84. 

Cobb,  Ch.  J. 

The  plaintiffs  sued  out  an  attachment  against  the  de^ 
fendant  in  the  county  court  of  Dodge  county  upon  an 
indebtedness  consisting  of  a  promissory  note  executed  and 
delivered  by  the  defendant  to  the  plaintiffs  for  the  sum  of 
$330.11,  and  a  balance  of  account  for  goods  sold  amount- 
ing to  $51.09.  The  grounds  of  attachment  as  set  out  in- 
the  affidavit  were  :  ^^  That  the  said  defendant  has  assigned, 
removed,  and  disposed  of  a  part  of  her  property  with  intent 
to  defraud  her  creditors,  and  that  said  defendant  is  about  ta 
assign,  remove,  and  dispose  of  a  part  of  her  property  with 
the  intent  to  defraud  her  creditors,  and  that  said  defendant 
has  converted  a  part  of  her  property  into  money  with  the 
intent  to  defraud  her  creditors  and  with  intent  to  place  it 
beyond  the  reach  of  her  creditors ;  and  that  said  defendant 
is  about  to  convert  a  part  of  her  property  into  money  for 
the  purpose  of  placing  it  beyond  the  reach  of  her  creditors, 
and  with  intent  to  defraud  her  creditors;  and  that  said 
defendant  fraudulently  contracted  the  debt  and  incurred 
the  obligation  for  which  this  suit  is  brought.'' 

The  defendant  moved  in  the  said  county  court  to  dis- 
charge the  said  attachment  upon  affidavits  filed  with  such 
motion.  The  plaintiffs  filed  affidavits  in  resistance;  tho 
motion  was  heard  thereon  and  the  cr>urt  decided  the  same 
in  favor  of  .the  defendant  and  discharged  the  said  attach^ 
ment.  Thereupon  the  matter  was  taken  to  the  district 
court  of  said  county  on  error,  was  argued  to  said  district 
court,  by  which  the  said  judgment  of  the  county  court  was 
affirmed.  And  thereupon  the  plaintiffs  bring  the  cause  ta 
this  court  on  error. 
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Although  presented  in  several  different  ways,  there  is 
but  one  error  presented,  to- wit,  that  the  district  court  erred 
in  affirming  the  judgment  of  the  county  court  dismissing 
the  order  of  attachment. 

Upon  a  thorough  examination  of  the  pleadings  and  affi- 
tlavits,  as  well  those  in  resistance  as  those  in  support  of  the 
motion,  and  the  authorities  cited  on  either  side,  in  the  con- 
sultation room,  we  all  came  to  the  conclusion  that,  so  far 
^s  all  the  grounds  for  attachment  as  contained  in  the  orig- 
inal affidavit,  except  the  last  one,  are  concerned,  the  same 
being  denied  by  the  defendant  and  her  agent,  the  evidence 
is  so  evenly  balanced  and  conflicting  as  to  render  the  judg- 
ment of  the  trial  court  conclusive  thereon.  In  respect  to 
the  last  clause  of  the  original  affidavit,  to-wit :  "  That  said 
tlefendant  fraudulently  contracted  the  debt  and  incurred 
the  obligation,^'  etc.,  it  is  true  that  the  same  is  in  terms 
denied  in  the  affidavits  of  the  defendant,  her  husband,  and 
son.  Yet  we  do  not  think  the  denial  sufficient  in  view  of 
the  affidavit  in  resistance  of  Ernest  Schurman,  one  of  the 
plaintiffs,  who  states  in  his  eaid  affidavit,  "  That  Septem- 
ber 17,  1883,  the  said  Christine  Zingre,  defendant,  was 
indebted  to  the  plaintiffs  for  goods  sold  and  delivered  to 
her  in  the  sum  of  $330. 11.  *  *  *  Said  Jacob  Zingre, 
«s  her  agent,  done  and  transacted  all  of  the  business  in  rela- 
tion to  her  store,  and  personally  kept  the  same,  *  *  * 
iind  said  $330.11  being  then  due  and  payable,  I  asked  said 
Jacob  Zingre  for  payment,  and  thereupon  said  Jacob  Zingre 
disked  me  for  further  time  to  pay  the  same,  and  to  induce 
the  affiant  to  extend  the  time  of  payment  he  represented 
in  behalf  of  the  defendant  that  her  stock  of  goods  in  her 
said  store  was  worth  the  sum  of  $2,500,  and  that  she  owned 
twenty-two  head  of  young  cattle,  worth  $500,  ^nd  that  she 
M'as  not  owing — outside  of  a  debt  of  about  $900,  secured 
by  mortgage  on  her  homestead — to  exceed  five  hundred 
dollars,  the  largest  part  of  which  was  due  the  plaintiffs, 

*     *     *     and  requested  me  to  take  her  note  for  the 
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amount  due  in  uiuety  days,  aud  to  continue  to  sell  her 
goods,  *  *  *  ^j^^  thereupon  affiant,  believing  said 
statement  and  representation,  and  relying  upon  the  same^ 
did  take  the  note  sued  upon  in  this  action,  and  did  sell  and 
deliver  to  her  the  goods,  the  amount  of  which  are  set  up  in 
the  second  count  of  the  petition  herein,"  etc.  This  affida^ 
vit  must  have  been  taken  as  true,  as  it  was  not  contradicted 
by  any  affidavit  in  reply,  and  while  it  may  be  doubted  that 
the  evidence  was  sufficient  to  establish  the  falsity  of  these 
representations  in  so  far  as  they  related  to  the  amount  and 
value  of  the  stock  of  goods  in  defendant's  store,  it  was  suf- 
ficient to  establish  their  falsity  in  regard  to  the  amount  of 
her  indebtedness,  and  such  representation  being  false  was. 
prima  facie  fraudulent.  And  a  debt  contracted  or  an  obli- 
gation incurred  by  reason  of  and  upon  such  false  and  fraud- 
ulent representations  would  doubtless  be  a  proi)er  founda- 
tion for  an  attachment.  But  it  seems  that  the  principal 
debt  had  been  contracted  and  obligation  incurred  before 
these  representations  were  made,  and  the  only  effect  upon 
said  principal  debt  that  the  said  representations  had  was  ta 
induce  the  plaintiffs  to  consent  to  change  it  from  an  open 
account  to  a  note  at  ninety  days.  Nevertheless,  we  are  all 
of  the  opinion  that  it  remained  the  same  debt  in  the  mean- 
ing of  the  attachment  law,  and  that  fraud  to  sustain  an 
attachment  must  have  existed  at  or  before  the  time  of  ita 
original  contracting.  Such  fraud  did  exist  at  the  time  of 
the  contracting  of  the  debt,  which  still  stands  in  an  open 
account,  to- wit,  $51.34,  and  upon  it  attachment  would 
doubtless  lie. 

The  only  question  which  remains  to  be  considered  is, 
whether  an  attachment  which  has  been  issued  on  twa 
causes  of  action,  one  of  whicli  is  a  proj)er  and  statutory 
cause  for  attachment,  and  the  other  of  which  is  not,  can 
be  sustained.  The  framers  of  the  statute  seem  to  have 
recognized  the  process  of  attachment  as  a  harsh  remedy,  and 
one  which,  though  proper  in  a  certain  class  of  cases,  should 
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he  confined  within  strict  and  narrow  limits.  Hence  they 
provided  that  an  order  of  attachment  should  only  be  issued 
in  any  case  after  an  affidavit  has  been  filed^  showing  the 
nature  of  the  plaintiff's  claim,  that  it  is  just  the  amount 
which  the  affiant  believes  the  plaintiff  ought  to  recover, 
and  the  existence  of  some  one  of  the  grounds  for  an  at- 
tachment enumerated  in  the  preceding  section.  These, 
with  other  provisions,  clearly  indicate  the  purpose  of  the 
l^islature  to  secure  the  people  against  unauthorized  and 
excessive  attachments.  These  provisions  would  afford  no 
protection  if  a  party  holding  a  small  claim,  upon  which 
an  attachment  might  lawfully  issue,  may  attach  to  it  an- 
other claim,  upon  which,  under  the  law,  no  attachment 
<;ould  be  issued,  and  obtain  an  attachment  for  the  consoli- 
elated  and  increased  amount. 

The  New  York  cases  cited  by  counsel  for  the  defendant, 
in  the  absence  of  authorities  to  the  contrary,  are  sufficient 
as  authority,  yet  I  think  the  reason  why  the  attachment 
should  be  confined  to  the  cause  of  action  upon  which  an 
attachment  may  properly  issue,  and  that  the  consolidating 
therewith,  and  thus  increasing  the  amount  of  plaintiff's 
claim  by  the  addition  thereto  of  a  cause  of  action,  upon 
which,  if  standing  alone,  no  attachment  could  lawfully  is- 
«ue,  will  vitiate  the  whole,  is  so  plain  and  manifest  as  to 
render  authorities  to  that  effect  of  secondary  importance. 

The  order  and  judgment  of  the  district  court  are  af- 
firmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Lena  Aspinwall,  appellee,  v.  Oliver  C.  Aspin- 


Pinal  Order.  An  order  in  an  action  for  diyoroe  awarding  the 
wife  alimony  and  snit  money  pendente  lite  to  be  paid  by  the  hus- 
band, cannot  be  taken  by  appeal  or  error  to  the  snpreme  court 
before  judgment  or  decree  granting  or  denying  a  divorce. 

Appeal  from  the  district  court  for  Gage  county.  Heard 
below  before  Broady,  J. 

i.  W.  CW6y,  for  appellant. 

iJ.  W.  Sabin^  for  appellee. 

Cobb,  Ch.  J. 

The  plaintiff  filed  her  petition  and  commenced  her  ac- 
tion in  the  district  court  of  Gage  county  against  the  de- 
fendant for  divorce  and  alimony  for  the  several  causes  set 
out  in  her  said  petition.  She  also  prayed  for  an  order  of 
said  court  to  compel  "  the  said  defendant  to  pay  plaintiff 
temporary  alimony,  sufficient  for  her  support  and  that  of 
her  child,  and  the  necessary  conducting  of  said  suit,*'  etc. 

The  defendant  made  answer  to  the  said  petition  denying 
his  marriage  with  the  plaintiff,  and  making  other  denials 
and  admissions  of  facts  stated  in  said  petition.  To  this 
answer  there  was  a  reply  denying  all  new  matter. 

On  the  11th  day  of  March,  1885,  the  said  district  court 
made  an  order  in  said  cause :  "  That  the  defendant  pay  to 
the  plaintiff  or  to  R.  W.  Sabin,  her  attorney,  the  sum  of  $300 
in  installments  of  $100  each,  on  the  first  day  of  each  and 
every  month  for  the  next  three  months,  and  the  further 
sum  of  $60  per  month  to  be  paid  on  the  first  day  of  each 
and  every  month,  commencing  on  the  first  day  of  April 
next,  until  the  further  order  of  this  court  for  the  mainte- 
nance and  support  of  the  plaintiff  and  her  child.'' 
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To  this  order  the  defendant  excepted  and  brought  the 
same  to  this  court  by  appeal.  The  plaintiff  filed  a  motion 
in  this  court  to  dismiss  the  appeal  for  the  reason  "  That 
the  order  of  the  district  court  granting  alimony  pendente 
lite  is  not  such  a  final  order  as  can  be  appealed  from  the 
district  court  to  the  supreme  court  while  the  cause  is  still 
pending  in  the  court  below/' 

By  an  arrangement  of  counsel  at  the  hearings  the  motion 
and  the  questions  presented  by  the  appeal  were  argued  to- 
gether. 

In  natural  order  the  motion  must  be  first  considered. 

Section  675  of  the  code  provides,  "  That  in  all  actions  in 
equity  either  party  may  appeal  from  the  judgment  or  de- 
cree rendered,  or  final  order  made  by  the  district  court,  to 
the  supreme  court,"  etc.  The  "judgment  or  decree"  here 
referred  to  must  be  the  final  or  main  judgment  or  decree 
in  the  case,  otherwise  the  definite  article  would  not  be  used 
in  stating  it.  But  appeal  also  lies  from  a  "final  order 
made  by  the  district  court." 

The  action  of  the  district  court  appealed  from  in  the 
case  at  bar  is  clearly  not  the  final  or  main  judgment  or  de- 
cree in  the  case.  The  principal  thing  sought  and  litigated 
for  in  the  action  is  a  divorce,  and  no  judgment  or  decree  in 
the  case  can  be  considered  final  unless  it  either  awards  or 
denies  such  divorce.  But  is  it  a  final  order  ?  If  the  stat- 
ute above  quoted  stood  alone  it  might  be  somewhat  diffi- 
cult to  answer  this  question.  Section  581  of  the  code  pro- 
vides that,  **  An  order  affecting  a  substantial  right  in  an 
action,  when  such  order  in  effect  determines  the  action  and 
prevents  a  judgment,  and  an  order  affecting  a  substantial 
right  made  in  a  special  proceeding,  or  upon  a  summary 
application  in  an  action  after  judgment,  is  a  final  order 
which  may  be  vacated,  modified,  or  reversed,  as  provided 
in  this  title."  This  definition  of  a  final  order  was  made  in 
view  of  proceedings  in  error.  But,  it  being  the  only  statu- 
tory definition  applicable  thereto,  it  must  be  held  also  to> 
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control  as  well  when  used  in  reference  to  proceedings  by 
appeal. 

A  considerable  portion  of  the  brief  of  appellant  is  de- 
voted to  the  argument  of  convenience.  And,  if  addressed 
to  the  legislature,  would,  in  the  opinion  of  the  writer,  be 
worthy  of  very  serious  consideration.  There  the  mischief 
complained  of  might  be  remedied  by  careful  legislation, 
and  made  to  apply  to  a  limited  and  well  defined  class  of 
cases.  But  even  were  it  granted  that  this  court  possesses 
the  power  to  extend  by  construction  the  class  of  orders 
which  may  be  brought  by  appeal  from  the  district  courts, 
the  exercise  of  such  power  would  be  to  declare  a  general 
principle,  which  would  necessarily  be  far-reaching  in  its  ef- 
fects, and  necessarily  tend  to  protract  and  complicate  liti« 
gation,  and  that  would  certainly  be  progress  in  the  wrong 
direction. 

Under  the  above  statutory  definition  then,  the  order  ap- 
pealed from,  although  it  affects  a  substantial  right  in  an 
action,  it  does  not  determine  the  action  and  prevent  a  judg- 
ment. It  is  not  an  order  made  in  a  special  proceeding, 
but  is  one  made  in  an  action  to  which  the  general  rules  of 
equity  apply,  although  in  some  respects  limited  by  statute. 
Nor  is  it  an  order  made  upon  a  summary  application  in 
an  action  after  judgment. 

Having  reached  the  conclusion  that  the  order  appealed 
form  is  not  appealable  as  an  order,  it  will  not  be  examined 
on  the  merits. 

The  order  of  the  district  cou^  is  affirmed,  and  the  cause 
remanded  to  said  court  for  further  proceedings  in  accord- 
ance with  law. 

JUIX^MENT  AOOORDINGLT. 

The  other  judges  concur. 


30 


18 

iM 

20 

846 

21 

188 

18 

4(W 

m* 

es2 

TTTBi 

35 

aoo| 

18 

466 

41 

3&I 

18 

466 

42 

56 

Wm 

48 

175 

18 

466 

57 

68o 

466      SUPREME  COURT  OF  NEBRASKA. 

Otoe  County  v.  Mathews. 


The  County  of  Otoe,  appellant,  v.  Amelia  H. 
Mathews,  appellee. 

1.  Tax  Sale.     Connty  commissioners  are  antborized  to  pnrchaM 

at  tax  sale  for  the  use  of  their  respective  oonnties  any  real  es- 
tate offered  for  sale,  when  the  same  remains  unsold  for  the  want 
of  bidders.     Broum  v,  Otoe  County,  16  Neb.,  394. 

2.    :    CERTIFICATE.    When  snch  sale  was  made  at  the  time 

required  by  law,  but  the  tax  certificate  was  not  made  until 
three  months  afterwards,  the  sale  was  held  to  be  valid.     Ibd. 

3.      :     BEDEMPTION:     F0BECL06UBE  OF  TAX  LIEN.      After  the 

time  for  redemption  has  expired,  a  county  having  given  the  no- 
tice to  the  land-owner  or  occupant  required  by  law  may  bring 
an  action  to  foreclose  the  tax  lien,  and  may  include  all  delin- 
quent taxes  whether  accruing  before  or  after  the  sale.    Ibd. 

4.  Iilmitation  against  Tax  Iiien.     The  statute  of  limitations 

does  not  begin  to  run  against  a  tax  lien  until  the  title  acquired 
by  the  tax  deed  has  failed.    Ibd. 

5.  Foreclosure  of  Tax  Lien.     In  an  action  in  the  nature  of 

equity  brought  to  foreclose  a  tax  lien  the  court  will  look  to  the 
statute  and  not  to  the  assessment  as  the  foundation  of  such 
lien,  and  will  regard  no  defense  or  objection  which  goes  only  to 
the  manner  of  assessing  or  levying  such  taxes,  of  advertising  or 
conducting  the  sale,  or  the  qualification  of  any  o£Scer  or  person 
performing  any  act  or  duty  in  respect  to  such  assessing,  levying, 
or  sale. 


Appeal  and  cross-appeal  from  .the  district  court  of  Otoe 
county.     Heard  below  before  Pound,  J. 

John  C.    Watson,  for  plaintiff. 

Charles  W,  Seymour,  for  defendant. 

C!oBB,  Ch.  J. 

Action  was  brought  in  the  district  court  of  Otoe  counfy 
by  the  county  of  Otoe  for  the  foreclosure  of  tax  liens  for 
the  taxes  of  several  years  and  upon  the  several  parcels  of 
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real  estate  situate  in  said  countj,  as  set  out^  specified,  and 
described  in  the  petition  in  said  action.  The  defendant 
answered,  setting  up  the  several  defenses  hereinafter  men- 
tioned. A  trial  was  had  to  the  court,  M'hich  found  in 
&vor  of  the  plaintiff  as  to  certain  of  the  tajces  in  said  find- 
ing and  judgment  specified,  and  rendered  a  judgment  ot 
foreclosure  and  sale  thereon.  But  as  to  other  of  said  taxes 
in  said  finding  and  judgment  set  out  and  enumerated, 
found  for  the  said  defendant,  and  ac^udged  that  the  plain- 
tiff had  no  cause  of  action  therefor. 

Both  parties  appealed  to  this  court. 

The  questions  presented  bj  the  appeal  of  the  defendant 
may  be  briefly  stated  as  follows: 

1.  That  the  purchase  of  the  defendant's  land  for  delin- 
quent taxes  was  not  the  corporate  act  of  the  county,  but 
the  act  of  the  county  commissioners,  and  was  ultra  vires. 

2.  That  the  county  commissioners  had  no  right  to  pur- 
chase the  said  property  except  in  case  of  the  same  having 
been  offered  for  sale  and  remaining  unsold  for  want  of 
bidders. 

3.  That  the  county  cannot  foreclose  the  lien  in  this  case 
for  the  reason  that  at  the  time  of  the  purchase  of  said  lands 
for  taxes  the  same  had  not  been  delinquent  for  one  year. 

4.  That  the  notice  does  not  truly  state  the  time  when 
the  right  of  redemption  would  expire. 

5.  That  the  certificates  were  not  signed  by  the  county 
treasurer,  but  by  his  deputy,  and  not  by  him  until  long 
after  the  date  borne  by  said  certificates. 

6.  *       *       * 

7.  That  all  taxes  five  years  old  are  barred  by  the  stat- 
ute of  limitations. 

8.  *      *       * 

9.  The  county  cannot  foreclose  until  the  title  fails. 

10.  From  1861  up  to  1877  real  estate  could  not  be 
sold  for  taxes  by  foreclosure  or  any  other  way  until  the 
personal  property  of  the  owner  had  been  exhausted. 
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11.  The  act  of  February  28,  1881,  had  no  retrospect- 
ive effect,  etc. 

Every  one  of  the  foregoing  points  were  made  and  ques- 
tions presented  by  the  same  counsel  in  the  case  of  the  same 
plaintiff  against  W.  A.  Brown.  That  case  was  disposed 
of  at  the  July  term,  1884,  and  is  reported  at  pp.  394-8, 
16  Neb.,  to  which,  and  the  opinion  following  the  same  on 
motion  for  a  re-hearing,  I  refer  rather  than  to  re-write  the 
same. 

2.  The  plaintiff  appeals  from  that  part  of  the  finding 
and  judgment  of  the  district  court  whicli  is  in  the  follow- 
ing words,  to-wit:  "And  the  court  further  finds  that  the 
slate  and  county  taxes  for  1867  and  1869,  and  the  city 
taxes  for  1867, 1869, 1870, 1871, 1872,  1873,  1874,  1876, 
and  1876,  alleged  in  plAintiff's  petition  herein  against  the 
premises  described,  are  illegal  and  void  and  are  no  lien  on 
said  premises." 

There  is  no  evidence  in  the  record  that  the  defendant^* 
property  was  taxable  or  that  there  was  any  effort  upon  the 
part  of  either  the  city  or  county  to  tax  it  prior  to  the  year 
1870.  Accordingly  so  much  of  the  above  finding  and 
judgment  as  holds  that  no  lien  exists  against  said  real  es- 
tate for  taxes  for  the  years  1867  and  1869,  or  either  of 
them,  must  be  affirmed.  But  in  so  far  as  the  said  finding 
and  judgment  is  adverse  to  the  lien  of  said  plaintiff  for 
the  city  taxes  of  the  years  1870,  1871,  1872,  1873,  1874, 
1875,  and  1876  the  same  must  be  reversed.  So  far  as  can 
be  ascertained  firom  the  record  and  the  briefs  of  counsel 
the  district  court  found  against  the  said  taxes  for  the  rea- 
son that  no  oath  of  the  city  assessors  for  said  years  was 
produced  in  evidence.  The  statute  in  force  at  the  date  of 
these  taxes  provides  that,  '^  Taxes  upon  real  property  are 
hereby  made  a  perpetual  lien  thereupon,  commencing  from 
the  first  day  of  March  of  the  current  year,  against  all  per- 
sons and  bodies  corporate,  except  the  United  States  and 
this  state."    Sec.  50,  Chap.  66,  Gen.  Stat. 


JULY  TERM,  1885.  469 

Otoe  County  v.  Mathews. 


It  will  be  seen  by  reference  to  section  26  of  the  chapter 
above  referred  to  that  under  the  law  as  it  then  stood  the 
assessors  had  until  the  first  Monday  of  April  of  each  year 
in  which  to  complete  the  assessment^  while  by  virtue  of 
the  section  above  quoted  the  taxes  on  the  property  to  be 
assessed  became  a  lien  thereon  from  the  first  day  of  the 
preceding  month.  It  cannot  be,  then^  that  the  statutory 
lien  of  unpaid  taxes  is  founded  upon  the  assessment  On 
the  contrary  such  lien  is  founded  upon  the  statute.  To 
the  end  that  tlie  burden  of  taxation  may  be  borne  as  nearly 
equal  as  possible  by  each  piece  of  property  in  the  political 
subdivision  in  proportion  to  its  relative  value,  an  assess- 
ment is  provided  for  by  an  officer  elected  for  that  purpose. 
The  law  provides,  among  other  things,  that  he  shall  take 
and  subscribe  a  certain  oath-  and  attach  it  to  the  assessment 
roll.  This  is  a  duty  which  may  be  enforced  by  mandamus, 
and  for  the  refusal  or  failure  to  perform  which  the  law  has 
probably  provided  an  appropriate  punishment.  But  does 
such  failure  dissolve  the  statutory  lien  which  had  already 
attached,  or  does  it  render  the  other  acts  of  such  assessor 
void,  or  even  voidable.  The  valuation  of  taxable  property 
is  not  permanently  fixed  by  the  assessor,  but  it  serves  as  a 
basis  for  the  action  of  the  precinct  assessors  of  the  county 
when  met  as  a  board  of  equalization,  as  provided  for  by 
section  26  of  the  chapter  in  question,  and  of  the  county 
commissioners  when  constituting  the  county  board  of 
equalization,  as  provided  for  by  section  27  of  the  same 
chapter.  Every  owner  of  private  property  within  the 
state  is  chargeable  with  knowledge  that  such  property  is 
subject  to  annual  taxation.  If  his  property  is  over  as- 
sessed, he  may  attend  before  these  boards  and  obtain  re- 
<lress,  and  in  cases  of  oppression  doubtless  the  courts  are 
open  to  him  for  relief.  But  he  cannot  stand  idly  by  and 
when  these  proceedings  have  ripened  into  a  sale  of  his 
lands  for  such  taxes,  and  the  purchaser  has  sought  the  aid 
of  a  court  of  equity  for  the  foreclosure  of  his  lien,  come 
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into  such  court  and  be  heard  to  plead  a  technical  defense 
to  such  taxes. 

Whatever  may  have  been  the  holding  of  this  court  in 
cases  where  it  has  been  sought  in  a  purely  legal  action  to 
enforce  a  tax  title,  or  whatever  might  be  the  ruling  in  a 
direct  proceeding  against  the  officers  charged  with  the  duty 
of  assessing,  levying,  or  collecting  taxes,  while  such  pro- 
ceedings are  in  elimini,  based  upon  the  failure  of  the  as- 
sessor to  take,  subscribe,  or  return  the  oath  prescribed  by 
the  statute,  or  upon  other  illc^ity  in  the  proceedings,  it 
is  clear  and  well  settled  that  in  a  proceeding  in  the  nature 
of  equity  to  enforce  a  tax  lien  the  court  will  look  to  the 
statute,  and  not  to  the  assessment,  as  the  foundation  of 
such  Ken,  and  will  regard  the  amount  of  the  taxes  against 
the  property  in  question  as  borne  upon  the  books  of  the 
county  as  unalterably  established. 

That  part  of  the  judgment  of  the  district  court  which 
is  brought  to  this  court  by  the  appeal  of  the  defendant  is 
therefore  affirmed,  and  that  part  of  said  findings  and 
judgment  which  are  appealed  from  by  said  plaintiff  is  re- 
versed. The  cause  is  referred  to  the  clerk  of  this  court  to 
compute  the  amount  due  on  the  causes  of  action  rejected 
by  the  district  court,  but  not  including  any  taxes  for  any 
year  prior  to  1870,  and  upon  the  coming  in  of  the  report 
of  said  clerk  the  decree  will  be  modified  in  this  court  ac- 
cordingly. 

Decree  ab  obdered. 

The  other  judges  concur. 
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Jackson  Robebtb,  plaintiff  in  error,  v.  The  County 
OF  Adams,  defendant  in  error. 

Taxes:  wbonoful  balb  by  tseasubbb.  Where  the  treaenrer 
of  a  county  sells  lands  for  taxes  which  are  not  liable  to  taxation 
and  upon  which  no  taxes  were  due,  the  tax  purchaser  may  re- 
coTer  from  the  county  the  amount  paid  hy  him  with  interest 
thereon. 

Error  to  the  district  court  of  Adams  oounty.  Tried 
below  before  Morris,  J. 

jB.  a.  Batty,  for  plaintiff  in  error. 

i.  J.  CappSy  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  presented  an  account  to  the  board  of  county 
commissioners  of  Adams  county  for  money  paid  by  him 
for  the  purchase  of  lands  for  taxes  at  private  tax  sale,  the 
land  not  being  liable  to  taxation.  The  county  commis- 
sioners rejected  the  claim.  The  plaintiff  then  appealed  to 
the  district  court.  On  the  trial  of  the  cause  the  court 
found  for  the  defendant  and  dismissed  the  action. 

There  are  49  counts  in  the  petition,  which,  except  in 
date,  description  of  land,  and  amount,  are  substantially 
alike.     The  following  is  a  copy  of  the  1st  count: 

"That  on  the  1st  day  of  April,  1879,  the  county  com- 
missioners of  said  defendant  did  furnish  to  the  assessor  of 
Little  Blue  precinct  what  purported  to  be  a  list  of  the 
lands  in  said  precinct  subject  to  taxation;  that  said  list 
erroneously  contained  the  following  described  lands,  to- wit: 
The  north-west  quarter  of  the  south-west  quarter  of  section 
eleven,  township  five,  range  nine  west,  6th  principal  merid- 
ian, in  Adams  county,  Nebraska;  that  said  assessor  did 
value  said  lands  at  $160,  and  returned  said  valuation 
with  other  lands  on  the  first  Monday  in  June,  1879,  to 
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the  county  clerk  of  said  defendant;  that  said  county 
clerk  extended  the  taxes  of  1879  against  said  land  as 
follows,  to- wit,  total,  $11.14;  that  on  the  Ist  day  of 
May,  1880,  said  taxes  not  having  been  paid,  (he  same 
became  delinquent,  and  said  land  was  offered  for  sale 
by  the  treasurer  of  said  defendant  on  first  Monday  in 
November,  1880,  but  the  land  was  not  sold  on  that 
day  for  want  of  bidders,  and  that  on  the  16th  day  of 
November,  1880,  said  plaintiff  bought  said  lands  of  said 
treasurer  at  private  sale  for  said  delinquent  tax  of  1879, 
and  paid  said  treasurer  the  sum  of  $11.83  therefor,  that 
being  the  amount  of  taxes  and  interest  claimed  to  be  due 
against  said  land  by  the  treasurer  of  said  defendant;  that 
there  was  no  tax  due  against  said  land  at  the  time  of  said 
sale  and  purchase  for  the  reason  that  said  land  at  the  time 
it  was  so  assessed  was  land  belonging  to  the  general  gov- 
ernment of  the  United  States,  and  not  liable  to  taxation; 
that  said  lands  were  wrongfully  placed  upon  said  tax  list 
by  said  defendant's  commissioners  and  said  defendant's  as- 
sessor; that  said  lands  were  sold,  upon  which  no  tax  was 
due  at  the  time,  and  on  account  of  the  premises  set  forth 
as  above,  the  defendant  became  liable  to  this  plaintiff  for 
the  amount  so  paid  by  him  as  aforesaid,  to-wit,  the  sum 
of  $11.83,  with  interest  at  the  rate  of  twenty  per  cent  per 
annum  from  the  16th  day  of  November,  1880;  that  said 
lands  were  again  wrongfully  assessed  for  the  year  1880, 
and  the  plaintiff,  to  protect  his  tax  lien,  paid  to  the  defend- 
ant's treasurer,  as  subsequent  taxes  upon  said  land,  on  the 
19th  day  of  September,  1881,  the  sum  of  i2-^\,  and  on 
account  of  the  premises  set  forth  as  above  the  defendant  is 
liable  for  said  amount,  with  interest  at  the  rate  of  twenty 
per  cent  per  annum  from  said  date.  The  plaintiff  says 
that  there  is  now  due  him  from  the  defendant  the  sum  of 
$11.88,  with  interest  at  twenty  per  cent  per  annum  from 
November  16th,  1880,  and  $2.36,  with  twenty  per  cent 
interest  per  annum  from  September  19tli,  1881," 
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A  demurrer  was  filed  to  the  9th  coaot^  but  no  answer  to 
any  of  them.  The  facts  stated  in  the  petition  are  thus  ad- 
mitted :  It  is  thus  conceded  that  the  treasurer  of  Adams 
county  sold  lands  for  taxes  to  the  plaintiff  which  were  not 
taxable,  and  upon  which  no  taxes  were  due. 

Sec.  131  of  the  revenue  law  (Com p.  Stat.,  Ch.  77) 
provides  that,  "  When,  by  mistake  or  wrongful  act  of  the 
treasurer  or  officer,  land  has  been  sold  upon  which  no  tax 
was  due  at  the  time,  or  whenever  land  is  sold  in  conse- 
quence of  error  in  describing  such  land  in  the  tax  receipt, 
the  county  is  to  hold  the  purchaser  harmless  by  paying 
him  the  amount  of  principal  and  interest  and  costs  to 
which  he  would  have  been  entitled  had  the  land  been  right- 
fully sold,"  etc. 

This  applies  to  all  cases  where  the  sale  was  made  by 
mistake  or  wrongfully.  The  theory  of  our  revenue  laws 
is  that  a  purchaser  at  tax  sale  shall,  if  the  tax  title  fails, 
recover  the  purchase  money,  with  interest.  Hence  the 
right  to  enforce  the  tax  lien  by  foreclosure.  If,  however, 
the  lands  were  not  taxable,  so  that  the  lien  for  taxes  did 
not  attach,  and  consequently  no  interest  pass  the  purchaser, 
the  county  is  required  to  return  the  money  with  interest. 
Honesty  and  fair  dealing  require  that  this  should  be  done. 
A  county  no  more  than  an  individual  should  be  permitted 
to  receive  and  retain  money  obtained  through  a  mistake  of 
fact  or  wrongful  act.  The  court  below,  therefore,  erred 
in  holding,  as  it  must  have  done,  that  the  petition  fails  to 
state  a  cause  of  action,  and  the  judgment  is  reversed  and 
the  cause  remanded,  with  leave  to  the  county  to  answer 
the  petition  and  for  further  proceedings. 

Reyebsed  and  bescakdbd. 

The  other  judges  concur. 
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\il  J^jf         Bebecx;a  Atkins,  appellee,  v.  Henry  Atkins  and 
'  Martha  Irene  CJourtnay,  appellants. 

1.  Dower  of  Non-resident.  Where  a  husband  conyeys  lands  in 
this  state  while  his  wife  is  a  non-resident  thereof,  she  has  no 
dower  interest  in  the  lands  thus  conveyed.  lAgare  v.  Bemple^ 
32  Mich.,  438,  approved  and  followed. 

S.  Divorce :  conveyance  by  HrsBANi)  to  defeat  axjmony. 
Where  a  husband,  while  a  divorce  suit  was  pending,  conveyed 
all  his  property  to  his  daughter,  the  offepring;  of  the  plaintiff 
and  defendant,  the  apparent  purpose  being  to  defeat  a  decree 
for  alimony,  Held^  That  the  burden  of  proof  was  on  the  grantee 
to  show  a  valuable  consideration.  Lane  v.  Starkey,  15  Neb. ,  285. 
Oregoryv,  Whedon^  8  Id.,  377.    Savage  v.  Hazzardy  11  Id.,  327. 

8.  Constitutional  Law:  remedy  for  cbeditors.  Where  an 
equitable  right  exists  in  &vo'r  of  creditors  the  legislature  may 
create  a  legal  remedy  in  their  favor  that  will  operate  upon 
existing  judgments. 

Appeal  from  the  district  court  of  Lancaster  coanty. 
Tried  below  before  Pound,  J. 

Mason  &  Whedon  and  D.  O.  Ocmrtnay,  for  appellants. 

J.  H.  Foxworihy  and  J.  iZ.  Webster,  for  appellee. 

Maxwell,  J. 

The  decree  of  divorce  was  aflSrmed  in  Atkins  v.  Atkins, 
13  Neb.,  271,  but  the  alimony  reduced  from  $5,600  to 
$3,000,  and  the  allowance  for  attorneys'  fees  and  expenses 
from  $2,000  to  $1,000.  The  alimony  thus  allowed,  it 
seems,  was  not  paid,  and  the  decree  not  being  a  lien  upon 
the  lands  of  Henry  Atkins  the  plaintiff  was  unable  to  col- 
lect the  same.  In  1883  the  legislature  passed  "An  act  to 
provide  additional  remedies  for  enforcement  and  collection 
of  judgments  and  orders  for  alimony  or  maintenance.^' 
Comp.  Stat.,  Ch.  25,  §§  ia,  b. 
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The  first  section  provides  that, "  All  judgmedts  and  ordera 
for  payment  of  alimony  or  of  maintenance  in  actions  of  di- 
vorce or  maintenance  shall  be  liens  upon  property  in  like 
manner  as  in  other  actions,  and  may  in  the  same  manner 
be  enforced  and  collected  by  execution  and  proceedings  in 
aid  thereof,  or  other  action  or  process,  as  other  judgments/*" 

An  execution  was  thereupon  issued  on  the  decree,  and 
levied  upon  certain  real  estate  as  the  property  of  Henry 
Atkibs,  but  the  legal  title  to  which  was  in  Martha  L 
Courtnay.  The  plaintiff  thereupon  filed  a  creditor's  bill- 
to  have  the  conveyance  of  said  real  estate  to  Mrs.  Court* 
nay  declared  fraudulent  and  void  as  against  the  plaintiff's, 
rights.  The  court  below  found  the  issues  in  favor  of  the- 
plaintiff,  and  rendered  a  decree  accordingly. 

Three  questions  are  presented  by  the  record :  First 
Has  the  plaintiff  any  dower  interest  in  the  lands  in  con- 
troversy ?  Second.  Where  a  conveyance  is  made  while  an 
action  is  pending,  the  effect  of  which  will  be  to  defeat  the 
judgment,  on  whom  is  the  burden  of  proof  of  a  valuable 
consideration?  And,  Third.  May  the  plaintiff  avail  herself 
of  a  remedy  created  by  statute  after  a  decree  in  her  favor? 

Sec.  20  of  chapter  23  of  the  Comp.  St.  provides  that,  "A 
woman  being  an  alien  shall  not  on  that  account  be  barred 
of  her  dower ;  and  any  woman  residing  out  of  the  state 
shall  be  entitled  to  dower  of  the  lands  of  her  deceased  hus- 
band lying  in  this  state,  of  which  her  husband  died  seized  ;^ 
and  the  same  may  be  assigned  to  her  or  recovered  by  her 
in  like  manner  as  if  she  and  her  deceased  husband  had 
been  residents  within  this  state  at  the  time  of  his  death." 

It  will  be  seen  that  any  woman  residing  out  of  the  state 
is  entitled  to  dower  only  in  such  lands  of  her  deceased  hus- 
band lying  in  this  state  as  he  was  seized  of  at  the  time  of 
his  death.  This  section  of  the  statute  seems  to  have  been 
copied  from  the  statute  of  Michigan  on  that  subject,  the 
language  being  the  same.  The  pro[)er  construction  of  the 
section  was  before  the  supreme  court  of  that  state  in  Ligare 
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V.  Semple,  32  Mich.,  438^  and  it  was  held  that  where  a 
husband  oonveyed  lands  in  that  state  while  his  wife  was  a 
non-resident  thereof  she  was  not  entitled  to  dower  therein. 
In  our  view  this  is  the  proper  construction  to  be  given  to 
the  language  of  the  statute,  and  we  approve  of  and  adopt 
it  The  plaintiff,  therefore,  being  a  non-resident  of  the 
state,  had  no  dower  interest  in  any  of  the  lands  conveyed 
by  Henry  Atkins. 

Second.  The  testimony  shows  that  Martha  I.  Courtnay 
is  the  daughter  of  the  plaintiff  and  Henry  Atkins ;  that 
the  property  in  question  is  all  the  property  in  this  state,  so 
far  as  is  known,  possessed  by  Henry  Atkins,  and  the  ef- 
fect of  the  transfer  is  to  defeat  the  plaintiff's  decree  for 
•alimony. 

Sec.  17,  Chap.  32,  Comp.  Stat.,  declares  every  convey- 
ance or  assignment  *^  made  with  the  intent  to  hinder,  de- 
lay, or  defraud  creditors  or  persons  of  their  lawful  rights, 
-damages,  forfeitures,  debts,  or  demands,"  etc.,  void.  Kights 
"of  alimony  certainly  are  included  in  this  provision.  Mor- 
rison V.  Morrison,  49  N.  H.,  69.  Chase  v.  ChAse,  105 
Mass.,  385.  Dawson  v.  Damon,  28  Wis.,  512.  Drapa* 
V.  Draper,  68  111.,  19.  Tamer  v.  Turner,  44  Ala.,  437. 
A  transfer  made  while  a  suit  is  pending  of  all  the  debtor's 
property  is  merely  a  badge  of  fraud.  It  may  be  shown  to 
be  valid  because  the  mere  pendency  of  the  suit  does  not 
make  the  transfer  void.  Bump  Fraud.  Conv.  (3d  Ed.), 
37, 38.  But  where  all  the  debtoi^'s  property  is  conveyed  with 
the  apparent  intention  on  the  part  of  the  grantor  to  defeat 
a  judgment  about  to  be  recovered  against  him,  and  these 
facts  are  known  to  the  grantee,  the  burden  of  proof  rests  upon 
her  to  show  a  valuable  consideration.  Baxter  r.  Septimus, 
3  Md.,  334.  Spindler  v.  Atkinson,  3  Id.,  409.  Hunter  v. 
Waite,  3  Gratt.,  26.  Crossley  v.  Elworthy,  L.  R.,  12  Eq,, 
158.  Wihon  v.  Buchanan,  7  Gratt,  334.  WooMon's 
Appeal,  51  Penn.  St.,  452.  Crumbav^gh  v.  Kuglei',  2  O.  S., 
873.     Reynolds  v.  Lansford,  16  Tex.,  286.     Raymond  v. 
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Cook,  31  Id.,  373.  Oliver  v.  Moore,  23  0.  S.,  473. 
Spence  v,  DuTdap,  6  Lea,  457.  It  is  the  bona  fide  pur-*  , 
ehaaer  and  oot  the  innoceDt  donee  that  is  protected.  There- 
fore the  burden  of  proving  a  valuable  consideration  is  on 
the  grantee,  when  proof  of  that  fact  becomes  necessary  to 
her  protection  against  those  standing  in  the  relation  of 
creditors  of  the  grantor.  Lane  v.  Siarkey,  15  Neb.,  285* 
Gregory  v.  Whedon^  8  Id.,  377.  Savage  v.  Haxzard,  11 
Id.,  327.  1  Am.  L.  C.  (4th  Ed.),  58.  BaUle  v.  Jones^ 
2  Ala.,  314.  Abbott's  Tr.  Ev.,  448,  449.  As  Mrs. 
Courtnay  failed  to  introduce  any  proof  on  that  point  there 
is  no  evidence  that  she  paid  any  sum  whatever  for  the 
property. 

Third.  Remedies  for  the  collection  of  judgments  are 
largely  within  the  control  of  the  legislature,  and  if  no 
vested  right  is  destroyed  such  acts  are  valid.  It  will  not 
be  seriously  contended  that  one  holding  property  of  a 
debtor  as  voluntary  donee  has  any  vested  right  to  hold  the 
same  as  against  one  holding  a  valid  claim  against  the  donor 
at  the  time  the  donation  was  made.  The  property  in  such 
case,  to  the  extent  of  the  creditor's  claim  against  the  debtor, 
is  liable  for  the  satisfaction  of  the  same,  and  the  l^islature 
by  providing  a  mode  for  subjecting  property  to  the  pay- 
ment of  the  judgment  merely  provides  for  the  more  perfect 
administration  of  justice  by  the  application  of  the  pi'operty. 

It  is  well  settled  that  where  an  equitable  right  exists  in 
favor  of  creditors,  the  l^islature  has  the  right  to  create  a 
legal  remedy  in  their  favor.  Lewis  v.  McElvain^  16 
Ohio,  355.  BoUon  v.  Johns,  5  Penn.  St.,  149.  Hender- 
son V.  Dickerson,  17  B.  Mon.,  173.  Sempeyac  v.  U.  8.,  7 
Pet.,  222.  The  act  in  question,  therefore,  is  valid,  and 
the  proceedings  under  it  legal.  It  follows  that  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affiamed. 
The  other  judges  concur. 


18    478 
18    4». 
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August  Q.  Mansfield,  appellee,  v.  Stephen  D. 
Avery  et  al.,  appellants. 

Pleading:  akswsb.  Where  an  answer  pnta  in  iasae  the  tmth  of 
the  material  facts  stated  in  the  petition,  a  demuirer  to  the  an- 
swer shonld  be  overroled. 

Appeal  from  the  district  court  of  Boone  couniy.  Heard 
below  before  Tiffany,  J. 

Lcmh,  Rieketta  &  WikoUy  for  appellants. 

Miller  &  Prioe,  for  appellee. 

Maxwell,  J. 

This  action  was  brought  in  the  .district  conit  of  Boone 
*couQty  to  have  a  mortgage  of  certain  real  estate  in  that 
<x)unty  canceled  of  record  and  declared  satisfied.  It  is 
alleged  in  the  petition  that  the  promissory  note  which  the 
mortgage  was  given  to  secure  "  was  duly  paid,  the  debt 
discharged,  and  satisfaction  of  said  mortgage  entered  upon 
the  margin  of  the  record  thereof,  in  the  words  and  figures 
following,  to-wit :  . 

"  Albion,  July  26, 1873. 

^^  Having  this  day  received  satisfaction  for  the  within 
mortgage,  I  hereby  cancel  this  mortgage. 

"Signed,  W.  H.  Pbesoott.'' 

That  "  said  satisfaction  is  insufficient  in  this,  it  is  not 
attested  by  the  county  clerk  or  his  deputy  as  a  subscribing 
witness,  as  required  by  law.''  To  this  petition  the  defend- 
ant Prescott  filed  an  answer,  to  which  the  plaintiff  de- 
murred, and  the  demurrer  was  sustained  and  a  decree 
^entered  in  favor  of  the  plaintiff.  The  sole  question  pre- 
sented is  the  sufficiency  of  the  answer.  The  following  ia 
a  copy  thereof: 
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"Comes  now  the  defendant  W.  H.  Prescott,  and  for  his 
separate  answer  to  the  plaintiff's  petition  herein  filed  says, 
that  he  admits  that  on  the  15th  day  of  October,  1872,  8. 
G.  Avery  executed  and  delivered  to  this  defendant  a  mort- 
gage on  the  south-west  quarter  of  section  twenty-two  of 
township  number  twenty  north,  of  range  number  six  west, 
situated  in  the  county  of  Boone,  and  state  of  Nebraska,  to 
secure  the  payment  of  the  sum  of  one  hundred  and  ninety 
dollars  then  due  and  owing  plaintiff,  as  alleged  in  the  j)e- 
tition ;  admits  that  said  mortgage  was  duly  recorded  in  the 
records  of  mortgages  in  said  county  of  Boone,  and  state  of 
Nebraska.  This  defendant  denies  each  and  every  other 
allegation  in  said  petition  contained;  this  defendant  fur- 
ther answering  says,  that  he  expressly  denies  that  the  said 
sum  so  due  and  owing  the  defendant  from  the  defendant 
8.  D.  Avery,  the  payment  of  which  was  secured  to  this  de- 
fendant by  said  mortgage,  was  paid  to  this  defendant  on 
(he  26th  day  of  July,  1873,  or  at  any  other  time,  and 
alleges  the  fact  to  be  that  the  said  sum  so  due  and  owing 
this  defendant  from  said  Avery,  and  secured  by  said  mort- 
gage, remains  wholly  unpaid,  and  the  said  Avery  and  the 
said  mortgage  are  in  equity,  good  conscience,  and  good 
morals  still  bound  for  the  payment  of  said  sum  together 
with  the' lawful  interest  thereon;  and  this  defendant  fur- 
ther answering  says,  that  he  expressly  denies  that  he  ever 
released  the  said  mortgage,  denies  that  the  signature  at- 
tached to  the  pretended  release  of  mortgage  on  the  margin 
of  the  record  thereof  is  the  signature  of  this  defendant; 
and  this  defendant  alleges  the  fact  to  be  that  he  did  not 
sign  his  name  to  said  pretended  release  on  the  26th  day  of 
July,  1 873,  or  at  any  other  or  different  time,  nor  yet  did 
he  authorize,  empower,  instruct,  or  otherwise  direct  any 
person  whomsoever  to  sign  his  name  to  said  pretended  re- 
lease, and  defendant  further  alleges  that  the  handwriting 
of  said  pretended  release  and  the  name  of  W.  H.  Prescott 
written  thereunder  are  not,  nor  yet  either  of  them,  in  the 
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handwriting  of  the  defendant,  nor  was  the  said  pretended 
release  or  the  name  attached  thereto  written  upon  the  mar- 
gin of  said  record  with  the  knowledge  or  consent  or  by 
procurement  of  this  defendant;  that  the  name  of  the  de- 
fendant written  under  the  pretended  release  of  said  mort- 
gage on  the  margin  of  the  record  of  said  mortgage  is  a 
forgery  of  the  name  of  this  defendant  by  some  person  ta 
this  defendant  unknown ;  and  this  defendant  further  says 
that  he  had  no  knowledge  whatever  of  said  pretended  re- 
lease or  said  forgery  until  after  the  bringing  of  this  action. 
Defendant  further  alleges  that  it  would  be  inequitable  and 
obnoxious  to  good  conscience  and  good  morals  to  declare 
the  said  mortgage  canceled,  annulled,  or  removed  as  a 
cloud  upon  the  title  of  said  premises  without  payment  to 
this  defendant  of  the  amount  due  and  owing  this  defend- 
ant and  secured  to  him  by  the  said  mortgage." 

The  answer  states  a  defense  to  the  action.  It  is  denied 
therein  that  the  note  in  question  had  been  paid  or  the 
mortgage  releas^,  and  it  is  alleged  that  the  purported  re- 
lease of  the  same  on  the  record  was  made  without  author- 
ity and  is  a  forgery.  For  the  purposes  of  the  demurrer 
these  statements  must  be  taken  as  true  and  they  put  in  is- 
sue  the  facts  upon  which  relief  is  sought  in  the  action* 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceeding. 

Reversed  and  bemanded. 

The  other  judges  concur. 
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George  L.  Smith,  plaintiff  in  erbor,  v.  Harriet 
I.  Jones  et  al.,  defendants  in  error. 

1.  Partnership  Property.      Real  estate  purchased  by  a  firm 

with  partnership  funds,  and  for  the  use  of  the  partnership,  is 
the  property  of  the  firm  although  the  conveyance  be  made  to 
one  of  the  parties. 

2.    :    INSOLVENT  PABTNSBSHIP.    The  property  of  an  insol- 

Tent  partnership  will  be  applied  in  the  first  instance  to  the  pay- 
ment of  debts  due  the  partnership  creditors  in  preference  to  the 
creditors  of  the  individual  members  of  the  firm. 

3.  ABsignment  for  Creditors.    An  assignee  for  the  benefit  of 

creditors  under  a  valid  assignment  may  maintain  an  action  to 
set  aside  a  sale  of  real  estate  under  an  attachment  levied  after 
the  execution  and  delivery  of  the  deed  of  assignment,  where ' 
such  sale  would  impair  or  defeat  his  title  as  assignee. 

Error  to  the  district  court  for  Seward  county.  Heard 
below  before  Post,  J.,  sitting  for  Norval,  J. 

D.  C.  McKillip  and  John  H.  Ames,  for  plaintiff  in 
error,  cited :  Blake  v,  OraJiam^  6  Obio  State,  683-4. 
Wade  on  the  La^  of  Notice,  §  204  and  d  seq,  to  §  213. 
Ely  V.  WUeox,  20  Wis.,  551.  Mavl  v.  Rider,  59  Pa. 
State,  167.  Chicago  v.  WiU;  75  111.,  211.  Bates  v.  Nor- 
cross  J  14  Pickering,  224. 

Hastings  &  McGintie,  for  defendants  in  error,  cited: 
Ashton  V.  Jones y  14  Neb.,  426.  Sullivan  v.  Smith,  15  Id., 
477.  Burpee  v.  Smith,  Walkers  Ch.,  327.  CoJhy  v,  Brown^ 
10  Neb.,  413.  Drake  v.  Jones,  27  Miss.,  427.  Watkins 
V.  Logan,  3  B.  Mon.,  20. 

Maxwell,  J. 

A  demurrer  to  the  petition  was  sustained  in  the  court 
below,  and  the  action  dismissed.     The  plaintiff  appeals. 
It  is  allied  in  the  petition,  in  substance,  that  prior  to  the 
31 
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14th  day  of  October,  1880,  Peter  Hennegin  aod  William 
Ashton  were  partners  doing  business  at  Seward  under  the 
name  and  style  of  "  Hennegin  &  Ashton  ;"  that  prior  to 
said  date  said  firm  had  purchased  and  paid  for  with  part- 
nership funds  certain  real  estate  in  Seward  county,  which 
is  described,  which  real  estate  was  purchased  for  and  used 
by  said  partnership,  but  the  legal  title  to  the  same  was  in 
Hennegin;  that  on  14th  day  of  October,  1880,  said  firm 
was  indebted  in  about  the  sum  of  $5,000,  and  was  unable 
to  pay  its  debts  in  full,  and  the  members  of  said  firm  were 
also  individually  insolvent  and  unable  to  pay  their  debts; 
that  on  said  day  said  "  co-partnership,  by  a  deed  of  assign- 
ment duly  signed,  executed,  acknowledged,  and  delivered 
to  the  plaintiff,  duly  assigned  and  conveyed  to  the  plaintiff 
in  trust  for  the  benefit  of  the  creditors  of  said  co-partner- 
ship all  and  singular  the  goods,  chattels,  effects  and  prop- 
erty, lands  and  tenements  of  said  co-partnership,  including 
the  real  estate  in  question ;  that  said  firm  was  openly  and 
notoriously  in  possession  of  said  real  estate  until  the  time 
of  said  assignment,  and  since  that  time  the  plaintiff  has 
been  and  now  is  tn  possession  thereof,  and  that  said  assign- 
ment was  duly  recorded  within  thirty  days  from  its  date, 
etc.;  that  on  the  15th  of  October,  1880,  and  after  said  deed 
of  assignment  had  been  executed  and  delivered  to  the  plain- 
tiff, the  State  Bank  of  Seward  and  othere  began  actions  by 
attachment  against  Peter  Hennegin  for  his  individual  debts, 
and  caused  said  attachments  to  be  levied  upon  the  real 
estate  in  controversy  as  the  property  of  said  Hennegin ; 
that  afterwards  judgments  were  recovered  in  said  actions 
and  the  property  in  question  sold  under  the  attachments  to 
the  defendants  in  this  action,  and  '^  should  said  sales  be 
confirmed  by  order  of  this  court,  and  conveyance  thereof 
be  made  to  the  purchasers  of  said  property  thereat,  said 
property  would  all  of  it  be  conveyed  by  said  purchasers  to 
innocent  parties,  and  be  wholly  lost  to  the  plaintiff  and  the 
creditors  of  said  partnership,"  etc.    It  is  also  alleged  that 
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^'HennegiD  had  absconded  and  abandoned  said  partner- 
ship business  and  property,  and  had  ceased  to  act  as  a  mem- 
ber of  said  firm  long  before  the  said  14th  day  of  October, 
1880,  leaving  the  said  Wm.  H.  Ashton  the  only  remain- 
ing and  acting  partner  of  said  firm,  and  that  said  deed  of 
assignment  was  executed  by  said  Ashton  in  the  firm  name 
of  Hennegin  &  Ashton,  alone  and  without  the  individual 
name  or  signature  of  said  Peter  Hennegin,  so  that  the  same 
does  not  purport  of  record  to  convey  the  above  mentioned 
property,  the  apparent  record  of  title  of  which  is  in  said 
Hennegin  individually,  as  aforesaid."  The  prayer  is  for 
an  injunction  and  to  have  said  sales  set  aside,  and  the  ap- 
plication of  the  property  to  the  creditors  of  the  firm.  It  is 
well  settled  in  this  court  that  property  purchased ^ with 
partnership  funds  inures  to  the  benefit  of  the  partnership. 
Cat7'on  V.  Shepherdj  8  Neb.,  308.  JSowen  v.  Billwga^  18 
Id.,  489.  And  even  if  the  title  be  taken  in  the  name  of 
one  member  of  the  firm,  the  property  is  that  of  the  part- 
nership. Id.  And  where  the  firm  is  insolvent  the  part- 
nership property  is  primarily  liable  for  the  partnership 
debts.  Botven  v.  Billings,  13  Neb.,  439.  Boop  v,  Herron^ 
15  Id.,  73.  This  is  the  general  rule,  and  where  a  firm  is 
insolvent  its  property  is  a  trust  fund  for  the  benefit  of  its 
creditors.  Murray  v,  Murray,  5  Johns.  Ch.,  60.  West  v. 
Skip,  1  Ves.  Sen.,  289.  Ex  parte  Ruffin,  6  Ves.,  119. 
Campbell  v.  MaUett,  2  Swanst.,  551.  Young  v.  Frier,  1 
Stockt.  Ch.,  465.  Bobbins  v.  Cooper,  6  Johns.  Ch.,  186. 
J5c  parte  Orowder,  2  Vem.,  706.  Ex  parte  Cook,  2  P. 
Wms.,  500.  Parsons  on  Partnership,  *pages  348,  349,  and 
notes.  The  property  in  question,  therefore,  if  the  allega- 
tions of  the  petition  are  true,  belonged  to  the  firm,  and 
should  be  applied  in  favor  of  the  creditors  of  the  partner- 
ship, and  the  attempt  to  apply  it  to  creditors  of  one  of  the 
members  of  the  firm  is  entirely  unauthorized,  and  the  sale 
should  be  set  aside. 

2.     The  right  of  the  plaintiff  to  bring  the  action.     In 
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England  the  courts  seem  to  hold  that  primarily  such  as- 
signments do  not  create  a  trust,  nor  clothe  the  creditors 
with  the  character  cestuis  qtd  irustent,  but  merely  make  the 
assigneee  an  agent  of  the  debtor  to  dispose  of  and  apply 
the  property  under  the  debtor's  directions.  Garard  t\ 
Lauderdale^  8  Sim.,  1.  Wcdwyn  v.  QyuttSy  3  Id.,  14.  Adon 
V.  Woodgate,  2  M.  &  K ,  492.  Brooks  v.  Marbury,  11 
Wheat.,  78.  In  this  country,  however,  it  is  generally  held 
that  a  voluntary  assignment  for  the  benefit  of  creditors,  if 
valid,  is  not  a  mere  agency  of  the  debtor,  but  creates  trust 
relations,  and  the  creditors  are  the  beneficiaries.  Moses^ 
V,  Margatroyd,  1  Johns.  Ch.,  119, 129.  Shepherd  v,  Mc- 
Evers,  4  Id.,  186.  Nieoll  v.  Mumford,  Id.,  628.  Ward 
V.  L^wiSy  4  Pick.,  518.  N,  E.  Bank  v.  Lewis,  8  Id.,  113- 
118.  Pingree  v.  Comstock,  18  Id.,  46.  £cad  v.  Bobinr 
son,  6  W.  &  S.,  329.  McKiimey  v.  Rhoads,  6  Watts^ 
343.  England  v.  Reynolds,  38  Ala.,  370.  Pearson  r. 
Roekhill,  4  B.  Mon.,  296,  The  assignee,  therefore,  can 
maintain  an  action  to  protect  the  trust  estate.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Revebsed  and  remained. 

The  other  judges  concur. 


C.  C.    Housel,    plaintiff   in   ebbob,   v.    Gbobgb 
Thball,  defendant  in  ebbob. 

1.  Commission  Merchant.     A  factor  or  commission  merchant, 

while  not  a  guarantor  of  the  responsibility  of  the  persons  with 
whom  he  deals,  is  held  to  the  same  degree  of  care  and  diligence 
which  a  reasonably  prudent  man  would  exercise  in  the  manage- 
ment of  his  own  affairs. 

2.    :     LIABILITY  IN  CAf-K  STATED.     Where  a  commission 
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merchftnt  in  Omaha,  doing  business  in  San  Francisco,  canaed 
commission  goods  to  be  consigned  to  another  person  in  San 
Francisco,  that  person  being  one  whom  the  consignor  had  stated 
to  him  he,  the  consignor,  would  have  no  dealings  with,  such 
commission  merchant  could  not  relieve  himself  from  liability 
resulting  from  the  loss  of  the  consigned  property,  on  the  ground 
that  the  person  to  whom  the  goods  were  shipped  was  a  sub- 
agent,  for  whose  acts  he  could  not  be  held  responsible;  and  the 
fact  that  the  goods  were  consigned  to  the  objectionable  person 
by  the  consignor  would  not  change  the  application  of  this  rule, 
it  being  shown  that  the  commission  merchant  was  purchasing 
other  goods  of  the  consignor  at  the  same  time,  and  causing 
them  to  be  shipped  to  such  person  in  the  same  way. 

Error  to  the  district  court  for  Douglas  county.  Heard 
below  before  Neville,  J. 

John  L.  Webster,  for  plaintiff  in  error,  cited:  Story 
Agency,  §  201.  McCants  v.  Wells,  4  S.  C.  (Rich.),  381. 
Darling  v.  Stanwood,  14  Allen,  504.  Commercial  Bank 
V,  Martin,  1  I^a.  Ann., 344.  Tieman  v.  Commercial  Bank, 
7  How.,  648.  Daly  v.  Bank,  56  Mo.,  94.  Dorchester  v. 
Bank,  1  Cush.,  177. 

George  W.  Doane,  for  defendant  in  error,  cited :  Story 
Agency,  §§  13,  14,  452,  454.  Allen  v.  Merchants  Bank 
of  N.  Y.,  22  Wend.,  215.  Montgomery  Co.  Bank  v.  Al- 
bany City  Bank,  3  Selden,  459.  Com.  Bank  v.  The  Union 
Bank  of  N.  Y.,  1  Kernan,  203.  Smedes  v.  Bank  of  Utica, 
20  Johns.,  372.  Bank  of  Orleans  v.  Smith,  3  Hill  (N.  Y.), 
560.  Reeves  v.  The  St.  Bank,  8  O.  St.,  465.  American 
Express  Co.  v.  Haire,  21  Ind.,  4,  Wingate  v.  MecKs  Bank, 
10  Pa.  St.,  104.  Borup  v.  Nininger,  5  Minn.,  417. 
Thcmpson  v.  Bank  of  8.  C,  3  Hills  (S.  C),  77.  Tabor  v. 
FefTot,  2  Gall.  (U.  S.),  565. 

Keese,  J. 

This  action  was  instituted  in  the  district  court  of  Doug- 
las county.     The  petition  alleges  substantially  that  plain* 
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tiff  below,  defendant  in  error  here,  employed  defendant 
below,  plaintiff  in  error  in  this  court,  who  was  a  forward- 
ing and  commission  merchant  in  Omaha,  to  forward  to  the 
city  of  San  Francisco,  in  the  state  of  California,  and  sell 
on  commission  at  the  highest  market  price  for  cash  a  cer- 
tain quantity  of  lard  of  the  value  of  $694.72,  and  that 
plaintiff  in  error  received  the  lard  and  undertook  to  for- 
ward and  sell  it  in  the  manner  agreed  upon,  and  in  con- 
sideration of  the  commission  agreed  to  be  paid,  to  exercise 
due  care  and  diligence  in  the  disposition  of  the  lard,  but 
that  he  did  not  use  due  diligence  in  that  behalf;  neglected 
to  sell  the  lard  in  San  Francisco,  and  without  the  consent 
of  defendant  in  error  shipped  it  to  "Nevada,  and  that  he 
has  failed  to  account  for  the  same. 

The  answer  denies  the  employment,  the  agreement,  re- 
ceipt of  the  lard,  or  that  he  shipped  it  to  Nevada.  Al- 
leges that  he  had  nothing  to  do  with  the  matter,  and  hence 
was  guilty  of  no  negligence.  It  is  also  averred  that  at  tho 
time  the  lard  arrived  in  San  Francisco  it  had  no  market 
value,  and  was  entirely  worthless.  The  reply  is  a  general 
denial  of  the  allegations  of  the  answer.  The  cause  was 
tried  to  a  jury,  who  returned  a  verdict  for  defendant  in 
error.  Upon  the  motion  of  plaintiff  in  error  for  a  new 
trial  being  overruled,  and  a  judgment  being  entered  upon 
the  verdict,  plaintiff  in  error  brings  the  cause  into  this 
court  by  proceedings  in  error  for  review. 

By  reference  to  the  issues  joined,  as  well  as  to  the  testi- 
mony introduced  on  the  trial,  it  may  be  seen  that  defend- 
ants in  error  based  their  right  to  recover  upon  the  allega- 
tion that  they  employed  plaintiff  in  error  personally  to 
handle  the  property,  and  that  they  had  no  dealings  with 
any  other  person  in  that  behalf.  This  being  denied  by 
the  answer,  as  well  as  by  the  testimony  introduced  by 
plaintiff  in  error,  the  question  of  fact  thus  presented  was 
one  for  the  jury  to  decide,  under  proper  rulings  and  in- 
structions of  the  court. 
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The  errors  assigned  will  be  examined  in  the  order  in 
which  they  are  presented  by  the  brief  of  plaintiff  in  er- 
ror. 

It  is  insisted  that  certain  instructions  to  the  jury^  as  set 
out  by  the  petition  in  error,  were  not  applicable  to  the  case 
as  made  by  the  testimony;  that  they  had  a  tendency  to 
mislead  the  jury,  and  for  those  reasons  were  improperly 
given.     These  instructions  are  as  follows: 

''You  are  instructed  that  the  law  holds  a  consignee  in 
the  conducting  of  the  business  of  a  consignor  to  the  same 
degree  |_of  care  and  diligence  which  a  prudent  man  would 
exercise  in'the  management  of  his  own  business. 

''You  are  instructed  that  a  factor  or  commission  man, 
while  he  cannot  be  held  as  a  guarantor  of  the  responsibility 
of  the  persons  to  whom  he  sells  in  the  ordinary  course  of 
business,  and  in  accordance  with  the  u.'^ages  of  the  market 
where  the  sale  takes  place,  must,  nevertheless,  use  all  rea- 
sonable effort,  and  resort  to  all  reasonably  available  sources 
of  information,  to  learn  the  pecuniary  liability  of  the  pur- 
chaser, and  if  he  does  not  do  so,  and  any  loss  oocurs  by 
reason  thereof,  he  will  be  liable  for  such  loss.'* 

It  is  true,  as  claimed  by  plaintiff  in  error,  that  instruc- 
tions given  to  a  jury  must  be  applicable  to  the  case  as 
made  by  the  testimony.  But  it  is  contended  by  defendant 
in  error  that  the  instruction  is  applicable  to  the  testimony 
and  was  properly  given. 

The  soundness  of  the  law  when  applied  to  a  proper  case 
is  not  questioned.  It  therefore  only  remains  for  us  to  en- 
quire whether  or  not  it  was  applicable  to  the  case  at  bar. 

The  action  was  against  plaintiff  in  error  as  a  com- 
mission merchant  The  allegation  is  directly  made  that 
he  undertook  to  use  propar  diligence  in  disposing  of 
the  consigned  property,  and  that  he  failed  to  comply  with 
his  contract  in  that  behalf.  The  testimony  tends  to 
show  that  when  the  nwitter  was  first  talked  of  between 
the  parties,  plaintiff  in  error  suggested  the  name  of  a 


488      SUPREME  COURT  OF  NEBRASKA. 

HoiLsel  V.  Thrall. 

person  in  San  Francisco  with  whom  he  had  some  busi- 
neas  relations  as  a  proper  person  to  whom  the  property 
might  be  shipped^  but  that  defendant  in  error  refused  to 
deal  or  have  any  business  relations  with  him^  and  insisted 
upon  dealing  alone  with  defendant  in  error,  and  that  this 
was  understood  between  the  parties  to  the  contract.  It  is 
shown  that  the  property  was  shipped  to  this  person.  It  is 
true  that  plaintiff  in  error  denied  having  had  anything  to  do 
with  the  transaction,  and  in  substance  so  testified.  It  is 
also  true  that  defendant  in  error  claimed^  and  testified  in 
substance^  that  plaintiff  in  error  was  the  only  person  with 
whom  he  dealt.  Now  if  we  could  say  that  tlie  theory  of 
plaintiff  in  error  was  the  correct  one,  then  we  could  also 
say  that  the  court  erred  in  giving  the  instruction.  But  if 
the  defendant's  theory  was  the  correct  one  then  the  instruc- 
tion was  proper.  This  question  of  fact  had  to  be  left  to 
the  jury,  and  in  doing  so  it  was  necessary  to  so  instruct  as 
to  state  the  law  correctly  applicable  to  the  issue  thus  pre- 
sented.    Severance  v,  Melick^  15  Neb.,  614. 

Plaintiff  in  error  requested  the  court  to  give  the  follow- 
ing instructions,  which  were  refused : 

"If  the  testimony  satisfies  the  jury  that  Housel  was  do- 
ing business  in  Omaha,  and  that  the  lard  in  controversy 
was  shipped  to  San  Francisco,  and  was  to  be  sold  in  San 
Francisco,  and  if  the  plaintiffs  knew  that  Housel  was  not 
personally  doing  business  in  San  Francisco,  and  that  the 
nature  of  the  business  was  such  that  it  would  be  necessary 
for  Housel  to  employ  an  agent  in  San  Francisco  to  sell  the 
lard,  then  the  defendant  Housel  was  authorized  to  employ 
a  sub-agent  in  San  Francisco  to  sell  the  lard,  and  Housel 
would  only  be  bound  to  use  ordinary  care  and  diligence  in 
the  selection  of  such  agent,  and  if  any  loss  arose  through 
the  carelessness  or  fault  of  such  agent  then  the  defendant 
would  not  be  liable  in  this  action.^' 

"If  the  jury  believe  from  the  testimony  that  Housel  au- 
thorized the  shipment  of  the, lard  on  his  (HousePs)  account, 
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still  the  plaintiff  cannot  recover  if  at  the  time  he  knew  the 
lard  was  to  be  shipped  to  San  Francisco  to  be  sold  by 
George  W.  Forbes,  as  agent,  with  a  knowledge  on  the 
part  of  plaintiff  of  who  George  W.  Forbes  was,  as  well  as 
of  his  character  and  standing,  and  made  no  objection  to 
the  shipment  of  the  lard  to  George  W.  Forbes  to  be  sold 
by  him  as  such  agent.  If  the  plaintiffs  intended  to  hold 
the  defendant  Housel  for  any  defalcation  or  misoondact 
on  the  part  of  George  W,  Forbes,  and  the  plaintiffs  were 
possessed  of  a  knowledge  of  the  character  and  standing  of 
George  W.  Forbes,  then  it  was  the  business  of  the  plain- 
tiffs to  notify  the  defendant  not  to  have  said  Forbes  em- 
ployed as  a  subagent  to  sell  the  lard  in  controversy." 

"If  the  plaintiffs  were  possessed  of  a  knowledge  of  the 
character  and  business  standing  of  George  W.  Forbes,  and 
knew  that  he  was  the  agent  to  sell  the  lard  in  controversy 
in  San  Francisco,  and  the  plaintiffs  themselves  shipped  the 
goods  direct  to  George  W.  Forbes  at  San  Francisco,  and 
in  his  name  as  consignee,  then  they  cannot  hold  the  defend- 
ant liable  for  the  value  of  the  goods  in  controversy  on  ac- 
count of  any  misconduct  of  the  sub-agent,  George  W. 
Forbes,  unless  the  testimony  further  satisfies  you  that  the 
defendant  Housel  was  also  guilty  of  ne«;Iigence,  and  that 
such  n^ligence  on  the  part  of  Housel  contributed  to  the 
default  or  misconduct  of  the  said  George  W.  Forbes." 

The  court  over  the  objection  of  plaintiff  fn  error  gave 
the  following  instruction : 

"If  the  jury  believe  from  the  evidence  that  Forbes  was 
the  agent  of  Housel,  and  not  plaintiffs,  to  dispose  of  the 
lard  in  San  Francisco,  on  commission,  and  that  Forbes  as 
said  agent  did  not  use  due  and  ordinary  diligence  in  dis- 
posing of  the  lard,  and  by  reason  thereof  a  loss  accrued  to 
the  plaintifls,  the  defendant  is  liable  for  such  loss,  and  the 
plaintiffs  are  entitled  to  recover  their  damages  sustained 
by  reason  thereof." 

It  will  be  seen  that  by  the  refusal   of  the  court  to  give 
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the  instructions  prayed  for  by  plaintiff  in  error,  and  the 
giving  of  the  one  last  above  quoted,  the  question  of  the 
subagenpy  of  Forbes  as  a  defense  was  virtually  with- 
drawn from  the  jury.  It  may  be  true  that  in  a  proper 
case  the  doctrine  contended  for  by  plaintiff  in  error  is  the 
law,  and  that  the  instructions  refused  should  have  been 
given.  But  whether  it  had  any  proper  application  to  the 
case  at  bar  is  another  and  more  difficult  question.  This 
difficulty  arises  out  of  the  testimony  in  the  case.  It  is  in- 
sisted by  defendants  in  error  all  through  the  record  that 
they  at  all  times  informed  plaintiff  in  error  that  they  were 
not  dealing  and  would  not  deal  with  Forbes;  that  they 
would  have  nothing  to  do  with  him  in  this  transaction,  and 
that  if  they  shipped  the  lard  it  must  be  upon  the  credit  of 
plaintiff  in  error,  and  that  they  would  look  to  no  one  else 
for  returns,  and  from  a  lack  of  confidence  in  Forbes  they 
especially  objected  to  having  any  business  relations,  either 
directly  or  indirectly,  with  him,  and  that  plaintiff  in  error 
stated  that  he  had  $2,600  of  Forbes'  money,  and  that  he 
would  be  safe  in  sending  the  lard  to  Forbes  to  be  sold  for 
him,  and  would  do  so.  If  this  is  true,  it  would  seem  that 
the  question  of  subagency,  growing  out  of  Forbes'  em- 
ployment, could  have  no  place  in  the  case.  While  it  is 
true  that  plaintiff  in  error  insisted  upon  the  trial  that  this 
was  not  the  case,  yet  in  his  cross-examination  he  substan- 
tially admitted  the  facts  to  be  as  claimed  by  defendant  in 
error.  From  that  part  of  his  testimony  referring  to  a  con- 
versation with  Mr.  Thrall,  before  the  shipment  was  made, 
we  quote  as  follows: 

Q.  Then  you  had  a  talk  with  Mr.  Thrall  in  the  street 
car. 

A.     Yes,  sir. 

Q.     How  long  after  Mr.  Roddis  had  spoken  to  you? 

A,     I  don't  remember  how  long  it  was. 

Q,     Was  it  a  few  days  or  weeks? 

A.     Probably  a  week  or  so. 
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Q.  In  that  talk  that  you  had  with  Mr.  Thrall  in  th^ 
street  car  you  merely  said  something  lo  him  about  want- 
ing to  see  him  about  a  matter  of  business  that  might  be  of 
interest  to  him. 

A.  I  don't  recollect  that  kind  of  a  talk;  if  I  had  any 
business  with  him  I  would  just  as  soon  have  told  him  m 
the  street  car  as  anywhere  else. 

Q.  State  if  that  talk  in  the  street  car  was  anything 
more  than  to  the  effect  that  you  told  Mr.  Thrall  that  you 
wanted  to  talk  to  him  about  a  matter  of  business  that 
would  be  of  interest  to  him,  and  wanted  him  to  come  ta 
the  office. 

A.     It  is  likely  I  did. 

Q.     Did  he  go  to  the  office? 

A.     I  think  likely. 

Q.     Tou  had  a  talk  with  him  at  the  office. 

A.     Probably. 

Q.     Do  you  remember  what  time  it  was? 

A.     No,  sir. 

Q.  Was  it  before  any  meats  were  ordered  from  Eoddia 
&  Thrall? 

A.     I  judge  it  was. 

Q.  Did  you  say  in  that  conversation  something  to  him 
about  Roddis  &  Thrall  shipping  meats  to  George  Forbes  oa 
commission? 

A.  Only  in  answer  to  what  Mr.  Boddis  had  said  ta 
tome. 

Q.  What  occurred  in  that  conversation  between  you 
and  Mr.  Thrall?  In  that  conversation  did  you  say  anything 
to  Mr.  Thrall  about  shipping  meats  to  Mr.  Forbes,  or  ship- 
ping lard  to  Mr.  Forbes  on  commission  to  San  Francisco? 

A.  I  don't  think  1-  did,  unless  it  was  for  them  to  ship 
it  on  their  own  account. 

Q.     Did  you  say  anything  to  them  ? 

A.     I  don't  remember. 

Q.     Did  Mr.  Thrall,  when  Mr.  Forbes'  name  was  men-^ 
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tioDed^  say  to  you  ia  that  conversation  that  that  would  end 
the  question;  if  he  was  to  ship  to  Forbes  that  he  did  not 
t!are  to  have  any  business  with  him  ? 

A.     I  think  very  likely  he  said  that. 

Q.     Don't  you  remember  that  he  did  say  that? 

A.  I  don't  think  but  what  he  did  say  that^  and  I  do 
not  deny  it.     I  think  probably  he  did. 

Q.  Did  you  tell  him  what  he  testifies  you  did  about 
Forbes  having  been  misunderstood;  that  he  came  here 
from  Montana  with  a  large  amount  of  money;  that  he 
had  been  in  various  kinds  of  business^  and  taken  in  by  dif- 
ferent persons  ? 

A.  I  might  have  told  him  about  Forbes  bringing  his 
money  home  the  last  time,  I  do  not  remember,  etc. 

By  this  it  appears  beyond  question  that  prior  to  thecon- 
Bignraent  of  the  lard  it  was  clearly  understood  that  defend- 
ants in  error  were  not  willing  to  make  consignments  to 
Forbes,  or  have  any  dealings  with  him,  and  the  evidence 
fails  to  show  any  agreement  or  contract  by  which  it  is 
tnade  to  appear  that  they  had  any  dealings  with  him.  The 
fact  that  they  shipped  the  lard  to  "  George  W.  Forbes, 
ngeut,"  argues  nothing,  since  they  were  at  the  same  time 
shipping  to  him  other  consignments  of  meat,  etc.,  in  the 
same  way,  which  plaintiff  in  error  had  purchased.  While 
it  may  be  that  plaintiff  in  error,  by  the  usages  of  trade,  or 
otherwise,  had  authority  to  employ  a  subagent,  for  whose 
acts  he  would  not  be  responsible,  if  not  negligent  in  the 
selection,  yet  after  the  declarations  made  by  Thrall  he  could 
not  then  select  the  objectionable  party  and  avoid  the  lia- 
bility, even  if  he  had  such  authority  ordinarily  in  the 
usual  course  of  trade.  We  therefore  think  the  court  did 
not  err  in  refusing  the  instructions  /isked. 

It  is  contended  that  the  court  erred  in  admitting  certain 
letters,  etc.,  in  evidence.  The  fii-st  of  these  is  a  letter  re- 
ferred to  in  the  record  as  exhibit  "A.''  This  letter  was 
written  by  Forbes  to  plaintiff  in  error,  and  by  plaintiff  in 
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error  delivered  to  defendants  in  error.  It  was  written  and 
received  before  the  consignment  was  made.  It  suggests 
the  sending  of  the  lard  on  commission^  and  says,  referring 
to  defendants  in  error  and  others:  "If  those  parties  prefer 
to  send  lard  on  commission,  let  them  send  it,  and  say  to 
them  that  you  will  handle  it  for  five  per  cent  commission,'* 
etc.  This  letter  having  been  received  by  plaintiff  in  error 
and  delivered  by  him  to  defendants  in  error  was,  to  say 
the  least,  a  circumstance  tending  to  show  that  he  considered 
himself  as  dealing  with  them,  and  interested  in  the  trans^ 
action.  The  next  is  a  postal  card  written  in  San  Fran- 
cisco, signed  ''  C.  C.  Housel  &  Co.,  F.,"  acknowledging 
the  receipt  of  the  lard.  It  was  written  by  Forbes,  and 
was  competent  for  the  purpose  of  showing  this  one  fact  I 
the  lard  having  been  shipped  to  him  with  the  knowledge 
of  Housel.  But  the  error  in  this  matter,  if  it  was  error, 
was  without  prejudice,  as  no  iesue  is  made  upon  it,  the 
rec«pt  of  the  lard  by  Forbes  not  being  disputed. 

Certain  other  letters  and  correspondence  were  admitted 
over  the  objections  of  plaintiff  in  error,  and  of  which  com- 
plaint is  made.  These  letters  were  written  either  by  plain-^ 
tiff  in  error  to  defendant  in  error,  or  by  Forbes  to  plaintiff 
in  error,  and  by  him  delivered  to  defendant  in  error. 
Coming  as  they  all  did  from  plaintiff  in  error,  and  each 
tending  to  throw  some  light  upon  the  transaction,  their  ad« 
mission  was  proper. 

We  are  unable  to  perceive  any  prejudicial  error  in  the 
record.  The  judgment  of  the  district  court  is  therefore 
affirmed. 

Judgment  affeeimed. 

The  other  judges  ooncur. 


494      SUPREME  COURT  OF  NEBRASKA. 

B.  &  M.  R.  a.  Co.  T.  Young  Bear. 


B.  &  M.  R.  R.  Oo.  ra  Feb.,  PLAiNnrF  in  ebbob,  v. 
Young  Beab  and  Shaep  Wayne,  defendants 

IN  ERBOB. 

Aeplevin :  anbwbb.  An  aDswer  in  replevin  containing  an  alle- 
gation that  the  property  was  not  unlawfully  detained  by  the 
defendant,  nor  was  plaintiff  entitled  to  the  immediate  poaseadon 
thereof,  states  a  defense  and  is  not  demurrable. 

MonoN  for  rehearing  of  case  reported  in  17  Neb*^  668. 

Reese,  J. 

Plaintiff  in  error  has  filed  a  motion  for  rehearing,  acoom- 
'  panied  by  an  elaborate  brief,  which  it  is  deemed  proper  to 
notice.  As  stated  in  the  original  opinion,  the  answers  of  the 
defendants  contain  the  allegations  that  the  property  '^  was 
not  unlawfully  detained  by  him  from  said  plaintiff,  nor 
was  the  said  plaintiff  entitled  to  the  iqimediate  possession 
of  the  same,  as  claimed  in  said  petition,^'  etc.  To  this 
€uiswer  a  demurrer  was  filed.  This  demurrer  seeks  to  attack 
only  a  part  of  the  answer,  which  is  designated  as  the  second 
oount  or  part,  which  seeks  to  set  up  a  lien  under  the  sal- 
vage act  of  1883.  One  of  the  answers  referred  to  by  the 
demurrer  is  stated  in  paragraphs ;  the  other  is  not.  The 
one  demurrer  is  made  to  both  answers.  But  the  last  par- 
agraph of  the  demurrer  is  as  follows  :  "  The  said  answer 
and  counts  where  specified  do  not  state  facts  sufficient  to 
show  any  right  to  said  property  on  the  part  of  defendants." 
This  must  be  considered  as  attacking  the  whole  answer. 
The  language  above  quoted  from  the  answer  must  be 
treated  as  a  denial  of  the  all^ations  of  the  plaintiff's  peti- 
tion. Although  in  the  affirmative  form  it  is  a  direct  traverse 
of  the  essential  allegations  of  the  petition,  viz.,  the  unlaw- 
ful detention  and  plaintiff's  right  of  possession.  This  was 
flufficient  to  defeat  plaintiff's  recovery,  without  proof.     It 
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would  put  the  plaintiff  to  the  proof  of  the  averments  of 
the  petition  thus  attacked.  Ruth  v.  Ruth,  12  Neb.,  594. 
The  demurrer  was  properly  overruled.  Lewis  v,  Qmlter, 
10  O.  S.,  451.  Ti-usUea  v.  Odlin,  8  Id.,  293.  Moore  v. 
Kepner,  7  Neb.,  291.     Mansfield  v.  Avery,  ante  p.  478. 

The  fact  that  a  right  under  the  alleged  lien  was  not  well 
pleaded  by  the  answer  can  make  no  difference,  as  such  plea 
was  not  necessary.  The  same  defense  could  have  been' 
made  under  the  denial  as  under  the  allegation  of  special 
defenses,  had  they  been  properly  alleged ;  the  plaintiff  being 
required  to  recover  on  the  strength  of  his  own  title.  RichA 
ardson  v.  Steele,  9  Neb.,  486.  Hedman  v,  Anderson^  8 
Neb.,  184.     Cool  v.  Roche,  15  Id.,  27. 

The  motion  for  rehearing  is  denied. 

Judgment  AO(x>ia>iifGLY. 
The  other  judges  concur. 
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Tnfi  "Western  Horse  and  Cattle  Insurance  Com- 


Inaurance :  title  to  propekty  insubed.  A  policy  of  insur- 
ance la  prima  facie  an  admission  by  the  insurers  of  the  title  of 
the  insored  to  the  property  embraced  in  the  policy. 

Petition  examined,  and  Held,  Good  when  assailed  after  verdicts 

Insuranoe:  waiveb  of  premium.  An  insurance  company 
may  waive  the  payment  of  the  premium  after  it  is  due.  And 
when  it  is  provided  in  the  note  given  for  the  premium  that  if 
the  note  be  not  paid  at  maturity  the  company  shall  have  the 
right  to  cancel  the  policy,  the  failure  to  cancel  it  will  be  deemed 
a  waiver  of  such  right,  and  in  case  of  loss  payment  will  be  en- 
forced. And  especially  would  this  be  true  if  payment  of  the 
premium  was  received  (even  after  the  loss  and  without  knowl- 
edge thereof)  and  the  money  held  until  after  suit  brought. 
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Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Webster  &  Stetoart  and  Charles  Ogden,  for  plaintiff  in 
error,  cited:  Johnson  v.  Van  Epps,  14  111.  App.,  214. 
Bishop  V.  Clay  F,  &  M.  Ins.  Co.,  49  Conn.,  174.  Mutual 
.  Benevolent  Association  v,  Hoyt^  46  Mich.,  478.  Bombaoh 
V,  Beid  and  ArL  L.  Ins.  Co.,  35  La  Ann.,  234.  Smith  v. 
Boss,  51  Mich.,  117.  Davis  v.  German  Ins.  Co.,  185 
Mass.,  255.     Schoneman  v.  Ins.  Co.,  16  Neb.,  406. 

A,  K.  Webster,  for  defendant  in  error,  cited:  Jol^e  v. 
Madison  Ins.  Co.,  39  Wis.,  Ill,  Phoenix  Ins.  Co.  v. 
Lansing,  15  Neb.,  495.  Schoneman  v.  Ins.  Co.,  16  Neb., 
406,  lind  cases  cited. 

B££8E,  J. 

This  cause  was  tried  in  the  district  court  upon  the  fol- 
lowing stipulation  or  agreed  statement  of  facts: 

"  1st.  That  on  the  5th  .day  of  June,  1883,  the  defendant 
issued  and  delivered  to  plaintiff  its  policy  of  insurance^  No. 
6858,  the  same  being  hei*eto  attached  marked  ^A'  and 
made  a  part  of  this  stipulation,  insuring  plaintiff  against 
loss  on  one  sorrel  gelding  in  the  sum  of  $125.00,  and  on 
one  bay  horse,  $75.00. 

'^  2d.  That  plaintiff  gave  his  note  for  the  premium,  said 
note  being  hereto  attached  marked  'B'  and  made  a  part 
of  this  stipulation. 

"3d.  That  before  the  expiration  of  said  policy  of  iusur- 
ance,  but  after  said  premium  note  was  due  and  unpaid,  de- 
fendant placed  said  note  in  the  hands  of  an  attorney  for 
collection.  That  said  attorney  gave  plaintiff  notice  that 
said  note  was  in  his  hands  for  collection,  which  notice  is 
hereto  attached  marked  '  C  and  made  a  part  of  this  stip- 
ulation. 
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'  4th.  That  on  the  15th  day  of  March,  1884,  the  plaintiff 
paid  said  note  and  interest  thereon  to  said  attorney,  and 
said  attorney  remitted  tlie  same  to  the  defendant  within 
one  week  thereafter  less  collection  fees,  and  that  plaintiff 
did  not  disclose  to  said  attorney  the  fact  that  the  said  sorrel 
horse  had  died  on  the  day  previous. 

*'  5th.  That  said  sorrel  gelding  died  on  the  14th  day  of 
March,  in  the  afternoon  of  said  day,  about  three  o'clock 
P.M.,  and  without  fault  or  neglect  on  the  part  of  this 
plaintiff. 

**  6th.  That  plaintiff  gave  the  defendant  notice  of  said 
loss  as  soon  as  he  could  find  the  agent  of  said  company,  and 
within  six  days  after  said  loss. 

"  7th.  That  more  than  forty-five  days  before  the  com- 
mencement of  this  action  plaintiff  gave  defendant  proof  of 
said  loss  on  blanks  furnished  by  defendant  as  required  in 
said  policy. 

^'  8th.  That  said  horse,  said  sorrel  gelding,  was  of  the 
value  of  $150.00;  that  defendant  refused  to  pay  the  sum 
of  $125.00,  and  has  not  paid  the  same  nor  any  part  thereof. 

*'  9th.  Plaintiff  has  performed  all  other  conditions  of  said 
policy  by  him  to  be  kept  and  performed,  except  as  nega- 
tived by  this  stipulation. 

"  10th.  It  is  further  stipulated  that  after  defendant  was 
served  with  summons,  and  before  this  cause  was  tried  in 
justice  court,  defendant  tendered  the  premium  paid  by 
plaintiff  for  insurance  on  said  sorrel  gelding  from  the  time 
said  note  was  due  to  the  expiration  of  said  policy  to  plain- 
tiff, with  interest  and  costs  to  that  date  thereon,  and  is  now 
ready  to  pay  the  same,  and  brings  the  same  into  court  and 
makes  said  tender  good. 

"  The  above  are  stipulated  to  be  the  facts  of  the  cause  so 
far  as  competent  or  material. 

"Signed,  &c." 

It  is  not  necessary  to  set  out  copies  of  exhibits  attached 
to  the  stipulation,  further  than  to  say  the  note  referred  to 
32 
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as  exhibit  "  B ''  is  a  negotiable  promissory  note  with  con- 
dition that  in  case  of  loss  the  note  should  become  due  and 
be  deducted  therefrom ;  and  that  in  case  of  the  non-pay- 
ment of  the  note  at  maturity  "  the  company  shall  have  the 
right  to  cancel  the  policy,  but  at  their  option  may  revive 
it  after  full  payment  of  principal,  interest,  and  charges  have 
been  made/^ 

The  court  found  in  favor  of  defendant  in  error,  where- 
upon a  motion  for  a  new  trial  was  made  upon  the  grounds 
that : 

*'lst.  The  pleadings  of  the  cause  will  not  support  a 
judgment. 

''  2d.  That  upon  the  issues  joined  defendant  is  entitled 
to  a  judgment  for  costs,  and  that  plaintiff's  action  be 
dismissed. 

'^  3d.  Because  judgment  was  rendered  in  favor  of  the 
plaintiff*,  whereas  upon  the  pleadings  and  facts  defendant 
was  entitled  to  judgment  upon  the  law  and  issues  joined. 

"4th.  Because  the  court  admitted  the  stipulation  of  facts 
to  be  considered  in  evidence,  to  which  defendant  at  the 
time  objected  and  excepted  because  the  petition  of  plaintiff 
did  not  entitle  him  to  adduce  any  evidence  in  the  cause.'' 

This  motion  being  overruled  and  judgment  entered, 
plaintiff  in  error  seeks  a  review. 

There  are  two  principal  and  decisive  questions  in  this 
case,  to-wit :  Firsts  Whether  or  not  the  petition  is  suflB- 
cient  to  sustain  the  judgment;  and.  Second,  If  so,  whether^ 
tlie  defendant  in  error  could  rightly  recover  under  the 
stipulated  facts. 

The  petition  alleges  in  substance  that  defendant  is  an  in- 
corponlted  insurance  company.  That  on  the  5th  of  June, 
1883,  in  consideration  of  the  covenants  performed  by  the 
plaintiff  it  issued  and  delivered  to  him  the  insurance  policy, 
a  copy  of  which  is  attached  to  the  petition.  That  the 
gelding  horse  insured  in  said  policy  for  $125.00  died  on 
the  14th  day  of  March,  1884,  and  that  said  death  was  not 
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taiused  by  the  fault,  neglect,  or  procurement  of  the  plain- 
tiff in  the  action,  and  that  of  all  of  which  defendant,  plain- 
tiff in  error,  had  due  notice.  That  on  the  28th  of  March^ 
1884,  proof  of  loss  was  served  on  the  company,  and  that 
the  horse  was  worth  $160.00,  and  that  plaintiff  has  kept 
all  the  conditions  of  the  policy  which  he  was  required  to 
keep  and  perform.  That  defendant  company  has  not 
paid  and  will  not  pay  the  said  sum  of  $125.00,  nor  any 
part  of  it,  to  his  damage  in  that  sum.  The  answer  admits 
the  incorporation  of  the  company  and  the  issuance  of  the 
policy  as  alleged,  and  denies  all  other  allegations. 

The  objections  to  the  petition  will  be  noticed  in  the  order 
presented  by  the  brief  of  plaintiff  in  error,  the  first  of 
which  is,  that  there  is  no  all^ation  that  at  the  time  of  the 
issuance  of  the  policy  the  defendant  in  error  was  the  owner 
of  the  horse  insured  or  had  any  interest  in  him.  The 
policy  is  attached  to  the  petition  and  its  recitals  are  made 
a  part  of  it.  In  this  policy  it  is  said  that  the  company 
does  insure  William  Scheidle  against  loss  by  accident,  etc., 
to  the  property  described.  This  showed  the  interest  of  de- 
fendant in  error.  Ins.  Co.  v.  Slaughter,  20  Ind.,  526. 
The  mere  fact  of  the  contract  of  insurance  being  effected 
should,  we  think,  be  enough  prima  facie  to  prove  the 
ownership  of  the  property.  If  the  contract  was  procured 
by  fraud,  and  such  ownership  did  not  exist,  or  if  the  insur- 
ance was  simply  a  wager  policy,  it  was  proper  matter  of 
defense,  and  if  relied  upon  should  be  pleaded  as  a  defense. 
The  same  may  be  said  of  the  second  objection,  that  it  is  not 
allied  that  defendant  in  error  was  the  owner  of  the  horse 
at  the  time  of  his  death. 

The  third  objection  is,  that  it  is  not  alleged  that  any 
consideration  was  given  for  the  issuance  of  the  policy.  Wo 
think  it  is  substantially  so  alleged.  It  is  alleged  that 
the  policy  was  issued  in  consideration  of  the  covenants  per- 
formed by  the  plaintiff,  and  the  policy  itself,  which  is  em« 
bodied  in  the  petition,  shows  upon  its  face  and  acknowl- 
edges the  payment  of  the  premium. 
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The  fourth  and  fifth  objections  are,  that  there  is  no  aver« 
ment  that  payment  has  been  demanded  or  that  any  sum 
is  or  has  been  due  plaintiff  on  the  policy.  As  to  the  de- 
mand, it  would  seem  clear  that,  the  proof  of  loss  "  on 
blanks  furnished  by  defendant's  agent,''  with  the  allegation 
that  plaintiff  in  error  "would  not  pay  said  sum  of  $125 
nor  any  part  thereof,"  is  a  sufficient  allegation  of  demand 
if  siich  allegation  were  necessary.  While  it  is  true  that 
the  petition  was  not  drawn  with  that  degree  of  care  usually 
deemed  necessary  by  a  careful  and  skillful  pleader,  yet  we 
think  it  fully  appears  from  the  petition  that  the  amount 
claimed  is  due.  The  contract  is  set  out  at  length.  The  alle- 
gation of  compliance  with  its  terms  on  the  part  of  defend- 
ant in  error,  the  failure  of  plaintiff  in  error  to  pay,  and  the 
damage  resulting  is  stated.  The  objection  being  made  for 
the  first  time  after  judgment,  the  petition  will  be  upheld  if 
by  any  reasonable  construction  it  is  found  sufficient.  Other 
objections  of  a  general  nature  are  made  to  the  petition,  but 
upon  an  examination  of  all  the  allegations  it  is  deemed 
sufficient. 

The  next  question  presented  is  as  to  the  right  of  defend- 
ant in  error  to  recover  upon  the  facts  as  agreed  to  in  the 
stipulation;  the  note  given  for  the  premium  not  having 
been  paid  until  after  the  death  of  the  insured  property. 

By  reference  to  the  note,  a  copy  of  which  is  attached  to 
the  stipulation,  it  may  be  seen  that  the  non-payment  of  the 
amount  for  which  it  was  given  does  not  terminate  the 
policy,  the  provision  being  as  follows:  "If  this  note  be 
not  paid  at  maturity  the  company  shall  have  the  right  to 
cancel  the  policy,  but,  at  their  option,  may  revive  it.  after 
full  payment  of  principal,  interest,  and  charges  has  been 
made."  By  this  provision  it  is  apparent  that  the  vitality 
of  the  policy  did  not  necessarily  depend  upon  the  payment 
of  the  note.  Plaintiff  in  error  had  the  right,  if  it  so 
elected,  to  terminate  the  contract  of  insurance,  but  in  order 
to  do  so  an  affirmative  act  upon  its  part  was  necessary* 
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So  long  as  it  insisted  upon  the  payment  of  the  note  and 
declined  to  cancel  the  policy,  so  long  its  obligations  con- 
tinned.  Had  suit  been  brought  upon  the  note  its  collection 
could  not  have  been  successfully  resisted.  The  policy  con- 
tinued in  force  until  canceled.  It  never  was  canceled. 
The  right  to  cancel  was  waived.  Schoneman  v.  Ins.  Co.,  16 
Neb.,  404,  and  cases  there  cited.  Also  Heaion  v,  Ins.  Cb.,  7 
E.  I.,  602.     Goit  V.  Ins.  Co.,  25  Barb.,  189. 

It  is  insisted  that  the  payment  of  the  note  to  the  at- 
torney in  whose  hands  the  note  was  placed  for  collection^ 
without  making  known  to  him  the  fact  of  the  death  of  the 
property,  was  an  act  of  bad  faith,  and  that  the  tender  of 
the  money  back,  after  suit  brought,  should  relieve  the 
company  from  any  liability.  To  this  it  may  be  an- 
swered, the  note  matured  on  the  27th  day  of  July,  1883, 
and  plaintiff  might  have  terminated  its  liability  had  it 
seen  proper  to  do  so.  The  note  was  paid  on  the  15th  day 
of  March,  1884.  Notice  and  proof  of  loss  was  given  and 
made  more  than  forty-five  days  before  the  commencement 
of  this  action,  yet  plaintiff  in  error  held  the  money  until 
after  the  commencement  of  the  action,  thus  treating  the 
contract  of  insurance  as  binding  until  the  service  of  sum- 
mons. 

It  may  be,  and  is  perhaps  true,  that  the  loss  hastened 
the  payment  of  the  note,  yet  the  payment  not  being  essen- 
tial to  the  life  of  the  policy,  its  payment  or  non-payment 
would  not  change  the  rights  of  the  parties. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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JuLLA  Abbott  aot)  Brown  &  Ryan  Brothers,  plain- 
tiffs IN  ERROR,  V.  AlONZO  AbBOTT  ET  AL.,  DE- 
FENDANTS IN  ERROR. 

1.  Fraud.   The  representatioii  of  a  fact  in  the  ftitnre,  and  sot  a 

mere  promise  which  has  been  acted  upon  and  turns  oat  to  be 
fiUse,  will  entitle  the  ii\jnred  party  to  the  same  remedies  as 
fraudulent  misrepresentations  of  an  existing  fact. 

2.  Iiien  of  Attorney.   An  attorney  is  not  entitled  to  a  lien  be- 

fore judgment  upon  a  cause  of  action  for  tort,  which  in  case  of 
c^  of  the  death  of  the  parties  would  not  suryive. 

Error  to  the  district  court  of  Lancaster  county.  Tried 
below  before  Mitchell,  J, 

*  NoTB. — Decisions  herein  published  as  of  this  term,  are  cases 
argued  and  taken  under  advisement  at  July  Term,  1885,  and  filed 
prior  to  Jan.  8,  1886,  when,  under  the  constitution,  Judge  Maxwell 
became  Chief  Justice. — Rep. 
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Brown  &  Ryan  Brothers j  for  plaintiffs  in  error. 

Lamb,  RicketU  &  Wikon,  for  defendants  in  error. 

Maxwell,  J. 

This  case  is  presented  to  the  court  upon  two  petitions  in 
error  upon  separate  orders  of  the  district  court,  one  of 
which  denied  the  right  of  Julia  Abbott  to  reinstate  the 
case,  and  the  other  the  right  of  Brown  &  Ryan  Brothers 
to  »n  attomey^s  lien  and  to  intervene.  The  action  was 
originally  brought  by  Julia  Abbott  to  recover  damages  of 
the  defendants  for  "colluding, conspiring,  and  confederating 
together  to  injure  the  plaintiff,  and  to  alienate  and  estrange 
from  plaintiff  her  husband,  and  to  deprive  her  of  the  so- 
ciety of  her  husband,  and  to  cause  plaintiff  to  lose  her  home, 
and  to  bring  her  and  her  good  name  into  disrepute,^'  etc. 
Then  follows  a  statement  of  the  alleged  acts  causing  the 
injury.  This  petition  was  filed  in  December,  1883. 
Answers  were  filed  in  March,  1884,  and  notice  of  an  at- 
torney's lien  in  April  of  that  year.  In  May,  1884,  the 
plaintiff  dismissed  her  action  in  vacation.  Afterwards,  in 
April,  1885,  she  filed  a  motion  supported  by  an  affidavit 
to  reinstate  the  case.  In  her  affidavit  she  states  in  sub- 
stance that  the  defendant  Abbott,  through  an  agent, 
])romised  to  convey  to  her  a  house  and  lot  worth  at  least 
$1,000,  that  her  husband,  the  father  of  her  child,  and  son 
of  the  defendant,  should  live  with  her  again  ;  that  the  de- 
fendant would  furnish  her  money  as  she  needed  it;  that 
her  husband  did  reside  with  her  until  after  the  rase-of  the 
State  V.  Alonzo  Abbott  was  tried,  when  her  husband  lefl 
her  and  has  continued  to  remain  away  ever  since.  She 
also  alleges  the  failure  of  the  defendant  to  comply  with 
any  of  the  conditions  upon  which  the  dismissal  was  made, 
etc.  She  further  states  "that  relying  alone  upon  the  above 
pi-omises  I  signed   the  stipulations  above  referred  to.'* 
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There  are  other  material  allegations  to  which  it  is  UDneoes- 
sary  to  refer.  tFor  the  purposes  of  this  motion  we  must 
consider  the  allegations  of  the  affidavit  as  true,  and  so 
considered,  sufficient  is  shown  to  require  the  court  to  rein- 
state the  case.  While  fraud  cannot  be  predicated  upon  a 
mere  promise  not  performed,  Perkins  v.  Lougetj  6  Neb., 
220,  yet,  where  a  party  through  misrepresentation  and 
fraud  has  gained  an  advantage  in  the  action,  a  court  of 
equity  in  a  proper  case  will  grant  appropriate  relief;  and 
this,  even  if  the  advantage  was  obtained  by  fraudulent 
promises  in  the  nature  of  the  assertion  of  facts  which  there 
was  no  intention  to  perform — that  is,  where  the  represen- 
tation is  that  of  a  fact  in  the  future  and  not  a  mere  promise, 
and  it  is  relied  upon,  and  turns  out  to  be  false,  the  remedies 
of  the  injured  party  are  the  same  as  where  fraudulent  mis- 
representations are  made  in  regard  to  existing  facts.  CAo- 
ieau  17.  Ooddiuy  39  Mo.,  229.  Vanderpool  v.  Brake,  28 
Ind.,  130.  Bridgway  v.  Morrison,  Id.,  201.  Damdson  v. 
Young,  38  III.,  145.  De  Beil  v.  Thompson,  3  Beav.,  469. 
Bold  V.  Hutchinson,  20  Id.,  250.  The  court,  therefore, 
erred  in  overruling  the  motion  to  reinstate. 

2.  The  right  of  Brown  &  Ryan  Brothers  to  intervene 
and  assort  their  attorney's  lien.  No  case  was  cited  by 
them  on  the  argument  holding  that  an  attorney  had  a  lien 
prior  to  the  recovery  of  judgment  in  a  cause  of  action  for 
tort  which  in  case  of  the  death  of  the  parties  would  not 
survive ;  and  in  our  view  no  such  lien  exists.  We  must 
hold,  therefore,  that  they  have  no  right  to  intervene.  The 
court,  therefore,  did  not  err  in  overruling  their  motion. 
The  order  as  to  Julia  Abbott  is  reversed  and  the  cause  re- 
manded to  the  district  court  with  directions  to  reinstate  the 
<»se  in  her  favor,  and  as  to  Brown  &  Ryan  Bros.,  the 
order  of  the  court  below  is  affirmed. 

Judgment  acoobdingly. 

The  other  judges  concur. 
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The  State,  ex  bel.  John  Lytle,  y.  CoHMisBioNfffia 
OP  Douglas  County. 

Mandamus:  oon8TITUTIOnai.law.  On  an  application  for  a  man- 
damns  against  the  oonnty  oommissioners  of  Douglas  oonnty  ta 
oomi>el  them  to  call  an  election  in  the  city  of  Omaha  for  twelve 
justices  of  the  peace  therein,  there  being  six  precinots,  and  al- 
leging that  the  act  reducing  the  number  of  justices  in  such  city 
to  three  was  unconstitutional  and  void,  Hdd,  That  the  court 
would  not  in  that  proceeding  determine  whether  or  not  the  act 
was  in  contravention  of  the  constitution.  . 

Obiginal  application  for  mandamns. 

Patrick  (yHawes^  for  rdator. 

No  appearance  for  respondent. 

Maxwell,  J. 

This  is  an  application  for  a  mandamns  to  compel  the 
county  commissioners  of  Douglas  county  ^^  forthwith  to  call 
an  election  for  the  city  of  Omaha,  for  the  purpose  of  elect- 
ing two  justices  of  the  peace  for  each  precinct  in  said  city.'^ 
The  application  was  filed  and  submitted  on  the  29th  of 
October,  1886,  the  day  of  election  being  the  8d  of  No- 
vember thereafter. 

The  relator  alleges  that  he  is  an  elector  of  the  city  of 
Omaha ;  that  in  October,  1869,  the  board  of  county  com- 
missioners of  Douglas  county  divided  said  city  of  Omaha 
into  six  precincts  numbered  respectively  one,  two,  three^ 
four,  five,  and  six,  which  precincts  as  thus  constituted  still 
exist ;  that  under  the  statute  of  1879  each  of  said  precincts 
is  entitled  to  elect  two  justices  of  the  peace,  making  twelve 
in  all  for  said  city ;  that  by  an  act  approved  March  5th, 
1886,  it  was  provided  that  in  cities  of  the  first-class,  which 
includes  Omaha,  but  three  justices  of  the  peace  shall  be 
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elected  in  and  for  such  city  and  no  more ;  that  by  virtue- 
of  said  act  the  defendants  '^  were  required  to  divide  said  six 
precincts  constituting  the  city  of  Omaha  into  three  dis^ 
tricts  for  the  purpose  of  and  intending  thereby  to  decrease^ 
the  number  of  justices  of  the  peace  in  said  Omaha  to  the 
number  of  three^  which  said  defendants,  as  their  duty  was^ 
proceeded  to  do/'  etc.;  that  so  much  of  the  statute  above 
referred  to  as  relates  to  justices  of  the  peace  is  contrary  to 
and  in  derogation  of  the  constitution  of  the  state,  section  1& 
of  Art.  X.  of  which  provides,  that  the  legislature  shall 
not  pass  local  or  special  laws  ''regulating  county  and  town^ 
ship  officers,  providing  for  the  election  of  officers  in  town- 
ships, incorporated  towns  and  cities, ''  and  'Vin  all  other 
cases  where  a  general  law  can  be  made  applicable,  no  special 
law  shall  be  enacted."  Also  section  19,  Art.  VI.,  which  pro- 
vides, ''that  all  laws  relating  to  courts  shall  be  general  and 
of  uniform  operation,  and  the  organization  of  such  courta 
severally  shall  be  uniform.'*  It  will  be  seen  that  the^ 
questions  presented  in  this  case  are  very  important,  involv- 
ing as  they  do  the  validity  of  an  act  reducing  the  number 
of  justices  of  the  peace  in  Omaha.  Such  questions  should 
not  be  decided  without  a  full  hearing  of  all  parties  inter- 
ested, and  a  ciU*eful  examination  of  the  entire  subjects 
Less  than  this  would  not  justify  the  court,  in  a  case  of  this, 
importance,  in  rendering  a  decision.  Yet,  on  the  eve  of  an 
election,  with  many  other  important  cases  pressing  on  our 
attention,  this  case  was  submitted,  practically  without 
argument,' and  we  are  asked  to  determine  whether  or  not 
the  act  reducing  the  number  of  justices  in  Omaha  to  three 
is  constitutional.  We  cannot  dispose  of  the  case  in  this. 
summary  manner. 

.  In  State  v.  Stevenson,  ante  p.  41 6,  Judge  Mitchell  inter- 
vened and  stated  facts  showing  that  he  was  exercising  the^ 
duties  of  an  important  office  which  affected  the  public  and 
the  rights  of  individuals,  and  asked  the  court  to  determines 
the  validity  of  the  act  creating  the  office.   Abundant  oppoiv 
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tunity  had  been  given  all  parties  to  present  the  case  to  the 
tx>urt  and  elaborate  arguments  were  made,  and  brie&  filed. 
The  ooart,  therefore^  was  possessed  of  all  the  points  re- 
lied upon  bj  either  party;  but  that  is  not  the  case  at 
bar.  The  presumption  is  that  the  legislature  has  done  its 
duty,  and  that  an  act  passed  by  it  is  not  in  conflict  with 
the  constitution,  and  it  is  the  duty  of  all  ministerial 
t)fficers  to  obey  it  until  the  act  is  declared  invalid.  The 
writ  must  be  denied. 

Judgment  aooobdingly. 

The  other  judges  concur. 


18    608 
I  89    580 

^  5Si|  William  H.  Whitall  et  al.,  plaintiffs  in  erboe,  v. 

Mabe  S.  Chessman,  defendant  in  error. 

1.  Deposit  of  Funds  into  Court :  iktebest.  Where  monej 
wae  paid  into  the  district  oonrt  in  satisfaction  of  a  decree  and 
for  distribution,  and  an  appeal  taken  to  the  snpreme  coart, 
where  the  order  of  distribution  was  changed,  HM,  There  being 
no  order  of  the  district  court  requiring  the  money  to  be  put  out 
at  interest,  that  a  party  entitled  to  a  portion  of  the  fhnds,  and 
who  had  obtained  the  same,  was  not  chargeable  with  interest 
thereon;  but  for  money  to  which  he  was  not  entitled,  he  was 
chargeable  with  interest. 

12.  Costs :  sstaxation.  A  party  complaining  of  the  taxation  of 
costs  in  the  district  court  must  file  a  motion  in  that  court  to  re- 
taz  the  same.  The  ruling  on  the  motion  to  retax  is  subject  to 
review. 

Error  to  the  district  court  for  Cuming  oountj.    Tried 
below  before  Crawford,  J. 

John  D.  Howe,  for  plaintiffs  in  error. 

Xamb,  Ricketts  &  Wilson,  for  defendant  in  error. 


JAKUARY  TERM,  1886.  50* 


Wbltall  ▼.  Cressman. 


Maxwell,  J. 

This  case  grows  out  of  that  of  Cressman  v.  WhitaU,  16 
Neb.,  592,  the  cause  being  remanded  to  the  district  court 
for  the  entry  of  a  new  decree. in  accordance  with  theviewa 
expressed  in  the  opinion.  The  district  court  thereupon 
rendered  a  decree  as  follows : 

''  This  cause  coming  on  to  be  heard  on  the  motion  of  the 
above-named  defendants,  for  an  order  of  the  court  to  file 
the  mandate  of  the  supreme  court  herein  and  for  the  entry 
of  a  decree  thereunder  as  therein  commanded ;  said  order 
and  decree  to  be  entered  as  of  the  term  of  the  court  said 
mandate  was  received  and  as  the  date  of  the  same  appeara 
to  have  been  filed  by  the  clerk  of  this  court,  which  said 
motion,  after  arguments  by  counsel,  is  hereby  sustained. 
The  court,  after  being  fully  advised  in  the  premises,  finds 
that  the  defendants,  William  H.  Whitall,  John  D.  Howe, 
and  Bichard  F.  Stevenson,  received  of  said  fiind  the  sum 
of  six  thousand  six  hundred  and  fifty-six  dollars  and 
eighty-three  cents,  of  date  December  22,  1883,  and  that 
they  are  properly  chargeable  with  seven  per  cent  interest 
thereon  from  date  of  receipt  up  to  November  19,  1884,^ 
when  decree  was  ordered  entered  by  the  supreme  court 
allowing  certain  defendants  amounts  therein  stated, 
amounting  to  $419.29,  which,  with  principal,  amounted 
17,076.12. 

"  The  court  further  finds  that  on  said  nineteenth  day  of 
November,  1884,  the  said  Howe  and  Stevenson  were  enti- 
tled to  retain  of  said  fund  so  as  aforesaid  found  in  their  pos- 
session, the  sum  of  $5,799.36, due  thereon,  and  their  clients^ 
to- wit:  Howe  and  Stevenson,  $2,800;  Eliza  B.  Gavit, ad- 
ministratrix of  the  estate  of  Nelson  Gavit,  $2,986 ;  Wil- 
liam H.  Whitall,  $18.26.  That  after  deducting  the  above 
amounts  there  remained  in  the  hands  of  Howe  and  Steven- 
son and  Whitall,  on  November  19,  1884,  the  sum  of 
$1,276.76,  which  amount  they  are  required  to  pay  to  the 
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clerk  of  this  coiirt;  that  the  defendants,  the  West  Point 
Manufacturing  Company  and  the  West  Point  Butter  and 
Cheese  Association,  still  retain  of  said  fund  the  sum  of  $500, 
which,  with  interest  at  7  per  cent  from  December  22, 1883, 
should  be  paid  into  court. 

'*  It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
■court  that  the  defendants,  William  H.  Whitall  and  John  D. 
Howe  and  Eichard  F.  Stevenson,  pay  into  court  the  sum 
of  $1,276.76,  and  that  execution  is  awarded  therefor ;  that 
the  West  Point  Manufacturing  Company  and  the  West 
Point  Butter  and  Cheese  Association  pay  into  court  the  sum 
t)f  $543.75 ;  that  on  their  failure  so  to  do  that  the  plain- 
tiff is  authorized  to  enforce  the  judgment  lien  in  favor  of 
William  H.  Whitall,  and  against  the  said  West  Point  Man- 
ufacturing Company  and  the  West  Point  Butter  and  Cheese 
Association  in  the  case  of  JRomig  et  al,  y.  The  West  Povnt 
Manufaciuring  Company  et  aLy  and  it  is  further  ordered 
that  the  residue  of  said  fund  be  disbursed  in  the  manner 
following:  That  $1,200  of  the  residue  be  held  to  await  the 
order  heretofore  entered  herein ;  that  the  residue  of  said 
fund  be  at  once  paid  over  to  the  said  plaintiff,  together  with 
the  $1,200,  if  the  same  remains  unclaimed  uuder  the  oi^er 
heretofore  entered  herein,  or  shall  be  awarded  said  plaintiff 
on  further  proceedings,  as  provided  by  the  order  heretofore 
entered  herein ;  and  that  the  plaintiff  have  and  recover  his  i 

costs,  taxed  at  $ ,  of,  from,  and  against  William  H. 

Whitall,  and. that  Howe,  Stevenson,  Gravit,  or  their  attor- 
neys, who  received  and  retained  out  of  said  fund  the  se\  eral 
amounts  so  as  aforesaid  found  due  thereon,  are  required  to 
file  receipts  with  the  clerk  of  this  court  for  the  several 
amounts  so  received  and  retained,"  etc. 

The  principal  objection  made  by  the  plaintiff  in  error  to  the 
decree  is  the  item  of  interest  of  $419.29  for  the  use  of  $6,656.- 
83  from  December  22d,  1883,  to  November  19th,  1884,  as 
it  is  claimed  a  considerable  part  of  this  money  belonged  to 
the  parties  named,  and  they  should  not  be  required  to  pay 
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interest  on  their  own  money.  The  directions  of  this  court 
as  to  what  the  decree  should  contain  is  found  in  Oc^^man 
V.  WhUal,  16  Neb.,  600.  It  is  there  stated  that  the  sum  of 
$2,800  was  to  be  paid  to  Howe  and  Stevenson,  and  the 
money  found  due  the  Gavit  estate,  less  the  deduction  of 
$746,  was  to  be  paid  to  the  agent  or  attorney  authorized 
to  receipt  therefor.  That  $1,200  was  to  be  held  for  fur- 
ther proof  of  ownership,  and  that  the  remainder  was  to  be 
paid  to  plaintiff  (together  with  the  $1,200)  if  not  awarded 
to  the  estate  of  Blair  or  his  assignees. 

There  was  no  order  of  the  district  court  that  the  money 
be  put  out  at  interest,  and  so  far  as  the  record  discloses  the 
money  was  simply  held  by  the  parties  named,  awaiting  the 
order  of  distribution.  This  being  so,  a  party  should  not 
be  required  to  pay  interest  on  his  own  money.  The  court 
awarded  them  certain  sums.  This  money  was  theirs,  and 
if  they  had  not  had  the  use  of  the  money  they  would  have 
been  entitled  to  interest  on  the  same;  but  as  to  those  funds 
to  which  they  were  not  entitled,  interest  will  be  charged  at 
seven  per  cent.  Some  question  is  raised  as  to  certain  costs, 
but  so  far  as  appears  no  motion  to  retax  has  been  filed,  and 
a  ruling  had  thereon  by  the  lower  court.  This  is  necessary 
in  order  to  review  the  proceedings  on  error.  Wood  v.  Col- 
Sax  Co.f  10  Neb.,  556.  Linton  v.  Houahy  4  Kas.,  536. 
The  decree  of  the  court  below  will  be  modified  in  this  court 
to  conform  to  this  opinion,  and  as  thus  modified  it  is  af- 
firmed. 

JlTDGKENT  AOCX)BDINGLY.  • 

The  other  judges  concur. 
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State,  ex  rel.  F.  W.  Mattoon,  v.  The  Reptjblican 
Valley  Railroad  Company. 

Bailroads :  dt7T7  to  maintain  stations.  Under  the  provisions 
of  the  constitution  and  statutes  relating  to  railroads,  where  a 
railroad  is  bailt  through  a  town  of  fifteen  hundred  or  more  in- 
habitants, and  it  is  necessary  to  have  a  station  at  that  place,  th» 
corporation  may  be  oomi>elled  to  erect  the  same  with  the  nec- 
essary side  tracks,  notwithstanding  it  has  a  station  at  the  junc^ 
tion  of  that  and  another  line  one  and  one-half  miles  distant. 

Rehearing  of  case  reported  17  Neb.,  647. 
Burke  &  Front,  for  relator. 
Marquett  &  Deweese,  for  respondent. 
Maxwell,  J. 

An  opinion  was  filed  in  this  case  in  July,  1885,  which 
is  reported  in  17  Nebraska,  647.  A  motion  for  a  rehear- 
ing was  filed  on  behalf  of  the  defendant,  and  was  sustained,, 
and  the  case  has  since  been  reargued  and  ^igain  submitted. 
The  facts  are  stated  in  the  former  opinion  and  need  not  be 
repeated  here.  It  is  claimed  on  behalf  of  the  corporation 
that  section  72  of  the  act  providing  for  the  incorporation  of 
railroads  authorizes  the  corporation  to  determine  its  own 
termini,  and  necessarily  where  its  track  shall  be  laid  be- 
tween the  points  named.  Probably  the  c^onstruction  of  that 
section  contended  for,  within  reasonable  limits,  i&  correct, 
but  the  question  is  not  involved  in  this  case,  as  the  com- 
pany has  actually  laid  its  track  through  the  city  of  Blue 
Springs.     No  question  therefore  arises  under  section  72. 

In  the  defendant's  brief  it  is  said  that, ''  the  rights  and 
powers  given  by  the  laws  of  Nebraska,  commencing  at  sec- 
tion 72  on  page  195  of  the  Compiled  Statutes,  under  what 
is  known  as  our  charter,  with  all  the  rights  and  privileges 
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conferred  by  that  general  law,  and  those  which  may  be 
fairly  implied,  as  well  afi  those  which  are  expressly  given, 
became  a  contract  with  the  state  and  the  respondent  rail- 
road company/' 

"  We  admit  that  the  legislature  under  our  constitution 
has  a  right  to  modify  this  contract  in  some  respects,  but  it 
cannot  go  so  far  as  to  interfere  with  vested  rights." 

No  one  will  seriously  contend  that  the  legislature  or  the 
courts  can  interfere  with  vested  rights.  But  has  a  railroad 
company  any  vested  rights  under  our  constitution  and  stat- 
nte  to  refuse  to  make  a  station  and  the  necessary  side  tracks 
and  buildings  at  a  point  on  the  line  of  its  road  between  .the 
places  of  the  termini  where  it  is  necessary  that  there  should 
be  such  a  station  ?  In  order  to  determine  this  question  it 
will  be  necessary  to  refer  to  a  few  of  the  sections  of  the  con- 
stitution and  the  statute. 

Section  1,  Art.  XI.  of  the  constitution  requires  every 
railroad  corporation  doing  basiness  in  the  state  to  main- 
tain a  public  office  for  the  transaction  of  its  business,  where 
transfers  of  stock  shall  be  made,  etc.,  and  requires  those 
having  control  of  the  road  to  make  an  annual  report, 
etc. 

Section  2  provides  that  the  rolling  stock  and  movable 
property  shall  be  liable  to  sale  on  execution. 

Section  3  prohibits  the  consolidation  of  parallel  lines, 
etc. 

Section  4  declares  railways  to  be  public  highways,  and 
"  free  to  all  persons  for  the  transportation  of  their  persons 
and  property  thereon,  under  such  r^ulations  as  may  be 
prescribed  by  law,"  etc. 

Section  5  prohibits  the  watering  of  stock,  and  requires 
sixty  days'  notice  of  a  proposed  increase  of  stock. 

Section  6  authorizes  the  taking  by  the  legislature  of  the 
property  and  franchises  of  incorporated  companies,  when 
necessary. 

Section  7  requires  the  l^islature  to  •'  pass  laws  to  correct 
33 
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abuses,  and  prevent  unjust  discrimination  and  extortion  in 
all  charges  of  express^  telegraphy  and  railroad  companies  in 
this  state/'  etc. 

Section  7  limits  the  exercise  of  the  right  of  eminent  do- 
main to  corporations  organized  under  the  laws  of  this  state. 
Other  duties  are  imposed  on  the  legislature  in  regard  to 
the  control  and  supervision  of  railroads,  to  which  it  is 
unnecessary  to  refer. 

The  several  sections  of  the  statute  referred  to  in  the  de- 
fendant's brief  must  be  construed  subject  to  the  above 
provisions  of  the  constitution. 

Section  72  of  the  general  railway  act  provides  that  "any 
number  of  natural  persons,  not  less  than  five,  may  become 
a  body  corporate,  with  all  the  rights,  privileges,  and  powers 
conferred  by,  and  subject  to  all  the  restrictions  of  this  sub- 
division.''    Comp.  Stat,  Chap.  16. 

Section  73  provides  what  the  certificate  shall  contain 
and  its  form,  and  where  to  be  filed. 

Section  74  confers  corporate  power  on  the  corporation 
"  to  do  all  needful  acts  to  carry  into  efiect  the  objects  for 
which  it  was  created,"  etc. 

Section  75  provides  that  "such  corporation  shall  be 
authorized  and  empowered  to  lay  out,  locate,  construct, 
furnish,  maintain,  operate,  and  enjoy  a  railroad,  with  single 
or  double  tracks,  with  such  side  tracks,  turn-outs,  oflBcos, 
and  depots  as  shall  be  necessary ^  between  the  places  of  the 
termini  of  said  road,  commencing  at  or  within,  and  ex- 
tending to  or  into  any  town,  city,  or  village  named  as  the 
termini  of  said  road,  and  construct  branches  from  the  main 
line  to  other  towns  or  places  within  the  limits  of  this  state." 

The  above  section  is  the  one  under  which  the  defendant 
claims  it  has  a  vested  right  to  locate  stations  at  such  points 
as  it  pleases.  In  view  of  our  constitution  it  is  unnecessary 
to  discuss  in  this  connection  the  public  character  of  rail- 
road corporations.  That  is  very  fully  considered  in  the 
able  and  well-considered  opinion  heretofore  filed  in  this 
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case  by  Judge  Cobb.  By  the  terms  of  the  statute  tlie  cor- 
poration 18  required  to  construct  such  side  tracks,  tarn-outs, 
offices,  and  depots  as  shall  be  necessary. 

In  case  of  a  contention  between  the  public  to  be  benefited 
by  a  station  and  the  company  in  regard  to  the  necessity  of 
a  station  at  any  given  point,  the  question  becomes  one  of 
fact,  to  be  ultimately  determined  from  the  evidence  by  an 
impartial  arbiter — a  court — although  the  legislature  may 
provide  the  necessary  rules  and  procedure  for  the  deter- 
mination of  the  matter.  Being,  therefore,  a  question  of 
fact  to  be  determined  from  the  evidence,  the  court  has  juris- 
diction in  the  premises  and  may  inquire  into  the  necessity 
for  a  station  at  the  point  indicated.  That  such  necessity 
exists  in  this  case,  is  fully  shown  by  the  evidence  referred  to 
in  the  former  opinion.  The  railroad  is  built  directly  through 
the  town — the  property  of  its  citizens  taken  for  right  of  way, 
but  no  station  at  that  point.  It  is  said,  however,  that 
there  is  a  station  on  the  main  line  running  east  and  west  at 
Wymore,  a  town  about  one  and  a  half  miles  away,  and 
which  has  been  built  up  since  the  construction  of  the  road 
through  Blue  Springs.  But  that  does  not  accommodate 
the  people  of  the  place  last  named  and  those  that  do  busi- 
ness there.  Suppose  a  railroad  should  run  through  the 
city  of  Omaha  or  Lincoln,  and  refuse  to  establish  a  station 
in  the  city,  but  did  establish  one  a  mile  and  a  half  beyond — 
would  the  court  not  have  power  to  require  the  corporation 
to  put  in  a  station  in  either  of  these  places  upon  it  appear- 
ing that  it  was  necessary  to  do  so  ?  That  a  station  within 
the  city  would  be  necessary  in  such  cases  will  be  conceded; 
yet  such  a  case  differs  only  in  degree  from  the  one  at  bar. 
Here  is  a  city  of  the  second  class,  with  fifteen  hundred  in- 
habitants, the  center  to  a  considerable  extent  of  grain  and 
stock  shipments  and  of  trade.  Its  business  is  not  accom- 
modated by  the  facilities  of  a  rival  town  some  distance 
away.  We  hold,  therefore,  that  where  a  railroad  is  built 
through  a  town,  particularly  if  of  the  size  of  Blue  Springs, 
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the  railroad  company  must  establish  a  station  at  that  point 
whenever  there  is  a  necessity  for  the  same.  We  adhere  to 
our  former  decision,  granting  the  writ. 

Judgment  acjcjordingly. 
The  other  judges  concur. 


Fremont,  Elkhorn  &  Missouri  Valley  Railroad 
V.  Brown  County  and  John  Staley,  Treasurer. 

1.  Revenue  in  Unorganized  Counties.    Brown  oonnty  was 

created  in  March,  1883,  being  attached  to  Holt  county  under  the 
general  statnte  for  election,  judicial,  and  revenue  purposes.  lu 
June,  1883,  the  county  commissioners  of  Holt  county  levied 
state,  county,  and  school  taxes  upon  the  property  in  Brown 
county.  In  July,  1883,  an  election  was  had  for  county  ofScers, 
and  officers  elected,  who  qualified  and  entered  upon  the  duties 
of  their  office.  In  April,  1884,  the  F.,  E.  &  M6.  V.  R'y  Co.  paid 
to  the  treasurer  of  Holt  county  the  taxes  levied  by  the  county 
commissioners  of  that  county  on  the  railroad  in  Brown  county; 
Ilcldy  That  tlie  taxes  should  have  been  paid  to  the  treasurer  of 
Brown  county. 

2.  New  Counties :    okganization.     Upon  the  organization  of  a 

new  county,  and  the  election  and  qualification  of  its  officers,  the 
ligament  which  bound  to  the  county  to  which  it  was  attached 
for  election,  judicial,  and  revenue  purposes  is  severed,  and  all 
business  must  thereafter  be  transacted  with  the  new  county. 

Original  application  for  injunction. 

H,  C.  Brome  and  Joy,  Wright  &  Hudson,  for  plaintiff. 

William  H.  Hunger,  for  defendants. 

Maxwell,  J. 

This  is  an  action  to  restrain  the  treasurer  of  Brown 
county  from  collecting  from  the  plaintifP  certain  taxes  levied 
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by  the  oommissioners  of  Holt  county  on  the  property  of 
the  plaintiff  in  Brown  coanty,  in  the  year  1883.  The  cause 
is  submitted  on  the  following  stipulation : 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
above  named  parties  that  the  above  cause  be  submitted  to 
the  court  upon  the  following  statement  of  &ct8  and  con* 
ditions : 

1.  That  plaintiff  is  a  corporation  duly  organized  and 
incorpoi'ated  under  the  laws  of  the  state  of  Nebraska,  own- 
ing and  operating  a  line  of  railroad  from  Fremont,  in  the 
state  of  Nebraska,  north-west  through  the  counties  of 
Dodge,  Cuming,  Stanton,  Madison,  Antelope,  Holt,  and 
Brown,  in  said  state,  with  a  road-bed,  tracks,  side  tracks, 
depots,  right  of  way,  bridges,  and  such  other  property  nec- 
essary and  used  in  the  construction  and  use  of  said  railroad, 
and  plaintiff  was  such  a  corporation  and  owned  said  rail- 
road at  the  various  times  hereinafter  mentioned. 

2.  That  the  county  of  Holt,  in  said  state  of  Nebraska, 
is  a  corporation  duly  organized  and  created  under  and  in 
pursuance  of  the  laws  of  said  state,  and  was  such  corpora- 
tion at  the  various  times  hereioafter  mentioned. 

3.  That  the  defendant,  the  county  of  Brown,  is  now 
one  of  the  counties  of  said  state  organized  under  and  by  vir- 
tue of  the  provisions  of  the  act  of  the  legislature  of  the 
state  of  Nebraska,  which  took  effect  September,  1873,  en- 
titled "  An  act  to  provide  for  the  organization  of  new  coun- 
ties, and  to  locate  the  county  seats  thereof,*'  and  amend- 
ments thereto,  and  found  in  article  IL, chapter  17, of  part  I., 
of  the  Compiled  Statutes  of  Nebraska.  That  said  county 
of  Brown  did  not  become  permanently  organized  until  the 
23d  day  of  July;  1883,  and  the  officers  elected  at  the  first 
election  therein  did  not  qualify  until  the  7th  day  of  Au- 
gust, 1888. 

That  in  pursuance  of  said  act  of  said  legislature  last 
aforesaid,  the  governor  of  the  state  of  Nebraska,  on  the 
18th  day  of  March,  1883,  appointed  commissioners  to  call 
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an  election  in  said  county  for  the  porpoee  of  electing  county 
officers  in  said  county  and  determining  the  location  of  the 
county  seat  therein.  That  said  election  was  called  by  said 
commissioners  and  held  on  the  19th  day  of  July^  1883^  and 
the  same  was  the  first  election  ever  held  in  said  county,  and 
the  votes  cast  at  said  election  were  canvassed  on  the.  23d 
day  of  July,  1883,  and  the  officers  elected  at  said  election 
did  not  qualify  until  the  7th  day  of  August,  1883.  That 
the  defendant  John  N.  Staley  is  now  the  treasurer  of  said 
county  of  Brown. 

4.  That  the  boundaries  of  what  is  now  the  county  of 
Brown  were  fixed  by  an  act  of  the  legislative  assembly  of 
the  state  of  Nebraska  in  the  year  1883,  which  took  effect 
February  19,  1883,  and  all  of  said  territory  included  in 
said  boundaries  by  said  act  was  named  and  entitled  the 
county  of  Brown. 

5.  That  said  territory  embraced  and  included  in  said 
county  of  Brown,  as  now  organized,  was  situated  directly 
west  of  said  county  of  Holt,  said  county  of  Holt  being  in 
the  year  1883,  and  for  several  years  prior  thereto,  duly 
organized ;  the  said  territoiy  now  embraced  in  said  county 
of  Brown  was  by  virtue  of  the  laws  of  the  state  of  Ne- 
braska attached  to  the  county  of  Holt  for  election,  judicial, 
and  revenue  purposes,  and  the  county  authorities  of  said 
county  of  Holt,  under  the  provisions  of  said  statute,  exer- 
cised control  over,  and  their  jurisdiction  extended  to  all  the 
territory  embraced  in  what  was  afterwards  Brown  county. 

6.  That  under  and  by  virtue  of  the  provisions  of  the 
act  of  tjie  legislature  of  the  state  of  Nebraska,  approve*! 
March  1,  1879,  found  in  Compiled  Statutes  of  Nebraska, 
in  article  I.  of  chapter  77,  part  I.,  the  proper  accounting 
officers  of  plaintiff,  on  or  about  April  7,  1883,  listed  and 
returned  to  the  auditor  of  public  accounts  of  said  state  for 
assessment  and  taxation  the  property  of  said  plaintiff,  as 
provided  by  section  39  of  said  statute,  which  report  and 
return  showed  the  number  of  miles  of  said  railroad  in  each 
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organized  county  of  the  state,  and  the  total  number  of  miles 
of  its  railroad  in  the  territory  which  now  comprises  the 
county  of  Brown.  That  said  return  disclosed  that  said 
company  had  57.36  miles  of  railroad  in  the  county  of  Holt, 
then  organized,  and  that  it  then  had  in  the  territory  which 
has  since  become  (but  not  then  organized)  the  county  of 
Brown  51.70  miles  of  said  road. 

That  in  pursuance  of  the  provisions  of  section  40  of  said 
statute  last  aforesaid,  after  said  return  was  made  by  the 
plaintiiF  to  the  auditor  of  public  accounts,  the  state  board 
of  equalization  of  said  state  of  Nebraska  returned  and  as- 
sessed the  value  per  mile  of  said  railroad  of  plaintiff  so  re- 
turned to  said  auditor;  and  on  or  before  the  15th  day  of 
May,  1883,  the  said  auditor  certified  to  the  clerk  of  said 
county  of  Holt  the  assessment  per  mile  of  said  state  board 
on  said  railroad,  and  the  said  mileage  of  said  railroad  in 
Holt  county  and  in  said  territory  which  now  comprises 
•the  county  of  Brown,  and  said  assessment  of  said  railroad 
in  Holt  and  in  the  territory  now  comprising  the  county  of 
Brown  was  received  by  said  county  clerk  of  Holt  county 
ftom  said  state  authorities  for  taxation,  the  said  territory 
embraced  in  what  is  now  the  county  of  Brown  being  then 
still  attached  to  Holt  county  for  revenue  purposes. 

7.  That  the  county  commissioners  of  the  county  of  Holt, 
on  the  14th  day  of  June,  1883,  and  while  said  county  of 
Browh  was  still  attached  to  said  county  of  Holt  for  reve- 
nue purposes  and  unorganized,  duly  levied  taxes  upon  all  of 
the  taxable  property  in  said  county  of  Holt,  and  upon  all 
of  the  taxable  property  included  in  said  territory  which 
now  comprises  the  county  of  Brown,  including  taxes  upon 
the  assessment  made  by  said  state  board  upon  plaintiff's 
railroad  in  said  county  of  Holt  and  in  said  territory  now 
comprising  the  county  of  Brown ;  and  all  assessments  made 
for  said  year  1883,  upon  all  property  for  taxation  in  Holt 
county  and  in  the  territory  now  embraced  in  the  county  of 
Brown  (excepting  the  plaintiff's  said  railroad  assessed  by 
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said  state  board)  were  made  by  assessors  elected  or  ap- 
pointed in  said  Holt  county.  That  the  said  county  com- 
missioners of  the  county  of  Holt,  in  making  said  levy  of 
taxes  for  the  year  1883,  levied  a  state  tax  of  65  mills,  a 
couuty  tax  of  14  mills,  and  school  taxes  (certified  up  to  the 
county  clerk  of  Holt  county  by  the  several  district  boards) 
upon  the  assessed  valuation  of  the  plaintiff's  road  in  Holt 
county,  and  in  the  territory  attached  thereto  as  Brown 
county,  as  well  as  on  all  other  taxable  property  therein. 

That  the  total  taxes  thus  levied  by  the  county  commis- 
sioners of  Holt  county  on  the  assessed  valuation  of  plain- 
tiff's railroad  in  said  territory  now  comprising  the  county 
of  Bix)wn  amounted  to  the  sum  of  $7,141.01. 

That  the  said  taxes  thus  levied  by  the  commissioners  of 
Holt  county  on  the  plaintiff's  railroad  in  the  territory  now 
embraced  in  Brown  county  were  carried  out  on  the  tax 
books  of  Holt  county  against  said  plaintiff's  property,  and 
the  same  delivered  to  the  treasurer  of  said  Holt  county  for 
collection  as  by  law  provided,  with  the  warrant  thereto 
signed  by  the  county  clerk  of  said  county,  commanding  the 
treasurer  of  said  county  of  Holt  to  collect  the  same  as  by 
law  provided. 

8.  That  on  or  about  the  24th  day  of  April,  1884,  the 
said  taxes  so  levied  by  the  county  of  Holt  on  the  plaintiff's 
said  property  in  the  county  of  Holt  and  in  the  territory 
now  comprising  the  county  of  Brown  being  due,  and  said 
tax  list  being  in  the  hands  of  the  treasurer  of  said  Holt 
county  for  collection,  tlie  plaintiff  paid  into  the  treasurer 
of  Holt  county  on  said  day,  in  good  faith,  but  with  notice 
of  the  permanent  organization  of  said  Brown  county,  said 
taxes  so  levied  against  the  said  railroad  in  Holt  county  and 
in  sa'd  territory  now  embraced  in  the  county  of  Brown, 
and  paid  all  taxes  assessed  and  levied  on  its  property  for 
the  year  in  said  territory  aforesaid,  and  received  a  receipt 
from  said  treasurer  of  Holt  county  therefor. 

9.  That  the  county  authorities  of  Brown  county  never 
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at  any  time  levied  any  taxes  whatever  upon  any  property 
in  said  county  of  Brown  for  the  year  1883,  and  never  lev- 
ied any  tax  for  said  year  on  said  railroad  of  plaintiff  in 
said  coanty  of  Brown,  and  said  county  of  Brown  was  not 
organized  at  the  time  when  by  law  the  counties  in  said  state 
of  Nebraska  are  required  to  levy  the  taxes,  but  the  taxes 
on  all  the  property  subject  to  taxation  in  said  territory  now 
comi)rising  the  county  of  Brown  were  levied  by  the  proper 
authorities  of  Holt  county. 

10.  That  immediately  after  the  {)erraanent  organization 
of  said  Brown  county,  and  in  the  month  of  August  or  Sep- 
tember, 1883,  the  county  clerk  of  said  county  of  Brown 
obtained  from  the  tax  books  of  Holt  county  a  transcript  of 
the  said  tax  list  or  tax  roll  for  said  year  1883  of  the  taxa- 
ble property  within  said  Brown  county,  including  the  said 
property  and  railroad  of  this  plaintiff,  and  filed  the  same  in 
the  office  of  the  treasurer  of  said  county;  the  said  tax  list 
being  the  taxes  levied  and  carried  out  on  plaintiff's  prop- 
erty by  the  county  authorities  of  Holt  county  aforesaid. 
And  said  transcript  of  said  tax  lists  so  obtained  by  said 
county  clerk  of  Brown  county  from  said  Holt  county  is 
claimed  by  said  Brown  county  to  have  been  done  under 
section  13,  article  II.,  chapter  17,  part  I.,  page  172,  Com- 
pile<l  Statutes  of  Nebraska. 

The  foregoing  are  the  facts  with  regard  to  the  matters 
therein  stated  and  agreed  to  as  such  by  the  parties  to  this 
action,  and  in  addition  thereto  the  plaintiff  claims : 

That  the  county  of  Brown  never  made  any  claim  or  as- 
serted any  right  to  any  tax  upon  plaintiff's  said  railroad 
for  said  year  1883  before  plaintiff  paid  the  same  to  said 
county  of  Holt,  but  on  tlie  contrary  disclaimed  any  right 
to  receive  or  collect  the  same  from  plaintiff  before  plaintiff 
paid  said  taxes  to  said  county  of  Holt,  and  the  plaintiff 
paid  said  taxes  without  any  knowledge  or  notice  of  any 
claim  thereto  on  the  part  of  said  Brown  county. 

Which  proposition  defendants  deny.     And  it  is  agreed 
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by  the  parties  hereto  that  if  the  court  shall  be  of  the  opin- 
ion that  said  statement  of  facts  as  last  above  stated,  and  to 
which  said  parties  do  not  agree,  is  material  to  a  proper  de- 
termination of  this  case,  then  the  said  parties  may  take 
evidence  in  the  manner  of  taking  depositions  upon  said 
question,  and  the  truth  of  said  statement  be  determined  by 
the  court  from  such  evidence,  said  depositions  to  be  taken 
within  such  time  as  the  parties  shall  agree  upon  or  the  court 
direct. 

The  said  parties,  from  the  foregoing  facts,  submit  for  the 
judgment  of  the  court  the  following : 

First.  Did  the  taxes  levied  by  Holt  county  upon  the 
property  of  the  plaintiff  within  the  territory  now  compris- 
ing the  county  of  Brown  for  the  year  1883,  belong  to  the 
revenue  of  Brown  county? 

Second.  If  so,  did  the  payment  of  said  taxes  in  full  by 
plaintiff  to  the  treasurer  of  Holt  county  on  the  24th  day 
of  April,  1884,  discharge  plaintiff's  liability  for  said  taxes 
to  Brown  county  ? 

Third.  Under  the  agreed  facts  is  plaintiff  now  liable  to 
said  Brown  county  for  said  taxes  of  1883,  levied  as  above 
stated  and  paid  by  plaintiff  to  Holt  county  ? 

Fremont,  Elkhorn  &  Mo.  Valley  R.  R.  Co. 

By  Joy,  Wright  &  Hudson,  Attorneys. 

W.  H.  Hunger,  Attorney  for  Brovm  Cowidy. 

Section  146  of  chapter  18,  Comp.  St.,  provides  that, 
*'all  counties  which  have  not  been  organized  in  the  man- 
ner provided  by  law,  or  any  unorganized  territory  in  the 
state,  shall  be  attached  to  the  nearest  organized  county 
directly  east  for  election,  judicial,  and  revenue  purposes,'* 
etc. 

Section  147  provides  that,  "the  county  authorities  to 
which  any  unorganized  county  or  territory  is  attached 
shall  exercise  control  over,  and  their  jurisdiction  shall  ex- 
tend to,  such  unorganized  county  or  territory  the  same  as  if 
it  were  a  part  of  their  own  county.'* 
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Section  1,  Art.  II.  of  Chap.  17,  providqs  that,  "when  it 
shall  be  made  to  appear  by  the  affidavit  of  three  resident 
freeholders  in  any  one  of  the  unorganized  counties  of  this 
state  that  such  county  contains  a  population  of  not  less 
than  two  hundred  inhabitants,  and  ten  or  more  of  sucli  in^ 
habitants  being  tax  payers,  may  by  memorial  petition  the 
governor  to  appoint  three  persons  therein  mentioned  to  act 
as  special  county  commissioners,  and  one  person  by  them 
named  to  act  as  special  clerk  for  such  county,  and  shall 
also  name  some  place  centrally  located  in  the  county  for  a 
temporary  county  seat,  whereupon  it  shall  be  the  duty  of 
the  governor  to  appoint  and  commission  the  persons  so 
named  for  special  county  officers,  and  shall  by  appoint- 
ment under  his  hand  and  seal  declare  the  said  place  the 
temporary  county  seat  of  said  county." 

The  second  section  requires  the  officers  thus  appointed 
to  take  an  oath.  The  third  requires  the  commissioners  to 
divide  the  county  into  precincts,  and  to  fix  the  time  and 
places  where  an  election  will  be  held,  and  cause  notices 
thereof  to  be  given — the  notices  to  si>ecify  tlie  places  of 
voting.  The  fourth  section  provides  the  mode  of  conduct- 
ing the  election.  The  fiflh  to  the  twelfth,  inclusive,  relate 
to  the  county  seat.  The  thirteenth  section  provides  that^ 
**  whenever  any  county  organized  under  the  provisions  of 
this  chapter  shall  have  been  previously  attached  to  any 
other  county  for  election,  judicial,  and  revenue  purposes, 
it  shall  be  the  duty  of  the  county  clerk  chosen  at  the  first 
election,  after  having  qualified  according  to  law,  to  procure 
from  the  proper  officer  of  such  county  a  transcript  of  all 
deeds,  mortgages,  judgments,  and  liens  of  every  description 
upon  real  or  personal  property  lying  and  being  in  such 
newly  organized  county,  and  cause  the  same  to  be  recorded 
in  the  proper  offices  of  his  own  county;  such  clerk  shall  be 
at  full  liberty  to  take  such  transcripts  himself,  and  when 
recorded  in  the  proper  office  in  his  own  county  shall  stand 
headed  with  the  name  of  the  county  and  offices  where  taken^ 
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and  a  certificate. attached  thereto  that  they  are  correct,  and 
such  clerk  shall  receive  for  his  services  ten  cents  per  folio 
for  taking  such  transcripts,  ten  cents  per  folio  for  recording 
them,  and  ten  cents  per  mile  in  going  after  and  returning 
>¥ith  them,  which  shall  be  audited,  allowed,  and  paid  to 
him  by  his  own  county. 

Section  fourteen  provides,  "  that  county  and  precinct  of- 
ficers elected  at  the  first  election  as  herein  provided  shall 
continue  to  hold  their  respective  ofliccs  until  the  next  gen- 
eral election  held  for  the  same  offices  in  other  counties,  as 
provided  by  the  election  law  in  force  at  that  time,  and 
until  their  successors  are  elected  and  qualified/'  The 
third  section  provides  for  the  election  of  county  and  .pre- 
oinct  oflScers. 

It  will  thus  be  seen  that  the  attachment  of  an  unorgan- 
ized county  to  one  that  is  organized  for  election,  judicial, 
and  revenue  purposes  is  merely  of  a  temporary  character, 
nor  need  the  relation  continue  longer  than  sufficient  time 
to  organize  after  the  unorganized  county  contains  two  hun- 
tlred  inhabitants  and  ten  tax  payers.  The  unorganized 
county  does  not  become  a  part  of  the  organized  one  but 
for  certain  purposes  therein  named  is  placed  under  its  care. 

The  object  evidently  was  to  protect  life  and  property  in 
the  unorganized  county  and  prevent  a  failure  of  justice. 
For  the  purposes  named  in  the  statute — election,  judicial, 
and  revenue,  the  organized  becomes  as  it  were  a  trustee  for 
the  unorganized,  and  this  relation  continues  until  the 
proper  officers  are  elected  and  have  qualified  in  the  new 
county — ^in  other  words,  until  the  unorganized  county  be- 
comes organized  and  the  officers  elected  at  the  first  election 
have  taken  the  oath  and  given  the  security  required  by  the 
statute.  The  new  county  then  has  provided  the  machinery 
for  county  government  and  put  the  same  in  motion.  It  is 
now  able  to  transact  its  own  business,  and  it  would  seem 
both  unjust  and  unreasonable  to  deny  it  and  its  citizens 
the  riglit.     Being  an  organized  county  the  ligament  that 
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bound  it  to  the  former  county  is  severed  by  the  force  of 
the  organization^  and  it  takes  its  place  as  one  of  the  coun^ 
ties  of  the  state,  and  its  officers  become  amenable  to  the  law 
for  the  faithful  performance  of  their  duty.  The  cojunty 
clerk  of  the  new  county  is  to  obtain  "a  transcript  of  all  d^s, 
mortgages,  judgments,  and  liens  of  every  description  upon 
real  or  personal  estate  lying  or  being  in  such  newly  organ^ 
ized  county."  While  this  language  in  terms,  perhaps,  does 
not  include  tax  liens,  yet  we  think  they  were  intended  ta 
be  included,  otherwise  it  would  have  been  unnecessary  ta 
provide  for  the  election  of  a  county  treasurer.  Why  pro- 
vide a  treasurer  if  the  tax  rolls  are  not  to  be  placed  in  his 
possession  and  the  revenue  collected  and  disbursed  by  him 
upon  warrants  properly  drawn?  It  is  evident,  therefore, 
that  the  transcripts  referred  to  include  the  property  assess- 
ed and  taxes  levied  in  the  new  county.  This  being  so, 
after  the  organization  of  the  new  county  is  complete  and 
its  officers  have  qualified,  all  taxes  due  to  it  are  to  be  paid 
to  its  treasurer,  and  a  payment  to  the  treasurer  of  the 
county  to  which  it  was  formerly  attached  is  not  a  payment 
to  it.  The  fact  that  the  taxes  were  levied  by  the  com- 
missioners of  the  former  county  under  a  special  power, 
gives  that  county  no  authority  to  collect  such  taxes  if  in 
the  meantime  such  special  power  has  ceased,  as  the  object 
of  the  statute  is  not  to  enable  the  organized  to  make  the 
unorganized  a  source  of  revenue. 

It  is  dear,  therefore,  that  upon  the  organization  of  Brown 
county  and  the  qualification  of  its  officers,  that  it  became 
an  organized  county  and  the  special  authority  of  the  county 
officers  of  Holt  county  ceased.  A  payment,  therefore,  after 
that  date  to  the  treasurer  of  Holt  county  of  taxes  due  to 
Brown  county  for  1883  upon  property  lying  therein,  was 
not  a  payment  to  Brown  county  and  not  a  valid  payment 
of  said  taxes.  Such  taxes  being  paid  under  a  mistake,  in 
justice  should  be  repaid  to  the  plaintiff  or  offiset  against 
other  taxes  due  from  the  plaintiff.     But  that  question  is 
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not  in  this  case.     The  injuDction  must  be  denied^  and  the 
/       treasurer  of  Brown  county  permitted  to  collect  fix)m  the 
y  plaintiff  the  taxes  in  qaestion. 

/'  Judgment  aooordinglt. 


The  other  judges  concur. 


Eqittfable  Life  AfisuBANCE  Co.,  plaintiff  in  erbob, 
V.  Samuel  M.  Bbobst,  defendant  in  ebbob. 

1.  Insurance:    AnrHOBiTY  of  oeniekal  agsnt.    Wheie  th« 

general  agent  of  a  life  insnranoe  company  employs  an  agent  to 
solicit  risks,  the  company  will  be  bound  by  the  contract  of 
employment  nnlees  the  person  employed  had  notice  of  pziyate 
restrictions  npon  the  authority  of  such  agent 

2.  :  EVIDENCE  CONFLICTING  ON  AGENCY.  If  the  employ- 
ment is  admitted,  bnt  it  is  claimed  that  it  was  entered  into 
by  the  general  agent  in  his  own  name  and  for  his  benefit; 
where  the  evidence  is  confiicting  the  qaestion  mnst  be  sub- 
mitted to  the  jury  and  its  finding  will  not  be  set  aside  if  sus- 
tained by  sufficient  evidence. 

Erbob  from  Adams  county.  Tried  below  before 
MORRIB,  J. 

iZ.  A,  Batty y  for  plaintiff  in  error. 

Capps^  &  CUggitt,  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  to  recover  for  his  services  in  soliciting 
risks  of  life  insurance  for  the  society.  He  states  in  his 
petition  that  he  was  employed  by  an  agent  of  the  company 


JANUARY  TERM,  1886.  527 

Equitable  Life  Assnrance  Co.  ▼.  Brobst 

and  had  rendered  services  of  the  value  of  $350,  on  which 
there  was  a  credit  of  $25.00. 

The  insurance  company  in  its  answer  alleges  that  W. 
W.  Craine,  with  whom  the  contract  was  made^  "is  the 
agent  of  the  defendant  for  all  of  its  business  of  the  north- 
west; that  said  W.  W.  Craine  receives  a  commission  on 
all  of  said  business  coming  through  his  office;  that  said 
W.  W.  Craine  has  not  or  ever  did  have  any  authority  to 
appoint  agents  for  the  defendant.  The  defendant  denies 
that  said  plaintiff  was  ever  employed  by  W.  W.  Craine  as 
the  agent  of  the  defendant,  but  alleges  the  truth  to  be  that 
plaintiff  was  employed  as  the  agent  of  W.  W.  Craine 
with  the  express  understanding  and  *  agreement  that  he 
should  have  no  claim  on  the  defendant.  It  is  also  alleged 
that  one  E.  W.  Connor,  who  assisted  the  plaintiff  below 
in  securing  the  premiums,  was  not  the  agent  of  the  insurance 
company,  but  was  employed  by  Craine. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
$325.00  and  interest  in  favor  of  the  plaintiff  below,  and 
judgment  was  rendered  on  the  verdict.  Exceptions  were 
taken  by  the  insurance  company  to  a  number  of  the  in- 
structions given  and  for  the  refusal  to  give  certain  instruc- 
tions, but  no  reference  is  made  thereto  in  the  brief  filed 
by  its  attorney  and  the  errors,  if  any,  will  be  considered 
waived.  The  only  question,  therefore,  for  consideration  is, 
does  the  evidence  sustain  the  verdict? 

The  testimony  tends  to  show  that  in  February  and 
March,  1882,  W.  W.  Craine  employed  the  plaintiff  below 
to  solicit  risks  of  life  insurance ;  that  in  pursuance  of  such 
employment  he  did  go  to  Hastings  to  solicit  insurance,  and 
in  connection  with  Mr.  Connor,  who  was  sent  by  Craine 
to  assist  him,  policies  to  a  large  amount  were  issued,  the 
first  premiums  on  which  amount  to  $2,000  or  more ;  that 
this  money  was  all  paid  to  Connor,  who  it  is  claimed  sent 
the  same  to  the  company,  and  that  Connor  paid  the  plain- 
tiff below  $26,  which  is  all  the  compensation  he  received. 
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All  the  testimony  shows  that  the  plaintiff  below  rendered 
the  services,  and  that  a  fair  oompensation  would  be  the 
sum  claimed.  Was  Mr.  Craine  the  general  agent  of  the 
insurance  company  ?  And  if  so^  did  he  on  behalf  of  the 
company  employ  the  plaintiff  below? 

All  the  testimony  tends  to  show  that  Crldne  was  the 
general  agent  of  the  company.  The  rule  is  well  settled 
that  the  acts  of  a  general  agent  with  reference  to  the  sub- 
ject of  the  agency  will  bind  his  principal,  although  he 
may  have  received  private  instructions  narrowing  his 
authority,  unless  such  instructions  are  known  to  the  party 
dealing  with  him.  FumcLS  v.  Frankmrnn^  6  Neb.,  429. 
Johnson  ».  Jones^  4  Barb.,  369.  Bryant  v.  iloore,  26  Me., 
84.  Davenport  v.  P.  M.  <fe.  F.  Ins.  Co.,  17  Iowa,  276. 
Gross  V.  Huskins,  13  Vt.,  536.  Hatch  v.  Taylor,  10 
N.  H.,  588.  Onizan  v.  Smithy  41  Ind.,  288.  Chsgrove  v. 
Ogden,  49  N.  Y.,  255.  Bradford  v.  Bush,  10  Ala.,  386. 
Hunter  v.  Janeson,  6  Ired.  L.,  252.  Whether  Craine 
had  private  instructions  or  not  of  which  the  plaintiff  had 
notice  was  a  question  for  the  jury,  and  having  been  found 
in  favor  of  the  plaintiff  below  the  verdict  will  not  be  dis- 
turbed. The  question  as  to  the  special  employment  of  the 
plaintiff  below  by  Craine  was  properly  submitted  to  the 
jury,  and  in  our  view  the  verdict  in  that  regaitl  is  correct. 
The  claim  that  the  plaintiff  below  was  to  render  his  ser- 
vices for  the  experience  he  would  acquire  in  the  business 
is  not  very  plausible  nor  probable,  and  it  is  not  sur- 
prising that  the  jury  found  against  it.  It  is  evident  that 
justice  has  been  done  and  the  judgment  is  in  all  thinga 
affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 
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Peter  W.  Robe,  piIaintiff  in  error,  v.  Amos  Peck, 
defendant  in  error. 

Offer  to  Confess  Judgment :  costs.  In  a  case  pending  in  the 
district  oonrt  an  offer  made  bj  defendant  to  allow  jndgment  to 
be  taken  by  the  plaintiff  in  a  certain  amount  therein  stated  and 
costs,  which  offer  was  in  writing  and  filed  in  the  office  of  the 
derk  of  said  conrt,  bnt  was  not  served  npon  the  plaintiff  or  his 
attorney,  nor  was  it  made  in  open  conrt,  the  plaintiff  being 
present  or  having  notice  thereof;  Held,  Unavailing  to  throw  the 
costs  made  after  the  filing  of  snch  offer  npon  the  plaintiff. 

Error  from  Lancaster  county.  Tried  below  before 
Pound,  J. 

Brown  &  Ryan  Brothers^  for  plaintiff  in  error. 

Marquett,  Deweeae  &  Hall  and  Foxworthy  &  Son,  for 
defendant  in  error. 

Cobb,  Ch.  J. 

This  cause  came  up  in  the  district  court  on  appeal  from  a 
justice  of  the  peace.  The  action  was  for  trespass  by  live 
stock,  for  which  the  plaintiff  claimed  damages  in  the  sum 
of  one  hundred  dollars.  There  wa«:5  an  answer  consisting 
of  a  general  denial  by  the  defendant  and  a  reply  by  the 
plaintiff. 

There  appears  upon  the  record  an  offer  of  judgment  by 
the  defendant,  of  which  the  following  is  a  copy : 

"Amos  Peck 

V. 

Peter  W.  Rose. 

**  Now  comes  the  defendant,  Peter  W.  Rose,  by  his  attor- 
neys. Brown  &  Ryan  Bros.,  and  offers  to  allow  judgment 
to  be  taken  against  him  for  $5.00  and  costs  in  this  aotiosiy 
wherein  Amos  Peck  is  plaintiff  and  Peter  W.  Rose  is  de- 
34 
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fendant,  now  pending  in  the  district  court  of  Lancaster 
county,  Nebraska, 

"  Brown  &  "Ryan  Bros., 

''  AUy8,'for  Deft:^ 
Which  paper  was  endorsed : 

"  Amos  Peck  v.  Peter  W.  Rose.  Offer  to  confess  judg- 
ment.  Clerk^s  office,  district  court.     Filed  March  2, 1885. 

"E.  R.  SiZER, 

« cik.  D.  c:' 

And  also  the  following  acceptance  of  offer : 
''Peck 

V. 

Rose. 

"  Now  comes  the  above-named  plaintiff,  and  waives  ser^ 
vice  of  written  notice  of  offer  herein  and  hereby  accepts 
the  offer  of  defendant  for  judgment  against  defendant  in 
favor  of  the  plaintiff  for  the  sum  of  five  dollars  and  all 
accrued  costs: 

**  Amos  Peck,  Plaintiff. 
"  Per  Foxworthy  &  Sortj  his  Attomeys.^^ 

This  paper  was  endorsed  as  filed  in  the  clerk's  office 
March  4,  1884. 

There  is  a  journal  entry  under  date  the  5th  day  of  March, 
1885,  and  10th  day  of  the  term,  reciting  the  said  offer  of 
the  defendant  and  acceptance  by  the  plaintiff,  followed  by 
a  judgment  for  the  plaintiff  and  against  the  defendant  for 
the  ''  said  sum  of  five  dollars,  together  with  his  costs  there- 
in expended,  taxed  at  $122.40." 

On  the  same  day  there  was  filed  a  motion,  of  which  the 
following  is  a  copy :  '^Amos  P\ch  v,  P.  W.  Pose,  comes 
now  the  defendant  and  moves  the  court  ibr  an  order  re- 
quiring the  costs  in  this  case,  which  have  accrued  in  this 
case  since  the  filing  of  the  defendant's  offer  to  confess 
judgment,  to  be  taxed  to  plaintiff. 

**  Brown  &  Ryan  Bros., 

'' Attys.  for  Deft.  Bo9e:' 
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There  seems  to  have  been  several  aflSdavits  filed  as  well 
in  support  as  in  resistance  of  the  said  motion,  but  as  they 
were  not  preserved  by  a  bill  of  exceptions  they  cannot  be 
considered  here.  There  was  also  a  cross-motion  by  .plain- 
tiff to  tax  the  costs  to  defendant. 

The  court  overruled  the  motion  of  defendant  and  sus- 
tained that  of  the  plaintiff.  The  defendant  thereupon 
brings  the  cause  to  this  court  on  error,  and  assigns  the  fol- 
lowing errors : 

"  1.  The  court  erred  in  not  sustaining  the  motion  of 
plaintiff  herein  to  tax  the  costs  which  were  made  after  fil- 
ing of  offer  to  confess  judgment  to  the  defendant  herein. 

*'  2.  The  court  erred  in  taxing  the  costs  made  after  offer 
to  confess  judgment  to  plaintiff  herein. 

"3.  The  court  erred  in  sustaining  the  motion  of  defend- 
ant herein  to  tax  all  costs  in  the  case  to  plaintiff  herein." 

There  is  no  bri§f  by  either  party.  The  record  contains 
no  bill  of  costs,  nor  is  there  any  evidence  that  there  were 
any  costs  made  in  the  case  by  either  party  after  the  filing 
of  the  offer  to  confess  judgment,  nor  a  suggestion  even  as 
to  the  amount  of  costs  that  were  thus  made. 

Section  570  of  the  code  provides  as  follows: 

"After  an  action  for  the  recovery  of  money  is  brought, 
the  defendant  may  offer  in  court  to  confess  judgment  for 
part  of  the  amount  claimed  or  part  of  the  causes  involved 
in  the  action.  Whereupon  if  the  plaintiff  being  present 
refuses  to  accept  such  confession  of  judgment  in  full  of  his 
demands  against  the  defendant  in  the  action,  or,  having 
had  such  notice  that  the  offer  would  be  made,  of  its  amount, 
and  of  the  time  of  making  it,  as  the  court  shall  deem 
reasonable,  fail  to  attend,  and  on  the  trial  do  not  recover 
more  than  was  so  offered  to  be  confessed,  such  plaintiff 
shall  pay  all  the  costs  of  the  defendant  incurred  after  the 
offer,"  etc. 

Section  565  also  provides  that,  "the  defendant  in  an 
action  for  the  recovery  of  money  only,  may  at  any  time  be- 


532      SUPREME  CXDURT  OF  NEBRASKA. 

Bose  V.  Peck. 

fore  the  trial  serve  upon  the  plaintiff  or  his  attorney  an 
offer  in  writing  to  allow  judgment  to  be  taken  against  him 
for  the  sum  specified  therein.  If  the  plaintiff  accept  the 
offer  and  give  notice  thereof  to  the  defendant  or  his  at- 
torney within  five  days  after  the  offer  is  served,  the  offer 
and  an  affidavit  that  the  notice  of  acceptance  was  delivered 
in  the  time  limited  may  be  filed  by  the  plaintiff^  or  the 
defendant  may  file  the  acceptance  with  a  copy  of  the  offer 
verified  by  affidavit ;  and  in  either  case  the  offer  and  ac- 
ceptance shall  be  noted  in  the  journal,  and  judgment  shall 
be  rendered  accordingly.  If  the  notice  of  acceptance  be 
not  given  in  the  period  limited,  the  offer  shall  be  deemed 
withdrawn  and  shall  not  be  given  in  evidence  or  mentioned 
on  the  trial.  If  the  plaintiff  fails  to  obtain  judgment  for 
more  than  was  offered  by  the  defendant,  he  shall  pay  the 
defendant's  costs  from  the  time  of  the  offer." 

Section  1004  also  contains  a  provision  on  the  subject  of 
offers  to  confess  judgment.  But  as  that  section  applies 
only  to  justices  courts  it  will  not  be  noticed  further. 

The  offer  of  the  defendant  not  having  been  made  in  open 
court,  nor  served  on  the  plaintiff  in  the  court  below  out  of 
court,  does  not  come  within  the  provision  of  either  section, 
and  was  therefore  unavailing  to  throw  the  costs  mdde 
after  its  being  filed. in  the  clerk's  office  upon  the  plaintiff 
below,  even  if  it  appeared  that  any  costs  were  made  in  said 
court  after  the  filing  of  such  offer. 

The  judgment  and  order  of  the  district  oourt  are  there- 
fore affirmed. 

Judgment  affirmesd. 

The  other  judges  concur. 
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Oust  Uppfalt,  plaintiff  in  error,  v.  John  Neij90N, 
defendant  in  error. 

^ectment:  pleadings.  Where  in  an  action  for  the  reooveiy 
of  real  property  the  answer  of  the  defendant  pat  in  issne  the 
title  of  the  plaintiff,  bnt  alleged  no  equitable  defense,  a  finding 
and  judgment  for  the  plaintiff  npheld,  notwithstanding  there 
was  evidence  which,  under  proper  allegations,  would  have  tended 
to  establish  an  equitable  defense. 

Error  to  the  district  court  for  Cuming  county.  Tried 
below  before  Post,  J.,  sitting  for  Crawford,  J. 

Parrish  &  Leteis  and  Uriah  Bruner,  for  plaintiff  in 
«rror. 

T.  M.  Franaey  for  defendant  in  error. 

Cobb,  Ch.  J. 

This  was  an  action  for  the  recovery  of  a  tract  of  land, 
together  with  compensation  for  tlie  use  thereof  while  in 
the  alleged  unlawful  possession  of  the  defendant.  It  was 
such  an  action  as  before  the  code  was  called  an  action  of 
ejectment.  But  many  years  before  the  adoption  of  the 
code  the  legislatures  of  most  of  the  states  had  abolished 
the  most  of  the  artificial  and  technical  features  of  the 
action  of  ejectment  as  described  by  the  common  law 
writers;  and  yet  it  remained  a  common  law  remedy,' as 
distinguished  from  equitable  ones,  and  since  the  adoption 
of  the  code  it  remains  "the  remedy  generally  made  avail- 
able for  the  trial  of  title  to  land."  See  note  to  Chasers 
Blackstone,  p.  733. 

The  statute  of  Nebraska,  section  626  of  the  code  of 
<5ivil  procedure,  provides  as  follows : 

**  In  an  action  for  the  recovery  of  real  property,  it  shall 
be  sufficient  if  the  plaintiff  state  in  his  petition  that  he  has 
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a  legal  estate  therein^  and  is  entitled  to  the  posseesiou 
thereof,  describing  the  same  *  *  *  ^ud  that  the 
defendant  unlawfully  keeps  him  out  of  possession.  *  *  **' 

Section  627  also  provides  that,  "It  shall  be  sufficient  in 
such  action  if  the  defendant  in  his  answer  deny,  generally, 
the  title  alleged  in  the  petition,  or  that  he  withholds  pos- 
session, as  the  case  may  be;  but  if  he  deny  the  title  of  the 
plaintiff  possession  by  the  defendant  shall  be  taken  as  ad- 
mitted.      *     *     *^^ 

Now  I  understand  the  meaning  of  these  two  sections, 
taken  together,  to  be  that  this  action  is  based  primarily 
upon  the  legal  title  on  the  part  of  the  plaintiff,  but  also 
depending  upon  his  having  also  the  right  of  immediate 
possession.  The  letter  of  the  statute  would  seem  to  con- 
fine the  defendant  to  a  legal  defense  in  so  far  as  he  may 
seek  to  dispute  the  legal  title  of  the  plaintiff;  but  after 
admitting  the  legal  title  of  the  plaintiff  he  may  doubtless 
plead,  and  upon  the  trial  prove,  any  fact  or  facts  which 
upon  recognized  principles  of  equity  would  defeat  the 
claim  of  the  plaintiff  to  the  immediate  possession  of  the 
land.  It  will  be  seen,  upon  an  examination  of  the  section' 
of  the  code  last  quoted,  that  such  an  answer  on  the  part  of 
the  defendant  would  be  altogether  consistent  with  the 
actual  possession  of  the  land  by  the  defendant^  and  in 
point  of  fact  it  is  usually  the  case  that  the  facts  and  cir- 
cumstances of  such  possession  constitute  an  important  part 
of  such  equitable  defense. 

To  apply  the  above  observations  to  the  case  at  bar,  the 
petition  of  the  plaintiff  in  the  court  below  seems  to  be  in 
due  and  approved  form.  The  answer  of  the  defendant  ia 
said  court  is  equally  unexceptionable  in  form  for  the  pur- 
pose of  presenting  an  issue  upon  the  legal  title  of  the  plain- 
tiff. Such  l^al  title  it  not  only  does  not  admit,  but 
directly  denies,  and  it  fails  to  state  a  single  fact  of  an  equi- 
table character  or  which  tends  to  invoke  the  equitable 
powers  of  the  court. 
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This  court  has  often  repeated  that  proper  allegations  in 
pleadings  are  as  necessary  to  a  judgment  as  are  the  proofs 
to  sustain  such  allegations;  neither  can  be  dispensed  with 
in  contested  cases. 

Having  carefully  examined  the  evidence  in  the  case  as 
preserved  in  the  bill  of  exceptions,  there  remains  no  doubt 
on  the  mind  of  the  writer  that  the  legal  title  to  the  land  is 
in  the  defendant  in  error,  the  plaintiff  in  the  court  below. 
Had  there  been  such  pleisidings  as  were  necessary  to  lay  a 
proper  foundation  for  the  evidence  introduced  by  the  de- 
fendant and  received  by  the  court  over  the  objection  of  the 
plaintifiP,  tending  to  show  his  equitable  rights  growing  out 
of  his  transactions  with  the  former  owner  of  the  land  be- 
fore the  proper  recording  of  plaintiff's  deed,  and  other  cir- 
cumstances, such  evidence  would  have  been  deemed  entitled 
to  very  great  weight  in  the  disposition  of  the  case.  But 
for  the  want  of  such  allegations  in  the  pleadings  it  must  be 
presumed  that  although  the  objection  to  the  introduction 
of  such  evidence  was  overruled  by  the  trial  court,  its  final 
consideration  was  refused,  and  in  this  I  conceive  there  was 
no  error. 

The  judgment  of  the  district  court  is  therefore  affirmed 

Judgment  affibmed. 
The  other  judges  concur. 
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The  State  op  Nebraska,  for  the  use  op  CuMiKa 
County,  plaintifp  in  error,  v.  James  Moran, 
Sen.,  dependant  in  error. 

Hecognizance.  In  an  action  on  a  recognizance  taken  hj  a  jostice 
in  a  proceeding  before  him,  nnder  the  provisions  of  chapter  37 
of  the  (implied  Statutes,  Heldj  That  snch  recognizance  was 
binding  upon  the  secnrity  thereunto  although  the  same  was  not 
recorded  by  the  justice  in  his  docket  and  was  signed  by  the  par. 
ties  thereto. 

Error  to  the  district  court  for  Cumiog  county.  Tried 
below  before  Barnes,  J. 

Wilbur  F.  Bryant  and  T.  M.  Fran^e^  for  plaintiff  in 
error. 

E.  K.  Valentine^  for  defendant  in  erron 

Cobb,  Ch.  J., 

This  action  was  brought  in  the  district  court  of  Cuming 
county  by  the  state,  for  the  use  of  Cuming  county,  plain- 
tiff, against  James  Moran,  Jr.,  and  James  Moran,  Sr.,  de- 
fendants. The  defendant,  James  Moran,  Sr.,  was  served 
with  process,  appeared,  and  answered.  James  Moran,  Jr., 
was  not  served,  and  did  not  appear  in  the  case.  The  cause 
was  tried  to  the  court  without  a  jury.  There  was  a  find- 
ing and  Judgment  for  the  answering  defendant,  and  the 
cause  is  brought  to  this  court  on  error  by  the  state. 

It  appears  from  the  pleadings  and  bill  of  exceptions 
that  on  the  13th  day  of  February,  1882,  James  Moran,  Jr., 
was  arrested  upon  a  warrant  issued  by  H.  J.  Stevens,  a 
justice  of  the  peace  of  Cuming  county,  and  brought  before 
said  justice  on  a  charge  of  bastardy  by  an  unmarried  wo- 
man whose  name  it  is  deemed  unnecessary  to  give  for  the 
purposes  of  this  case.     There  was  an  examination  before 
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the  justice  in  aooordaDce  with  the  provisions  of  section  1 
of  chapter  37  of  the  Compiled  Statutes.  That  thereupon 
the  said  justice  found  probable  cause  for  the  said  charge? 
and  ordered  the  said  James  Moran,  Jr.,  "to  enter  bail  to 
appear  at  the  next  terra  of  the  district  court  in  and  for 
Cuming  county,  and  in  default  thereof,  of  giving  bond  of 
^500  to  appear  as  above  ordered,  to  stand  committed  to 
the  jail  of  Cuming  county.  Whereupon  said  James  Moran, 
Jr.,  submitted  his  bond  with  James  Moran,  Sr.,  as  his 
surety  thereto  for  his  appearance,  which  bond  was  duly 
approved"  by  said  justice  in  the  sum  of  $500.  It  fur- 
ther appears  that  at  the  next  regular  term  of  the  district 
court  of  Cuming  county  the  said  James  Moran,  Jr.,  ap- 
peared and  entered  his  plea  of  not  guilty  to  said  charge 
of  bastardy,  whereupon  a  trial  was  had  to  a  jury,  which 
found  the  defendant  guilty.  Thereupon  the  said  defend- 
ant made  a  motion  for  a  new  trial,  which  was  overruled, 
and  thereupon  it  was  by  the  court  "ordered  and  adjudged 
that  said  James  Moran,  Jr.,  is  the  reputed  father  of  the 
child  of  the  prosecutrix  *  *  ♦  that  said  James 
Moran,  Jr.,  pay  the  costs  of  this  prosecution  and  pay 
*  *  *  or  her  order,  for  the  maintenance  and 
support  of  said  child,  eighty  dollars  per  year  until  said 
child  be  fourteen  years  old  or  until  further  ordered  by  this 
court,"  etc.,  and  further  ordered  that  said  James  Moran,  Jr., 
give  security  in  the  sum  of  five  hundred  dollars  for  the  per- 
formance of  the  said  orders  of  the  court,  and  that  if  he 
neglect  or  refuse  to  give  security  as  aforesaid,  and  to  pay 
the  costs  of  said  prosecution,  "  he  shall  stand  committed  to 
the  jail  of  the  county,  to  remain  until  he  shall  comply  with 
the  order  of  this  court." 

It  further  api>ears  that  afterwards  and  on  the  21st  day 
of  March,  1882,  the  said  cause  came  on  again  for  hearing 
on  a  motion  of  plaintiff  to  forfeit  the  bond  in  said  cause, 
"and  thereupon  the  said  James  Moran,  Jr.,  and  James 
Moran,  Sr.,  were  each  three  times  solemnly  called  in  open 


538       SUPREME  COURT  OF  NEBRASKA. 

State  Y.  Moran. 

court,  and  appeared  not,  and  the  court  adjudged  said  bond 
forfeited,  and  ordered  a  capias  to  issue  for  the  said  James 
Moran,  Jr.,^^  etc 

Upon  the  trial  of  the  case  at  bar  the  defendant  James 
Moran,  Sr.,  objected  to  the  introduction  in  evidence  of  the 
record  as  above,  and  especially  of  the  said  recognizance  or 
bond,  on  the  ground  that  the  same  was  not  such  an  instru- 
ment as  is  authorized  by  law  to  be  taken  by  a  justice  of 
the  peace,  and  hence  is  not  binding  upon  the  parties.  And 
although  such  objection  was  overruled  by  the  court  on  the 
trial  and  the  record  and  bond  or  recognizance  admitted  in 
evidence,  yet  the  court  finally  found  "  the  facts  to  be  that 
a  bond  was  taken  in  this  cause  by  the  justice  instead  of  a  re- 
cognizance, and  that  the  bond  taken  was  not  in  law  such  a 
recognizance  as  the  justice  could  take,  and  was  not  entered 
of  record  in  his  docket.  The  court  therefore  finds  for  the 
defendant.'* 

The  only  question  then  for  the  consideration  of  this 
court  is,  whether  the  surety,  James  Moran,  Sr.,  is  legally 
bound  for  the  penalty  fixed  by  the  said  justice  and  con- 
tained in  the  bond  or  recognizance  required  to  be  given  for 
the  appearance  of  the  said  James  Moran,  Jr.,  and  for  his 
abiding  the  order  of  the  court  on  said  accusation.  The  re- 
cognizance or  bond  is  in  the  following  form : 

"  The  State  of  Nebraska,  \ 
Cuming  County.  /    ' 

"  Be  it  remembered  that  we,  James  Moran,  Jr.,  of  Cum- 
ing county,  Nebraska,  as  principal,  and  James  Moran,  Sr., 
as  surety,  do  hereby  acknowledge  ourselves  indebted  to  the 
State  of  Nebraska,  for  the  use  of  Cuming  county,  in  the 
penal  sum  of  $500,  to  be  well  and  truly  paid  if  default  Le 
made  in  the  following  conditions:  Whereas,  the  said  James 
Moran,  Jr.,  has  been  arrested  upon  a  warrant  issued  by  H. 
J.  Stevens,  a  justice  of  the  peace  in  and  for  Cuming  county, 
'Neb.,  West  Point  precinct,  upon  the  complaint  of  *  *  * 
an   unmarried  woman  resident  of  said  county,  for  being 
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the  father  of  a  bastard  child  of  which  said  *  *  * 
was  delivered  June  18,  1881.  The  condition  of  this  re- 
cognizance is  such  if  the  said  James  Moran,  Jr.,  shall  ap< 
pear  at  the  next  term  of  the  district  court  to  be  held  in  and 
for  Cuming  county,  Neb.,  to  answer  such  accusation  and  to 
abide  the  order  of  the  court  therein,  then  this  recognizance 
to  be  null  and  void,  otherwise  in  full  force  and  eflFect. 
"[Signed]  James  Moran,  Jb. 

"James  Moran,  Sr." 

"Taken  and  acknowledged  before  me  this  13th  day  of 
February,  1882. 

"  Signed,  H.  J.  Stevens, 

^^Justioe  of  the  Peaoe.^^ 

The  proceedings  in  the  original  ca^,  including  the  recog- 
nizance for  the  appearance  of  the  accused,  seem  to  havo 
been  substantially  in  accordance  with  the  forms  of  procedure 
as  contained  in  an  approved  and  standard  work  on  practice 
in  justices  court,  and  to  be  in  conformity  with  the  require- 
ments of  the  statute. 

The  point  is  made  by  counsel  in  his  brief  that  no  testi- 
mony was  admissible,  for  the  reason  that  the  petition  does 
not  state  a  cause  of  action  on  the  following  grounds : 

"  1.  The  conditions  and  obligations  of  the  said  recogni- 
zance are  not  set  out,  and  a  failure  of  said  obligation  averred 
as  by  law  required. 

"  2.  It  does  not  aver  that  James  Moran,  Jr.,  principal 
obligee,  failed  to  appear  and  abide  the  order  of  the  *  district 
court  of  Cuming  county,  Nebraska,^  at  its  next  term  after 
the  making  of  the  allied  recognizance,  or  at  any  term  of 
that  court 

"  8.  It  does  not  state  before  whom  said  alleged  recog- 
nizance was  entered  into. 

"  4.  It  is  silent  on  the  following  necessary  averments : 
^A  recognizance  must  be  filed  or  made  a  record  of  a  court 
to  sustain  a  suit,  and  must  be  so  averred  in  the  petition^ 
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It  should  also  be  averred  that  the  default  in  not  comply- 
ing with  the  conditions  of  the  recognizance  was  entered  of 
record.' 

"  5.  It  does  not  aver  that  said  alleged  recognizance  was 
^ver  filed  by  the  justice  of  the  peace,  or  that  he  certified 
the  same  to  the  derk  of  the  district  court,  as  by  statute 
required." 

Some  of  the  above  points  of  objection  would  probably 
be  good  under  a  strict  and  technical  system  of  pleading, 
but  under  a  liberal  system  like  ours,  I  think  the  court 
t^ommitted  no  error  in  receiving  the  testimony.  Besides, 
the  counsel  presenting  said  points  is  not  here  attacking,  but 
seeking  to  sustain,  the  judgment  of  the  district  court.  The 
main  question  in  the  q^ise — that  arising  upon  the  recogni- 
•zance — not  having  been  entered  on  the  docket  of  the  justice, 
and  its  having  been  signed  by  the  parties,  was  fully  dis. 
trussed  in  this  court  in  the  case  of  King  v.  The  SUxUj  ante 
p.  375,  and  to  that  case  I  refer  for  the  reasons  and  authority 
upon  which  I  come  to  the  conclusion  that  the  district  court 
•erred  in  its  finding  of  fact,  that  the  bond  taken  by  the  justice 
was  not  in  law  such  a  recognizance  as  the  justice  could 
take,  and  in  finding  for  the  defendant.  By  reference  to  the 
t)pinion  in  that  case,  it  will  be  seen  that  a  recognizance  will 
be  considered  of  record  although  never  recorded  by  the. 
justice  taking  it,  and  that  it  becomes  such  upon  being 
returned  to  the  proper  court  and  there  placed  on  file.  The 
judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  law. 

Revebsed  anb  bemanded. 

The  other  judges  concur. 
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Geoboe  W.  Adams^  plaintiff  in  error,  v.  Joseph 
N.  Thompson,  defendant  in  error. 

Action  on  Appeal  Bond :  bbtoppex.  Suit  brought  on  an  imder-> 
'  taking  or  bond  entered  into  for  the  purpose  of  appealing  from 
the  judgment  of  a  justice  of  the  peace;  Held,  That  the  defend- 
ant was  estopped  to  deny  that  an  appeal  had  been  taken  in  the 
case,  in  contradiction  of  his  undertaking  or  bond  executed  in 
conformity  to  the  statute  for  the  purpose  of  perfecting  an  appeal, 
although  the  same  was  filed  with  the  justice  of  the  peace  after 
the  expiration  of  the  time  limited  for  that  purpose;  and  the  said 
appeal  was  dismissed  in  the  district  court  for  the  reason  of  said 
undertaking  or  bond  haying  been  filed  out  of  time.  Qudtner 
V.  KUpatriek,  14  Neb.,  347. 

Error  to  the  district  court  for  Cass  county.     Tried  be-^ 
low  before  Pound,  J. 

BeeBon  &  SuMvan^  for  plaintiff  in  error. 

H.  D.  Travis  and  OrUea  &  Ramsey^  for  defendant  in 
error. 

Cobb,  Ch.  J. 

V 

It  appears  from  the  record  in  this  case  that  the  defend^ . 
ant  in  error,  Joseph  N.  Thompson,  in  a  certain  action 
before  G.  C.  Cleghorn,  a  justice  of  the  peace  of  Cass  county, 
recovered  a  judgment  against  one  William  W.  Biggs,  on 
the  11th  day  of  September,  1882,  for  the  sum  of  two  hun- 
dred dollars  and  costs.  That  for  the  purpose  of  appealing 
said  judgment  to  the  district  colirt,  the  plaintiff  in  error, 
George  W.  Adams,  executed  an  appeal  bond  in  said  case 
in  the  usual  form.  This  bond  bore  no  date  on  its.  face, 
but  was  endorsed  by  the  said  justice  as  follows:  '^Seceived 
this  bond  this  22d  day  of  September,  1882,  and  approved 
the  same  as  to  form  and  sufficiency,  and  not  as  to  time,  it 
being  the  eleventh  day  after  judgment,  and  does  not  oper- 
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ate  as  stay  of  execution/'  At  the  following  term  of  the 
district  court,  the  said  appeal  having  been  docketed  in  said 
court,  was,  on  motion  of  the  said  Thompson,  appellee,  dis- 
missed, and  the  judgment  affirmed,  for  the  reason  that  the 
said  appeal  had  not  been  taken  within  the  time  provided 
by  law.  Upon  the  said  order  of  dismissal  being  certified 
to  said  justice  of  the  peace,  as  required  by  law,  an  execu- 
tion was  duly  issued  against  the  said  Riggs  thereon,  placed 
in  the  hands  of  a  constable  for  service,  and  by  him  returned 
wholly  unsatisfied  for  the  want  of  goods  of  the  said  Riggs 
whereon  to  levy  the  same. 

Thereupon  the  said  Joseph  N.  Thompson  brought  his 
action  in  the  district  court  against  the  said  George  W. 
Adams  on  the  said  appeal  bond.  The  said  Adams  filed 
his  answer  in  said  action  in  which  he  denied  that  the  said 
William  W.  Riggs  ever  appealed  the  said  action  from  the 
said  justice,  or  that  he  ever  caused  the  said  bond  to  be  ap- 
proved by  the  said  justice,  or  that  the  same  ever  was  in 
fact  approved  by  him,  and  averred  that  the  said  justice  re- 
fused to  approve  said  bond.  Also  that  the  said  first  action 
was  dismissed  out  of  the  said  district  court  on  motion  of 
the  said  plaintifiF,  for  the  reason  that  said  bond  was  not 
given  within  the  time  required  by  law,  etc. 

The  cause  was  tried  to  the  court,  which  found  the  issues 
for  the  plaintiiT,  and  rendered  judgment  for  him  in  the  sum 
of  three  hundred  thirty-six  dollars  and  ninety-seven  cents, 
besides  costs.  The  defendant  brings  the  cause  to  this  court 
on  error. 

The  question  presented  by  the  record  is,  whether  a  per- 
son who  voluntarily  becomes  security  for  a  losing  party  in 
an  action  before  a  justice  of  the  peace  or  other  inferior 
court  for  the  purpose  of  enabling  such  party  to  appeal  to 
the  appellate  court,  upon  the  failure  of  such  appeal  on  ao. 
count  of  the  same  not  having  been  taken  within  the  time 
limited  by  law,  will  be  held  to  the  terms  of  such  suretyship 
notwithstanding  such  failure  of  the  appeal. 
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The  purpose  and  object  of  an  appeal  in  judicial  proceed- 
ings is  generally  two-fold  :  1.  To  enable  the  losing  party 
to  obtain  a  new  trial  in  a  higher  court,  and  thereby  possi- 
bly escape  what  he  conceives  to  be  an  unjust  judgment; 
and,  2.  To  stay  the  issuance  of  an  execution  against  him. 
Hence  it  cannot  generally  be  said  that  when  the  appellant 
fails  to  obtain  a  new  trial  he  fails  in  the  whole  object  and 
purpose  of  his  appeal,  as  he  has  usually  enjoyed  the  bene- 
fit of  the  stay  of  execution.  But  plaintiff  in  error  claims 
that  this  case  is  an  exception  in  that  respect,  and  because  of 
the  endorsement  by  the  justice  of  the  peace  on  the  bond  that 
the  same  was  not  approved  **  as  to  time,  it  being  the  eleventh 
day  after  judgment,  and  does  not  operate  as  stay  of  execu- 
tion,*^ and  as  the  court  refused  to  approve  the  said  bond 
and  appeal,  the  office  of  securing  a  new  trial  of  the  cause 
in  the  appellate  court,  that  the  whole  proceeding  was  abor- 
tive and  of  no  effect  to  bind  the  maker  of  the  bond.  In 
support  of  this  proposition  counsel  cited  cases,  most  of 
which  are  cases  arising  upon  incomplete  delivery  of  official 
bonds,  deeds  of  land,  and  commercial  paper,  and  none  of 
them  exactly  in  point  to  the  case  at  bar.  There  is  a  broad 
distinction  between  such  cases  and  one  like  that  under  con- 
sideration, where  a  party  to  a  proceeding  in  court  presents 
a  paper  which  immediately  upon  such  prescntr.tion  becomes 
a  part  of  the  record.  No  question  of  delivery  or  accept- 
anc»e  can,  in  my  judgment,  arise  in  such  case.  As  to  the 
point  whether  the  giving  of  the  appeal  bond  under  consid- 
eration did,  in  point  of  fact  or  of  law,  stay  the  issuance  of 
an  execution,  notwithstanding  the  peculiar  endorsement  of 
the  justice,  it  is  quite  evident  that  it  was  given  that  ef- 
fect by  the  plaintiff  in  that  court,  as  no  execution  was  is- 
sued or  applied  for,  so  far  as  the  record  shows.  And  had 
one  been  issued  by  the  justice,  after  the  filing  of  the  bond 
it  would  doubtless  have  been  enjoined.  A  justice  of  the 
peace  doubtless  has  control  of  his  own  records,  and  has  the 
power  to  reject  or  return  a  paper  presented  for  approval 
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and  filing  clearly  out  of  time.  But  when,  instead  of  re- 
jecting or  returning  it,  be  endorses  even  a  qualified  ap- 
proval upon  and  places  it  on  file,  thus  making  it  a  part  of 
the  record  of  the  case,  he  is  in  his  future  action  bound  to 
recognize  it  as  such. 

But  while  the  justice  is  estopped  by  the  record  which 
he  has  made,  the  party  who  has  procured  the  same  to  be 
made  is  equally  estopped  to  deny  its  legal  effect,  and  equally 
so  is  his  bondsman  or  security. 

The  question  of  law  involved  in  this  case  was  before  this 
court  in  the  case  of  Gudtner  v.  Kilpattick,  14  Neb.,  347. 
The  only  difference  between  that  case  and  the  case  at  bar 
is,  that  there  the  appeal  was  taken  in  time,  but  the  dis- 
trict court  dismissed  it,  holding  that  the  case  was  not  ap- 
pealable, the  judgment  before  the  justice  having  been  taken 
and  rendered  upon  default  of  and  in  the  absence  of  the 
defendant,  etc.  After  a  pretty  thorough  examination  of 
authorities  we  held  in  that  case  that  the  defendants — ^the 
defendant  in  the  justice's  court  as  well  as  his  security  hav- 
ing signed  the  appeal  bond  and  been  sued  thereon — were 
estopped  to  deny  that  an  appeal  had  been  taken  in  the  case^ 
etc,  and  so  reversed  the  judgment  of  the  district  court  in 
favor  of  the  defendants,  and  I  see  no  suflScieut  reason  for 
reversing-  the  conclusion  to  which  we  were  led  by  the  au- 
thorities and  reasons  then  considered. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  AFFIRMED. 
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D.  E.  Sedgwick,  appellee,  v.  Geo.  W.  Dixon  et  al., 

APPELLANTS. 

1.  Usury.  Where  a  promissory  note  secured  by  mortgage  based  in 
part  upon  an  usnrions  consideration  is  transferred  before  ma- 
turity to  a  bona  fide  purchaser  for  value,  without  notice,  and  in 
the  usual  course  of  business,  he  takes  it  free  £tom  the  defense  of 
usury.     Wcfiendyke  v,  Meehan^  9  Neb.,  221. 

Sb  Attorney's  Fee.  An  attorney's  fee  under  the  act  of  February 
18,  1872,  when  allowable  should  *'  be  fixed ''  and  allowed  by  the 
trial  couri  upon  a  recovery  of  judgment  by  a  plaintiff,  and  when 
once  fixed  within  the  statutory  limits  the  amount  thereof  will 
not  be  changed  by  the  supreme  court. 

Appeal  from  York  county  district  court.  Heard  below 
before  Norval,  J. 

8eoU  &  OUberty  for  appellants. 

Sedgwick  &  Power ^  for  appellee. 

Cobb,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  York 
county  to  foreclose  a  mortgage  executed  on  real  property 
situated  in  the  said  county  by  the  appellants  to  the  Phoenix 
Mutual  Life  Insurance  Company.  Judgment  was  ren- 
dered for  the  plaintiff  in  the  district  court^  and  the  cause  is 
brought  to  this  court  on  appeal  by  the  defendants. 

The  only  defense  presented  by  the  pleadings  is,  that  the 
consideration  for  the  note  to  secure  which  the  mortgage 
was  given  was  usurious.  And  defendants  set  out  in  their 
answer  the  facts  upon  which  their  said  plea  of  usury  is 
based :  1.  That  said  Phoenix  Mutual  Life  Insurance  Com- 
pany agreed  to  loan  the  defendants  the  sum  of  seven  hun* 
dred  dollars  for  five  years  at  ten  per  cent  interest  payable 
35 
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semi-annually,  but  that  said  Phoenix  Mutual  Life  Insui^ 
anoe  Company  only  actually  paid  or  delivered  to  said  de- 
fendants the  sum  of  six  hundred  and  eighteen  dollars,  and 
took  therefor  their  principal  note,  due  in  five  years  and 
twenty-two  days,  for  seven  hundred  dollars,  and  their  nine 
interest  or  coupon  notes  for  thirty-five  dollars  each,  and 
one  interest  or  coupon  note  for  thirty-nine  dollars  and 
twenty-seven  cents. 

Defendants  also  deny  in  their  answer  that  Juliette  H. 
Lawrence  and  Frank  Tipton  purchased  the  said  note  and 
mortgage  in  good  faith  and  before  the  maturity  thereof, 
but  allege  that  they  purchased  the  same  with  full  knowl- 
edge of  the  facts  in  the  said  answer  before  stated,  etc. 

If  the  note  was  usurious  in  the  hands  of  the  Phoenix 
Mutual  Life  Insurance  Company,  but  was  by  it  sold  before 
m'aturity  to  a  purchaser  who  received  it  bona  fide  for  value 
and  in  the  usual  course  of  business,  and  who  afterwards 
transferred  it  to  the  plaintiff,  then  the  defense  must  fail  as 
completely  as  though  there  were  nothing  in  the  pleadings 
or  proof  to  establish  usury  in  the  inception  of  the  trans- 
action. 

It  appears  from  the  pleadings  and  testimony  that  the 
note  became  due  on  the  first  day  of  May,  1883,  and  that 
on  the  28th  day  of  March,  of  the  same  year,  the  note  was 
sold  and  assigned  to  Juliette  H.  Lawrence  for  its  value, 
and  without  notice  of  its  usurious  character.  Mrs.  Law- 
rence having  been  called  to  the  stand  to  prove  the  above 
facts  was  submitted  to  a  searching  cross-examination.  But 
from  the  findings  of  the  court  we  must  presume  that  she 
sustained  herself  throughout,  not  only  in  the  assertion  of 
her  own  bona  fides  and  want  of  notice  or  knowledge  of  the 
usurious  character  of  the  note,  if  such  it  had,  but  of  its 
having  been  purchased  by  herself  without  the  intervention 
of  an  agent,  and  in  the  usual  course  of  her  own  business; 
and  I  cannot  say  that  there  was  not  sufficient  evidence  be- 
fore the  court  to  sustain  such  findings. 
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Having  reached  the  above  conclusion  it  becomes  unneces- 
sary to  examine  whether  the  transaction  was  usurious  as 
between  the  original  parties  to  the  note^  or  the  subordinate 
question  as  to  whether  Moore  and  Ocoboc  were  the  agents 
of  tlie  loaner  or  of  the  borrower,  or  the  question  raised  by 
counsel  for  the  plaintiff,  whether  upon  the  assumption  that 
the  husband  of  Juliette  H.  Lawrence  acted  as  her  agent  in 
the  purchase  of  said  note  it  was  incumbent  upon  the  plain- 
tiff to  negative  his  knowledge  or  notice  of  the  usurious 
character  of  the  note,  if  such  it  had,  or  whether  on  the 
other  hand  the  burden  of  proof  again  shifted  upon  proof  of 
the  bonafdes  and  want  of  knowledge  or  notice  of  the  pur- 
chaser herself.  These  are  all  interesting  questions,  but  a 
press  of  business  and  the  near  approach  of  the  next  term 
admonish  me  to  resist  the  temptation  to  enter  upon  their 
discussion  at  this  time. 

The  note  in  this  case  contained  a  clause  for  the  payment 
of  an  attorney's  fee  equal  to  ten  per  cent  of  the  amount 
found  due  to  the  holder  of  the  note  in  case  of  its  collection 
by  law.  The  district  court  found  that  fifty  dollars  was  a 
reasonable  attorney's  fee  for  the  services  performed  in  that, 
court,  and  awarded  the  plaintiff  that  sum.  Counsel  for 
appellee,  in  the  brief,  now  contend  that  as  by  reason  of  the 
appeal  to  this  court  appellants  having  made  further  service 
of  attorneys  necessary,  this  court  ought  to  award  them  an 
additional  sum. 

The  act  of  February  18,  1873,  Gen.  Stat.,  98,  which  was 
in  force  at  the  date  of  the  transaction  we  are  now  consider- 
ing, did  not  contemplate  the  naming  of  a  particular  or 
definite  sum  in  a  note  or  mortgage  which  the  maker 
would  pay  as  an  attorney's  fee,  but  it  simply  empowered 
the  court  in  the  class  of  cases  therein  mentioned  to  award 
to  the  plaintiff  an  attorney's  fee  not  exceeding  ten  per  cent 
of  the  recovery.  But  this  is  to  be  awarded  to  the  plain- 
tiff upon  "a  recovery  of  judgment,"  and   no  power  is 
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granted  this  court  to  enlarge  such  award  upon  affirming 
such  judgment  on  appeal. 

The  judgment' of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Henry  Seling,  Peter  Fox,  James  Clark,  Josiah 
Clark,  and  Frederick  Naubauer,  plaintiffs 
IN  ERROR,  V.  The  State  of  Nebraska. 

1.  Criminal  Law:    house  bbeakino.    In  a  prosecution  for  a 

violation  of  section  fifty -one  of  the  Criminal  Code,  where  it  ia 
shown  that  the  accused  went  to  the  house  of  another  in  the 
night  time  and  called  to  the  persons  within,  who  were  asleep, 
to  open  the  door,  falsely  stating  that  he  was  the  sheriff  of  the 
county  and  desired  to  serve  a  suhpcena;  but  when  the  door  was 
opened  he  ordered  the  inmates  of  the  house  to  throw  up  their 
hands,  but  before  he  could  enter  the  house  the  door  was  closed, 
and  through  which  he  shot  twice,  and  then  forced  the  door  open 
and  entered  the  house,  this  was  held  to  be  sufficient  proof  of 
a  breaking  and  entering. 

2.     :    :    EViDKNCB.     The  fact  that  such  person  after 

obtaining  admission  approached  the  head  of  the  family  in  his 
bed,  fired  ofi'  his  pistol,  and  presented  the  muzzle  thereof  to  the 
person,  ordering  him  in  a  threatening  manner  to  hold  up  his 
hands,  would  be  sufficient  proof  of  personal  violence  to  meet  the 
requirements  of  said  section  fifty -one. 

3.  Trial :    questions  fob  juby.    Questions  of  fact  are  for  the 

trial  jury  to  determine,  and  when  the  testimony  is  conflicting  a 
verdict  of  guilty  in  a  prosecution  for  a  misdemeanor  will  not  be 
set  aside  if  there  is  evidence  sufficient  to  sustain  it,  notwith- 
standing it  may  be  contradicted  by  the  testimony  on  the  part 
of  the  defense. 

Error  to  the  district  court  of  Adams  county.    Tried 
below  before  Morris,  J. 


JANUARY  TERM,  1886.  549 

Seling  V.  State. 

Hayes  &  Taggart,  for  plaintifis  in  error. 

William  Leese,  Attorney  Oeneraly  and  A.  H.  Bowen, 
for  the  state. 

R££B£,  J. 

Plaintifls  in  error  were  indicted  for  a  violation  of  sec- 
tion fifty-one  of  the  Criminal  Code.  Upon  trial  they  were 
found  guilty,  and  judgment  of  conviction  was  rendered  on 
the  verdict.  Three  questions  are  presented  for  decision  by 
*  their  brief.  The  first  is,  that  the  verdict  was  not  sustained 
by  suflScient  evidence.  The  plaintiffs  were  tried  jointly, 
but  the  contention  in  the  brief  is  separately  made,  and  it 
is  insisted  with  considerable  force  that  as  to  a  part  of  them 
at  least  the  verdict  should  be  set  aside.  The  bill  of  ex- 
ceptions is  quite  voluminous,  and  we  can  see  no  good  pur- 
pose to  be  subserved  by  a  critical  review  of  all  the  testi- 
mony. We  have  carefully  read  all  the  evidence,  and  find 
it  as  contradictory  as  it  is  possible  for  it  to  be.  The  wit- 
nesses for  the  state  speak  with  absolute  certainty  as  to  the 
identity  of  plaintiffs  in  error,  some  of  whom  they  knew  by 
their  faces,  although  they  were  partially  masked,  and 
some  by  their  voices,  while  each  defendant  as  positively 
testified  that  he  was  not  present  at  the  time  of  the  commis- 
sion of  the  offense,  and  knew  nothing  of  it  until  his  arrest 
after  the  finding  of  the  indictment,  and  by  the  testimony 
of  their  families  and .  co-defendants  proved  that  they  were 
elsewhere  at  the  time  the  cripe  is  alleged  to  have  been 
committed.  Two  of  the  witnesses  for  the  defense  were, 
upon  cro&s-exnmination,  shown  to  have  been  criminals; 
one,  a  defendant,  admitting  that  he  had  been  twice  con- 
victed of  felonies,  and  the  other,  the  wife  of  a  defendant, 
having  cohabited  with  her  husband  in  adultery  for  a 
number  of  years  until  the  Monday  last  preceding  the  trial. 
Six  witnesses  testify  that  the ,  reputation  of  the  principal 
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witness  on  the  part  of  the  state  for  truth  and  veracity  is 
bad,  while  five  testify  it  is  good.  Under  these  circumstances 
the  question  of  the  weight  of  the  testimony  of  each  wit- 
ness was  peculiarly  for  the  decision  of  the  jury.  Without 
discussing  any  of  the  testimony  as  applicable  to  each  one 
of  plaintiffs  in  error  it  is  suJBScient  to  say  that  if  the  jury 
believed  the  testimony  of  the  witnesses  for  the  prosecution 
there  was  sufficient  to  sustain  the  verdict. 

The  second  contention  upon  the  part  of  plaintifife  in 
error  is,  that  the  testimony  of  the  witnesses  for  the  state,  if 
true,  does  not  sustain  the  charge  of  breaking  into  the 
dwelling-house  of  the  witness  Hornback  as  charged  in  the 
indictment.  The  testimony  on  this  branch  of  the  case  is, 
in  substance,  that  soon  after  four  o'clock  on  the  morning 
of  the  26th  of  February,  1884,  while  it  was  yet  dark^ 
plaintiffs  in  error  went  to  the  house  cff  the  witness  and 
called.  This  call  awoke  Hornback,  who  was  asleep  with 
his  family  in  the  house,  and  he  inquired  who  was  there. 
The  answer  was,  "  The  sheriff  from  Hastings,  with  a  sub- 
pojna."  He  then  instructed  his  son  to  open  the  door. 
The  son  lighted  a  lamp  and  opened  the  door.  As  soon 
as  the  door  was  opened  he  was  ordered  to  throw  up  his 
hands,  which  he  declined  doing,  but  closed  the  door.  Two 
shots  were  then  fired,  the  balls  passing  through  the  door. 
The  door  was  broken  open,  when  theassailants  entered,  firing 
two  additional  shots,  and  ordering  Mr.  Hornback  to  throw 
up  his  hands,  and  Mrs.  Hornback  to  get  out  of  bed  and 
dress  herself.  Three  pistols  were  pointed  at  Mr.  Horn- 
back,  yet  in  bed,  accompanied  with  the  order  to  throw  up 
his  hands.  No  further  notice  need  here  be  taken  of  what 
occurred  in  the  house.  This  is  sufficient  to  show  the 
breaking.     Wharton's  Crim.  Law,  §  765. 

The  third  contention  is  as  to  the  proof  of  personal  vio- 
lence. Upon  this  part  of  the  case  but  little  need  be  added 
to  what  we  have  already  said.  The  firing  of  four  pistol 
balls  into  a  house,  one  of  which,  from  the  direction  taken. 
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might  quite  reasonably  be  presumed  to  have  been  aimed 
at  Mr.  Homback,  would  seem  to  be  sufficient.  The  point- 
ing of  a  loaded  pistol  at  another  in  a  menacing  manner  is 
an  assault.  Wharton's  Crim.  Law,  §  606.  Would  the 
pointing  of  three  loaded  pistols  in  such  a  manner  be  any 
the  less  an  assault?  We  presume  not  As  to  the  ultimate 
purpose  or  object  of  the  visit  we  are  left  in  doubt.  A  part 
of  Mr.  Hornback's  property  was  carried  out  of  the  house, 
but  when  he  called  his  assailants  by  name  and  told  them 
he  recognized  them  they  withdrew,  but  not  until  after  the 
commission  of  the  crime  charged  was  complete. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


The  ViiiLAGB  OF  Ponca,  plaintiff  in    error,  v. 
James  Crawford,  defendant  in  error. 

1.  Evidence.    The  rule  of  eyidence  which  preclades  the  proof  of 

the  contents  of  written  instruments  or  records  by  parol  testi- 
mony, does  not  preclude  oral  testimony  of  the  existence  of  such 
instruments  or  records  preliminary  to  their  introduction  or 
proof  of  their  loss  or  destruction. 

2.  Discretion  of  Court.     The  order  of  introducing  evidence  is 

discretionary  with  the  trial  court. 

3.  Error  Without  Prejudice.    A  judgment  will  not  be  reversed 

nor  a  verdict  set  aside  for  an  error  which  has  been  committed 
without  prejudice  to  the  party  complaining. 

4.  Personal  Injuries:    damaoes:    evidence.     Where  in  an 

action  for  damages  resulting  from  personal  ixynries  a  physician, 
being  a  son  of  plaintiff,  was  permitted  to  testify,  over  the  ob- 
jection of  defendant,  to  the  opinions  expressed  by  consulting 
physicians  who  were  called  to  examine  plaintiff  as  to  the  re- 
sults of  the  ix\)ury,  it  was  Sddy  To  be  error,  the  testimony  being 
incompetent  and  hearsay. 
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Error  to  the  district  court  of  Dixon  county.  Tried  be- 
low before  Crawford,  J. 

OaTiU  &  NorriSy  for  plaintiff  in  error. 

X.  8.  Faweett  and  Barnes  Bros.^  for  defendant  in  error. 

Reese^  J. 

This  action  was  instituted  in  the  district  court  by  de- 
fendant in  error  to  recover  damages  allied  to  have  been 
sustained  by  reason  of  personal  injuries  suffered  in  the 
corporate  limits  of  defendant^  by  falling  from  the  end  of 
a  sidewalk  onto  a  '*  saw-bench"  and  other  obstructions 
which  had  been  left  lying  at  the  end  of  the  sidewalk. 
The  sidewalk  was  laid  along  the  ea^t  side  of  Union  street 
from  Third  street  south^  along  the  west  side  of  a  building 
to  its  south-west  corner,  where  it  terminated  at  a  height  of 
about  three  feet  above  the  ground,  and  without  any  steps 
or  other  convenient  way  of  getting  onto  or  off  the  sidewalk. 
The  night  of  the  accident  was  a  dark  one.  Defendant  in 
error,  being  a  stranger  in  the  village,  and  desirous  of  pass- 
ing south  on  Union  street,  took  the  sidewalk  referred  to, 
following  it  to  the  end,  where  he  discovered  the  termina- 
tion of  the  walk  by  the  dark  appearance  in  front  of  him, 
but  supposing  it  had  been  provided  with  steps  or  other 
convenient  method  of  descent,  placed  one  foot  on  the  end 
of  the  sidewalk  and  reached  down  with  the  other,  "feeling'* 
for  the  step.  He  lost  his  balance  and  fell,  receiving  the 
injury  complained  of.  The  trial  resulted  in  a  verdict  in 
favor  of  defendant  in  error  for  $1,100.00,  upon  which 
judgment  was  rendered.  Plaintiff  in  error  brings  the 
case  to  this  court,  and  seeks  a  review.  The  questions  pre- 
sented for  discussion  will  be  noticed  in  the  order  in  which 
they  occur  in  the  brief  of  plaintiff  in  error. 

The  first  proposition  to  which  our  attention  is  called  is, 
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that  the  district  court  erred  in  overruling  a  motion  for  an 
order  on  defendant  in  error  requiring  him  to  make  his 
petition  more  definite  and  certain.  We  are  unable  to  find 
any  record  of  a  ruling  upon  this  motion^  and  as  an  answer 
to  the  petition  was  subsequently  filed,  we  must  presume 
the  motion  was  waived. 

On  the  trial  one  W.  H.  Clark  was  a  witness  for  the  pur- 
pose of  proving  certain  steps  taken  by  the  citizens  of  plain- 
tiff in  error  preliminary  to  its  organization  as  a  village, 
that  question  having  been  put  in  issue  by  the  answer.  This 
witness  testified  that  in  the  year  1876  he  was  one  of  the 
members  of  the  board  of  county  commissioners  of  Dixon 
county.  He  was  then  asked  whether  or  not  there  was  ever 
presented  to  the  board  of  commissioners  of  which  he  was  a 
member  a  paper  purpoiling  to  be  a  petition  asking  for  the 
incorporation  of  the  village  of  Ponca.  This  question  was 
objected  to  by  plaintiff  in  error  as  being  incompetent,  irrel- 
evant, and  immaterial,  and  not  the  best  evidence,  the  peti- 
tion itself  being  the  best  evidence.  The  objection  was 
overruled,  and  the  ruling  of  the  court  is  now  assigned  for 
error.  Leaving  out  of  consideration  the  fact  that  the  peti- 
tion was  shown  by  the  next  witness  to  be  lost,  we  cannot 
see  that  the  court  erred  in  overruling  this  objection.  The 
question  put  to  the  witness  did  not  seek  to  prove  the  con- 
tents of  the  paper  referred  to,  but  the  fact  that  what 
purported  to  be  such  a  paper  had  existed  and  was  presented 
to  the  commissioners.  We  do  not  understand  that  the  rule 
prohibiting  oral  proof  of  the  contents  of  a  paper  also  pro- 
hibits proof  of  the  existence  of  such  a  document. 

The  county  clerk  was  called  as  a  witness,  and  after  the 
necessary  preliminary  proof  the  county  commissioners'  rec- 
ord for  July  5,  1876,  was  offered  in  evidence,  to  which 
objection  was  made  as  incompetent,  irrelevant,  and  imma- 
terial. This  objection  was  overruled,  aijd  the  ruling  is  com- 
plained of.  This  record  was  clearly  competent,  relevant,  and 
material.     Had  the  objection  been  urged  that  the  proper 
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foundation  had  not  been  laid  by  the  introduction  of  the 
petition,  or  proof  of  its  loss,  a  different  question  would 
have  been  presented,  and  the  witness  could  have  been  in- 
terrogated, if  necessary,  as  he  was  a  moment  afterward,  as 
to  the  loss  of  the  petition.  The  record  showed  by  its  recitals 
that  a  petition  was  filed,  and  while  we  do  not  decide  that 
any  further  proof  was  necessary,  yet,  if  such  were  the  case, 
the  want  was  supplied  by  proof  of  the  loss  of  the  petition. 
Objection  was  also  made  to  the  introduction  of  two  patent 
deeds  from  the  United  States  to  the  trustees  of  Ponca, 
under  the  act  of  congress  of  March  3,  1855,  commonly 
known  as  the  "  Town  Site  Ax;t,"  by  which  the  land  upon 
which  the  village  is  situated  was  deeded  to  the  corporate 
authorities  of  defendant.  These  patents  were  introduced 
for  the  purpose  of  j)roving  the  incorporation  in  fact  of 
defendant.  Whether  they  were  competent  for  that  pur- 
pose is  not  a  controlling  question  in  this  case,  for  the 
reason  that  their  introduction  could  work  no  possible  preju- 
dice to  plaintiff  in  error,  since  it  was  shown  by  defendant's 
own  records  that  the  trustees  appointed  by  the  county 
commissioners  on  the  5th  day  of  July,  1875,  duly  qualified 
and  entered  upon  the  discharge  of  their  duties  on  that  day, 
and  that  the  corporate  powers  of  defendant  had  been  maiii- 
tained  and  exercised  ever  since.  While  it  was  material 
and  necessary  to  show  the  incorporation  of  defendant,  yet 
the  legality  of  each  step  taken  in  such  organization  and 
incorporation,  wlfich  had  been  in  actual  existence  for  years 
before  the  accident,  was  not  a  material  nor  necessary  in- 
quiry. Back  V.  Carpenter,  29  Elas.,  349.  In  this  connec- 
tion it  is  insisted  that  the  court  erred  in  overruling  the 
motion  of  plaintiff  in  error  to  strike  out  all  of  the  testimony 
of  the  witness  then  upon  the  stand  that  did  not  tend  to 
prove  the  corporate  capacity  of  plaintiff  in  error,  the  court 
having  sustained  an  objection  to  further  testimony  as  to 
the  condition  of  the  sidewalk,  upon  the  ground  that  the 
incorporation  had  not  been  proved.     But  as  the  incorpor- 
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ation  was  subsequently  proven,  the  error,  if  one,  was  with- 
out prejudice,  and  could  not  affect  the  rights  of  plaintiff  in 
error.  At  most  it  could  only  reach  #d  the  order  of  the 
introduction  of  proof,  as  it  could  not  be  claimed  the  testi- 
mony would  have  been  improper  had  it  been  introduced 
after  proof  of  the  user  of  the  corporate  franchise  by  plain- 
tiff in  error.  The  order  of  the  introduction  of  testimony 
must  be  left  to  the  discretion  of  the  trial  court.  Goodman 
V.  Kennedy,  10  Neb.,  270. 

The  clerk  of  plaintiff  in  error  was  called  as  a  witness^ 
and  identified  the  claim  presented  to  the  board  of  trustees 
for  the  damages  demanded,  and  which  was  rejected  by 
them.  The  claim  was  admitted  in  evidence  over  the  objec* 
tion  of  plaintiff  in  error.  The  object  of  this  evidence,  aa 
stated  and  understood  at  the  time  of  its  introduction,  was. 
to  show  a  compliance  with  section  eighty  of  chapter  iour- 
teen,  Compiled  Statutes  of  1881,  which  provides,  in  sub- 
stance, that  no  costs  shall  be  recovered  against  a  city  or 
village  in  certain  cases  where  the  claim  has  not  been 
presented  to  the  city  council  or  board  of  trustees  to  be 
audited.  As  it  has  been  decided  by  this  court  that  the 
provision  of  this  section  applies  alone  to  claims  arising  upon 
contract,  and  not  upon  torts,  the  testimony  was  improperly 
admitted.  Nance  v.  Falls  City,  16  Neb.,  85.  But  whether 
or  not  the  error  would  be  considered  of  so  prejudicial  a 
character  as  to  requite  a  reversal  of  the  judgment,  it  is  not 
necessary  now  to  decide,  as  the  judgment  will  have  to  be 
set  aside  for  reasons  hereafter  given. 

The  next  question  presented  by  plaintiff  in  error  is  based 
upon  the  action  of  the  court  in  overruling  its  objection  to 
the  testimony  of  the  witness  Dr.  R.  B.  Crawford,  a  son  of 
defendant  in  error.  Defendant  in  error  in  his  testimony 
stated  in  substance  that  he  had  sufferQd  a  great  deal,  and 
that  one  of  his  breasts  had  become  greatly  enlarged,  and 
there  was  at  that  time  a  swelling  there,  and  that  about  twa 
or  three  weeks  before  the  trial  "  something  swelled  up  in  '* 
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his  breast  which  almost  suflbcated  him.  After  considera- 
ble testimony  of  that  character  he  was  caused  to  remove 
his  clothing  and  expose  his  body  to  the  jury^  exhibiting  the 
enlargement.  When  Dr.  Crawford,  the  son,  was  called  as 
a  witness, he  testified,  among  other  things,  as  to  this  enlarge- 
ment, and  the  condition  of  defendant  in  error  from  the 
time  of  the  injury  to  the  trial.  His  testimony  upon  the 
subject  of  this  enlargement  was  in  part  as  follows: 

Q.     State,  if  you  can,  what  caused  that  or  what  it  is? 

A.  I  don't  exactly  know  what  it  is.  I  will  be  honest 
in  that  confession.  I  have  been  puzzled  in  my  own  mind 
in  regard  to  it.  So  much  so  that  I  laid  the  case  before 
Drs.  Frazee,  Beggs,  and  dinger,  of  Sioux  City,  and  they 
were  not  fully  decided  in  their  own  minds  as  to  what  it 
was. 

Q.  Were  you  present  at  the  time  of  this  allied  exami- 
nation by  those  doctors? 

A.     I  was,  yes,  sir. 

Q.     Did  you  take  part  in  it? 

A.     Yes,  sir. 

Q.     Gro  on  and  state  what  was  done. 

A.  They  removed  his  clothing  and  examined  this  en- 
largement. I  had  it  done  with  a  view  to  know  whether  it 
was  endangering  his  life  or  not.  I  was  undecided  in  my 
own  mind  whether  it  was  or  not,  and  it  worried  me  a  good 
deal.     Their  opinion  was  it  was  the  i^esult  of  an  injury. 

Defendant  objects  as  being  incompetent  and  not  respon- 
sive.   Objection  overruled  by  the  court.   Defendant  excepts. 

Q.  State  whether  or  not  you  took  part  in  this  exami- 
nation ? 

A.     I  did,  as  I  said  before,  I  believe. 

Q.  State  what  you  found  as  the  result  of  thatexaminar 
tion? 

A.     They  didn't  decide  folly  what  it  was. 

Q.  State  more  fully  whether  you  took  part  in  the  ex- 
amination, and  in  the  forming  of  the  opinion  that  resulted? 
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A,  Well,  if  you  will  allow  me  to  explain,  I  took  him 
into  Dr.  Frazee's  office  first  and  told  him  there  was  a  mat- 
ter that  I  wanted  an  opinion  about,  and  if  he  thought  best 
I  wanted  other  opinions  in  r^ard  to  it.  I  told  him  what 
my  opinion  was  about  it.  He  said  he  would  like  to  have 
Dr.  B^gs  see  that  also,  so  we  had  Dr.  Beggs  come  in,  and 
then  we  had  Dr.  Cliuger  come  in,  and  they  all  examined 
that  with  him.  All  of  us  had  hands  in  that  examination, 
and  each  expressed  his  opinion  of  it  after  it  was  done.  The 
result  of  that  examination  was  that  we  decided  that  it  was 
the  result  of  an  injury. 

Defendant  objects  to  the  last  clause  of  the  above  answer 
as  being  incompetent,  irrelevant,  and  immaterial,  and  hear- 
say, and  moves  to  strike  it  from  the  record  for  that  reason. 
Motion  and  objection  overruled  by  the  court.  Defendant 
excepts. 

Q.  State  your  conclusions  as  the  result  of  that  joint  ex« 
amination? 

A.  I  think  we  all  decided  that  it  was  a  tumor  result* 
ing  from  an  injury. 

The  admission  of  this  testimony  so  &r  as  it  applied  to 
the  expressions  of  opinion  by  the  other  physicians  was 
clearly  incompetent  and  prejudicial.  The  examination  was 
ex  parte  produced  by  defendant  in  error  and  his  son,  with- 
out the  knowledge  of  plaintiff  in  error,  its  agents,  or  attor- 
neys, none  of  the  physicians  engaged  in  it  were  under  oath 
and  no  opportunity  given  the  defendant  in  error  to  cross-ex- 
amine them  as  to  the  basis  of  their  conclusions.  The  tes- 
timony was  upon  an  essential  part  of  the  case,  and  was 
simply  hearsay. 

We  know  of  no  rule  by  which  the  testimony  or  opinions 
of  expert  witnesses  may  be  produced  in  evidence,  save  by 
the  usual  methods  of  taking  their  testimony  where  the 
opinion  rests  upon  the  facts  of  the  case  on  trial.  If  those 
doctors  had  opinions  as  to  the  cause  of  this  enlargement  of 
which  defendant   in  error  desired  the  benefit,  he  should 
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liave  placed  them  upon  the  witness  stand,  in  order  that 
plaintiff  in  error  might  cross-examine  them. 

It  is  contended  that  the  court  erred  in  giving  certain  in. 
structions  asked  bj  defendant  in  error,  and  in  refusing  to 
instruct  according  to  the  prayers  of  plaintiff  in  error.  It 
is  sufficient  to  say  that  we  have  examined  these  instruc- 
tions and  find  no  good  cause  for  complaint. 

For  the  error  in  admitting  the  objectionable  testimony 
above  referred  to  a  new  trial  must  be  granted. 

The  judgment  of  the  district  court  is'reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law« 

Beyebsed  and  bemanded. 
The  other  judges  concur. 


Benjamin  A.  Gibson,  plaintiff  in  ebror,  v.  Albert 
N.  Sullivan  and  Reuben  W.  Hyers,  defend- 
ants IN  ERROR. 

1.  Error  Without  Prejudice.    A  judgment  will  not  be  reversed 

nor  a  verdict  set  aside  when  an  error  has  been  committed  with- 
out prejudice  to  the  party  complaining. 

2.  Written  Instructions  for  Jury.    The  provision  of  section 

54  of  chapter  19  of  the  Compiled  Statutes,  directing  the  charge 
of  the  court  to  the  jury  to  be  written  in  consecutively  num- 
bered paragraphs,  is  a  right  which  the  supreme  court  wiU  re- 
gard as  waived  if  no  objection  is  made  or  exception  taken  at 
the  time  the  charge  is  given,  or  where  exception  is  taken  to  a 
particular  clause  only.     Smith  v.  The  State^  4  Neb.,  277. 

3.  Trial :    questions  fob  jtjby.    Juries  are  the  judges  of  qneft- 

tions  of  &ct  when  properly  submitted  to  them  in  cases  of  con- 
flicting testimony. 

Error  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Broady,  J.,  of  the  first  district,  sitting  in  that 
county. 
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E.  H.  Wooley,  for  plaintiff  in  error. 
Beeson  &  SuUivarij  for  defendants  in  error. 
Keese,  J. 

This  was  an  action  brought  by  plaintiff  in  error  against 
defendants  in  error  to  recover  the  sum  of  $200.00,  alleged 
to  be  due  from  them  as  commissions  for  negotiating  a  sale 
of  certain  real  estate  owned  by  them.  The  cause  was 
tried  to  a  jury,  and  resulted  in  a  general  verdict  for  de- 
fendants and  a  judgment  against  plaintiff  for  costs.  Plain- 
tiff allies  error  and  brings  the  case  into  this  court 

The  real  difference  between  the  parties  was,  that  plain- 
tiff insisted  that  the  land  was  placed  in  his  hands  for  sale 
as  a  real  estate  broker,  for  a  certain  price,  that  he  effected 
a  sale  of  part  and  procured  a  purchaser  for  the  remainder, 
and,  therefore,  was  entitled  to  the  usual  and  customary 
fees  or  commissions  charged  by  brokers,  while  defend- 
ants insist  that  they  instructed  him  that  the  price  named 
was  the  net  price  required  by  them,  and,  therefore,  no 
commissions  were  due,  even  if  plaintiff  had  sold  the  land. 
The  testimony  showed  that  the  transaction  was  a  tedious 
one  in  its  development,  and  that  it  was  some  time  after  the 
first  contract  or  agreement  was  made  until  the  sale  was 
finally  ratified  by  defendants.  Various  objections  were 
made  as  to  terms  of  payment,  etc.,  and  offers  submitted 
for  the  purpose  of  overcoming  them,  but  finally  the  sale 
was  consummated.  The  whole  can  be  said  to  constitute 
but  one  transaction  or  trade.  Urging  the  contrary  view, 
plaintiff  insists  that  the  court  erred  in  overruling  an  ob- 
jection made  by  him  to  a  question  asked  him  on  his  cross- 
examination.  One  answer  to  this  objection  is,  that  the 
answer  of  plaintiff  being  directly  in  favor  of  his  theory  of 
the  case,  .even  if  the  court  did  err  in  overruling  the  ob- 
jection, no  possible  prejudice  could  result  to  him,  and 
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therefore  the  judgment  could  not  be  reversed  on  that 
ground.  Dillon  v.  Russelly  5  Neb.,  489.  Eiseley  .v. 
MalchoWj  9  Id.,  181.  Other  reasons  supporting  the  ruling 
could  be  assigned,  but  this  is  sufficient. 

The  next  contention  is,  that  the  motion  for  a  new  trial 
should  have  been  sustained  because  the  instructions  given 
by  the  court  on  its  own  motion  were  not  in  consecutively 
numbered  paragraphs,  and  the  word  "given''  was  not 
written  on  the  margin  as  required  by  sections  54  and 
55  of  chapter  19  of  the  Compiled  Statutes.  This  ob^ 
jection  was  not  made  until  after  verdict.  The  record 
shows  that  when  the  objection  was  made  the  court  offered 
to  number  and  endorse  the  instructions,  but  the  offer  was 
**  respectfully  declined.''  The  objection  now  urged  can- 
not be  available  to  plaintiff  in  error.  The  court  proposed 
to  number  the  instructions  and  allow  exceptions  to  such  as 
were  objected  to.  Nothing  more  could  have  been  accom- 
plished had  the  instructions  been  numbered  by  paragraphs 
before  being  read  to  the  jury.  If  it  was  not  desirable  be- 
fore the  exceptions  were  taken,  it  could  accomplish  no 
good  purpose,  and  would  be  an  empty  form.  It  may  also 
be  observed  that  parts  of  the  instruction  were  excepted  to, 
and  this  "  will  be  considered  as  a  waiver  of  the  right  to 
have  the  charge  paragraphed  and  numbered."  Suniih  v. 
The  State,  4  Neb.,  277. 

Objection  is  made  to  certain  instructions  given  to  the 
jury.  It  is  claimed  that  they  are  indefinite,  and  might 
tend  to  confuse  the  jury.  We  have  carefully  examined 
all  of  the  instructions  and  cannot  so  hold. 

The  contention  on  the  part  of  plaintiff  is,  that  he  actu- 
ally sold  one  quarter  of  a  section  and  procured  a  purchaser 
for  two  others.  The  court  gave  the  following  instruction, 
which  is  excepted  to :  "  The  burden  of  proof  is  upon  the 
plaintiff  to  satisfy  you  by  a  fair  preponderance  of  the  evi- 
dence of  every  material  all^tion  of  his  petition^as  to  each 
alleged  sale  and  service  before  he  can  recover  for  such  sale^ 
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and  to  satisfy  you  by  a  fair  preponderance  of  the  evidence 
as  to  every  material  allegation  of  his  petition  as  to  both 
sales  before  he  can  recover  for  both."  It  is  claimed  that 
this  part  of  the  instruction,  when  considered  with  the  rest 
of  the  charge,  might  lead  the  jury  to  conclude  that  no  re- 
covery could  be  had  by  plaintiff  unless  he  could  recover 
for  both  sales.  'We  do  not  think  this  position  can  be  suc- 
cessfully maintained,  as  the  next  succeeding  instruction 
was  in  the  following  language  :  "It  is  competent  for  you, 
i£  you  think  the  evidence  so  justifies,  to  find  in  favor  of 
one  party  to  this  suit  as  to  one  alleged  sale,  and  in  favor  of 
the  other  party  to  the  suit  as  to  the  other  sale.  If  you 
find  for  the  plaintiif  as  to  one  or  both  of  the  alleged 
sales,  you  will  find  a  verdict  for  the  plaintiff  and  assess 
his  damages  in  the  verdict.  If  you  fail  to  find  in  favor 
of  the  plaintiff  as  to  either  of  the  alleged  sales  by  a  fair 
preponderance  of  the  evidence,  you  will  find  for  the  de- 
fendants." 

The  next  and  last  contention  of  plaintifi*  in  error  is,  that 
the  verdict  is  against  the  clear  weight  of  the  evidence. 
The  testimony  was  conflicting,  and  while  the  circumstances 
seem  to  support  the  theory  of  plaintiff  in  error  as  to  his 
demand  for  at  least  a  part  of  the  amount  claimed,  yet  the 
whole  question  of  fact  was  fairly  submitted  to  the  juiy, 
and  as  there  was  sufficient  testimony  to  support  the  find- 
ing, it  cannot  be  disturbed. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

JXJDQMENT  AFFIRMED. 

The  other  judges  concur. 
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Anton  Gabon,  PLArNTipp  in  error,  v.  Charles 
Gruenig,  defendant  in  error. 

Transcript  of  Judgment.  Any  i)er8on  having  a  jndgment  ren- 
dered by  a  oonnty  court,  withont  reference  to  the  amount  of 
such  jndgment  or  whether  rendered  by  the  county  court  during 
a  regular  term  or  by  the  county  judge  when  exercising  the  ordi- 
nary powers  and  jurisdiction  of  a  justice  of  the  peace,  may  file 
a  transcript  thereof  in  the  office  of  the  clerk  of  the  district 
court  in  any  county  in  this  state  and  cause  an  execution  to  issue 
thereon. 

Error  to  the  district  court  for  Pierce  county.  Tried 
below  before  Crawford,  J.,  sitting  for  Tiffany,  J. 

H.  C.  Bromey  for  plaintiff  in  error. 

L.  F.  Hale  and  E.  P.  WeaUierby,  for  defendant  in  error. 

Reese,  J. 

The  only  question  presented  for  decision  by  this  case  is, 
whether  or  not  the  transcript  of  a  judgment  rendered  by  a 
county  judge  when  exercising  "the  ordinary  powers  and 
jurisdiction  of  a  justice  of  the  peace,"  when  filed  in  the 
office  of  the  clerk  of  the  district  court  of  a  county  in  this 
state  other  than  the  one  in  which  the  judgment  is  rendered, 
becomes  a  lien  on  the  real  estate  of  the  judgment  debtor  in 
such  county  and  whether  an  execution  can  be  issued  thereon. 

Section  18  of  chapter  20  of  the  Compiled  Statutes  is  as 
follows : 

"Any  person  having  a  judgment  rendered  by  a  probate 
(county)  court  may  cause  a  transcript  thereof  to  be  filed  in 
the  office  of  the  clerk  of  the  district  court  in  any  county  of 
this  state,  and  when  said  transcript  is  so  filed  and  entered 
upon  the  judgment  record,  such  judgment  shall  be  a  lien  on 
rc^l  estate  in  the  county  where  the  same  is  filed,  and  when 
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the  same  is  so  filed  and  entered  upon  such  judgment  book, 
the  clerk  of  such  court  may  issue  execution  thereupon  in 
like  manner  as  execution  is  issued  upon  judgments  rendered 
in  the  district  court'' 

It  is  insisted  bj  plaintiff  in  error  that  this  section  only 
refers  to  such  judgments  as  are  rendered  by  the  county 
court  in  its  jurisdiction  which  is  concurrent  with  the  juris- 
diction of  the  district  court,  and  that  it  has  no  reference  to. 
judgments  rendered  by  the  county  judge  when  in  the  exer- 
cise of  the  powers  of  a  justice  of  the  peace.  While  it  is 
true  there  is  a  distinction  between  these  two  jurisdictions 
as  to  rules  of  practice,  etc.,  yet  it  seems  that  this  distinction 
has  no  reference  to  the  judgments  of  such  court  after  they 
are  rendered,  so  far  as  may  apply  to  the  section  under  con- 
sideration. In  some  instances  the  legislature  seems  to  have 
recognized  this  distinction^  in  others  not.  By  section  one  of 
the  act  there  is  established  in  each  organized  county  a  pro^ 
bate  (county)  court  which  shall  be  held  by  the  probate 
(county)  judge  and  shall  be  a  court  of  record,  etc.  Its 
proceedings  out  of  term  time  shall  be  as  valid  and  effectual 
as  if  had  or  made  at  a  regular  term.  By  section  two  it 
is  provided  that  county  judges  shall  have  and  exercise  the 
ordinary  powers  and  jurisdiction  of  a  justice  of  the  peace, 
and  by  the  same  section  county  judges  have  concurrent  juris- 
diction with  the  district  court  in  the  sum  of  $1,000.  The 
provisions  of  sections  eight,  nine,  ten,  eleven,  sixteen,  sev- 
enteen, nineteen,  twenty,  twenty-one,  twenty-two,  and 
twenty-six,  seem  to  recognize  all  actions  pending,  or  pro- 
ceedings had,  as  being  in  the  county  court,  but  that  the 
proceedings  shall  differ  according  to  the  amount  involved 
in  the  action  or  proceeding. 

We  do  not  conceive  that  the  views  here  expressed  are  in 
any  degree  in  conflict  with  the  decision  in  WUde  v.  Boldt, 
16  Neb.,  539.  While  it  is  true,  as  there  stated,  that  there 
is  a  distinction  between  the  jurisdictions  of  the  county 
jndge  and  that  of  the  county  court  proper,  yet  the  judg- 
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ments  when  rendered  are  all  the  judgments  of  the  county 
court  and  are  all  enforced  in  the  same  way  by  the  judge 
issuing  execution  as  is  provided  by  section  17  of  the  act. 

The  decision  of  the  district  court  being  in  harmony  with 
this  opinion  is  affirmed. 

Judgment  accordingly. 

. .  The  other  judges  concur. 


Maby  E.  Hanson,  appellee,  v.  L.  C.  Lehman  ani> 
Amelia  Lehman,  appellants. 

1.  Pleading:    answsb.    A  denial  most  be  direct  and  nnambig- 

noas  and  answer  the  snbstance  of  each  direct  charge.  Such 
facts  as  are  not  denied  are  for  the  purposes  of  the  action  taken 
as  true.     Harden  v,  A.  d-  N.  M.  R.  Co,,  4  Neb.,  621. 

2.     :    :    SPECIFIC  PERFORMANCE.    In  an  action  fortho 

specific  performance  of  a  contract  to  convey  real  estate,  an  an- 
swer alleging  that  plaintiff  had  agreed  to  construct  a  building 
upon  the  lot  when  she  purchased  it,  but  had  £ftiled  to  do  so,  na 
such  condition  being  contained  in  the  written  contract,  and  no 
facta  being  alleged  which  would  show  that  it  would  be  to  the 
advantage  of  the  defendant  to  have  such  building  constructed) 
constitutes  no  defense  to  the  action. 

Appeal  from  Stanton  county  district  court.     Tried  be* 
low  before  Crawford,  J. 

Brome  &  Durlandy  for  appellants. 

No  appearance  for  appellee. 

Reese,  J. 

Plaintiff  seeks  the  specific  performance  of  a  contract  for 
the  sale  of  certain  real  estate  executed  by  the  defendant  ta 
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her.  The  contract,  an  ordinary  bond  for  a  deed,  is  set  out 
in  the  petition.  The  recital  is,  that  plaintiff  has  agreed  to 
purchase  the  property  described,  "  as  follows :  Twenty-five 
dollars  with  interest  from  date  at  the  rate  of  ten  per  cent 
per  annum,  the  above  amount  and  interest  to  be  paid  on ' 
or  before  the  first  day  of  April,  1882."  No  other  refer- 
ence is  made  to  the  time  of  payment  nor  to  the  performance 
or  failure  to  perform  the  contract  on  the  part  of  plain- 
tiff. The  contract  was  signed  by  defendant.  The  peti- 
tion alleges  that  the  time  for  payment  was  extended  by 
defendant  for  a  year  or  longer  if  desired  by  plaintiff,  and 
that  shortly  after  the  expiration  of  the  year  she  tendered 
the  money  due  and  denianded  a  deed,  which  was  refused. 

The  answer  admits  the  making  of  the  contract,  but  de- 
nies that  he  did  "on  .or  about  the  first  day  of  April,  1882, 
grant  an  extension  of  time  for  the  payment  of  the  $25 
and  interest  thereon,  required  by  the  terms  of  the  agree- 
ment/' and  denies  that  plaintiff  "  has  performed  or  offered 
to  perform  the  conditions  on  her  part  of  the  contract  to  be 
done  or  performed."  The  answer  further  alleges  that  it 
was  the  duty  of  plaintiff  to  pay  the  taxes  on  the  premises, 
but  that  she  failed  to  do  so,  and  that  he  has  paid  them, 
but  fails  to  give  the  amount  paid  by  him,  and  fails  to  ask 
any  relief  in  that  behalf.  It  is  also  alleged  that  at  the 
time  of  the  sale  it  was  agreed  that  plaintiff  should  erect  a 
building  on  the  real  estate  in  question  to  be  used  for  the 
purpose  of  a  laundry,  and  that  the  same  was  to  have  been 
constructed  prior  to  the  execution  of  the  deed,  but  that 
plaintiff  has  failed  to  construct  the  building,  and  that 
thereby  defendant  is  discharged  from  the  contract. 

To  this  answer  a  demurrer  was  interposed  by  plaintiff, 
upon  the  ground  that  the  answer  did  not  state  facts  suf- 
ficient to  constitute  a  defense.  The  demurrer  was  sus- 
tained. Defendant  appeals.  Does  the  answer  state  a  de- 
fense? 

It  cannot  be  claimed  that  by  the  terms  of  the  contract 
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the  time  of  payment  is  made  an  essential  ingredient. 
Therefore  it  is  doubtful  if  the  allegation  of  the  waiver  or 
extension  as  alleged  in  the  petition  was  a  necessary  allega- 
tion. But  assuming  that  it  was,  the  denial  is  insufficient. 
The  answer  does  not  deny  the  extension  but  denies  grant- 
ing it  at  the  time  alleged.  In  this  the  answer  is  ambiguous 
and  not  sufficient.  Harden  v.  A.  &  N.  It.  It.  Co.,  4  Neb., 
521.     Maxwell's  Pleading  and  Practice  ^4th  ed.),  126. 

The  same  is  true  of  the  denial  of  performance  of  the 
contract  on  the  part  of  plaintiff.  None  of  the  allegations 
of  the  petition  are  denied,  but  rather  the  conclusion  to  be 
drawn  from  them. 

As  to  the  payment  of  taxes  it  i^  apparent  that  nothing 
was  claimed,  or  the  facts  would  have  been  stated,  and  as 
the  amounts  paid,  if  any,  were  not  alleged,  no  defense  could 
be  based  thereon. 

The  last, defense  pleaded  is,  that  it  w^as  agreed  that  plain- 
tiff should  erect  a  building  on  the  premises.  There  is 
nothing  alleged  which  would  tend  td  show  that  it  was  a 
matter  of  any  importance  to  defendant  whether  plaintiff 
built  a  house  on  the  premises  or  not.  The  facts  alleged 
constituted  no  defense. 

•  The  ruling  of  the  district  court  in  sustaining  the  de- 
murrer was  right,  and  is  therefore  affirmed. 

Judgment  affibm£d« 

The  other  judges  concur. 
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Joseph  C.  De  Witt,  plaintipf  in  error,  v.  Alonzo 
D.  Root  Ain)  Emerson  F.  Root,  defendants  in 
error. 

Statute  of  Frauds :  pbomise  not  within  statute.  The  mother 
of  A.  was  taken  sick.  A  physician  was  called,  who  hegan  to 
treat  her.  Upon  his  second  visit  she  became  dissatisfied  and 
desired  another  physician.  A.  instructed  the  physician  to  pay 
no  attention  to  the  complaints  of  his  mother,  bnt  to  continue 
the  treatment,  and  he  would  pay  him  for  his  services.  Where- 
upon the  physician  continued  to  treat  her;  JETe/d,  That  the  prom- 
ise was  not  to  answer  for  the  debt  of  another,  but  was  an  origi- 
nal undertaking,  and  not  within  the  statute  of  frauds. 

Error  to  the  district  court  for  Saline  county. ,  Tried 
below  before  Morris,  J. 

Abbott  &  Abbott^  for  plaintiff  in  error. 

Dawea,  Foss  &  Stephena^  for  defendants  in  error. 

Reese,  J. 

Defendants  in  error  are  physicians.  This  action  was 
instituted  for  the  purpose  of  collecting  a  balance  due  for 
medical  services  rendered  in  the  treatment  of  the  mother 
of  plaintiff  in  error  by  and  upon  his  employment  and 
promise  to  pay.  The  defense  was  a  denial  of  the  allega- 
tions of  the  petition  so  far  as  the  promise  to  pay  was  con- 
cerned, and  an  allegation  that  the  services  were  rendered 
for  his  mother  who  was  living  upon  her  fai*m,  and  not 
with  him,  and  that  he  was  not  liable  even  if  such  a  prom- 
ise was  made,  it  being  within  the  statute  of  frauds.  The 
trial  resulted  in  a  finding  and  judgment  in  favor  of  defend- 
ants in  error  for  the  sum  of  forty-four  dollars.  A  motion 
for  a  new  trial  was  made  upon  the  ground  that  the  finding 
was  not  sustained  by  sufficient  evidence  and  was  contrary 
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to  law,  which  being  overruled,  plaintiff  in  error  brings  the 
cause  into  this  court  for  review. 

It  is  insisted  by  plaintiff  in  error  that  the  finding  that 
he  made  the  promise  is  not  sustained  by  sufficient  evidence. 
Upon  this  part  of  the  case  it  is  enough  to  say  that  the  tes- 
timony was  conflicting,  and  the  finding  of  the  trial  court 
will  not  for  that  reason  be  molested. 

The  next  question  is,  assuming  the  employment  and 
promise  to  have  been  made  as  testified  to  by  the  witnesses 
of  defendants  in  error,  can  the  judgment  be  sustained  or  is 
the  promise  void  for  the  reason  that  it  was  to  answer  for 
the  debt  of  another  and  was  not  in  writing?  From  the 
testimony  of  one  of  the  defendants  in  error  and  one  other 
witneas  it  appears  that  the  mother  of  plaintiff  in  error  was 
sick,  and  defendants  in  error  were  called  to  treat  her.  One 
of  them,  the  senior  member  of  the  firm,  vbited  her  once 
2)rior  to  the  time  when  the  alleged  agreement  was  made. 
On  the  second  visit  the  patient  expressed  some  dissatisfac- 
tion, and  desired  to  be  treated  by  a  physician  in  a  neighbor- 
ing town,  when  plaintiff  in  error  called  the  physician  out  of 
the  house  and  requested  him  to  pay  no  attention  to  the 
complaints  of  his  mother,  that  she  was  nervous  and  "fussy/' 
but  to  take  such  care  of  her  as  was  necessary,  and  that  he 
would  pay  him  to  do  so,  and  that  upon  this  request  and 
promise  the  services  for  which  the  judgment  was  given  were 
rendered,  and  that  at  other  times  during  the  rendering  of 
the  services  he  urged  the  physician  to  be  attentive  to  her 
as  might  be  necessary,  frequently  promising  to  pay  the 
debt.  So  far  as  this  testimony  goes,  it  appears  that  the  un- 
dertaking was  an  original  one.  The  patient  knew  nothing 
of  it  and  it  was  in  no  sense  an  undertaking  to  answer  for 
her  debt.  It  is  insisted  by  defendant  in  error  that  the  case 
is  identical  with  Rose  v.  O^Linn,  10  Neb.,  364,  but  we  can- 
not so  view  it.  In  that  case  Rose  promised  to  see  that 
the  doctor  was  paid.  In  this,  if  the  testimony  of  plain- 
tiff's witnesses  is  true,  and  of  that  the  trial  court  was  the 
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Judge,  the  promise  was  direct  and  unconditioDal.  In  that 
<;ase  the  patient  was  the  hired  laborer  of  the  person  making 
tlie  promise,  and  in  whom  he  had  no  special  interest,  while 
in  this  case  the  promise  was  prompted  doubtless  by  the  af- 
fection which  a  son  is  presumed  to  entertain  toward  a 
mother. 

It  is  claimed  the  judgment  is  excessive.  This  question  is 
not  presented  by  the  record  and  cannot  be  examined.  The 
answer  admits  the  rendition  of  the  services,  and  no  claim 
is  made  in  the  motion  for  a  new  trial  that  the  judgment  is 
excessive. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


Philip  C.  Moriphead,  Shebiff,  plaintiff  in  erbor, 
V.  Le  Grand  B.  Adams,  Assignee,  defendant  in 

ERROR. 

1.  Bill  of  Exceptions.  Where  an  order  of  the  district  court  ex- 
tended the  time  forty  days  from  the  adjournment  of  the  court 
in  which  to  ^'present ''  a  bill  of  exceptions,  ffeld^  To  mean  the 
time  within  which  to  prepare  the  bill  and  present  the  same  to 
the  adverse  party  or  his  attorney. 


:    coNSTKUcnoN  OF  STATUTK.     The  statute  relating  to 

bills  of  exceptions  beipg  remedial  in  its  nature  will  be  liberally 
construed. 

:    Papebs  in  a  bill  of  exceptions  marked  by  the  initials  of 

the  judge,  written  by  himself,  will  not  be  stricken  out  of  the 
bill  as  not  being  identified. 

Assignment  for  Creditors.  A  creditor  under  the  assignment 
law  of  1877  is  not  precluded  from  suing  the  debtor  and  recoT- 
ering  judgment  upon  his  claim,  but  the  assigned  property  wUl 
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not  be  liable  for  the  satisfaction  of  the  Judgment  unless  he  can 
have  the  assignment  set  aside  as  being  fraudulent  against  cred- 
itors. 

6.    :    iNflOLVKNT  FIRH.    Where  a  firm  is  insolvent  the  part- 


ners cannot  by  a  sale  to  one  partner  of  their  interest,  three  daya 
before  an  assignment  for  the  benefit  of  creditors  is  made,  divest 
the  property  of  its  partnership  character  so  as  to  defraud  part- 
nership creditors. 

6.  Instruction  to  Jury.  An  instruction  that  ''you  will  aasesa 
to  the  plaintiff  such  damages  as  from  all  the  evidence  in  thia 
case  you  shall  find  he  has  sustained  by  reason  of  the  illegal  taking 
and  detention  of  the  personal  property,"  is  vague,  and  liable 
to  mislead  the  jury.     Wasaon  v.  Palmer,  13  Neb.,  376. 

Error  to  the  district  court  for  Nackolls  county.  Tried 
below  before  Morris,  J. 

Oroff  &  Montgomery  and  KaJUy  Bro8.y  for  plaintiff  in 
error. 

Case  &  MoNeny,  for  defendant  in  error. 

Maxwell,  J. 

The  defendant  in  error  has  filed  a  motion  to  quash  the 
bill  of  exceptions  herein,  '^  because  the  same  was  not  pre- 
sented within  forty  days  from  the  adjournment  of  the 
court  below,  in  accordance  with  the  leave  granted  by  said 
court.'* 

The  order  of  the  court  fixing  the  time  in  which  to  pre- 
pare the  bill  is  as  follows :  "  Defendant  has  leave  to  present 
his  bill  of  exceptions  in  forty  days  from  the  adjournment 
of  this  court."  The  point  made  by  the  defendant  is,  that 
the  word  *'  present  "  used  in  the  order  means  to  present  to 
the  judge  for  his  signature,  and  does  not  mean  to  prepare 
the  bill.  Without  entering  into  a  discussion  of  the  mean- 
ing of  the  words  prepare  and  present,  it  is  apparent  that 
the  intention  of  the  court  was  to  grant  forty  days  from  the 
adjournment  of  the  court  in  which  to  prepare  the  bill  and 
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present  or  submit  it  to  the  adverse  party  for  correction  or 
amendment.  It  is  not  the  policy  of  the  law  to  place  a  nar- 
row^ technical  construction  upon  a  statute  which  provides 
the  procedure  to  obtain  a  bill  of  exceptions.  The  statute  ia 
remedial  in  its  nature^  and  should  receive  such, a  construc- 
tion us  will  give  effect  to  its  provisions;  and  the  court  will^ 
if  possible,  save  the  rights  of  the  parties  by  sustaining  the 
bill.   Code,  §  31 1.   The  motion  must  therefore  be  overruled. 

2.  The  defendant's  attorneys  also  move  to  strike  out  of 
the  bill  of  exceptions  certain  papers  relating  to  attachment 
proceedings,  in  which  Reed,  Jones  &  Co.  were  plaintiffs, 
and  the  Beal  Brothers  defendants,  and  also  where  D.  M^ 
Steele  &  Co.  were  plaintiffs  and  Beal  Brothers  defendants^ 
for  the  reason  that  'Hhe  same  are  not  identified  in  or 
authenticated  by,  or  in  any  manner  made  a  part  of,  the  bill 
of  exceptions  herein."  It  is  also  alleged  that  an  "  aflSilu- 
vit  was  not  submitted  to  the  attorneys  of  defendant  in  error 
within  forty  days  from  the  adjournment  sine  die  of  the^ 
court."  It  appears  from  the  certificate  of  the  judge  that 
the  papers  in  question  were  offered  in  evidence,  and  they 
are  identified  by  the  initials  of  the  judge  written  by  him* 
self  on  the  margin.  The  papers  are  sufficiently  identified,, 
therefore,  and  will  not  be  stricken  out  of  the  bill.  The 
affidavit  of  the  attorneys  of  the  defendant  in  error  accom- 
panying the  motion  fails  to  all^e  that  the  affidavit  for  an 
attachment  to  which  objections  are  made  was  not  offered  in 
evidence.  So  far  as  appears,  the  bill  as  signed  is  absolutely 
correct,  an4  such  is  the  presumption. 

The  question  to  what  extent  a  judge,  before  signing  a 
bill  of  exceptions  containing  the  evidence,  where  it  has 
been  previously  agreed  upon  by  the  respective  attorneys,, 
may  add  to  the  same,  is  not  presented  in  this  case.  The 
motion  to  strike  out  is  overruled. 

3.  It  appears  from  the  record  that  on  October  6th,. 
1882,  Asher  Beal  and  Harlan  Beal  were  partners  doing  a 
general  mercantile  business  at  Superior,  in  Nuckolls  county; 
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that  on  that  day  Harlan  Beal  sold  his  interest  in  the  firm 
to  his  brother  Asher  for  the  sum  of  about  ^1,000,  $40  in 
tjash,  and  a  note  for  $960^  Asher  to  assume  the  firm  debts; 
I  hat  at  the  time  of  this  sale  the  firm  of  Beal  Brothers  was 
insolvent,  and  on  the  ninth  day  of  that  month  Asher  Beal 
made  an  assignment  to  the  defendant  for  the  benefit  of  his 
creditors.  The  assignee  accepted  the  trust  and  complied 
with  the  requirements  of  the  statute  in  regard  to  filing  an 
inventory,  etc.,  and  seems  to  have  been  disposing  of  the 
goods  at  private  sale.  On  December  18th,  1882,  and  on 
January  10th,  1883,  Reed,  Jones  &  Co.  and  D.  M.  Steele 
<&  Co.,  creditors  of  Beal  Brothers,  commenced  actions  by 
attachment  in  the  district  court  of  Nuckolls  county  against 
Beal  Brothers,  and  levied  upon  a  part  of  the  goods  in  the 
hands  of  the  assignee.  Motions  were  afterwards  filed  to 
dissolve  the  attachment,  which  were  overruled;  and  in  Octo- 
ber, 1883,  Reed,  Jones  &  Co.  recovered  judgment  for  the 
sum  of  1729.17,  and  costs,  and  D.  M.  Steele  &  Co.  for 
$960.69,  and  costs,  and  an  order  to  sell  the  attached  prop- 
erty was  made  in  each  case.  A  sale  of  the  attached  property 
being  about  to  take  place,  the  assignee  brought  this  action, 
«ind  the  goods  were  taken  on  an  order  of  replevin.  On  the 
trial  of  the  cause  the  jury  returned  a  verdict  in  favor  of 
the  assignee  for  $750,  upon  which  judgment  was  rendered. 
The  case  was  tried  upon  the  theory  that  the  goods  in 
question  being  in  the  hands  of  an  assignee  were  in  eus^ 
todla  legiSy  and  therefore  not  subject  to  attachment.  This 
would  be  true  if  the  assignment  was  valid;  Jbut  in  this 
t*ase  the  defendant  below  set  up  in  his  answer,  and  sought  to 
prove,  that  the  assignment  was  fraudulent,  and  intended 
to  defraud  the  creditors  of  the  firm,  and  that  Harlan  Beal 
was  one  of  the  creditors  to  be  paid  out  of  the  proceeds. 
This  was  stricken  out  of  the  answer,  and  proof  thereof 
excluded.  This,  we  think,  was  error.  Where  a  firm  is 
insolvent  the  partnership  property  will  be  applied  to  the 
payment  of  the  partnership  debts,  and  an  individual  cred- 
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itor  of  a  member  of  the  firm  cannot  be  paid  out  of  tbe 
partnership  funds  to  the  exclusion  of  creditors  of  the  firnu 
Caldwell  v.  Bloomington  Mfg.  Cb.,  17  Neb.,  489.  Roop  r. 
Herron,  15  Id.,  73.  See  cases  cited  in  note  to  Aulei/  v.  Oder- 
mann,  25  N.W.  Rep.,  662.  And  any  scheme  that  would  place 
the  firm  property  out  of  the  reach  of  such  creditors,  and 
apply  it  to  the  use  of  members  of  the  firm,  would  be  fraud- 
ulent as  to  such  creditors.  A  judgment  or  award,  if  ob- 
tained by  fraud,  may  be  set  aside,  and  held  for  nought; 
and  an  assignment,  the  object  of  Avhich  is  not  to  apply  the 
assigned  property  to  the  proper  use,  is  open  to  the  same 
objection.  In  other  words,  if  the  object  of  the  assignment 
was  to  deprive  the  creditors  of  the  firm  of  the  proceeds  of 
the  partnership  property,  and  bestow  the  same  upon  cred- 
itors of  an  individual  partner,  one  of  whom — ^and  the  most 
important  apparently — was  the  retiring  partner,  and  the 
property  was  being  thus  appropriated,  the  right  of  the 
partnership  creditors  to  attach,  under  our  former  assign-^ 
ment  law,  is  undoubted.  The  question  of  fraudulent  in- 
tent, under  our  statute,  is  one  of  fact,  to  be  determined 
by  the  jury  on  proper  instructions  by  the  court.  Where, 
therefore,  the  validity  of  the  assignment  itself  is  put  in 
issue  by  the  pleadings  and  proof,  it  is  the  duty  of  the 
court  to  submit  that  question  to  the  jury. 

In  Lininger  v.  Raymond,  12  Neb.,  170,  it  is  said: 
"  When,  instead  of  distributing  his  property  among  his 
creditors  as  far  as  it  will  go,  the  assignor  places  it  be- 
yond their  reach  by  an  assignment,  for  the  purpose  of 
preserving  it  for  his  own  use  or  that  of  a  friend,  courts 
do  not  hesitate  to  declare  such  assignment  void,  because, 
under  the  pretext  of  an  assignment,  the  debtor  has  con- 
cealed or  prevented  the  application  of  his  property  to  the 
payment  of  his  debts.  But  where  the  debtor  parts  with 
all  control  of  his  property,,  and  devotes  it  absolutely  to  the 
payment  of  his  debts,  without  reservation,  the  advantage 
to  creditors  is  clear  and  direct,  and  although  there  may 
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be  delay  in  the  payment  of  the  debts,  still  the  assignment 
is  not  fraudulent  and  will  not  be  declared  void/'  And 
an  assignment  which  provides  for  an  equitable  distribution 
of  the  proceeds  of  the  debtor's  property  among  his  cred- 
itors will  be  sustained,  unless  good  cause  exists  for  setting 
it  aside. 

4.  The  court  instructed  the  jury  as  follows  :  "In  this 
tjase  you  will  find  for  the  plaintiff,  and  you  will  assess  to 
the  plaintiff  such  damages  as  from  all  the  evidence  in  this 
case  you  shall  find  he  has  sustained  by  reason  of  the  ille- 
gal taking  and  detention  of  the  personal  property  in  this 
action/' 

The  testimony  tends  to  show  that  the  goods  in  question 
had  been  held  under  the  orders  of  attachment  heretofore 
mentioned,  for  about  nine  months,  when  a  sale  of  the  at- 
tached property  being  about  to  take  place  under  the  orders 
of  the  court,  the  assignee  brought  this  action  to  obtain  pos- 
session of  the  goods.  Without  considering  the  unexplain- 
ed delay  in  bringing  the  action,  the  instruction  furnishes 
no  guide  to  the  jury  to  enable  them  to  estimate  the  dam- 
ages properly.  It  is  similar  in  this  regard  to  that  in 
Wcisson  V.  Palmer,  13  Neb.,  378,  which  was  held  to  be 
erroneous.  The  sole  purpose  of  an  instruction  upon  the 
question  of  damages  is  to  furnish  the  jury  a  rule  by  which 
to  estimate  the  same,  otherwise  they  would  be  left  entirely 
to  their  own  guidance,  and  an  erroneous  verdict  would 
almost  invariably  be  the  result. 

In  conclusion,  it  is  evident  that  there  are  many  facts 
and  circumstances  connected  with  this  case  that  were  not 
investigated  on  the  former  trial  that  should  be  fully  ex- 
amined on  the  next.  The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  further  pxo- 
ceedings. 

Beyebsed  aud  bsmanded. 
The  other  judges  concur. 
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James  Mills,  plalntiff  in  error,  v.  The  State  of 
Nebraska,  defendant  in  error. 

1.  C;riminal    Law:     libel.     A  libelous  charge  made  by  A 

against  B  contained  in  a  letter  written  and  mailed  in  this 
state  to  C,  residing  in  another  state,  is  sufficient  to  render  A 
liable  in  this  state  for  the  offense. 

2.    :    :     HUSBAND  AND  WIFE.     To  render  a  hnsband 

liable  for  a  letter  containing  libelous  charges  written  by  his 
wife,  it  must  appear  either  that  he  aided  in  or  authorized  the 
writing  of  the  libelous  matter 

3.    :    :    :•  EVIDENCE.    Where  on  an  indictment 

for  libel  for  matter  contained  in  a  letter  signed  in  the  husband's 
name  he  was  found  guilty,  and  the  testimony  tended  ^to  show 
that  the  letter  was  written  by  the  wife,  and  that  the  husband 
did  not  aid  in  composing  or  authorize  the  use  of  the  libelous 
words,  the  judgment  was  reversed. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Nevili^,  J. 

0.  H.  BalloUy  for  plaintiff  in  error.  * 

Lee  EsteUej  District  Attorney,  and  John  L.  Kennedy,  for 
the  State. 

Maxwell,  J. 

At  the  February,  1885, .  term  of  the  district  court  of 
Douglas  county  an  indictment  was  found  against  the 
plaintiff  in  error,  wherein  said  jury  present:  "That  James 
Mills,  late  of  the  county  aforesaid,  on  the  twentieth  dry  of 
January,  Anno  Domini  one  thousand  eight  hundred  and 
eighty-four,  in  the  county  of  Douglas,  and  state  of  Ne- 
braska aforesaid,  being  a  person  of  an  envious,  wicked, 
and  evil  mind,  and  of  a  malicious  disposition,  and  wicked- 
ly, maliciously,  and  unlawfully  contriving,  and  intending, 
as  much  as  in  him  lay,  to  injure,  oppress,  aggrieve,  and 
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villify  the  good  name,  fame,  credit,  and  reputation  of  Alice 
Daily,  and  to  bring  her  into  public  scandal,  hatred,  in- 
famy, and  disgrace,  and  of  his  great  hatred,  malice,  and 
ill-will  towards  the  said  Alice  Daily  wickedly,  maliciously,, 
and  unlawfully  did  compose,  write,  and  publish,  and  cause 
to  be  composed,  written,  and  published,  a  certain  false,, 
scandalous,  and  defamatory  libel  of  and  concerning  the  said 
Alice  Daily,  containing  therein  among  other  things  the 
false,  malicious,  and  libelous  words  and  matter  following:" 
Then  follows  the  libelous  matter  complained  of,  with  proper 
innuendoes,  "Which  said  false,  malicious,  scandalous,  and 
defamatory  libel  he,  said  Jameg  Mills,  afterwaixl,  to-wit, 
on  the  twenty-first  day  of  January,  in  the  year  of  our 
Lord  eighteen  hundred  and  eighty-four,  at  Omaha,  in  the 
county  aforesaid,  unlawfully  and  maliciously  did  send,  and 
cause  to  be  sent,  to  one  John  C.  Heiskel,  in  the  form  of  a 
letter  addressed  to  the  said  John  C.  Heiskel,  and  did  there- 
by, then  and  there  unlawfully  and  maliciously  publish  and 
cause  to  be  published  the  aforesaid  libel,"  etc. 

On  the  trial  of  the  cause  Mills  was  found  guilty,  and 
sentenced  to  imprisonment  in  the  county  jail  for  thirty 
days,  and  to  pay  a  fine  of  one  dollar  and  costs.  The  only 
ground  of  error  assigned  in  this  court  is,  that  the  verdict 
is  not  supported  by  the  evidence. 

It  appears  from  the  testimony  that  the  Southwest  Pres- 
byterian Church,of  Omaha,  was  organized  in  1883,  Mills^ 
the  plaintiff  in  error,  and  wife,  and  Howland  Daily  and 
Alice  Daily,  his  wife,  becoming  members;  that  in  the 
year  1884  charges  were  made  against  Mrs.  Mills  for  cir- 
culating slanderous  reports  about  Mrs.  Alice  Daily ;  that 
the  session  was  composed  of  two  members,  of  which  Mr. 
Daily  the  husband  of  Alice  was  one.  As  a  result  of  the 
trial  Mrs.  Mills  was  suspended  for  one  yean  The  ques- 
tion of  the  correctness  of  that  decision  is  not  before  the 
court,  and  as  no  appeal  was  taken  to  the  presbytery  it  was- 
no  doubt  correct ;  still  it  is  very  evident  that  Mr.  Daily 
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was  not  in  a  situation  to  act  impartially  in  the  case,  with 
his  own  wife  as  the  accuser,  and  perhaps  some  of  the 
slanderous  words  affecting  himself  A  church  trial,  like 
any  other,  should  be  had  before  an  unbiased,  impartial 
tribunal,  and  myst  be  so  held  to  do  justice.  Otherwise, 
while  outwardly  fair,  there  is  danger  that  the  decision  will 
reflect  the  feelings  or  sympathies  of  those  rendering  it. 

The  result  of  the  trial  seems  to  have  caused  both  Mills 
and  wife  to  feel  very  much  aggrieved,  and  he  called  upon 
several  prominent  members  of  the  church  asking  them  to 
sign  a  petition  for  a  rehearing.  He  obtained  but  few  if 
any  signers,  however.  About  this  time  (January  20, 
1884)  the  letter  to  John  C.  Heiskel,  of  West  Virginia, 
was  written  and  signed  "James  Mills."  Mr.  Heiskel  it 
appears  was  sheriff  of  one  of  the  counties  of  West  Virginia, 
and  a  stranger  to  Mills  and  wife.  The  letter  was  pro- 
fessedly written  for  information,  but  contains  charges  that 
no  one  with  a  proper  sense  of  duty  would  make  without 
proof.  The  charges  are  stated  and  repeated  as  though  the 
subject  was  agreeable  to  the  writer,  and  Mr.  Heiskel  is 
importuned  and  urged  to  look  up  proof  in  support  thereof. 
And  an  offer  is  made  to  pay  the  expenses  of  a  certain  al- 
leged witness.  In  effect  the  writer  says  to  Mr.  Heiskel : 
"  I  make  these  charges,  now  please  look  the  proof  up  to 
sustain  them."  In  our  view  the  jury  were  fully  justified 
in  finding,  as  they  must  have  done,  that  the  charges  were 
fabrications ;  and  if  the  proof  showed  that  the  letter  in 
question  had  been  written  by  the  plaintiff  in  error,  the 
judgment  would  be  affirmed.  The  plaintiff  in  error,  how- 
ever, denies  writing  the  letter  in  question,  and  in  this  he 
is  corroborated  by  a  number  of  experts  in  writing,  by  the 
foreman  under  whom  he  was  working  at  that  time,  show- 
ing that  he  was  absent  from  Omaha,  by  the  original  letter 
itself,  which  is  in  evidence,  and  other  letters  and  papers 
containing  his  signature,  and  by  his  wife  who  testifies  that 
she  wrote  the  letter  complained  of,  and  signed  her  hus- 
37 


578      SUPREME  COURT  OF  NEBRASKA. 

MlUav.  State. 

band's  name  to  it  because  of  some  of  the  language  used 
therein.  The  letter  itself  bears  evidence  in  various  ways 
that  it  was  not  written  by  the  husband,  and  there  is  no 
doubt  it  was  written  by  the  wife. 

But  it  is  said  that  even  if  the  letter  was  written  by  the 
wife  alone,  still  if  he  caused  it  to  be  written  by  her  he  will 
be  liable.  This  would  be  true  if  it  appeared  that  he  had 
assisted  in  or  authorized  the  composition  of  the  libelous 
letter.  Millei^  v.  Butler^  6  Gush.,  71.  Reg  v.  Cooper ^  15 
L.  J.  Q.  B.,  206.  Parker  v,  PrescoU,  Law  Rep.,  iv.  Ex.,  168. 
Townsend  on  L.  &  S.,  149.  We  find  no  testimony  show- 
ing that  the  husband  knew  of  the  libelous  matter  contained 
in  the  letter  at  the  time  it  was  sent,  the  proof  intro- 
duced by  the  state  on  that  point  merely  showing  that  he 
admitted  that  they  had  written  for  information.  A  party 
should  not  be  held  liable  for  an  offense  that  he  did  not 
commit  or  aid  in  committing,  and  the  court  will  not  infer 
co-operation  in  composing  a  libel  from  the  mere  request  to 
write  a  letter  of  inquir}\  There  is  no  proof  whatever  that 
the  plaintiff  in  error  had  seen  the  Heiskel  letter  at  the 
time  his  statements  were  made  or  knew  its  contents. 
The  proof,  in  fact,  shows  the  contrary.  There  is  not  suf- 
ficient testimony,  therefore,  to  sustain  the  verdict.  While, 
however,  the  proof  fails  to  show  that  the  plaintiff  in  error 
either  wrote  or  authorized  the  writing  of  the  letter  sent  to 
Ileiskel,  it  does  show  conclusively  that  he  did  write  and 
send  letters  relating  to  the  alleged  scandal  to  other  persons, 
and  also  that  he  had  frequent  conversations  with  certain 
citizens  of  Omaha  in  regard  to  the  same;  but  as  the  indict- 
ment is  bascni  upon  the  Heiskel  letter  alone,  the  other 
letters  and  matters  referred  to  cannot  be  considered.  The 
impression  created  on  the  mind  of  the  writer  from  reading 
the  testimony  is,  that  the  plaintiff  in  error  and  his  wife 
have  yet  much  to  learn  in  r^ard  to  respecting  the  good 
name  and  fame  of  others ;  and  if  the  result  of  the  trial 
fehall  be  to  cause  them  to  recognize  and  respect  such  rights 
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it  cannot  fail  to  add  to  the  happiness  of  others  as  well  aa 
themselves.  The  judgment  of  the  district  court  is  reveraedi 
and  the  cause  remanded  for  further  proceedings. 

Revebsed  akd  bemaxded. 

The  other  judges  concur. 
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Albert  Romberg,  plaintiff  in  error,  v.  M.  J. 
Hughes,  defendant  in  error. 

1.  Verdict.    Where  the  eyidenoe  on  the  part  of  the  plaintiff  and 

defendant  in  an  action  is  nearly  equally  balanced,  the  verdict 
will  not  he  set  aside  as  being  against  the  weight  of  evidence. 

2.  Attorney  and  Client.     To  make  a  oommnnication  from  a 

party  to  an  attorney  privileged,  the  relation  of  attorney  and 
client  must  exist  between  them. 

3.  Beplevin:    damaobs.    In  replevin,  dam^es  for  the  detention 

of  the  property  are  recoverable  only  in  case  of  a  return.    If  the 
property  is  not  returned  the  measure  of  damages  is  the  valne  of  iS  262 
the  property  as  proved,  together  with  lawftQ  interest  thereon  ^  ^^' 
from  the  date  of  the  unlawful  taking.    Hainer  v.  Lee^  12  Neb., 
452. 

Error  to  the  district  court  for  Cuming  county.  Tried 
below  before  Post,  J.,  sitting  for  Crawford,  J. 

Jf.  MoLaughMn  and  N,  H.  BeU,  for  plaintiff  in  error. 

Charles  J,  Greeny  for  defendant  in  error. 

Maxwell,  J. 

In  August,  1882,  Ludwig  and  Franze  Herse  rented  the 
fiirm  of  the  plaintiff  for  four  years,  commencing  on  the  Ist 
day  of  November,  1882.  The  terms  were  that  the  plain* 
tiff  should  ''furnish  one-half  of  all  seed  and  one-half  of  all 
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machines,"  and  be  liable  for  one-half  of  the  personal  prop- 
erty tax  and  to  receive  one-half  of  all  the  grain  raised  on 
the  farm,  one-half  of  the  increase  of  live  stock,  etc.  The 
testimony  shows  that  the  plaintiff  had  two  brothers  in  the 
neighborhood  where  he  resided,  and  some  or  all  of  them 
had  employed  thb  Herses,  for  some  time  prior  to  the  execu- 
tion of  the  lease,  to  work  on  their  respective  farms.  The 
Herses  were  in  straitened  circumstances,  and  tliis  fact  was 
well  known  to  the  plaintiff.  In  November,  1882,  the 
plaintiff  sold  a  large  quantity  of  personal  property  at  auc- 
tion, the  terms  of  sale  being  cash  for  all  sums  of  $5  or 
under,  and  on  sums  in  excess  of  $5,  promissory  notes  with 
an  approved  surety  was  to  be  given,  said  notes  to  be  due  in 
one  year  with  interest  at  8  per  cent.  At  this  sale  the 
Herses  were  the  highest  bidders  for  two  horses,  the  harness 
for  the  same,  and  a  lumber  wagon  and  other  property,  in 
all  amounting  to  from  $800  to  $1,000.  The  Herses  were 
unable  or  at  least  did  not  obtain  a  satisfactory  surety  to 
sign  their  note  and  consequently  no  note  was  given ;  but  the 
Herses  claim  that  the  plaintiff  at  the  time  of  the  sale  well 
knew  that  they  could  not  give  security,  and  that  he  waived 
it,  as  they  were  on  his  farm,  and  the  horses,  wagon,  and  har- 
ness in  controversy  were  necessary  to  enable  them  to  carry 
on  the  farm.  The  sale  is  denied  by  the  plaintiff,  who 
claims  that  after  the  failure  of  the  Herses  to  give  properly 
secured  notes  that  he  leased  the  chattels  in  question  to 
them.  In  April,  1883,  the  Herses  abandoned  the  farm  of 
the  plaintiff  and  sold  the  hoi'ses,  harness,  and  wagon  to  the 
defendant  for  the  sum  of  $280  cash.  The  plaintiff  there- 
upon brought  an  action  of  replevin  and  obtained  possession 
of  the  property.  On  the  trial  of  the  cause  the  jury  re- 
turned a  verdict  in  favor  of  the  defendant,  upon  which 
judgment  was  rendered.  There  are  three  questions  pre^ 
sented  by  the  record  which  will  be  considered  in  their 
order: 

Mrst,  Did  the  plaintiff  sell  the  property  to  the  Herses 
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cither  by  an  absolate  sale  or  oonditionally?  Upon  this 
point  the  testimony  is  conflicting.  The  plaintiff  and  some 
of  his  witnesses  testify  that  there  was  no  sale,  while  an 
<^qllal  number  testify  on  behalf  of  the  defendant  that  the 
Ilerses  purchased  the  property  and  were  holding  it  as 
t)wner8.  The  attorney  for  the  defendant  contends  that  if 
there  is  any  evidence  to  sustain  the  verdict  it  will  not  be 
set  aside.  The  rule  adopted  by  this  court,  however,  is  that 
where  a  verdict  is  clearly  wrong  it  will  be  set  aside  and  a 
new  trial  granted.  McUhewson  v.  BurVj  6  Neb.,  319.  Jf^it 
r.  Slate,  9  Id.,  66.  SmUh  v.  Evans,  13  Id.,  316.  Victor 
S.  il.  Co.  V.  Day,  13  Id.,  408.  Gandy  v.  Pool,  14  Id., 
101.  Staman  v.  State,  14  Id.,  68.  Kuhns  v.  Bankes,  15 
Id.,  92.  JShapleigh  v.  Dutcher,  15  Id.,  563.  It  is  unneces- 
sary, however,  to  invoke  the  rule  in  this  case,  as  the  testi- 
mony is  nearly  equally  divided  and  is  not  very  satisfactory 
on  either  side.  That  some  arrangement  was  made  by  the 
plaintiff  whereby  the  Herses  were  to  retain  possession  of 
the  property  in  question  was  clearly  established,  and  in  our 
view  the  jury  would  have  been  justified  in  finding  a  condi- 
tional sale — ^a  sale  with  a  condition  that  the  title  should  re- 
main in  the  plaintiff  until  the  property  was  paid  for.  But 
under  the  statute,  where  such  a  sale  is  not  evidenced  by 
writing  signed  by  the  vendee,  and  a  copy  thereof  filed  in  the 
office  of  the  county  clerk  of  the  proper  county,  it  is  not  valid 
.  against  a  purchaser  from  the  vendee  in  actual  possession. 
Comp.  Stat.,  Chap.  32,  §  26.  If  there  was  a  conditional 
sale  this  was  not  done,  and  the  defendant  having  so  far  as 
the  evidence  shows  purchased  without  notice,  is  entitled  to 
protection.  The  evidence  covers  288  pages,  and  it  would 
subserve  no  good  purpose  to  review  it  at  length.  It  is  so 
nearly  equally  balanced  that  this  court  cannot  say  that  the 
verdict  is  wrong. 

Second,  That  the  court  erred  in  permitting  one  T.  M, 
Franse,  an  attorney,  to  testify  to  communications  made  by 
the  plaintiff  to  him.     There  is  no  claim  that  at  the  time 
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this  conversation  took  place  the  relation  of  attorney  and 
client  existed  between  the  plaintiff  and  Franse.  The  par- 
ties seem  to  have  been  on  friendly  terms,  and  it  is  evident 
that  the  communications  were  made  not  as  clients,  but  aa 
voluntary  statements  outside  of  the  relation  of  attorney  and 
client.  Sec.  328  of  the  code  prohibits  an  attorney  from 
testifying  where  there  is  no  waiver  by  the  party  in  whoso 
favor  the  prohibition  is  enacted,  "concerning  any  commun- 
ication made  by  him  to  his  client  in  that  relation,  or  his 
advice  thereon/'  etc.,  or  "any  confidential  communication 
properly  intrusted  to  him  in  a  professional  capacity,"  etc. 
Code,  §  333.  To  render  the  communication  privileged  the 
relation  of  attorney  and  client  must  pxist,  otherwise  the 
communication  is  not  privileged.  As  all  the  proof  shows 
that  the  relation  of  attorney  and  client  did  not  exist  when 
the  communications  were  made,  they  are  not  privileged, 
and  the  court  did  not  err  in  admitting  them  in  evidence. 

Thirdy  The  jury  found  the  value  of  the  property  to  be 
the  sum  of  $285,  and  assessed  the  damages  for  the  deten- 
tion of  the  property  at  $1  per  day,  in  all  $584. 

Whereupon  the  court  rendered  judgment  as  follows :  "It 
is  therefore  hereby  adjudged  and  determined  by  this  court,, 
that  the  defendant  have  a  return  of  the  property  taken  on 
said  writ  of  replevin,  or,  in  case  a  return  of  said  property 
cannot  be  had,  that  he  recover  of  said  plaintiff  the  value 
thereof,  assessed  at  $285,  and  his  damages  for  withholding- 
the  same,  assessed  at  $584,  and  cost  of  suit,  taxed  at 
$431.83,"  etc. 

It  is  only  in  cases  where  a  return  of  the  property  is 
had  that  the  party  to  whom  the  property  is  returned  i& 
entitled  to  damages  for  the  detention.  The  rule  allow- 
ing the  value  of  the  use  is  peculiar  to  replevin,  and 
grows  out  of  the  fact  that  the  party  to  whpm  the  prop- 
erty is  awarded  seeks  to  recover  the  property  itself,  and 
not  its  value.  In  such  case,  when  the  property  is  re- 
turned, the  party  to  whom  the  return  is  made  is  entitled 
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to  the  damages  awarded  for  the  detention.  If,  however,  a 
verdict  is  rendered  for  the  value  of  the  property,  the  action 
in  that  regard  being  one  for  damages  only,  the  measure  of 
damages  is  the  value  of  the  property  as  proved,  together 
with  lawful  interest  thereon  from  the  date  of  the  unlawful 
taking.  Hainer  v.  Lee^  12  Neb.,  452.  Deck  v.  Smithy 
Id.,  389.  The  judgment  in  this  case  is  clearly  erroneous. 
For  property  of  the  value  of  $285  the  defendant  is  awarded 
a  judgment  for  $869  in  case  no  return  is  had,  and  $584  for 
the  detention  of  property,  if  it  is  returned.  Such  a  judg- 
ment ought  hot  to  be  sustained,  and  the  damages  for  the 
detention  are  excessive.  These  are  simply  for  the  use  of 
the  property.  There  is  no  claim  that  the  property  deterio- 
rated in  value  during  the  time  the  plaintiff  had  possession 
of  the  same.  It  is  not  very  probable  that  property  of  the 
value  of  $285  produced  during  the  time  it  has  been  in  the 
plaintiff's  hands  profits  of  the  net  value  of  more  than  twice 
that  sum.  Such  a  verdict  and  judgment  are  greatly  in 
excess  of  the  actual  damages  sustained.  The  amount  of 
recovery  for  the  detention  of  property  should  ordinarily, 
where  there  is  no  deterioration,  bear  a  reasonable  propor- 
tion to  the  value  of  the  same,  otherwise  the  judgment  can- 
not be  sustained.  The  judgment  of  the  district  court  is 
reversed,  and  the  defendant  has  leave  within  twenty  days 
to  remit  from  the  amount  claimed  A)r  the  detention  of  the 
property,  all  but  the  sum  of  $200;  and  in  case  such  remit- 
tance is  entered  as  above  provided,  judgment  will  be  entered 
in  this  court  as  follows :  In  favor  of  the  defendant  for  a 
return  of  the  property,  and  $200  for  the  detention  of  the 
same ;  or,  in  case  a  return  cannot  be  had,  that  he  recover 
of  the  plaintiff  the  sum  of  $285,  with  interest  at  seven  per 
cent  from  the day  of  April,  1883. 

Judgment  accx>rdingly. 

The  other  judges  concur. . 
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j3_6?2'  M0SB8  Van  Bubkibk^  plaintiff  in  error,  v.  J.  S, 

Chandler,  defendant  in  error. 

Payment :    eyidekcb.   A  defendant  relying  apon  payment  as  a 
defense  most,  where  it  is  denied,  prove  the  same. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Morris,  J. 

Hayes  &  Taggart,  for  plaintiff  in  error. 

Batty  &  Bagan,  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  brought  on  a  promissory  note,  of  which 
the  following  is  a  copy : 

"$^16.  Juniata,  Neb.,  Nov.  28th,  1879. 

"  One  year  after  date,  we  promise  to  pay  to  the  order  of 
Moses  Van  Buskirk  the  sum  of  two  hundred  and  sixteen 
dollars,  for  value  received,  to  bear  ten  per  cent  interest  per 
annum  from  date.  If  the  interest  is  not  annually  paid, 
to  become  as  principal,  and  bear  the  same  rate  of  interest, 
payable  without  defalcation  or  discount. 

"J.  S.  Chandler, 
"Ira  G.  Dillon." 

The  defendants  answer  jointly,  and  allege :  First.  That 
Ira  G.  Dillon  signed  said  note  merely  as  surety.  Second. 
Usury  in  the  transaction,  the  sum  of  $16.00  being  retained 
by  the  plaintiff  in  addition  to  ten  per  cent  interest.  Third. 
Payment. 

On  the  trial  of  the  cause  the  defendant  Chandler  de- 
manded and  obtained  the  opening  and  closing.  Proof  was 
introduced,  and  the  jury  returned  a  verdict  in  fevor  of  the 
defendant,  upon  which  judgment  was  rendered.  The  prin- 
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tsipal  ground  upon  which  a  reversal  is  sought  is,  that  the 
verdict  is  against  the  weight  of  evidence. 

Only  the  defendant  Chandler  appeared  on  the  trial.  He 
testified  that  the  note  in  question  was  given  for  borrowed 
money,  which  he  obtained  from  the  plaintiff;  that  he 
received  but  $200 ;  that  he  paid  the  note  by  a  check  on 
O.  R.  Jones  &  Co.'s  bank  in  Juniata.  The  check  which 
he  claims  was  given  in  payment  of  the  note  in  question  is 
as  follows :   - 

^'No.  86.  Juniata,  Neb.,  October  20,  1880. 

^'  C  R.  Jones  &  Co.,  Bankers: 

"  Pay  to  Moses  Van  Buskirk,  or  bearer,  two  hundred 
tlollars,  $200.  «  J.  S.  Chandler." 

It  will  be  observed  that  this  check  was  given  more  than 
«  month  before  the  note  was  due,  and  although  the  plain- 
tiff had  the  note  with  him  at  the  time  the  money  was  paid, 
there  was  no  demand  for  the  note  or  that  the  $200  be  credited 
thereon.  These  facts  are  significant  in  connection  with  the 
following  testimony :  The  plaintiff  testifies  that  Chandler 
and  himself,  on  or  about  the  date  of  the  check,  purchased 
at  Kearney,  of  one  Augtin,  "  seven  hundred  and  twenty- 
^ight  lambs  and  fifty  old  ewes,"  for  the  sum  of  "  fifteen  hun- 
dred and  some  odd  dollars,"  and  he  loaned  Chandler  $200 
to  pay  on  said  sheep,  taking  the  check  in  question  therefor. 
In  this  he  is  corroborated  by  Mr.  Austin,  who  sold  the 
sheep,  and  a  Mr.  Thompson,  to  whom  Chandler  stated 
that  he  owned  a  part  of  them.  Chandler  admits  in  his  tes- 
timony that  he  sold  the  wool  and  divided  the  proceeds. 
He  claims,  however,  that  the  plaintiff  was  indebted  to  him, 
but  fails  to  explain  in  what  the  debt  consisted,  or  what 
right  he  had  to  take  one-half  of  the  proceeds  of  the  wool, 
except  as  partner.  There  is  other  testimony  in  the  record 
from  which  a  partnership  in  the  sheep  in  question  may  be 
inferred,  but  which  need  not  be  adverted  to.  Against  this 
array  of  evidence  we  have  the  naked  allegation  of  the  de- 
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fendant,  uDsupported  either  by  facts  or  circumstances. 
This  is  not  sufficient  to  sustain  the  plea  of  payment  as 
against  the  array  of  testimony  oh  the  part  of  the  plaintiff. 
As  a  new  trial  must  be  had^  the  court  in  the  next  trial 
should  permit  greater  scope  of  inquiry,  as  considerable 
testimony  offered  and  excluded  on  the  former  trial  seemed 
calculated  to  throw  additional  light  on  the  matter.  The 
judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

EeYEBSED  and  SEliANDED. 

The  other  judges  concur. 


56  ^'o[        Susan  J.  Lynch  et  at..,  appellees,  v.  Patrick  W. 
Lynch  et  al.,  appellants. 

1.  Homestead.    A  tenant  in  common  is  not  entitled  to  a  right  of 

homestead  on  the  common  property  as  against  a  judgment  in 
partition  in  favor  of  a  co-tenant  for  the  valne  of  his  interest. 

2.  Partition:     jurisdiction  of  coubt.     Where  an  action  in 

partition  is  properly  brought  on  a  legal  title,  and  the  defendant 
sets  up  an  equitable  defense,  the  court  has  authority  to  de- 
termine the  validity  of  such  defense,  and  adjudicate  upon  the 
rights  of  the  parties. 

3.    :    CASE  STATED.     Where  a  certain  lot  of  the  value  of 

$2,500^788  devised  by  will  to  six  persons,  two  of  whom  conveyed 
their  interests  to  the  defendant,  in  an  action  of  partition,  Held^ 
1st,  That  where  one  of  the  shares  was  attached  to  the  shares  of 
the  defendant  without  objection,  a  judgment  making  the  value 
of  such  share  a  lien  on  the  defendant's  portion  was  not  errone- 
ous. 2d,  That  a  balance  due  from  the  defendcint  for  rents  and 
profits  appropriated  by  him  might  be  enforced  against  his  inter* 
est  in  the  property. 

4.  — -^  :  '.     Where  the  premises  are  incapable  of  a  fair 

division,  the  court  has  power  to  award  a  pecuniary  compen- 
sation to  one  of  the  parties  for  equality  of  partition. 
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Appeal  from  the  district  court  of  Douglas  county^ 
Tried  below  before  Neville,  J. 

George  W.  Ambrose  and  E.  F.  Smythey  for  appellants. 

A,  Swartzlander  and  Bumham  &  BaUieU  for  appellees^ 

Maxwell,  J. 

This  is  an  action  of  partition  brought  in  the  district 
court  of  Douglas  county.  It  is  alleged  in  the  petition,  in 
substance,  that  on  the  17th  day  of  October,  1870,  one 
Mary  Lynch  departed  this  life  seized  in  fee  of  lot  6,  block 
198,  in  the  city  of  Omaha ;  that  before  her  death,  said 
Mary  Lynch  made  a  last  will  and  testament,  which  was. 
afterwards  admitted  to  probate  by  the  probate  court  of 
Douglas  county,  by  which  she  devised  said  real  estate  in 
equal  shares  to  her  six  children,  viz. :  Susan  Lynch,  Mar-^ 
garet  Clary,  Mary  E.  Michaelson,  Patrick  W.  Lynch^ 
James  H.  Lynch,  and  Daniel  Lynch;  that  in  April,  1882,. 
Daniel  Lynch  conveyed  his  interest  in  said  lot  to  Susan  J. 
Lynch,  and  assigned  to  her  the  rents  and  profits  thereof 
accruing  since  the  death  of  said  testator ;  that  Susan  J. 
Lynch  is  the  owner  of  an  undivided  third  of  said  lot,, 
Margaret  Clary  an  undivided  one-sixth  interest,  Mary  E. 
Michaelson  an  undivided  one-sixth  interest,  Patrick  W.. 
Lynch  an  undivided  sixth  interest,  and  James  H.  Lynch 
an  undivided  sixth  interest,  and  that  Patrick  W.  Lynch 
has  received  the  rents  and  profits  of  the  same  since  the 
17th  day  of  October,  1870.  The  prayer  is  for  partition^ 
and  to  require  Patrick  W.  Lynch  to  account. 

In  the  answer  of  Patrick  W.  Lynch  it  is  alleged  "  that,, 
long  prior  to  the  death  of  said  Mary  Lynch  the  said  prop^ 
erty  was  purchased  of  Charles  H.  Brown  with  money  be- 
longing to  Patrick  W.  Lynch,  and  at  his  request  the  title 
to  said  property  was  taken  in  the  name  of  Mary  Lynch^ 
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the  mother  of  said  Patrick,  and  for  the  sole  purpose  of 
holding  the  same  in  trust  for  the  said  defendant  Patrick 
Lynch.  He  also  alleges  that  he  had  no  notice  of  his 
mother's  will,  and  claims  to  be  entitled  to  the  exclusive 
possession  of  said  lot.  He  also  pleads  title  by  adverse 
possession  for  more  than  ten  years.  On  the  trial  of  the 
-cause  the  court  found  that  the  interests  of  two  of  the  heirs 
had  been  conveyed  to  the  defendant,  and  that  Susan  J. 
Lynch  was  entitled  in  fee  to  an  undivided  one-third  part 
of  said  lot,  Margaret  Clary  to  an  undivided  sixth  part, 
and  the  defendant  to  an  undivided  one-half,  and  the  inter- 
ests of  said  parties  as  above  found  were  confirmed.  Ref- 
erees were  thereupon  appointed  to  make  partition  of  said 
lot,  and  a  referee  also  to  find  the  value  of  the  use  and  occu- 
pation of  the  same  since  the  17th  day  of  October,  1870, 
und  the  amount  expended  for  repairs,  permanent  improve- 
ments, taxes  etc. 

The  referee  found  that  the  defendant  had  expended  for 
repairs  and  permanent  improvements  the  total  sum  of  $598, 
Bnd  for  taxes  and  assessments  against  said  lot  the  sum  of 
{510.20,  that  the  rents  and  profits  amount  to  the  sum  of 
$2,436.00,  from  which,  after  deducting  the  sum  of  $1108.- 
20  expended  by  the  defendant  for  improvements,  repairs, 
and  taxes  on  said  lot,  leaves  a  balance  of  $1,327.80  for 
which  the  defendant  is  chargeable.  No  exceptions  were 
filed  to  this  report  and  it  was  confirmed.  Thereafter  the 
referees  appointed  to  make  partition  made  a  report,  in 
which  they  allot  to  Susan  J.  Lynch  the  west  one-third  of 
said  lot,  being  22  feet  front  and  running  back  its  entire 
length,  and  to  the  defendant  the  east  two-thirds,  being  44 
feet  front  and  running  back  the  entire  length.  They  also 
found  the  value  of  the  entire  lot  to  be  the  sum  of  $2,500, 
and  *Hhat  for  equality  of  partition  the  said  Patrick  W. 
Lynch  pay  to  the  clerk  of  the  district  court,  for  the  use  of 
Mrs.  Margaret  Clary,  plaintiff  in  the  case,  the  sum  of  four 
hundred     and    sixteen    ^^    dollars   as   her    share    and 
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portion  of  said  lot/'  No  objections  were  made  to  this  re- 
port and  it  was  confirmed.  Afterwards  a  further  decree 
was  entered  in  said  court  as  follows: 

The  court  assigned  to  Susan  J.  Lynch  the  west  one-third 
of  the  lot  in  question  in  severalty,  and  to  the  defendant  the 
east  two-thirds  in  severalty,  subject,  however,  to  the  pay- 
ment by  him  to  Margaret  Clary  of  the  sum  of  j^416.6& 
in  lieu  of  her  one-sixth  share  or  interest  in  said  lot,  which 
sum  was  decreed  to  be  a  specific  Hen  on  said  two-thirds 
interest  of  the  defendant,  to  be  enforced  by  execution. 
Also  that  the  defendant  stand  charged  with  one-half  of  the 
net  rents  and  profits  of  said  lot,  of  which  sum  $442.60 
was  due  Susan  J.  Lynch,  and  j^221.30  due  Margaret  Mc- 
Clary,  and  that  said  sums  be  a  specific  lien  on  said  two- 
thirds  interest  of  the  defendant.  There  were  certain  other 
orders  as  to  the  payment  of  taxes  and  costs,  upon  which  no 
issue  is  made  and  need  not  be  considered.  It  is  admitted 
iu  the  abstract  that  the  testimony  offered  by  the  plaintiff 
fully  sustained  the  allegations  of  the  petition,  and  that  the 
report  of  the  referee  as  to  the  value  of  the  use  and  occupa- 
tion of  the  premises  is  fully  sustained. 

The  sole  question  presented  by  the  appellants  is,  the 
power  of  the  court  to  render  judgment  making  the  value 
of  the  interest  of  Margaret  McClary  a  Hen  on  the  defend- 
ant's two-thinls  of  said  lot,  and  to  make  the  judgment  for 
one-half  of  the  net  sum  due  for  rents  and  profits  a  lieu 
thereon.     It  is  said  the  court  had  no  jurisdiction. 

1st.  It  is  claimed  that  the  premises  in  question  are  the 
defendant's  homestead.  It  will  not  be  contended  that  a 
tenant  in  common  by  taking  possession  of  the  common 
property  can  by  claiming  the  property  as  a  homestead 
divest  the  rights  and  interest  of  his  co-tenant.  The  right 
of  homestead  is  always  subordinate  to  prior  rights  or  in- 
terests of  other  persons  in  the  property.  Gunn  v.  Barry , 
1 5  Wall.,  623.  Homestead  Cases,  22  Gratt.,  331 .  Bowker 
V.  OoUinSy  4  Neb.,  496.     State.  Bank  v.  Carson,  4  Id.,  502. 
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The  defendant  has  no  right  of  homestead  in  the  premises, 
therefore,  as  against  the  rights  of  the  plaintiffs. 

2d.  To  sustain  the  allegation  of  want  of  jurisdiction  the 
appellant  has  cited  TahUr  v.  Wi^eman^  2  Ohio  State  Rep., 
210.  Greenup  v.  SeweU,  18  111.,  53.  Louvalle  v.  Menard^ 
1  Gil.  (111.)^  39.  The  exact  point  intended  to  be  brought  to 
the  attention  of  the  court  by  these  cases  is  not  clear,  but 
probably  that  partition  was  not  a  proceeding  to  decide  title. 
In  Tabler  v,  WisemaUy  2  O.  S.,  210,  cited  by  the  appellant, 
one  Moudy  died  seized  of  the  tract  of  land  of  which  par- 
tition was  sought,  the  whole  of  which  had  been  assigned 
to  the  widow  as  dower,  the  widow  being  still  alive  when 
the  proceedings  were  had.  The  parties  to  the  suit  were 
the  heirs  at  law,  and  the  question  for  determination  was, 
could  partition  be  had  daring  the  continuance  of  the  dower 
estate  ?  The  court  below  held  that  it  might,  but  as  the 
lands  could  not  be  divided,  and  as  one  of  the  heirs  elected 
to  take  the  same  at  the  appraised  value,  the  court  confirmed 
the  election  so  made,  and  ordered  a  deed  to  be  made  upon 
payment  of  the  purchase  money.  The  supreme  court  held 
that  the  proceedings  were  erroneous,  but  as  the  plaintiff  in 
error  had  received  and  still  retained  his  part  of  the  money 
paid  for  the  estate  in  pursuance  of  the  order  confirming 
the  election,  it  was  a  waiver  of  the  error.  In  the  discus- 
sion of  the  question  there  is  a  great  deal  said  by  Judge 
Ranney,  who  delivered  the  opinion  of  the  court,  that  was 
not  pertinent  to  the  question  at  issue. 

In  this  case  the  title  of  the  plaintiffs  was  put  in  issue 
by  the  answer,  and  an  adjudication  had  thereon,  which 
being  against  the  defendant  is  conclusive,  no  appeal  hav- 
ing been  taken.  At  common  law  partition  lay  only  where 
the  lands  were  held  in  coparcenary.  The  remedy  was  af- 
terwards extended  by  statutes  31  and  32,  Henry  VIIL,  to 
joint  tenancies  and  tenancies  in  common.  The  writ,  how- 
ever, lay  only  against  the  tenant  in  possession,  and  as  par- 
tition was  made  by  the  sheriff  by  actual  division,  in  case 
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the  interests  were  incapable  of  exact  apportionment  a 
court  of  law  possessed  no  power  to  make  compensation  for 
the  inequality.  Hence,  in  consequence  of  the  inadequacy 
of  the  legal  remedy,  partition  became  a  matter  of  equitable 
cognizance,  the  remedy  being  extended  to  all  persons  in- 
terested in  the  estate.  Brook  v,  Hertford^  2  P.  Wms,,  518. 
Gaskell  v.  Oaskdl,  6  Sim.,  643.  Wills  v.  Slude,  6  Ves., 
498.  Under  the  former  chancery  practice  if  the  plaintiff's 
legal  title  was  disputed  the  court  refused  to  proceed  until 
he  had  established  his  right  at  law.  Wilkin  v.  Wilkin^  1 
Johns.  Ch.,  111.  In  the  case  cited,  Chancellor  Kent  says 
(page  118):  "The  jurisdiction  of  chancery  in  awarding 
partition  is  not  only  well  established  by  a  long  series  of 
decisions  which  are  noticed  by  Mr.  Hargrave  (N.  23  to 
Lib.  3,  Co.  Lit.),  but  it  has  been  found  by  experience  to 
he  a  jurisdiction  of  much  public  convenience.  Calmady 
V.  Calmady,  2  Ves.,  Jr.,  570.  The  court,  however,  does 
not  sustain  a  bill  of  partition  unlet<s  the  title  be  clear ; 
and  in  case  of  the  Bishop  of  Ely  v.  Kenrick  (Bunb.,  322) 
the  bill  for  partition  was  dismi&sed  because  the  title  was 
denied.  In  another  case  {Cartwright  v.  PiUtney,  2  Atk., 
380)  Lord  Hardwick  observed,  "that  where  there  were 
suspicious  circumstances  in  the  plaintiff's  title  the  court 
would  leave  him  to  law,''  etc.  That  tliis  was  the  rule 
under  the  former  equity  practice  there  is  no  doubt,  and 
may  perhaps  be  the  same  under  our  present  procedure 
where  the  titles  relied  upon  are  purely  legal.  But  that 
question  is  not  before  tlie  court.  But  wliere  equitable 
titles  are  in  dispute  a  court  of  equity  has  jurisdiction  to 
determine  the  rights  of  the  parties  and  grant  partition  in 
the  same  action.  Hitchcock  v.  Skinner ,  Hoff.  Ch.,  21. 
Cartwright  v.  Pvitney^  2  Atk.,  380.  Coxe  v.  Smith,  4 
Johns.  Ch.,  271.  In  the  case  last  cited  the  defendants  in 
their  answer  alleged  that  the  deed  from  Coxe  to  Eedman 
was  in  the  nature  of  a  trust,  but  the  court  held  otherwise 
and  ordered  partition.     It  is  essential,  however,  that  the 
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legal  title  should  be  before  the  court,  otherwise  if  the- 
equitable  title  only  was  presented  to  it,  the  power  to  cause 
the  execution  of  conveyances  might  be  greatly  abridged. 
Miller  v,  WmTnington,  1  Jac.  &  Walk.,  484. 

In  partition  in  equity  the  court  will  take  the  necessary 
steps  to  protect  the  rights  of  the  parties  by  the  equal 
division  of  the  estate.  In  other  words,  the  court  does  not 
act  in  a  merely  ministerial  character,  in  obedience  to  the 
call  of  some  or  all  of  the  parties,  but  administers  relief  in 
such  manner  as  to  do  equal  and  exact  justice  as  far  as  pos- 
sible. Therefore,  where  premises  are  incapable  of  a  fair 
division  the  court  has  power  to  award  a  pecuniary  com-- 
pensation  or  charge  upon  the  land.  Smith  v.  Smithy  10 
Paige,  470.  Larhin  v.  Mann,  2  Id.,  27.  P helps  v.  Green^ 
8  Johns.  Ch.,  303.  Story's  Eq.  Juris.,  §  656a.  In  order 
to  enable  the  court  to  make  an  equitable  distribution  be- 
tween the  parties  the  statute  authorizes  it,  where  the  prop- 
erty cannot  be  divided  "without  great  prejudice  to  the 
owners,  to  enter  an  order  directing  the  referees  to  sell  the 
premises,''  etc.  Code  §§  814,  815.  So  far  as  the  share 
of  Mrs.  McClary  is  concerned,  being  but  a  sixth  interest^ 
a  strip  eleven  feet  in  width,  it  would  be  of  very  little 
value.  As  to  her,  therefore,  a  division  could  not  be  made 
without  great  prejudice,  and  it  remained  with  the  refereca 
either  to  recommend  a  sale  of  the  lot  or  that  the  share  be 
attached  to  the  portion  assigned  either  to  Susan  J.  Lynch 
or  the  defendant.  No  objection  was  made  by  the  defend- 
ant to  attaching  the  same  to  that  portion  of  tlie  lot  as- 
signed to  him.  Had  objection  been  made  no  doubt  the 
court  would  have  required  the  referees  to  make  a  new 
allotment  or  recommend  a  sale  of  the  premises.  The  in- 
terest of  Mrs.  McClary  being  assigned  to  the  defendant^ 
the  consideration  for  the  same  was  properly  made  a  lien  on 
the  portion  of  the  lot  assigned  to  him.  The  right  to  make 
the  balance  due  to  the  plaintiffs  from  the  defendant  for 
rents  and  profits  a  lien  on  his  interest  in  the  premises  ia 
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not  80  clear,  but  no  particular  objection  on  that  ground 
seems  to  have  been  made.  No  error  is  apparent  in  the 
proceedings,  and  the  judgment  is  in  all  things  affirmed. 

Jui>GkENT  AFFIRMED. 

The  other  judges  concur. 


Elbert  O.  Hand,  APPELLAiirr,  v.  G.  Walter  Phil- 
lips ET  AL.,  APPELLEES. 

Attorney  Fee.  Under  a  statate  which  anthorizes  the  allowance 
of  an  attorney's  fee  in  certain  cases,  proportioned  to  the  amount 
of  recovery,  the  debtor  cannot,  by  paying  a  considerable  portion 
of  the  debt  immediaiely  preceding  the  rendition  of  judgment, 
defeat  the  recovery  by  the  attorney  of  fees  npon  the  entire  sum 
for  which,  bat  for  the  payment,  jndgment  wonld  have  been  ren- 
dered. 

Appeal  from  Platte  county  district  court.    Heard  be- 
low before  Post,  J. 

A.  W.  OriteSy  for  appellant. 

Oeorge  G.  Bowman,  for  appellees. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Platte 
county  to  foreclose  a  mortgage  upon  certain  real  estate  ex- 
ecuted by  Minerva  A.  Bailey  and  Gurdon  B.  Bailey,  on 
the  18th  day  of  February,  1879.  The  mortgage  contains 
this  provision :  "And  in  case  of  a  foreclosure  of  this  mort- 
gage a  sum  equal  to  ten  per  cent  of  the  whole  amount 
due  shall  be  awarded  in  addition  to  the  judgment^  as  an  at- 
torney's  fee.''  It  is  alleged  in  the  petition,  in  substance, 
38 
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that  Phillips  purchased  the  mortgaged  premises  after  the 
execution  of  the  mortgage.  No  answer  was  filed  by  any 
of  the  parties,  but  on  the  day  on  which  the  decree  was  ren- 
dered the  attorney  for  Phillips  announced  in  open  court 
that  he  had  paid  into  court  the  sum  of  $220  to  apply,  first, 
on  taxable  costs  for  clerk^s  and  sheriff^s  fees,  and  second,  on 
the  amount  found  due  on  the  note  and  mortgage.  The 
court  thereupon  found  ''that  all  the  facts  stated  in  said  pe- 
tition are  true;  that  at  the  time  of  the  payment  of  the  sum 
aforesaid  into  open  court  there  was  due  from  the  defendant 
Gurdon  B.  Bailey  to  the  plaintiff,  upon  the  note  and 
mortgage  set  forth  in  said  petition,  the  sum  of  two  hun- 
dred and  ninety-five  dollars  for  principal  and  interest; 
*  *  that  there  still  remains  a  balance  of  eighty-eight 
and  yf^  dollars  of  the  sum  so  found  due  as  aforesaid  to 
said  plaintiflP,  still  unpaid;  that  a  sum  equal  to  ten  per 
centum  of  said  last  named  sum  should  be  allowed  as  an 
attorney's  fee,  and  that  the  plaintiff  is  entitled  to  the  relief 
prayed  for  by  him  as  to  the  residue  of  said  two  hundred 
and  ninety-five  dollars,  after  deducting  the  sum  so  paid 
into  court,*'  etc.  The  sum  of  $8.08  was  allowed  as  attor- 
ney's fee.  From  the  decree  refusing  to  allow  an  attorney's 
fee  on  the  entire  sum  due,  the  plaintiff  api)eals.  This 
mortgage  was  executed  before  the  act  of  1879,  j).  78,  re- 
pealing the  law  providing  for  attorneys'  fees  took  effect, 
consequently  the  contract  is  in  full  force.  Wliiie  i),  Eourke, 
11  Neb.,  619.  The  question  for  determination,  therefore, 
is,  did  a  payment  of  a  part  of  the  mortgage  debt  imme- 
diately preceding  the  entering  of  the  decree  of  foreclosure 
defeat  the  right  to  recover  attorneys'  fees? 
'  The  act  of  February  18th,  1873,  providing  for  attorneys' 
fees  was  as  follows:  "That  in  all  actions  for  the  foreclos- 
ure of  a  mortgage  or  upon  a  written  instrument  for  the 
payment  of  money  only,  there  shall  be  allowed  to  the 
plaintiff,  upon  the  recovery  of  judgment  by  him,  a  sum  to 
Ijc  fixed  by  the  court  in  addition  to  the  judgment,  not  ex- 
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ceediiig  ten  per  cent  of  the  recovery,  as  an  attorney's  fee, 
in  all  cases  wherein  the  mortgage  or  other  written  instru* 
ment  upon  which  the  action  is  brought  shall  in  express 
terms  provide  for  the  allowance  of  an  attorney's  fee."     In 
a  number  of  cases  this  court  has  decided  that  the  attorney's 
fees  allowed  by  the  act  were  in  the  nature  of  costs  and  to 
be  taxed  as  such  and  kept  separate  from  the  judgment. 
Rich  V.  Stretch,  4  Neb.,  186.     Hendrix  v.  Ricman,  6  Id., 
516.     Heard  v.  Bank,  8  Id.,  10.     Dow  v.  Updike,  11  Id,, 
95.  Being  in  the  nature  of  costs  a  portion  of  them  accrued 
when  the  petition  was  filed.     The  proceedings  to  foreclose 
were,  then  instituted.    The  defendants  by  failing  to  answer 
admitted  that  the  cause  of  action  had  been  correctly  stated 
and  that  they  had  no  defense.     This  being  so,  could  they 
come  into  court  immediately  preceding  the  entering  of  the 
decree  with  the  cause  of  action  confessed  upon  the  record, 
and  pay  the  entire  claim  and  costs,  except  the  attorneys' 
fees?    It  will  be  observed  that  the  contract  is,  that  '^in  case 
of  foreclosure  of  this  mortgage  a  sum  equal  to  ten  per  cent 
of  the  whole  amount  due  shall  be  awarded  in  addition  to 
the  judgment  as  an  attorney's  fee.     This  contract  is  to  re- 
ceive a  fair  construction,  one  timt  will  carry  out  the  inten- 
tion of  the  parties  as  far  as  it  can  be  ascertained.    The  ten 
per  cent  is  to  be  computed  upon  the  amount  due  on  the 
note  and  mortgage.     This  pi^esumably  is  to  be  determined 
by  the  decree,  as  the  facts  as  to  the  indebtedness  as  they  ex- 
isted when  the  petition  was  filed  are  presumed  to  continue 
until  after  the  rendition  of  judgment.  If,  therefore,  the  de^ 
fendant  was  indebted  on  the  note  and  mortgage  when  the 
petition  was  filed  to  foreclose  he  ought  not  to  be  permitted  to 
take  advantage  of  his  own  default  by  then  making  part 
payment  to  defeat  the  attorney's  fee  pro  tanto.     In  Dakin 
r.  Dunning^  7  Hill,  30,  Dunning  brought  an  action  of 
assumpsit   against    Dakin,   who  imrnediaiely  after  issue 
joined  paid  into  court  a  certain  sum  of  money,  claiming 
that  was  all  that  he  owed  the  plaintiff.     At  the  trial,  how- 
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ever,  the  indebtedness  was  found  to  exceed  the  amount 
paid  into  court;  the  defendant  insisted  that  the  sum  thus 
paid  should  be  deducted  by  the  jury  and  a  verdict  found 
for  the  balance  only.  The  case  was  such  that  the  deduc- 
tion would  have  reduced  the  recovery  below  the  amount 
necessary  to  entitle  the  plaintiff,  under  the  statute,  to 
costs.  The  court  say  (page  31):  "The  consequences  that 
follow  from  the  payment  of  money  into  court  in  a  proper 
case  is  well  settled  in  England.  If  the  amount  brought 
into  court  is  accepted  by  the  plaintiff  in  satisfaction  of  his 
demand,  his  costs  are  to  be  paid  by  the  defendant^  and  the 
cause  will  thus  be  ended.  But  the  plaintiff  may  insist  that 
the  amount  paid  is  less  than  the  actual  indebtedness,  and 
proceed  in  the  cause  to  recover  the  residue.  In  such  case 
if  the  sum  paid  into  court  is  equal  to  what  was  due  at  that 
time  the  verdict  is  to  be  for  the  defendant,  but  if  the  sum 
paid  is  short  of  that  amount  the  payment  is  to  be  allowed 
as  a  credit  and  a  verdict  found  for  the  balance  only, 
*  *  *  *  The  former  practice  of  the  English 
courts  may  have  been  well  enough  there  and  worked  no 
injustice  to  either  party,  and  it  might  be  proper  here  if  our 
law  as  to  costs  was  the  same  as  that  of  England.  The  sum 
brought  into  court  belongs  to  the  plaintiff  in  any  event, 
and  in  England  if  he  recovers  anything  beyond  that  sum 
.he  is  entitled  to  costs.  But  it  is  otherwise  in  this  court 
and  in  the  courts  of  common  pleas  of  the  several  counties. 
The  plaintiff's  right  to  costs  in  these  courts  often  depends 
upon  the  amount  of  the  recovery,  and  that  right  ought  not 
to  be  impaired  or  affected  by  a  payment  into  court  unless 
the  amount  thus  paid  is  equal  to  the  whole  sum  due  at  the 
time."  And  it  was  held  that  the  verdict  and  judgment 
should  be  for  the  whole  aniount  of  the  plaintiff's  claim, 
but  that  the  defendant  would  be  entitled  to  the  benefit  of 
the  payment.  In  other  words,  that  a£  the  statute  allowed 
attorneys  certain  fees  in  the  nature  of  costs,  proportioned  to 
the  amount  of  recovery,  that  the  debtor  by  paying  a  part  of 
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the  debt  after  the  action  was  commenoed  could  not  pre- 
vent the  attorney  from  recovering  fees  upon  the  entire 
sum.  See  also  Hand  v.  Dinelyj  2  Stra.,  1220.  Sheriff  v, 
Hull,  37  Iowa,  176.  This,  we  think,  is  the  correct  rule  to 
l)e  applied  in  cases  of  this  kind.  The  payment,  so  far  as 
the  attorneys'  fees  are  concerned,  is  to  be  applied  as  though 
the  decree  had  been  rendered,  and  this  will  dispose  of  the 
objection  that  the  fees  were  to  be  fixed  by  the  court  upon 
the  recovery  of  judgment,  as  the  court  at  that  time  deter- 
mines the  amount  due  from  the  defendant  to  the  plaintiff. 
But  it  may  be  said  that  the  court  has  a  discretion  in  the 
premises,  and  having  fixed  the  fees  that  this  court  cannot 
review  the  order.  In  answer  to  this  objection  we  will  say 
that  it  clearly  appears  from  the  record  that  the  court  only 
allowed  fees  upon  the  balance  remaining  unpaid,  and  re- 
fused to  allow  the  same  upon  the  amount  paid  imme- 
diately preceding  judgment.  In  this  we  think  the  court 
erred.  The  decree  as  to  attorneys*  fees  is  reversed,  and  as 
10  per  cent  does  not  appear  to  be  an  unreasonable  fee 
where  the  sum  recovered  is  less  than  three  hundred  dollars, 
the  plaintiff  is  allowed  a  sufficient  sum  with  that  heretofore 
awarded  to  amount  to  ten  per  cent  on  the  decree,  and  the 
decree  as  thus  modified  is  affirmed. 

Judgment  aoooedingly. 
The  other  judges  concur. 


State,  ex  bbl.  Anthony  Reed,  v.  Joseph  Scott, 
Commissioner  of  Public  Lands  and  Buildings. 

1.  Leasing  State  Lands:  mandamxjs.  The  board  of  ednca. 
tional  lands  and  ftinda  will  not  be  compelled  by  mandamus  to 
award  a  contract  of  lease  to  a  particular  bidder,  unless  the  snm 
bid  is  in  excess  of  that  fixed  by  statute,  and  is  at  least  the  fall 
rental  value  of  the  land,  and  there  is  an  abuse  of  discretion  on 
the  part  of  the  board  in  refusing  to  execute  the  lease. 
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2.    :    PUBLIC  letting:    bids.     Where  a  party  at  a  publio 

letting  of  edncational  lands  was  the  highest  bidder,  but  after- 
wards refused  to  accept  the  lease  and  pay  the  amonnt  dne  thereon 
and  perform  the  contract  on  his  part,  the  board  will  not  be  com* 
pelled  to  accept  a  lower  bid  afterwards  made  by  him  for  the 
§ame  tract  of  land. 

Obiginal  application  for  mandamns. 

Mc;6(m  &  Whsdon,  for  relator. 

William  Leese^  Attorney  General,  for  respondent. 

Maxwell,  J. 

This  is  an  original  action  brought  to  compel  the  defend* 
ant  to  execute  a  lease  in  the  name  of  the  state  for  the  south- 
west quarter  of  section  No.  eight,  in  township  ten  north^ 
range  eight  east,  in  Lancaster  county. 

The  relator  alleges  in  his  application,  in  sub'stance,  that 
the  land  in  question  is  a  part  of  the  endowment  of  the  nor- 
mal school  of  this  state;  that  on  the  29th  day  of  June,  1 871, 
one  D.  J.  McCann  purchased  said  land  at  public  vendue 
for  the  sum  of  $1,120;  that  McCann  thereupon  gave  his 
note  to  the  state  for  said  sum  of  $1,1 20,  due  ten  years  after 
date  with  interest  at  ten  per  cent,  payable  semi-annually  in 
advance,  and  that  Ke  paid  the  interest  on  said  note  for  one 
year  in  advance,  and  received  from  the  superintendent  of 
public  instruction  a  certificate  showing  these  facts,  that  in 
July,  1871,  McCann  assigned  his  interest  in  said  land  to 
one  Murphy,  who  about  the  year  1872  assigned  to  one 
Cook;  that  the  interest  was  paid  on  said  note  for  the  years 
1871,  1872,  1873,  and  1874,  and  no  more;  that  in  June^ 
1884,  the  board  of  educational  lands  and  funds,  after  due 
notice  to  the  parties  interested,  declared  said  contract  for- 
feited and  set  aside,  and  notified  the  treasurer  of  Lancaster 
county  of  said  forfeiture,  and  that  said  lands  would  be  sub- 
ject to  lease  in  July,  1884;  that  prior  to  the  6th  day  of 
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July,  1884,  said  land  had  been  appraised  at  (7  per  acre, 
and  on  that  day  the  relator  made  his  application  to  the 
county  treasurer  of  said  county  to  lease  said  land,  and  paid 
to  the  treasurer  of  the  county  $33.60,  that  being  six  per 
cent  on  the  appraised  value  of  said  land  to  the  1st  day  of 
January,  1886;  and  also  paid  said  treasurer  a  bonus  of 
$50,  making  in  all  the  sum  of  $83.60,  and  at  that  time 
there  was  no  other  person  who  had  made  application  to 
lease  said  land ;  that  the  treasurer  of  said  county  thereupon 
transmitted  to  Joseph  Scott,  commissioner,  etc.,  said  appli- 
cation and  a  duplicate  receipt  for  the  money  paid  by  the 
relator,  and  requested  said  Scott  to  issue  a  lease  for  said 
land  to  the  relator,  which  without  reason  and  without  any 
good  or  sufficient  cause  he  refused  and  still  refuses  to  do. 
It  is  also  alleged  that  the  relator  is  not  the  owner  of  640 
acres  of  state  educational  lands  and  would  not  be  if  he  se- 
cured the  land  in  question,  etc.  To  this  application  the 
attorney  general  has  filed  an  answer  in  which  he  alleges: 
"That  on  the  7th  day  of  June,  1884,  the  relator,  with 
several  other  persons,  each  made  application  to  lease  for 
himself  the  land  described  in  relator's  application.  That 
bids  as  high  as  700  per  cent,  were  there  bid  by  other  par- 
ties on  the  appraised  value  of  said  land.  That  the  relator 
did  then  and  there  offer  to  pay  1,000  per  cent  on  the  ap- 
praised value  of  said  land.  And  in  accordance  with  said 
bid  of  relator,  it  being  the  highest  rate  per  cent  on  the  ap- 
praised value  of  the  land,  the  contract  of  lease  for  said  lands 
was  awarded  to  the  said  relator,  and  the  commissioner  of 
public  lands  and  buildings  did  then  and  there  prepare  and 
sign  a  lease  in  duplicate  to  the  relator,  for  said  lands,  and 
transmitted  the  same  to  the  county  treasurer  of  Lancaster 
county,  and  the  relator,  without  any  just  cause  or  excuse, 
failed,  neglected,  and  refused  to  make  the  first  payment  and 
sign  the  said  lease,  and  after  the  expiration  of  thirty  days 
the  said  lease  in  duplicate  was  by  the  said  county  treasurer, 
returned  to  said  commissioner.     A  copy  of  said  relator's 
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application  is  hereto  attached  and  filed  herewith,  and  marked 
*  A/     Exhibit  A  is  as  follows  : 

"  Lancaster  County,  Nebraska,  June  7th,  1884. 
*'2b  the  Board  of  Eduoational  Lands  and  Buildings: 

"  The  undersigned  desires  to  lease  the  following  described 
school  lands  of  the  state,  viz.:  S.  W.  Qr.  Sec.  8,  Town.  10, 
range  8,  Lancaster  county,  for  which  I  will  pay  1,000  per 
cent  on  the  appraised  valuation. 

"Anthony  Reed, 

''Post  Office,  lAnooln.'' 

There  are  other  all^ations,  to  which  it  is  unnecessary 
to  refer.  The  case  is  submitted  on  the  application  and 
answer. 

The  relator  does  not  allege  in  his  application  that  the 
sum  bid  by  him  was  the  full  rental  value  of  the  land,  or 
that  there  were  not  higher  bids  than  his  for  the  board  to 
act  upon.  The  all^ation  is,  '^  that  at  the  time  this  affiant 
made  his  said  application  to  lease  said  land  there  were  no 
other  parties  desiring  to  lease  said  land,  and  no  person  had 
made  application  to  lease  the  same.''  This  is  not  sufficient 
to  show  that  the  relator  was  entitled  to  a  lease.  The  board 
of  educational  lands  and  funds  is  a  trustee  for  the  sale  and 
leasing  of  the  land  set  apart  for  the  support  of  educational 
institutions,  and  to  justify  the  interference  of  a  court  there 
must  be  an  abuse  of  the  trust.  This  question  was  before 
this  court  in  State  v.  Scott,  17  Neb.,  686,  and  it  was  held 
that  a  writ  would  not  be  granted  against  the  board  unless 
there  was  an  abuse  of  discretion,  which,  in  our  view,  there 
was  not  in  this  case.  It  is  the  duty  of  the  board  to 
sell  or  lease  the  educational  lands  of  the  state  for  the  high- 
est price  possible  to  be  obtained,  and  increase  and  protect  by 
all  honorable  means  the  funds  for  the  support  of  the  edu- 
cational institutions ;  and  so  long  as  the  board  is  faithfully 
performing  its  duty  in  tliat  regard,  this  court  will  refuse 
to  interfere. 
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2.  The  allegations  of  the  answer,  if  true,  are  sufficient 
to  debar  the  relator  from  the  relief  prayed  for,  A  party 
bidding  must  act  in  good  faith,  and  if,  being  the  highest 
bidder  at  a  public  letting,  the  contract  is  awarded  to  him, 
he  must  perform  on  his  part,  and  cannot  be  permitted  to 
let^  his  bid  lapse,  and  afterwards,  when  competition  has 
<5eased,  put  in  a  lower  bid  and  compel  the  board  to  accept 
it.  If,  therefore,  tlie  allegations  of  the  answer  are  true,  the 
board  on  that  ground  alone  should  have  rejected  the  rela- 
tor's bid.  The  question  whether  normal  school  lands  are 
subject  to  lease  is  discussed  somewhat  in  the  brief  of  the 
respondent,  but  as  the  question  has  not  been  very  fully 
presented,  and  a  determination  not  necessary  to  a  decision 
in  this  case,  it  will  not  be  considered.  The  writ  must  be 
denied. 

Writ  denied. 
The  other  judges  concur. 


The  State,  ex  rel.  The  Attorney  General,  v. 
The  County  Commissioners  op  Douglas  County. 

1.  Constitutional  Law :    taxes  fob  insane.    The  proyisiona 

of  chapter  forty  of  the  Compiled  Statates  of  1885,  requiring  the 
several  ooantles  in  the  state  to  pay  the  expense  of  the  support 
and  maintenance  of  insane  persons  having  a  legal  settlement  in 
the  counties  from  which  they  are  sent,  are  not  in  violation  of 
the  constitution,  but  are  valid  and  binding  upon  the  oountiefl 
to  which  they  apply. 

2.  Insane :    liability  of  county.    A  county  is  not  chaigeable 

with  the  support  and  maintenance  of  insane  persons  sent  to  the 
hospital  therefrom,  unless  the  legal  settlement  is  found  to  be  in 
such  county. 

3.    :    TAX  FOB  SUPPOBT.     The  levy  of  a  tax,  under  the  pro- 
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ylsions  of  section  47  of  chapter  40  of  the  Compiled  Statntes  of 
1885,  for  the  support  of  the  insane  having  a  legal  settlement  in 
such  count  J,  is  a  comity  tax,  to  be  levied  by  the  proper  county 
officers;  and  if  levied  upon  all  the  taxable  property  of  the  county 
alike,  is  not  void  for  want  of  uniformity. 

Original  application  for  maDdamus  to  compel  the 
board  of  county  commissioners  of  Douglas  county  to  allow 
the  amount  claimed  to  be  due  the  state  for  the  care  and 
protection  given  to  insane  patients  from  that  county.  It 
was  submitted  to  the  court  on  the  following  agreed  statement 
of  facts: 

"  In  this  case  it  is  stipulated  and  agreed  by  the  relator 
and  respondent,  acting  through  their  I'espective  attorneys^ 
Wm.  Leese,  attorney  general,  for  the  state,  and  J.  C.  Cowia 
for  the  respondents;  that  it  is  true  as  matters  of  fact: 


"  Second.  There  is  no  record  or  other  evidence  showing^ 
that  the  board  of  trustees  of  the  insane  hospital  at  any 
time  fixed  the  sum  to  be  paid  per  week  for  the  board  and 
care  of  patients.  When  the  asylum  burned  down  all 
records  were  destroyed,  but  the  sum  of  $4.00  per  week 
was  charged  and  demanded  by  the  hospital  up  to  February 
29th,  1880.  On  that  day  the  board  of  public  lands  and 
buildings  adopted  the  following  resolution : 

"iZesofced,  That  the  secretary  be  and  is  hereby  in- 
structed to  notify  the  auditor  and  superintendent  for  the 
hospital  for  insane  that  the  board  of  public  lands  and 
buildings  has  reduced  the  price  of  board  of  patients  at  the 
hospital  for  insane  to  $3.00  per  week,  to  take  effect  De- 
cember 1st,  1879. 

"  A  certified  copy  was  served  upon  the  superintendent 
and  thereafter  $3.00  a  week  was  charged,  to  take  effect  De- 
cember Ist,  1879. 

"  There  was  no  other  action  taken  by  the  board  of  pub- 
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lie  lands  and  buildings  with  respect  to  fixing  the  sum  to 
be  paid  per  week,  and  $3.00  per  week  is  charged  and  de- 
manded by  the  hospital  in  accordance  with  said  resolutioa 
for  all  patients  in  the  hospital. 

"  Third.  From  the  year  1873  to  the  year  1885,  in- 
clusive, the  state  board  of  equalization  and  the  state  officera 
in  that  behalf  provided,  in  deciding  upon  and  fixing  the 
rate  of  the  general  state  tax  (based  upon  the  appropriation 
made  each  year  by  the  legislature,  which  included  all  ex- 
penses of  insane,  including  board  and  care  of  patients)  ta 
be  levied  for  each  current  year,  included  in  the  rate  for  gen- 
eral state  tax  each  current  year,  a  sufficient  amount  to  meet 
all  expenses  and  expenditures  of  whatever  nature  con- 
nected with  the  maintenance  of  the  insane  hospital,  aiid 
including  the  cost  of  board  and  care  of  patients,  as  fixed 
and  demanded  according  to  the  facts  agreed  in  the  fore- 
going statement  No.  2,  and  such  sum  was  levied  for  that 
purpose  as  a  part  of  the  general  state  taxes  each  year,  and 
was  collected  and  appropriated  and  used  for  defraying  said 
expenses,  including  the  board  and  care  of  all  patients,  and 
there  is  no  deficiency  in  that  regard.  The  respondent 
Douglas  county  paid  said-general  state  tax,  which  included 
said  expenses. 

"  Fourth,  In  addition  to  the  forgoing  levy,  the  state 
auditor  each  year  notified  the  county  clerk  of  respondent 
county  of  the  amount  charged  against  the  county  accord- 
ing to  the  second  paragraph  of  this  statement  of  facts,  and 
demanded  that  such  amount  be  added  to  the  general  state 
tax,  which  already  included  such  costs  and  expenses  as 
stated  in  paragraph  three  hereof,  and  such  amount  was 
levied  in  Douglas  county  for  1878  to  1876,  inclusive,  aa 
an  insane  hospital  tax,  and  the  amount  paid  by  Douglas 
county  under  the  last  mentioned  levy  into  the  state  trea- 
sury from  November  30th,  1873,  to  the  present  time  waa 
$4,227.76  and  no  more.  And  the  amount  certified  by  the 
superintendent  to  the  auditor,  and  by  the  auditor  to  the 
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respondent  from  November  30th,  1873,  until  November 
>30th,  1876,  was  the  amount  of  $7,035.33. 

^^  Fifth.  The  rate  of  general  state  levy  which  included 
said  insane  hospital  expenses  was  sufficient,  exclusive  of 
the  tax  and  levy  provided  by  section  47  of  chapter  40  of 
the  Compiled  Statutes  of  Nebraska,  to  meet  the  appropria- 
tions made  by  the  legislature  for  each  year,  which  included 
all  expenditures  and  expenses  for  the  insane  hospital,  in- 
•eluding  the  board  and  care  of  all  patients. 

^^  Sixth.  It  is  further  agreed  that  if  the  court  shall 
finally  determine  that  the  county  respondent  is  under  obli- 
gations to  levy  a  tax  as  provided  by  section  47,  chapter  40, 
'entitled  ^  Insane,^  and  shall  further  determine  that  the 
.  -county  respondent  is  entitled  to  be  credited  for  the  amount 
it  has  paid  toward  the  support  of  the  insane,  by  reason  of 
the  amount  for  the  support  of  the  insane  being  included 
in  the  general  state  tax  according  to  paragraph  three  of 
this  agreement  and  stipulation,  and  paid  by  the  county  and 
used  in  the  support  of  the  insane  inmates  in  said  hospital, 
then  and  in  that  case  the  case  may  be  referred  for  the  pur- 
pose of  ascertaining  the  amount  of  such  credit  to  which 
said  county  would  be  entitled."    ' 

WiUiam  Leeae,  Attorney  General,  and  2T  Jf.  Marquette 
for  the  State. 

The  validity  of  the  tax  Las  been  determined.  B.  &  M. 
JR.  R.  V.  Cass  County,  16  Neb.,  137.  Same  v.  Saunders 
County,  Id.,  125.  The  levy  of  the  tax  is  directed  by  Laws 
1885,  Ch.  70.  Neglect  of  county  board  for  previous  years 
no  defense.  State  v.  Franklin  County,  35  Ohio  State,  468. 
>State  V.  Harris,  17  Id.,  615.  People  v.  Supervisors,  8  N. 
Y.,  330.  Same  v.  Sams,  10  Wend.,  366.  The  remedy  is 
by  mandamus.  Clark  v.  Buffalo  County,  6  Neb.,  463, 
Flmore  v.  Zeigler,  52  Ala.,  227.  StaU  v.  Wilson,  17  Wis., 
709. 
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J.  C.  Comriy  for  respondents. 

From  the  agreed  statement  of  facts  it  will  be  seen  that 
respondent  is  not  resisting  this  writ  to  evade  the  payment 
of  the  expenses  and  costs  of  the  board  and  care  of  the  in^ 
sane  patients  having  legal  settlement  within  its  boundary^ 
or  any  part  of  its  just  proportion  of  the  expenses  of  the 
government.  The  state  officers,  thereunto  authorized  by 
law,  themselves  added  to  the  general  state  tax  all  these  ex^ 
penses  levied  for  these  expenses,  and  the  tax  has  been 
yearly  collected  by  the  county,  paid  into  the  state  treasury, 
and  used  to  defray  such  expenses.  By  this  levy  Douglas 
county  has  probably  paid  more  than  it  would  have  paid 
under  a  levy  made  under  section  47.  So.  that  Douglas 
county  appears  here  to  resist  a  new  levy  for  a  tax  it  has. 
once  paid  and  discharged  in  full.  The  great  civil  war,, 
which  put  our  constitution  to  the  severest  test,  never  in  its 
most  critical  and  trying  period,  when  every  means  within, 
constitutional  authority  were  resorted  to  for  the  purpose  of 
raising  a  revenue  to  carry  on  a  gigantic  war,  never  even 
then,  or  any  time,  subjected  the  constitution  and  the  peo- 
ple to  the  test  of  a  measure  so  monstrous  as  to  require  a 
tax  to  be  twice  paid,  either  by  direction  or  indirection ;  and 
yet  it  is  sought  to  be  enforced  in  enlightened  Nebraska, 
against  citizens  always  willing  to  bear  their  just  proportion 
of  the  burden  of  the  government,  and  in  a  time  of  profound 
peace,  and  in  the  most  summary  proceeding.  Such  a  pro- 
ceeding is  not  taxation  but  confiscation.  Excess  of  taxa- 
tion is  void.  Cooley  Cons.  Lim.,  644.  J5.  &  if.  v.  York 
County,  7  Neb.,  487.  Hammett  v.  Philadelphioy  65  Penn. 
State,  151.  Referring  to  the  constitution.  Art.  5,  §  19; 
Art.  9,  §§  1,  5,  6,  7,  and  Art.  3,  §  19 ;  Comp.  Stat.,  chaps. 
40,  88;  Comp.  Stat.,  Ch.  77,  §§  74,  75,  76,  the  respond- 
ents claim: 

1.     That  the  revenue  provided  for  board  and  care  of  tho 
insane  is  a  "  State  Tax.''     Cooley  Cons.  Lim.,  496.    Mur- 
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ray  i\  Lehman,  61  Miss.,  283.     State  v.  Liedtke,  9  Neb., 
468.     Dv/ndy  v.  Richardson  Cb.,  8  Neb.,  508. 

2.  As  such  it  must  be  levied  under  Const.,  Art.  9,  §  1. 
And  see  Turner  v.  AUhavSy  6  Neb.,  77.  Clotherv.  Maher^ 
15  Id.,  6.  OoveU  v.  Young,  11  Id.,  511.  Fletcher  v.  Oli- 
ver, 25  Ark.,  289.     People  v.  McCreery^  34  Cal.,  432. 

3.  It  is  incompetent  for  the  legislature  to  authorize  a 
local  tax  for  a  general  state  purpose.  Cooley  Taxation, 
1 04.  Dorgan  v.  Boston,  1 2  Allen,  223.  BammeU  v.  PkH- 
a.delphia,  65  Penn.  State,  146,  151. 

4.  The  tax  is  illegal,  for  it  is  not  competent  for  the  leg^ 
islature  to  impose  a  county  tax  for  county  purposes.  Cor- 
nell 17.  People,  107  111.,  372.  Hasbrouck  v.  Milwaukee,  13 
Wis.,  42.     Pope  v.  Phifer,  3  Heisk.,  682. 

5.  The  tax  is  a  violation  of  the  14th  amendment  to  the 
constitution  of  the  United  States.  The  revenue  sought  to 
be  enforced  taxes  a  part  of  the  tax  payers  twice.  Durkee 
r.  Janesville,  28  Wis.,  464.  This  tax  would  make  a  d^er- 
ent  rate  for  the  general  fund  tax  in  the  different  counties. 
Burroughs  Taxation,  Ch.  5. 

William  Leese,  Attorney  General,  and  T.  M.  Marqaett^ 
in  reply. 

The  county  is  simply  a  political  division  of  the  state, 
organized  as  a  part  of  the  machinery  of  the  state  for  the 
performance  of  functions  of  a  public  nature.  Barton  Co, 
V.  Walser,  47  Mo.,  189.  Laramie  Co,  v.  Albany  Co,,  92 
U.  S.,  307.  The  state  may  require  counties  to  take  care 
of  its  insane,  etc.  Poor  Commissioner  v.  Detroit,  28  Mich., 
234.  OUy  of  Alton  v,  Madison  Co.,  21  111.,  115.  The 
power  to  determine  what  shall  be  the  taxing  district  for 
any  particular  burden  is  purely  a  legislative  power,  and 
not  to  be  interfered  with  by  the  judiciary.  Cooley  on 
Taxation,  110.  People  v.  Supervisors,  20  N.  Y.,  262, 
People  V.  Lawrence,  41  N.  Y.,  137.  People  v.  Central  B. 
E.,  43  Cal.,  398. 
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Keese,  J. 

The  questions  involved  in  this  case  are  of  great  impor- 
tance to  the  state  and  to  the  people  of  the  several  counties, 
as  they  involve,  among  others,  the  question  of  the  potoer  of 
the  legislature  to  impose  upon  the  people  of  the  several 
counties  the  expense  of  the  maintenance  of  insane  persons 
at  the  state  hospital,  in  addition  to  the  general  state  tax 
levied  for  the  purpose  of  maintaining  this  institution. 

While  we  have  carefully  investigated  all  the  questions 
presented,  yet,  for  want  of  suflBcient  time  at  our  disposal 
to  discuss  each  one  with  that  degree  of  care  to  which  it 
seems  to  merit,  we  must  be  content  with  a  very  brief  state- 
ment of  our  conclusions,  without  any  elaboration. 

From  the  agreed  and  stipulated  facts  it  appears  that  the 
amount  of  tax  levied  by  the  state  authorities  has  been  suf- 
ficient to  maintain  the  hospital,  paying  all  the  expense  of 
board,  etc.,  of  all  the  patients,  so  that  it  has  not  been  a  matter 
of  absolute  necessity  for  its  maintenance  that  any  further 
burdens  should  be  imposed  upon  counties  having  patients 
there  under  the  provisions  of  section  47  of  chapter  40  of 
the  Compiled  Statutes  of  1886.  It  must  be  borne  in  mind 
that  the  question  here  is  simply  one  of  the  power  of  the 
legislature  to  impose  this  tax.  All  suggestions  as  to  its 
€ixpediency  must  be  banished  from  the  case.  The  legisla- 
tive department,  being  one  of  the  co-ordinate  branches  of 
the  government  of  the  state,  cannot  be  controlled  by  the 
courts  so  long  as  it  acts  within  its  jurisdiction  and  the  lim- 
itations of  the  constitution.  In  fact,  within  those  limits  it 
is  the  supreme  and  controlling  power  of  the  state,  and  both 
the  executive  and  judicial  must  yield  a  willing  obedience 
to  its  mandates.  _^ 

It  is  insisted  that  as  a  levy  of  tax  has  been  regularly 
made  for  the  maintenance  of  the  hospital,  it  is  not  within 
the  power  of  the  legislature  to  again  tax  the  people  of  the 
several  counties  for  the  maintenance  of  the  insane  sent  to 
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it  from  such  counties ;  that  it  is  double  taxation,  and  in 
effect  a  confiscation  of  the  property  of  the  citizen,  and  that 
all  such  taxation  must  necessarily  be  void.  It  must  be 
conceded  that  if  the  tax  is  in  excess  of  the  power  of  the 
legislatui*e  it  is  void,  and  if  it  is  a  double  tax  for  the  same 
purpose  it  is  in  excess  of  the  legislative  power,  and  there- 
fore void.  While  our  judgment  may  not,  and  does  not^ 
approve  the  method  adopted  for  the  support  of  the  hospital 
for  the  insane,  and  while  it  would  seem  that  the  burden  is 
made  unnecessarily  heavy,  yetj  as  we  have  suggested,  the 
question  of  propriety  is  for  the  legislature. 

By  the  statement  of  facts  agreed  upon,  it  appears  that 
the  taxes  imi)osed  by  the  state  at  large  are,  and  have  been^ 
sufficient  for  the  support  and  maintenance  of  the  hospital,, 
and  that  in  addition  thereto  each  county  is  required  to 
impose  a  tax  sufficient  to  pay  the  expense  of  its  patients 
who  are  there  confined. 

It  is  clearly  within  the  power  of  the  legislature  to  pro- 
vide for  the  maintenance  of  the  insane  by  general  taxation 
of  the  state,  and  to  relieve  the  several  counties  from  the  bur- 
den, except  as  they  bear  their  proportion  with  the  other 
counties  of  the  state;  or  to  require  each  county  to  maintain 
its  own  insane  in  hospitals  provided  by  them ;  or  to  pay 
the  expense  of  the  maintenance  of  their  insane  in  a  hospital 
provided  by  the  state.  In  this  each  state  has  adopted 
the  course  which  to  its  l^islature  has  seemed  most  judi- 
cious. And  we  think  it  is  clearly  within  the  l^islative  power 
to  provide  by  law  and  taxation,  in  the  first  instance,  for 
the  support  of  the  insane  by  the  state,  and  then  require  the 
counties,  which  otherwise  would  have  to  support  the  in- 
sane having  a  residence  within  their  borders,  to  repay  the 
state  the  amount  thus  expended.  Any  other  view  would 
leave  the  care  of  this,  the  most  unfortunate  class  of  our 
citizens,  to  the  will  and  caprice  of  the  county  boards  of  the 
several  counties  in  the  state,  which  would  result  in  any- 
thing but  a  harmonious  system  of  caring  for  them.     We 
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have  carefully  examined  all  the  authoritie8  cited  by  the 
respondent,  and  are  unable  to  arrive  at  any  other  conclu- 
sion. This  seems  to  be  the  policy  of  our  state,  and  we 
think  the  right  to  adopt  such  a  policy  cannot  be  success- 
fully questioned.  The  wrong,  if  any  exists,  seems  to  be  an 
error  of  judgment  in  the  amount  of  tax  necessary  to  be 
levied  by  the  state  to  insure  the  carrying  out  of  the  pur- 
pose of  the  law.  This  may  be  in  part  the  result  of  over- 
sight, or  it  may  have  become  necessary  by  the  failure  of 
the  several  counties  to  collect  and  pay  over  the  amounts 
required  by  the  section  (47)  above  referred  to.  Perhaps  the 
latter.  Again,  there,  are  many  patients  whose  residence 
cannot  be  ascertained,  and  for  whom  provision  must  be 
made.  It  would  be  clearly  unjust  to  require  the  county 
in  which  the  insane  person  is  apprehended  to  pay  the 
'  expense  of  his  maintenance ;  this  must  be  done,  if  at  all, 
by  state  taxation.  It  is  very  properly  provided  by  section 
48,  Id.,  that  the  estates  and  relatives  of  insane  persons, 
when  able  to  do  so,  shall  reimburse  the  county  for  the 
money  paid,  thereby  making  the  counties  the  losers  only 
to  the  extent  of  money  paid  out  for  those  who  are  unable 
to  support  themselves. 

Other  questions  are  presented  •  by  the  very  able  brief  of 
counsel  for  the  respondent  which  require  attention,  and 
will  be  briefly  noticed. 

It  is  claimed  that  the  tax  required  to  l)e  levied  by  sec- 
tion 47  is  a  state  tax,  and  therefore  the  county  has  no 
authority  to  make  the  levy,  and  further,  that  such  levy 
would  be  a  violation  of  the  fundamental  requirement  that 
taxation  shall  be  uniform  throughout  the  state.  While 
it  is  true  that  the  hospital  for  the  insane  is,  as  argued 
by  the  respondents,  a  state  institution,  yet,  as  we  have 
seen,  the  maintenance  of  the  insane  is  not  necessarily  a 
state  burden,  and  therefore  it  is  within  the  power  of  the 
legislature  to  require  that  the  tax  may  be  levied  and  col- 
lected by  each  county  for  the  purpose  of  reimbursing  the 
39 
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jitate,  and  we  think  it  is  also  within  the  power  of  the 
legislature  to  require  the  tax  so  levied  to  be  placed  with 
other  taxes  going  to  the  state  in  order  that  it  may  be 
withdrawn  from  the  control  of  the  county  officers,  and 
set  apart  at  the  outset  to  the  use  for  which  it  is  levied. 
This  being  true,  the  requirement  of  uniformity  is  not 
violated,  as  the  tax  is  uniform  throughout  the  taxing  dis- 
trict in  which  it  is  levied.     This  is  all  that  is  required. 

Again,  it  is  claimed  that  if  the  tax  is  a  county  tax,  it  is 
not  competent  for  the  legislature  to  make  the  levy,  that 
such  tax  can  only  be  imposed  by  county  authority.  This 
is  true,  but  by  an  examination  of  the  law  it  will  appear 
that  the  tax  is  not  levied  by  the  state  or  its  officers.  The 
state  auditor  is  required  to  notify  the  county  clerk  of  each 
county  the  amount  due  from  it  to  the  state.  The  county 
is  charged  with  the  amount  in  gross.  The  proper  esti- 
mates of  the  amount  of  tax  necessary  to  pay  the  indebted- 
ness are  made  by  the  county  officers,  and  when  the  per- 
centage of  levy  is  ascertained  by  them,  it  is  their  duty  to 
levy  the  tax  and  place  it  against  the  property  in  the 
county.  The  tax  is  not  levied  by  the  state  but  by  the 
county,  for  the  purpose  of  paying  an  indebtedness  due  the 
8tate  and  ascertained  by  its  officers. 

The  suggestion  that  the  imposition  of  the  tax  provided 
for  in  section  47  is  in  violation  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States  has,  we  think, 
been  sufficiently  noticed  by  the  foregoing.  There  are  no 
unequal  exactions  or  burdens  imposed  by  the  section. 

It  is  urged  that  if  the  writ  is  allowed  as  prayed  for  in 
this  case,  and  the  other  counties  of  this  state  are  required 
to  pay  the  amounts  charged  to  them,  it  will  enforce  the 
payment  of  a  large  amount  of  money  into  the  state  treasury 
which  is  not  necessary,  and  has,  virtually,  already  been 
paid  in  the  form  of  taxation  under  the  general  tax  levy  of 
the  state,  as  many  other  counties,  like  the  relator,  have 
failed  to  levy  the  tax,  or  if  levied  and  collected,  to  pay 
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the  same  to  the  state  treasurer.  This  fact  may  account 
for  the  high  rate  of  taxation  made  necessary  for  the  sup- 
port of  the  hospital  for  the  insane.  If  the  tax  had  been 
levied,  and  the  money  paid  over  by  the  county  treasurers 
as  required  by  law,  it  would  have  materially  affected  the 
levy  by  the  state  board  of  equalization,  for  we  must  pre- 
sume they  were  governed  by  the  actual  necessities  of  the 
case,  and  by  their  official  oaths.  Section  75  of  the  reve- 
nue law  (Chapter  77,  Compiled  Statutes  of  1885)  pro- 
vides that  the  rate  of  general  state  tax  shall  be  suflScient  to 
realize  the  amount  necessary  to  meet  appropriations.  It 
cannot  be  supposed  that  the  state  board  of  equalization 
will  impose  an  unjust  or  oppressive  tax,  or  that  they  would 
levy  the  full  amount  necessary  to  meet  all  the  expenses  of 
the  state  institutions,  if  a  large  amount  of  money  was  in 
the  treasury  to  the  credit  of  the  funds  from  which  the 
ap[)ropriations  were  made,  but,  in  the  language  of  the 
statute,  "an  amount  necessary  to  meet  the  appropriations'' 
would  be  the  full  measure  of  their  duty.  An  unreason- 
able excess  could  and  should  be  controlled  by  the  courts. 
We  fully  agree  with  counsel  that  it  is  not  in  accordance 
with  the  spirit  of  the  institutions  of  this  country  that  large 
araonnts  of  money  should  be  wrung  from  the  people  by 
taxation  and  placed  in  the  public  treasuries,  for  such  a 
condition  is  universally  followed  by  extravagance  in  public 
expenditures.  But  this  must,  in  the  first  instance  at  least, 
be  left  to  the  wisdom  of  the  proper  department  of  the 
government. 

By  the  stipulation  of  facts  it  is  shown  that  a  number 
of  patients  are,  and  have  been,  in  the  hospital,  the  charges 
for  whose  keeping  are  made  to  Douglas  county,  while  the 
records  show  that  the  legal  settlements  of  such  persons 
were  not  in  the  county  named.  By  section  23  of  tlie 
act  under  consideration  it  is  made  the  duty  of  the  com- 
missioners of  insanity  of  each  county  to  ascertain  the  legal 
settlement  of  insane  persons,  and  certify  the  same  to  the 
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superintendent  of  the  hospital.  If  it  is  not  in  the  county, 
the  expense  of  his  maintenance  should  not  be  charged  to  it. 
rt  is  also  provided  that  if  the  legal  settlement  is  in  another 
county  in  the  state,  the  expense  should  be  charged  to  such 
county  ;  and  by  section  27,  it  is  provided  that  if  the  insane 
person  has  no  legal  settlement,  or  if  the  settlement  cannot 
be  ascertained,  the  person  shall  be  supported  at  the  expense 
of  the  state.  By  this  the  county  commissioners  of  insanity 
are  the  judges  of  the  place  of  legal,  settlement.  There  is 
no  suggestion  of  want  of  good  faith  on  their  part,  or  a 
failure  to  honestly  decide  the  questions  before  them,  yet 
we  find  that  these  provisions  of  the  law  have  been  ignoi'ed, 
and  Douglas  county  is  called  upon  to  answer  for  the  main- 
tenance of  persons  for  whose  support  they  were,  and  are, 
in  no  sense,  legally  bound.  Of  this  class  we  notice  the 
following : 

Fred  Larson,  legal  settlement,  unknown $  113  72 

Immanuel  Harrison,  same  as  above 37  15 

Boraora  Evans  (or  Homar),  same  as  above 601  68 

Cristina  Halquist,  legal  settlement,  unknown 1564  10 

Marietta  Albra  (or  Aubray),  legal  settlement,  un- 
known, and  so  stand  in  commission's  warr't..  1537  23 
Patrick  Bickman,  legal  settlement  found  by  the 

commissioners  of  insanity  to  be  in  Chicago..     770  86 
Amos  B.  Dunn,  legal  settlement  found  by  com- 
missioners of  insanity  to  be  at  Minneapolis, 

Minn 50  29 

Amos  Robinson,  legal  settlement,  tinknown,  and 

so  stated  in  warrant  of  admission 89  16 

Cornelius  Morse,  legal  settlement,  unknown,  and 

so  stated  in  warrant  of  admission 68  58 

N.   S.   Minor,   legal    settlement,    Erie  county, 

Penn.,  and  so  stated  in  warrant  of  admission     188  10 

John  Johnson,  agreed  to  be  erroneous 22  29 

John  Bunse,  legal  settlement,  Germany,  and  so 

found  by  me  commissioners  of  insanity 14  15 

Making  a  total  of $5057  31 
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Which  is  sought  to  be  imposed  upon  Douglas  county  by 
the  management  of  the  hospital,  without  any  authority  of 
law.  The  fact  that  the  examining  physician  may  have 
certified  that  the  legal  settlement  of  some  were  in  Douglas 
county  can  afford  no  authority  for  the  charge.  The  law 
makes  it  the  official  duty  of  the  commissioners^  and  their 
finding  and  certificate  must  control,  unless  it  should  be 
made  to  appear  (hat  they  were  untruthful  upon  a  further 
investigation  of  the  facts. 

We  therefore  hold  that  under  the  law,  as  it  now  exists, 
each  county  in  the  state  is  liable  to  the  state  for  the  support 
of  all  insane  persons  sent  to  the  hospital  from  such  county, 
having  a  legal  settlement  therein,  and  that  it  is  the  duty 
of  the  county  officers  to  levy,  collect,  and  pay  over  to  the 
state  treasurer  the  amount  necessary  to  pay  the  same,  and 
that  it  is  the  duty  of  the  respondents  to  levy  the  necessary 
taxes  within  the  constitutional  limit  to  pay  the  same, 
which  is  found  to  be  $31,499.03,  unless  by  agreement  of 
parties,  or  upon  reference,  if  so  desired,  a  different  sum 
shall  be  found  to  be  due.  But  that  no  county  is  legally 
held  for  the  support  of  those  sent  to  the  hospital  by  its 
officers,  whose  legal  settlement  is  not  in  such  county. 

As  respondents  have  signified  their  willingness  to  abide 
the  determination  of  this  case  and  levy  such  tax  as  may  be 
ordered  without  a  writ  being  issued,  the  writ  of  mandamus 
will  be  withheld  and  not  issued  unless  in  case  of  a  refusal 
to  comply  with  the  judgment  of  the  court. 

Judgment  acxx)ri)ingly. 

Maxwell,  Ch.  J.,  dissenting. 

I  am  unable  to  give  my  assent  to  the  conclusion  reached 
by  the  majority  of  the  court  and  will  state  the  reasons  for 
my  dissent.  Sec.  46  of  the  act  for  the  government  of  the 
hospital  for  the  insane  provides  that,  "The  board  of  trus- 
tees shall  from  time  to  time  fix  the  sum  to  be  paid  per 
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week  for  the  board  and  care  of  patientsj  and  to  arrive  at 
such  sum  shall  estimate  the  total  outlay  as  far  as  possible 
from  the  sums  actually  paid  per  annum,  and  the  weekly 
sum  so  fixed  shall  be  the  sum  said  hospital  shall  be  en- 
titled to  demand  for  the  keeping  of  any  patient^  and  the 
certificate  of  the  superintendent,  attested  by  the  seal  of  the 
hospital,  shall  be  evidence  in  all  places  of  the  amount  due 
as  fixed/' 

Sec.  47  provides  that,  "  The  superintendent  shall  certify 
to  the  auditor  of  state  on  the  first  days  of  March,  June^ 
September,  and  December  the  amount  (not  previously  cer- 
tified by  him)  due  to  said  hospital  from  the  several 
counties  having  patients  chargeable  thereto,  and  said  au- 
ditor shall  pass  the  same  to  the  credit  of  the  hospitaL 
The  auditor  shall  thereupon  notify  the  county  clerk  of 
each  county  so  owing  of  the  amount  thereof  and  charge 
the  same  to  said  county,  and  the  board  of  county  commis- 
sioners shall  add  such  amount  to  the  next  state  tax  to  be 
levied  in  said  county,  and  pay  the  amount  so  levied  into  the 
state  treasury J*^ 

Under  these  provisions  the  sum  of  $4.00  per  week  for 
each  patient  sent  to  the  hospital  was  charged  to  the  county 
sending  the  same,  and  this  continued  till  December  1st,  1 879, 
and  since  that  time  the  charge  has  been  $3.00  per  week. 
It  is  conceded  that  the  sums  thus  charged,  if  collected,  will 
pay  all  expenses  of  the  hospital.  In  B.  &  31.  R,  R.  Co. 
V.  Saunders  County,  16  Neb.,  123,  and  5.  &  M.  R.  R.  Cb^ 
V.  Cass  County,  16  Neb.,  136,  this  tax  was  held  to  be  a 
valid  charge  against  a  county.  So  far  as  this  case  is  con- 
cerned it  can  make  no  difference  whether  it  is  a  county  or 
state  tax.  It  is  in  fact  a  charge  against  each  county  based 
on  the  number  of  patients  sent  to  the  hospital.  It  is  not 
material  whether  called  a  state  or  county  tax,  as  the  money 
paid  by  the  tax  payers  is  levied  and  collected  for  the  sap- 
port  of  the  hospital. 

By  the  third  paragraph  of  the  stipulation  of  facts  in  thia 
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case  it  appears  that, "  From  the  year  1873  to  the  year  1885, 
iDclusive,  the  state  board  of  equalization,  and  the  state 
ofiBcers  in  that  behalf  provided,  in  deciding  upon  and  fixing 
the  rate  of  the  general  state  tax  (based  upon  the  appropria- 
tion made  each  year  by  the  legislature,  which  included  all 
expenses  of  insane,  including  board  and  care  of  all 
patients)  to  be  levied  for  each  current  year,  included  in 
the  rate  for  general  state  tax  each  current  year  a  sufiScient 
amount  to  meet  all  the  expenses  and  expenditures  of  what- 
ever nature  connected  with  the  maintenance  of  the  insane 
hospital,  and  including  the  cost  for  board  and  care  of  all 
patients  as  fixed  and  demanded  according  to  the  facts 
agreed  in  the  foregoing  statement  No.  2,  and  such  sum  was 
levied  for  that  purpose  as  a  part  of  the  general  state  tax 
the  same  as  other  general  state  taxes  each  year,  and  was 
collected  and  appropriated  and  used  for  defraying  said  ex- 
penses, including  the  board  and  care  of  all  patients,  and 
there  is  no  deficiency  in  that  regard.  The  respondent 
Douglas  county  paid  said  general  state  tax,  which  included 
said  expenses." 

It  will  be  seen  that  the  state  officers  in  fixing  the  rate 
of  taxation  added  to  the  general  state  tax  the  whole 
amount  required  each  year  for  the  support  of  the  hospital 
for  the  insane.  This  tax  has  been  collected  each  year  and 
paid  into  the  state  treasury,  and  drawn  out  on  the  warrants 
of  the  auditor  to  defray  the  expenses  of  the  hospital.  The 
amount  thus  paid  by  Douglas  county,  so  far  as  can  be 
ascertained,  is  about  equal  to  the  aggregate  of  the  charges 
against  it  for  patients  sent  from  that  county  to  the  hospital. 
That  county,  therefore,  has,  at  least  to  the  extent  of  the 
taxes  above  referred  to,  already  paid  and  dischai^ed  the 
tax  for  the  support  of  hospital  for  the  insane.  It  is  con- 
(ieded  that  no  part  of  the  money  now  sought  to  be  collected 
is  necessary  for  the  support  of  the  hospital;  but  that  as 
the  statute  makes  the  counties  liable  for  patients  sent  by 
them  to  that  place,  that  notwithstanding  the  expenses  have 
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been  paid  by  a  levy  on  all  the  property  of  the  tax  payers 
in  the  state,  still  the  oounties  are  liable  to  the  state  upon 
this  claim.  In  answer  to  this  objection  we  must  consider 
that  all  appropriations  made  by  the  legislature  are  of  a 
specific  sum  for  a  specific  purpose,  of  which  only  "so 
much  thereof  as  may  be  necessary"  is  to  be  expended. 

Only  so  much,  therefore,  as  was  necessary  to  supply  any 
deficiency  that  may  have  arisen  from  inability  to  collect 
some  portion  of  the  sum  charged  against  each  county  for 
patients  sent  by  it  to  the  hospital  should  have  been  levied 
as  a  general  state  tax  for  the  support  of  the  hospital.  This 
would  have  been  a  very  small  sum.  If  any  of  the  counties 
failed  to  levy  the  tax  to  pay  the  charges,  proceedings  by 
mandamus  in  a  proper  case  would  have  compelled  action. 
As  the  most  of  the  counties  of  the  state  failed  to  levy  taxes 
to  pay  the  charges  for  patients  sent  by  them,  and  from  un- 
certainty no  doubt  as  to  the  validity  of  the  provision 
making  patients  a  county  charge,  the  state  board  have 
caused  a  sufiicient  amount  to  be  levied  each  year  to  pay 
all  exjienses  of  the  hospital.  No  doubt,  under  the  circum- 
stances, they  were  justified  in  doing  this.  But  the  tax  thus 
levied  and  collected  from  a  county  for  the  support  of  the 
hospital  should  be  credited  to  it  against  the  charges  for 
patients  sent  by  it  to  the  hospital.  The  legislature  never 
intended  that  the  amount  charged  against  each  county  for 
patients  should  be  collected,  and  also  an  equal  amount  for 
the  ^me  purpose — the  support  of  the  hospital — by  a  general 
tax.  And  the  legislature,  under  our  constitution,  has  no 
authority  to  impose  double  taxation.  Sec.  1,  Art.  9  of  the 
constitution  provides  that,  *'  the  legislature  shall  provide  such 
revenue  as  may  be  needful  by  levying  a  tax  by  valuation,*' 
etc.  And  Sec.  19,  Art.  3,  provides  that,  *^each  legislature 
shall  make  appropriations  for  the  expenses  of  the  govern- 
ment until  the  expiration  of  the  first  fiscal  quarter  after 
the  adjournment  of  the  next  regular  session,  and  all  appro- 
priationa  shall  end  with  such  fiscal  quarter.     And  when- 
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ever  it  is  deemed  necessary  to  make  further  appropriations 
for  deficiencies,  the  same  shall  require  a  two-thirds  vote  of 
ell  the  members  elected  to  each  house,  and  shall  not  exceed 
the  amount  of  revenue  authorized  by  law  to  be  raised  in 
8u<-h  time/*  That  is,  the  legislature  is  absolutely  prohib- 
ited from  making  appropriations  beyond  "the  expiration 
of  the  first  fiscal  quarter  after  the  adjournment  of  the  next 
i*^ular  session." 

Sec,  22,  Art.  3,  provides  that,  "  no  money  shall  be  drawn 
from  the  treasury  except  in  pursuance  of  a  si)ecific  appro- 
priation made  by  law,  and  on  the  presentation  of  a  war- 
rant issued  by  the  auditor  thereon,  and  no  money  ahaU  be 
diverted  from  any  appropriation  made  for  any  purpose,  or 
taken  from  any  fund  whaJteveVy  either  by  joint  or  separate 
resolution,"  etc. 

The  constitution  limits  the  power  of  the  legislature  in 
imposing  taxes  to  such  as  may  be  necessary,  and  limits  the 
time  for  which  they  may  be  imposed  so  that  no  appropri- 
ation can  be  made  for  a  longer  period  than  two  years  and 
a  quarter.  Sec.  9,  Art.  3,  also  provides  that  bills  appro- 
priating money  "shall  originate  only  in  the  house  of  rep- 
resentatives." Now,  will  it  be  seriously  contended  that 
as  the  l^islature  is  restricted  by  the  constitution  to  such 
appropriations  as  are  needful^  and  possesses  no  power  to 
divert  money  raised  for  one  purpose  to  a  different  one,  and 
has  no  authority  to  make  an  appropriation  beyond  the  first 
fiscal  quarter  after  the  adjournment  of  the  next  regular 
session,  that  it  can  evade  the  law  by  indirection  and  impose 
twice  the  amount  of  taxes  necessary  for  any  specific  pur- 
pose. If  so,  a  sufficient  amount  may  be  raised  by  direct 
tax  to  support  the  penitentiary,  and  a  charge  per  capita 
against  each  county  for  the  priFoners  sent  by  it  sufficient 
in  the  aggregate  to  pay  all  expenses,  and  the  same  rule 
may  be  applied  to  the  deaf  and  dumb  and  blind  asylums 
and  other  institutions  of  the  state,  and  the  treasury  be 
filled  with  money  for  which  there  was  no  use  whatever. 
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There  is  no  power  of  government  more  liable  to  abuse 
than  the  taxing  power;  hence  the  constitution  limited  and 
restricted  it.  The  effect  of  this  decision,  however,  will  be, 
I  fear,  to  break  down  the  barriers,  and  under  various  sub- 
terfuges fill  the  treasury  with  funds  not  required  by  the 
necessities  of  government.  It  may  be  said,  however,  that 
Douglas  county  sent  a  large  number  of  patients  to  the  hos- 
pital and  is  indebteil  to  the  state  for  their  support.  The 
answer  to  this  is,  that  the  charges  against  Douglas  and 
other  counties  were  for  the  support  of  the  hospital — the 
tax  to  be  levied  for  that  purpose,  a  state  tax  for  that 
identical  purpose  was  levied  on  Douglas  and  other  counties, 
and  has  been  collected  and  paid.  If  Douglas  county  had 
not  paid  this  state  tax  there  would  be  force  in  this  argu- 
ment, but  having  paid  the  tax  and  thereby  contributed  its 
full  proportion  to  the  support  of  the  hospital  it  has  per- 
formed its  full  duty  in  that  regard.  The  fact  that  the 
taxes  were  levied  and  collected — not  as  a  charge  against 
the  county  for  patients  sent  to  the  hospital,  but  as  a  direct 
tax  for  its  support,  can  make  no  difference  where  the  money 
when  collected  in  either  way  is  to  be  applied  to  the  same 
purpose — the  support  of  the  hospital.  In  either  way  the 
money  is  levied  and  collected  by  the  counties  and  paid 
over  by  them  to  the  state  treasurer.  The  burden  in  either 
case  must  be  borne  by  the  tax  payersy  and  having  dis- 
charged their  obligations  once  in  that  regard  the  legislature 
possesses  no  power  to  impose  the  same  duty  in  a  different 
form  for  the  same  purpose. 

But  it  is  said  some  of  the  counties  have  paid  this  tax, 
and  others  not,  and  it  would  be  unjust  to  such  counties  as 
have  paid  to  permit  the  others  to  avoid  paying  the  tax.  It 
appears  that  but  a  very  small  proportion  of  the  counties 
have  paid  the  per  capita  charge,  there  being  less  than  $150,- 
000  in  all  collected.  This  the  legislature  can  readily  adjust 
by  giving  such  counties  credit  upon  the  tax  to  be  hereaf- 
ter collected,  so  that  there  is  no  difficulty  in  that  regard. 
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So  in  regard  to  any  inequality  in  the  burden  in  the  differ- 
ent counties^  as  where  the  direct  tax  will  amount  to  more 
or  less  than  the  charges  for  patients  sent  from  that  county. 
But  to  the  extent  of  the  direct  taxes  levied  and  paid  by  a 
county  for  the  support  of  the  hospital  it  should  be  credited 
as  against  any  liability  for  patients  sent  from  that  county* 
The  attorney  general  has  done  well  to  call  attention  ta 
these  matters,  in  order  that  the  validity  of  law  may  be 
tested  and  the  proper  steps  taken  to  prevent  double  taxa-- 
tion.     The  writ  should  be  denied. 
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Atjguste  Stettnische,  appellant,  v.  Wjuaau  Lamb^ 
appellee. 

1.  Adverse  FoBseBBion :  title.  Adyene  pofiaeesion  of  real  es- 
tate, if  continued  without  interruption  for  the  length  of  time 
prescribed  by  the  statute  for  the  enforcement  of  the  right  of  en^ 
try,  is  evidence  of  a  fee. 

2. :  CASE  STATED.  Where  the  purchaser  of  a  lot  upon  re- 
ceiving a  deed  therefor  erects  a  building  thereon,  and  enters  into  flO  368 
possession,  and  afterwards  sells  and  conveys  the  premises,  a  num- 
ber of  transfers  of  the  property  being  thereafter  made,  and  the^ 
building  at  times  being  vacant,  but  no  interruption  by  an  ad« 
Tersedaim  to  the  title  of  the  occupant,  Meld,  That  the  possession 
was  continuous,  and  after  the  expiration  of  ten  years  the  occu- 
pant possessed  the  fee. 

8.  Beal  EBtate.  Possessions  may  be  tacked  if  one  comes  in  under 
the  other  and  the  possessory  estates  are  connected  and  continuous,. 

4.   :  PRINCIPAL  AND  AGENT:  PURCHASE  BY  AGENT.  A 

party  will  not  be  permitted  to  purchase  property  and  hold  it  for 
his  own  benefit,  when  he  has  a  duty  to  perform  in  relation  thereta 
which  is  inconsistent  with  his  character  as  a  purchaser  on  hi& 
own  account.     Columbus  Co,  v,  Hurford,  1  Keb.,  146. 

Appeal  from  Gage  county.     Heard  below  on  report  of 
N.  K.  Origgs,  referee. 
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J.  B.  Webster,  for  appellant. 

1.  We  contend  possession  once  established  in  Mrs. 
Towle  by  material  acts  of  visible  and  notorious  ownership 
must  be  presumed  to  continue  until  open,  notorious,  adverse 
is  proved  to  have  taken  place  in  some  one  dae.  Clements  v. 
LampMn,  34  Ark.,  598,  602.  Marston  v.  Howe,  43  Ala., 
271,  285.  Rayner  v.  Lee,  20  Mich.,  384,  386.  No  at- 
tempt is  made  to  prove  adverse  possession  in  any  one  else 
save  Wallis'  own  agent,  and  only  by  hearsay  evidence  of 
his  declarations. 

2.  Reasonable  lapse  of  time  between  successive  tenancies 
(as  in  this  case,  from  April  24  to  May  1st  or  May  15th) 
does  not  break  the  continuity  of  adverse  possession.    De  La 

Vega  v.  Butler,  47  Tex.,  529,  534. 

3.  Possession  must  be  suitable  to  the  character  of  the 
locus  quoy  and  the  use  to  which  the  premises  are  put,  and 
such  possession  is  proven.  Webb  v.  Richardson,  42  Vt, 
473,  465.  Holdfast  v.  Shepherd,  6  Iredell,  361.  Draper 
V.  Shoot,  25  Mo.,  197,  199.  Brumagim  v.  Bradshaw,  39 
€al.,  24,  45-6.  Beaupland  v.  McKeen,  28  Pa.  St.,  124, 
134.  Ewing  v.  Burnet,  11  Peters,  41,  53.  Stephens  t?.* 
Leach,  19  Pa.  St.,  262,  265.  These  premises  being  leased 
to  parties  for  business  purposes,  vacancy  for  a  short  time  at 
•change  of  tenancies  is  not  abandonment.  By  holding  the 
premises  out  for  rent,  and  soon  renting  the  same,  dominion 
is  asserted^  possession  maintained.  The  hostile  flag  was 
kept  flying.  Without  proof  of  actual  ouster,  that  is  enough. 
The  evidence  shows  that  T.  O.  Wall  is  obtained  his  posses- 
sion, under  employment  of  plaintiff*,  for  purpose  of  control- 
ling and  renting  the  premises,  he  being  a  real  estate  agent. 
That  being  so,  his  occupation  was  not  adverse  to  plaintiff. 
He  could  not  set  up  an  adverse  possession  upon  a  posses- 
sion so  acquired.  So  that  his  possession  and  Spoerri's  was 
that  of  plaintiff*,  and  not  adverse  to  plaintiff*,  and  plaintiff's 
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possession  continued  to  November  16,  1877,  when  Lamb, 
received  attornment  of  plaintiff's  tenant. 

L,  W,  Colby ^  for  appellee,  argued  the  cause  on  the  facts^ 
and  upon  the  law  relative  to  adverse  possession  cited  Sedg^ 
wick  and  Wait  on  Trial  of  Tide  to  Land,  §§  731,  737^ 
738,  740, 746. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Gage 
county  by  the  plaintiff  against  the  defendant  to  cancel 
certain  tax  deeds  on  lot  1,  block  66,  in  the  city  of  Beatrice,, 
and  to  cancel  a  quit-claim  deed  executed  in  1881  by  one 
G.  W.  Mnmford  to  said  defendant  for  said  lot.  The  de- 
fendant claimed  title  under  certain  tax  deeds  and  the  deed 
from  G.  W.  Mumford.  The  cause  was  referred  to  a  ref- 
eree, who  found  the  facts  as  follows: 

"1.  That  the  site  of  the  town  of  Beatrice,  of  which  lot 
one  in  block  sixty-six,  now  in  controversy,  is  a  part,  was 
entered  by  Herman  M.  Reynolds,  as  mayor  of  said  town, 
on  the  12th  day  of  August,  1859,  and  the  same  was  after- 
wards, to-wit,  on  the  28th  day  of  January,  1862,  patented 
to  said  Herman  M.  Reynolds,  as  such  mayor,  such  con- 
veyance being  mr.de  by  the  government  of  the  United 
States. 

"  2.  That  on  the  30th  day  of  March,  1 860,  George  W. 
Mumford  became  the  legal  owner  of  the  lot  in  controversy^ 
by  deed  of  conveyance  made  out,  executed  by  the  said 
Herman  M.  Reynolds  as  such  mayor  aforesaid. 

"3.  That  on  the  28th  day  of  November,  1881,  the 
said  George  W.  Mumford,  who  had  not  previously  parted 
with  the  title  to  said  lot,  conveyed  the  same  by  deed  of 
quit-claim  to  the  defendant  William  Lamb. 

"4.  That  on  the  21st  day  of  June,  1865,  one  L  P. 
Mumford  conveyed  the  lot  in  controversy  by  warranty 
deed  to  Catherine  Towle. 
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"5.  That  on  the  12th  day  of  September,  1867,  said 
Catheriue  Towle  and  Albert,  her  husband,  conveyed  the 
said  lot  by  warranty  deed  to  Joseph  Saunders, 

"  6.  That  on  the  8th  day  of  July,  1869,  said  Joseph  Saun- 
ders and  Emmers,  his  wife,  conveyed  the  said  lot  by  war- 
ranty deed  to  D.  S.  Jones  and  L.  C.  Reinbold. 

"  7.  That  on  the  25th  day  of  September,  1869,  said  D. 
S.  Jones  conveyed  the  undivided  one-half  of  said  lot  by 
warranty  deed  to  Chas.  Vogt. 

"  8.  That  on  the  28th  day  of  August,  1870,  said  Charles 
Vogt  conveyed  the  undivided  one-half  of  said  lot  by  war- 
ranty deed  to  L.  C.  Reinbold. 

"9.  That  on  the  14th  day  of  October,  1871,  J.  L. 
Webster,  register  in  bankruptcy,  conveyed  the  said  lot  to 
C  P.  Patterson,  assignee  of  the  estate  of  L.  C.  Heinbold 
and  Caroline  Vogt. 

"10.  That  on  the  25th  day  of  December,  1872,  said 
C.  P.  Patterson,  as  assignee  as  aforesaid,  conveyed  said  lot 
by  deed  of  quit-claim  to  Henry  N.  Shewall. 

"11.  That  on  the  27th  day  of  December,  1873,  said 
Henry  N.  Shewall  conveyed  the  said  lot  by  deed  of  quit- 
claim to  the  said  plaintiff,  Auguste  Stettnische. 

"12.  That  on  the  9th  day  of  September,  1875,  defend- 
ant William  Lamb  purchased  the  said  lot  at  tax  sale  for 
the  taxes  assessed  thereon  for  the  year  1874,  and  that  at 
the  time  of  such  purchase  by  said  Lamb  the  taxes  assessed 
upon  the  said  lot  for  the  years  1872  and  1873  were  delin- 
quent and  unpaid,  and  were  not  included  in  the  amount  for 
M'hich  said  lot  was  sold  as  aforesaid  to  said  defendant 
William  I^mb. 

"  13.  That  on  the  16th  day  of  November,  1877,  Hiram 
P.  Webb,  treasurer  of  Gage  county,  Nebraska,  conveyed 
the  said  lot  by  treasurer's  tax  deed  to  said  defendant  Wil- 
liam Lamb  under  and  by  virtue  of  said  tax  sale  of  Sep- 
tember 9th,  1875,  but  said  tax  deed  fails  to  show  where 
the  said  lot  was  sold  by  the  said  treasurer  of  said  Gage 
county. 
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"14.  That  on  the  28th  day  of  January,  J  879,  John 
Ellfcj,  as  treasurer  of  Gage  county,  Nebraska,  conveyed  the 
said  lot  by  treasurer's  tax  deed  to  said  defendant  William 
Lamb  under  and  by  virtue  of  the  said  tax  sale  of  Septem- 
ber 9th,  1875. 

"  15.  That  on  the  9th  day  of  August,  1875,  said  defend- 
ant William  Lamb  began  an  action  in  this  court  against 
Charles  Vogt  and  William  Vogt,  to  have  the  lot  now  in 
controversy  held  to  be  the  property  of  said  Charles  Vogt, 
and  to  have  the  same  ordered  to  be  sold  to  pay  certain  in- 
debtedness owed  by  said  Charles  Vogt  to  said  William 
Lamb. 

"16.  That  on  the  12th  day  of  Oct.,  1876,  said  William 
Lamb  made  the  plaintiff  herein  a  co-defendant  with  said 
Charles  Vogt  and  William  Vogt,  by  the  filing  of  an 
amended  petition  in  the  cause  last  above  mentioned.  The 
object  of  the  said  cause  was  not,  however,  changed  by  the 
filing  of  said  amended  petition. 

"17.  That  L  P.  Mumford,  who  made  the  conveyance 
of  the  lot  in  controversy  to  Catherine  Towle,  was  never  in 
possession  of  said  lot. 

"18.  That  after  said  conveyance  by  said  I.  P.  Mumford, 
the  said  Catherine  Towle  took  actual  pos-^^ession  of  said 
lot  either  in  the  years  1865  or  1866  (tlie  evidence  does 
not  show  which),  and  erected  a  store  building  thereon,  and 
continued  in  the  actual  possession  and  occupation  thereof 
until  she  conveyed  the  same  to  Joseph  Saunders. 

"19.  That  immediately  after  the  conveyance  last  men- 
tioned, the  said  Joseph  Saunders  took  actual  possession  of 
the  said  lot,  and  continued  actual  occupation  and  posses- 
sion thereof  until  the  date  of  the  conveyance  to  D.  S. 
Jones  and  L.  C.  Reinbold. 

"20.  That  the  evidence  does  not  disclose  when,  if  at  all, 
D.  S.  Jones  and  L.  C.  Reinbold  took  actual  possession 
of  the  lot  in  controversy  under  the  conveyance  from  said 
Joseph  Saunders  and  wife,  nor  does  the  evidence  disclose 
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how  long,  if  at  all,  they  were  in  the  actual  possession  of 
said  lot  prior  to  September  28th,  1869,  the  date  of  the 
conveyance  by  said  D.  8.  Jones  to  Charles  Vogt. 

*'21.  That  the  evidence  shows  that  Jones  and  Vogt  paid 
the  taxes  assessed  upon  said  lot  for  the  year  1870/ but  it 
fails  to  disclose  what  portion  of  the  time,  if  any,  said 
Charles  Vogt  and  L.  C.  Reinbold  were  in  the  actual  pos- 
session of  said  lot  prior  to  August  28th,  1870,  the  date  of 
the  conveyance  by  said  Charles  Vogt  to  L.  C.  Reinbold/* 

The  referee  further  finds  that  the  evidence  fails  to  show 
when  L.  C.  Reinbold  &  Co.  took  possession,  or  that  C. 
P.  Patterson,  assignee,  or  Henry  N.  Shewall  were  ever  ia 
actual  possession.  He  also  finds  that  the  premises  *' be- 
came vacant  April  1st,  1874,  and  so  remained  for  a  short 
time;  that  thereafter  T.  O.  Wallis  had  the  actual  possession 
thereof,  and  claimed  to  be  the  owner  of  said  premises ;  that 
said  T.  O,  Wallis  then  rented  the  premises  to  movers  for 
a  number  of  nights ;  the  said  T.  O.  Wallis  while  claiming 
to  be  the  owner  of  said  premises,  and  on  the  15th  day  of 
May,  1874^  rented  them  to  one  Agatha  Spoerri,  and  col- 
lected and  received  from  her  two  months  rental  therefor ; 
that  during  the  said  two  months  the  said  Agatha  Spoerri 
remained  in  actual  possession  of  said  premises  as  tenant  of 
said  T.  O.  Wallis ;  that  after  the  expiration  of  the  said  two 
months  the  said  Agatha  Spoerri  paid  rent  for  a  time,  but 
how  long  the  evidence  does  not  disclose,  to  Charles  Vogt> 
upon  his  demand;  that  owing  to  a  controversy  in  regard  ta 
the  title  of  said  premises  the  said  Agatha  Spoerri  declined 
to  pay  rent  to  any  one  thereafter;  that  said  Agatha 
Spoerri  and  Jacob,  her  husband,  paid  for  said  Charles 
Vogt  certain  taxes  assessed  upon  said  lot."  The  referee 
found  that  the  defendant  had  been  in  the  actual  possession 
of  the  premises  ever  since  the  1 6th  day  of  November,  1877, 
and  that  I.  P.  Mumford,  and  those  claiming  under  him,, 
had  not  been  in  actual  possession  continuously  for  ten 
years  prior  to  November  16th,  1877,  consequently  that  the 
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defendant  was  entitled  to  judgment.  Exceptions  were 
filed  to  the  report,  which  were  overruled,  and  the  report 
confirmed.     The  plaintifi*  appeals. 

The  testimony  of  George  W.  Mumford  was  taken  by 
deposition.  He  te-stifies  that  in  March,  1864,  he  gave  his 
"  brother  Isma  Mumford  a  power  of  attorney  to  sell  any 
property  I  then  had  in  Gage  county,  Nebraska,  which  in- 
cluded any  and  all  lots  I  then  or  since  have  held  or  owned 
in  Beatrice."  There  is  no  po,wer  of  attorney  on  the  re- 
cords of  Grage  county  from  George  W.  Mumford  to  I.  P. 
Mumford,  and  it  is  claimed  that  the  last  named  person  is 
dead,  hence  it  is  impossible  to  determine  upon  what 
authority  I.  P.  Mumford  qaade  the  deed  to  the  lot  in 
question  to  Mrs.  Towle.  And  as  George  W.  Mumford, 
who  is  a  non-resident  of  the  state,  seems  to  have  entrusted 
his  brother  I.  P.  with  full  power  and  authority  to  dispose 
of  his  real  estate  in  Gage  county,  he  was  unable  to  state 
the  facts  in  regard  tp  the  conveyance.  This  link  being 
wanting  in  the  plaintiff's  chain  of  title,  she  does  not  at- 
tempt to  supply  it,  but  claims  that  she  has  a  full  and  com- 
plete title  by  adverse  possession. 

The  doctrine  is  now  well  established  that  what  the  law 
doems  a  perfect  possession,  if  continued  without  interrup- 
tion for  the  length  of  time  prescribed  by  the  statute  for 
the  enforcement  of  the  right  of  entry,  is  evidence  of  a  fee. 
Angell  on  Lim.,  §  380.  The  reason  is,  such  possession 
supposes  an  acquiescence  in  all  persons  claiming  an  adverse 
interest,  and  upon  this  acquiescence  is  founded  the  pre- 
sumption of  the  existence  of  some  substantial  reason  for 
the  assertion  of  the  claim  of  title.  Id.  To  constitute  ad- 
verse possession  it  must  be  open,  notorious,  exclusive,  and 
continued  without  interruptiQn  for  the  statutory  period. 
Oatling  v.  LanCy  17  Neb.,  77.  Haywood  v.  Thomas^  Id., 
237.  Horbach  v.  Miller,  4  Id.,  32.  Stokes  v.  Berry,  2 
Salk.,  421.  Grajffina  v.  Totenham,  1  W.  &  S.,  488. 
There  must  be  an  actual  entry  in  order  that  an  ouster  may 
40 
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be  made  and  an  adverse  possession  begun.  Miller  v,  Shaw, 
7  S.  &  E.,  129.  AUemas  v.  Campbdl,  9  Watts,  28. 
Nqpean  v.  Doe,  Taylor  r.  Hord,  2  Smith  L.  C,  583,  and 
notes.  And  such  possession  must  be  continued  for  the  full 
statutory  period.  The  character  of  this  continued  posses- 
sion necessarily  must  be  governed  to  some  extent  by  that 
of  the  real  estate.  It  is  unnecessary  to  discuss  that  ques- 
tion in  this  case,  a  building  having  been  erected  on  the  lot 
and  possession  thereof  taken  by  the  party  under  whom  the 
plaintiff  claims  title.  The  weight  of  authority  in  this 
countrj'  sustains  the  doctrine  that  possessions  may  be 
tacked  if  one  comes  in  under  the  other^  and  the  possessory 
estates  are  connected  and  continuous.  Brandt  v.  Ogden, 
1  Johns.,  156.  Jackson  v.  Thomas,  16  Id.,  293.  Win- 
slow  V.  Newell,  19  Vt.,  164.  Ward  v.  Bartholomew,  6 
Pick.,  410.  Overfidd  v.  Christie,  7  S.  &  K.,  173.  Mo 
Coy  V.  Trustees,  6  Id.,  254.  That  is,  the  possession  need 
not  be  continuous  for  the  period  of  .limitation  in  any  one 
occupier.  It  is  sufficient  that  the  possession  during  that 
period  be  in  the  occupier  and  those  under  whom  he  claims, 
McNeeley  v,  Langan,  22  O.  S.,  32. 

Let  us  apply  these  principles  to  the  case  at  bar.  The 
testimony  clearly  shows  that  in  1865  or  1866  I.  P.  Mum- 
ford  conveyed  the  lot  in  question  to  Mrs.  Towle ;  that  soon 
thereafter  they  erected  a  building  on  the  lot,  and  entered 
into  possession  of  the  same;  that  this  building  continued 
in  the  possession  of  Mi's.  Towle,  and  those  claiming  title 
through  her,  until  November  16th,  1877,  when  the  defend- 
ant took  possession  under  a  tax  deed.  The  testimony 
shows  that  at  times,  varying  between  a  few  days  to,  in  one 
instance,  some  months,  the  building  was  vacant,  but  there 
is  no  proof  whatever  that  the  possession  of  the  plaintiff,  or 
those  under  whom  she  claims,  was  interrupted.  The  hear- 
say statement  purporting  to  have  been  made  by  T.  O. 
Wallis  will  be  noticed  hereafter.  Where  a  party  erects  a 
building  on  a  lot,  and  takes  actual  possession  of  the  same 
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as  his  own,  the  fact  that  afterwards  he^  or  those  claiming 
under  him,  rent  the  property,  or,  in  case  it  is  unoccupied, 
have  and  claim  the  right  to  the  possession  of  the  same 
where  there  is  no  abandonment,  is  not  an  interruption  to 
the  possession.  De  La  Vega  v.  Butler^  47  Texas,  529. 
The  reason  is,  the  building  at  least  belongs  to  the  claim- 
ant.  He  may  use  it  in  any  manner  he  sees  fit ;  and  so  long 
as  no  one  enters  into  possession  thereof  claiming  adversely 
to  him  his  possession  is  not  interrupted;  and  possession 
being  once  established  in  Mrs.  Towle  by  the  erection  of  a 
building  on  the  lot  in  question,  and  taking  possession  of 
the  same,  such  possession  will  be  presumed  to  have  con- 
tinued until  an  interruption  therein  is  proved.  Rayner  v. 
Lecy  20  Mich.,  384.  Clements  v.  Lampkirij  34  Ark.,  598. 
This  is  illustrated  by  the  case  of  Haywood  v.  ThomaSy  17 
Neb.,  237,  where  certain  lots  in  the  town  of  Tekamah  were 
inclosed  with  a  fence.  In  1870  the  fence  on  the  west  side 
was  burned  down,  and  afterwards,  in  1871,  replaced,  but 
the  destruction  of  the  fence  did  not  interrupt  the  running 
of  the  statute. 

Two  witnesses  testify  that  in  March  or  April,  1874,  T. 
O.  Wallis  informed  them  that  he  had  purchased  the  prop- 
erty, and  owned  it,  and  that  Walli^  rented  the  property  to 
certain  parties  as  his  own.  Without  discussing  the  ques- 
tion of  the  admissibility  of  this  hearsay  testimony,  it  is 
clearly  proved,  and  not  denied,  that  Wallis  had  been,  and 
then  was,  the  agent  of  Vogt  for  the  leasing  and  cai-e  of 
this  properly,  and  his  possession  was,  therefore,  that  of  his 
principal.  The  rule  is  well  settled  that  a  party  will  not 
be  permitted  to  purchase  an  interest  in  property  and  hold 
it  for  his  own  benefit  where  he  has  a  duty  to  perform  in 
relation  thereto  which  is  inconsistent  with  his  character  as 
a  purchaser  on  his  own  account.  Van  Epps  v.  Van  Epps^ 
9  Paige,  237.  Blake  v.  B.  C.  R.  R.  Co.,  56  N.  Y.,  485. 
Michoud  V.  Girody  4  How.,  503.  Ringo  v.  Blnns,  10 
Pet.,  269.      Krutz  v.  Fisher,  8   Kas.,  90.      Orumley  v. 
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Webb,  44  Mo.,  444.  Lytle  v.  Beveridge,  58  N.  Y.,  592. 
Columbus  Co.  v.  Hurford,  1  Neb.,  146.  If  an  agent,  hy 
merely  alleging  that  he  was  the  owner  of  property  intrusted 
to  his  care  as  agent,  could  divest  the  title  of  the  owner  by 
whom  he  was  employed  to  serve,  property  rights  would 
indeed  be  held  by  a  slender  thread,  but  such  is  not  the  law. 
In  regard  to  the  deed  executed  in  1881  by  George  W. 
Mumford  to  the  defendant  for  the  lot  in  question,  Mum- 
ford  testifies  as  follows:  " My  brother,  Jacob  Mumford^ 
sent  me  out  the  deed  in  question,  and  a  letter  with  it, 
stating  that  the  old  conveyance  was  so  imperfect  that  he 
wished  my  signature  for  the  purpose  of  correcting  it.  I 
only  received  one  letter  concerning  this  matter,  that  being 
from  my  brother,  Jacob  Murafordy  which  was  just  prior  to 
the  execution  of  the  deed.  I  did  not  receive  any  consider- 
ation for  the  conveyance  whatever. ^^  This  is  not  denied^ 
and  as  the  defendant  had  not  had  a  deed  from  Mumford 
before  this  time,  it  will  not  be  contended  that  his  equities 
in  the  case  are  very  strong.  As  the  plaintiff  and  those  from 
whom  she  derives  title  to  the  premises  were  in  actual,  open, 
notorious,  and  continuous  possession  of  the  same  for  more 
than  ten  years  before  the  1 6th  day  of  November,  1 877,  when 
the  defendant  took  possession,  the  statute  of  limitations  has 
run  in  her  favor,  and  she  has  a  valid  title  to  the  property 
by  adverse  possession.  Tht  judgment  of  the  district  court 
is  reversed,  and  judgment  will  be  entered  in  this  court  in 
favor  of  the  plaintiff.  The  parties  may  agree,  if  they  can, 
upon  the  amount  due  the  defendant.for  taxes  paid  by  him  on 
the  property,  and  the  interest  thereon,  and  also  the  amount 
due  from  him  for  four  years  before  the  commencement  of 
this  action,  for  the  use  and  occupation  of  the  premises.  In 
case  they  are  unable  to  agree,  the  court  will  appoint  a  referee 
to  compute  the  name  and  strike  a  balance.  One-half  of  Mr. 
Griggs',  the  referee,  allowance  is  to  be  paid  by  each  party. 

Judgment  AoooRDiNaLY, 
The  other  jud<ros  concur. 
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Hermine  Lbpin,  appellant,  v.  C.  N.  Paine  &  Co.  bt    J|  ^ 
al.,  appellees. 

Meohanio'8  Lien:  appeal:  bquity  jubisdiction.  One  S. 
bronght  an  action  to  foreclose  a  mechanic's  lien  against  L.  &  L. 
the  owner  of  the  fee,  P.  &  Co.,  material  men,  being  made  parties. 
P.&  Co.  answered  setting  up  the  amount  dne  to  them,  and  claim- 
ing a  lien.  The  oonrt  found  in  favor  of  S.  and  against  P.  &  Co., 
and  rendered  a  decree  accordingly.  P.  &  Co.  appealed,  and  on 
the  hearing  their  claim  was  held  to  be  valid,  and  the  cause  was 
remanded  to  the  court  below  to  enter  judgment  in  conformity 
to  the  opinion,  ffeld^  1st,  That  as  the  interests  of  the  parties 
were  inseparably  connected  the  appeal  brought  up  the  entire 
«a8e,  and  the  court  must  enter  a  new  decree;  2d,  That  the  court 
should  adjust  the  equities  between  S.  and  L.  <&  L.,  and  if  neces- 
sary take  additional  evidence  for  that  purpose. 

Rehearing  of  case  reported  in  15  Neb.,  326. 
Br(yum  &  Ryan  Brothers^  for  appellant 
Batty  &  Bagan^  for  appellees  Paine  &  Co. 
Dilworth  &  Smith,  for  appellee  Scales. 
Maxwell,  J. 

This  case  was  before  this  court  in  1882,  and  is  reported 
in  13  Neb.,  521,  and  again  in  1883,  and  is  reported  in  15 
Neb.,  326.  In  the  case  last  cited  it  is  said  that  the  Lepins 
were  entitled  as  against  Scales  to  set  off  the  judgment  in 
favor  of  Paine  &  Co.  against  the  judgment  recovered  by 
Scales  against  them.  A  rehearing  was  granted,  and  the 
<siuse  again  submitted. 

After  the  decree,  so  far  as  Paine  &  Co.  were  concerned, 
was  reversed  in  1882,  upon  the  cause  being  remanded  to  the 
district  court,  a  motion  was  filed  on  behalf  of  the  plaintiff 
in  error  the  effect  of  which  would  be  to  set  off  the  judg- 
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ment  id  favor  of  Scales  against  the  amount  due  Paine  <& 
Co.  for  material.  No  facts  were  stated  in  the  motion  show- 
ing the  right  of  Mrs.  Lepin  to  equitable  relief. 

Mrs.  Lepin  also  filed  a  motion  asking  among  other  things 
that  she  be  permitted  *4o  pay  into  the  court  the  sum  of 
$690  and  interest  thereon  from  the  commencement  of  this 
action  at  7  per  cent,  and  that  upon  such  payment  being 
made  within  sixty  days  from  date  of  the  order,  that  the 
defendant  and  her  property  be  entirely  relieved  and  dis- 
charged of  any  and  all  liens  and  claims,  and  that  such  pay- 
ment shall  operate  as  a  discharge  of  all  mechanics'  liens 
now  in  controversy,  and  of  all  decrees  entered  by  this  court 
against  the  defendant  and  her  property  in  any  and  all  pro- 
ceedings taken  or  had  in  this  case."  The  motions  were 
overruled  in  the  court  below,  we  think  properly. 

Scales  claims  in  his  petition  in  the  original  action  that 
Hermine  Lepin  and  Harmon  Lepin  became  indebted  to 
him  in  the  sum  of  $6,098.06  for  work  and  labor  performed 
by  him  and  his  servants  and  employes,  and  for  material 
furnished  in  the  erection  of  the  hotel  in  question.  A  con- 
siderable portion  of  this  is  for  labor  performed  and  mate- 
rial furnished  under  various  modifications  of  the  contract. 
A  number  of  these  changes  are  admitted  and  the  price  to 
be  paid  not  questioned.  The  court  below  seems  to  have 
found  the  very  lowest  sum  possible,  under  the  evidence,  in 
favor  of  Scales.  To  what  extent  this  included  the  claims 
of  Paine  &  Company  involved  in  this  action  does  not  ap- 
pear. In  other  words,  this  court  found  the  claim  of  Paine 
&  Co.  to  be  a  valid  claim,  and  that  they  were  entitled  to  a 
mechanic's  lien  on  the  property  to  secure  said  debt.  But 
there  is  nothing  in  the  record  to  show  that  the  court  below 
considered  the  claim  valid  or  allowed  the  same  in  the  de- 
cree. It  is  therefore  impossible  for  this  court  to  say  that  the 
decree  of  $690.00  in  favor  of  Scales  included  the  claim  of 
Paine  &  Co.,  which  this  court  has  held  to  be  valid.  The 
interests  of  the  parties  are  inseparably  connected  in  thia 
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case,  and  the  appeal  took  the  case  up  as  to  all.  McHugh 
V.  Smiley y  1 7  Neb.,  626.  Glass  v.  Oreathouae,  20  Ohio,  503- 
Hocking  Valley  Bank  v.  Walters,  1  Ohio  St.,  201.  Erne- 
rick  V.  Armstrong f  1  Ohio,  513.  Taylor  v.  Courtnay,  15 
Neb.,  196.     Max.  PL  &  Pr.  (4th  Ed.),  454,  note.  ' 

The  decree,  therefore,  being  changed  in  a  material  part, 
which  affected  both  Scales  and  the  Lepins,  should  have  been 
left  open  so  far  as  they  were  concerned  for  the  court  below 
to  adjust  the  equities  between  them,  and  if  necessary  for 
that  purpose  to  hear  further  evidence  in  the  case.  The 
case  must  therefore  be  remanded  for  that  purpose,  and  the 
case  in  16  Neb.,  so  far  as  it  is  in  conflict  with  this  opinion, 
is  modified. 

Judgment  aooobdikglt. 

The  other  judges  concur. 


The  State,  ex  bel.  James  T.  Kikzer  et  al.,  bela'tobs, 
v.  James  E.  Cain,  Treasureb  of  Richardson 
County,  respondent. 

Taxes :  coLLEcnoir.  It  is  not  the  daty  of  a  oonnty  treasnrer,  nor 
has  he  the  power,  nnder  the  statutes  of  this  state  now  in  force, 
to  seize  or  seU  personal  property  for  real  estate  taxes. 

Orioinal  application  for  mandamus. 

E.  W.  Thomas,  A.  /.  Weaver,  and  Frank  Martin,  for 
relator,  cited :  Johnson  v,  Hahn,  4  Neb.,  148.  Blackwell 
Tax  Titles,  172-177.     Cooley,  802. 

C  Gillespie,  for  respondent,  cited:  Comp.  Stat.,  Ch.  77, 
§§  89,  138,  139. 

Isham  Reavis,  on  same  side,  cited  :  EiUle  v.  Sherwin,  11 
Neb.,  67.     Cooley,  34.     2  Desty,  746.     Ham  v.  MiUer,  20 
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Iowa,  450.     Annapolis  v.  Harwoodj  32  Md.,  471.     Shaw 
V.  FickeUy  25  Vt.,  482. 

Cobb,  Ch.  J. 

This  is  an  original  application  for  writ  of  mandamns  to 
compel  the  respondent,  who  is  the  county  treasurer  of  Rich- 
ai'dson  county,  to  levy  upon  the  personal  property  of  cer- 
tain owners  of  real  estate  in  said  county,  and  sell  the  same 
for  the  purpose  of  collecting  the  real  estate  taxes  due  from 
such  owners  upon  said  real  estate  owned  by  them  respec- 
tively. 

The  respondent  appeared  and  demurred  to  the  relation, 
thus  presenting  an  issue  of  law,  which  may  be  stated  as 
follows : 

Is  it  the  duty  of  the  county  treasurer  to  seize  and  sell 
the  personal  property  situated  in  his  county  of  the  owner 
of  real  property,  also  situated  in  his  county,  for  the  purpose 
of  collecting  the  taxes  on  such  real  property  which  are  un- 
paid and  delinquent? 

I  think  we  may  safely  say  that  it  will  not  be  held  to  be 
his  duty  to  seize  and  sell  as  above,  capable  of  being  enforced 
by  mandamus,  unless  it  be  found  that  such  duty  is  enjoined 
u  pon  him  by  statute.  The  duty  of  paying  taxes  by  the  owners 
of  property,  as  well  as  the  duty  and  power  to  collect  them 
by  the  constituted  authorities  when  their  payment  is  neg- 
l<2cted  or  refused,  rests  solely  in  this  state  upon  constitu- 
tional and  statute  law,  and  in  no  degree  upon  the  principles 
or  authority  of  the  common  law  of  England.  In  this  con- 
nection I  yield  to  the  inclination  to  say,  that  with  the 
most  profound  respect  for  the  court  as  constituted  at  the 
date  of  the  judgment  in  the  case  of  Johnson  t?.  Hahn,  4 
Neb.,  139,  and  especially  for  the  writer  of  the  opinion  in 
that  case,  and  while  it  is  not  my  purpose  to  criticise  that 
case  as  a  fair  construction  of  the  statutes  then  in  force,  yet, 
in  so  far  as  it  invoked  the  authority  of  the  common  law 
and  of  general  principles,  I  have  failed  in  my  efforts  to 
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bring  my  mind  to  its  approval.  No  doubt  in  England,  or 
from  an  English  standpoint,  real  or  landed  property  is, 
and  has  always  been,  invested  with  a  quality  superior  to 
that  of  personal  property.  This  is  traceable  to  two  causes: 
Flrsty  Their  insular  position  and  limited  territory,  render- 
ing it  impossible  for  many  outside  of  the  hereditary  class 
of  noble  and  wealthy  persons  to  own  land,  hence  the  law 
of  primogeniture  and  entailment,  devised  for  the  purpose 
of  preventing  the  division  of  estates  and  of  preserving  the 
lands  intact  in  the  family;  and  Secondy  To  the  principles 
of  the  feudal  law,  which  originally  made  each  holder  of 
landed  estate  a  knight  and  a  gentleman,  a  quality  which 
did  not  attach  to  the  owners  of  chattels  alone,  however 
wealthy.  Neither  these  facts,  the  laws  founded  upon,  nor 
the  principles  or  prejudices  which  follow  them,  have  ever 
prevailed  in  America;  certainly  not  in  Nebraska.  Here 
there  has  never  been  any  quality  of  superiority  ascribed  to 
one  species  of  property  over  another.  It  has  been  and  is 
the  i)olicy  of  our  government  and  people  to  favor  the  free, 
original  distribution  of  landed  property  among  all  who 
would  avail  themselves  of  it.  With  a  continent  instead  of 
an  island  at  their  disposal,  the  American  governments  and 
people  have  always  favored  the  free  and  untrammeled 
transfer  of  titles  of  real  estate  from  man  to  man.  And  rec- 
ognizing the  accumulation  of  large  bodies  of  land  in  the 
hands  of  one  owner  as  a  great  evil,  they  have  always  looked 
to  the  taxing  power,  as  well  as  to  the  equal  distribution 
of  the  lands  of  intestate  decedents  equally  among  the  heirS; 
as  potent  guarantees  against  its  becoming  a  threatening  one. 
I  think,  therefore,  that  if  we  are  to  consider  anything 
besides  the  letter  and  true  intent  and  meaning  of  the  stat- 
ute as  controlling  the  decision  of  the  question  in  hand,  and 
we  find  it  necessary  to  guard  one  species  of  property  more 
than  another  from  the  tax  gatherer,  we  will  find  the  object 
of  our  solicitude  rather  in  the  useful  and  necessary  articles 
of  personal  property,  than  in  his  real  estate. 
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The  act  of  1871  was  in  force  at  the  date  of  the  decision 
and  opinion  above  referred  to.  By  the  first  section  of  said 
act  it  was  declared  to  *^be  the  duty  of  the  county  treasurer 

*  *  *  to  proceed,  as  soon  after  the  first  day  of  May 
as  practicable,  to  make  such  delinquent  tax  out  of  the  per- 
sonal property  of  such  delinquent,  if  such  property  can  be 
found ;  and  this  provision  shall  apply  as  well  to  the  taxes 
assessed  on. real  estate,  and  remaining  unpaid,  as  to  delin- 
quent taxes  assessed  on  p  *isonal  property,  and  the  remedy 
to  be  pursued  shall  be  the  same  as  provided  in  sections 
forty-nine  and  fifty-two  of  said  act "  (meaning  the  act  of 
February  15,  1869,  to  which  said  act  was  an  amendment), 
etc.  General  Statutes,  916.  The  above  provision  waa 
passed  as  an  amendment  to  section  50  of  the  act  of  Febru- 
ary 15,  1869,  and  remained  in  force  until  the  taking  effect 
of  the  general  revenue  law  of  1879,  although  my  reooUeo- 
tion  is  that  it  was  generally  understood  to  have  been  super- 
seded by  other  provisions  of  statute  atan  earlier  date.  But 
be  that  as  it  may,  there  can  be  no  doubt  that  the  act  of 
February  15,  1869,  "and  all  acts  and  parts  of  acts  supple- 
mental to  and  amendatory  thereof,"  including  the  act  of 
June  6,  1871,  were  repealed  by  the  act  of  1879,  which 
went  into  force  September  1st  of  that  year.  Comp.  Stat., 
Ch.  77.  It  was,  no  doubt,  the  intention  of  the  legislature 
in  the  latter  act  to  make  it  perfect  and  complete  in  itself, 
without  depending  in  any  degree  upon  the  provisions  of  the 
former  statutes,  at  least  up  to  the  point  of  seizing  and  sell- 
ing chattels  for  personalty  taxes,  and  of  offering  lands  for 
sale  for  the  delinquent  taxes  remaining  unpaid  thereon. 
From  a  careful  examination  of  the  provisions  of  said  act, 
I  am  unable  to  find  any  authority^-certainly  no  duty — 
devolving  upon  a  county  treasurer  to  seize  and  sell  personal 
property  for  taxes  due  on  real  estate;  and  the  careful  elim- 
ination therefrom  of  all  provisions  of  former  statutes  which 
had  been  held  or  supposed  to  impose  such  duty  or  confer 
such  authority  must,  upon  well-known  principles  of  con- 
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structioD,  be  held  to  indicate  the  will  and  intent  of  the 
legislature  to  withhold  such  authority,  and  not  to  impose 
such  duty.  While  it  is  made  the  duty  of  the  county 
treasurer,  under  certain  and  well-defined  circumstances^ 
to  seize  and  sell  chattels  for  personalty  taxes  unpaid  and 
delinquent,  quite  different,  and,  as  I  think,  exclusive  duties 
are  imposed  upon  such  officer  in  respect  to  real  estate  taxes* 
The  demurrer  to  the  relation  is  therefore  sustained,  and 
the  application  dismissed. 

Judgment  aooobdinglt. 

The  other  judges  ooncar. 


Same  v.  Same. 

Tax  Bales:  fubohase  bt  county  comhissionebs.  At  all  tax 
Bales,  public  or  private,  the  oonnty  oommiBsioneis  of  the  proper 
county  may  purchase  for  the.  use  and  benefit  of  their  respectlvo 
counties  any  real  estate  therein  which  has  been  ofifered  at  pub^ 
lie  sale  for  delinquent  taxes  and  remains  unsold  for  the  want  of 
other  bidders. 

OfiiGiNAii  application  for  mandamus. 

K  W.  Thomas,  A.  J.  Weaver,  and  jPVoni  Ifartin,  for 
relator. 

G  OiUespie  and  leham  Beavis,  for  respondent. 

Cobb,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  manda- 
mus to  be  issued  to  the  respondent,  who  is  the  county  treas- 
urer of  Richardson  county,  commanding  him  to  sell  certain 
lands  in  said  county  at  private  tax  sale  to  the  relators,  the 
board  of  county  commissioners  of  said  county. 
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It  is  alleged  in  and  by  the  relation  that  upon  certain  real 
property  therein  described,  from  the  year  1865  to  the  year 
1880,  inclusive,  the  taxes  have  not  been  paid^  although  the 
^ame  is  owned  by  a  private  owner  therein  named,  and 
though  the  said  real  proi)erty  was  regularly  and  lawfully 
assessed  for  each  year  within  said  period,  and  that  there 
now  stands  on  the  treasurer's  books  of  said  county  a  large 
amount  therein  stated  of  delinquent  taxes  regularly  and 
lawfully  assessed  thereon  for  the  years  between  the  dates 
aforesaid.  And  that  for  each  of  said  years  the  taxes  not 
being  paid  on  said  real  property,  the  same  was  offered  at 
public  sale  for  said  taxes  by  the  county  treasurer  of  said 
tx)unty,  as  required  by  law,  but  not  sold  for  want  of  bid- 
-ders,  and  for  each  of  said  years  the  county  treasurer  made 
return  of  public  tax  sale  and  filed  the  same  in  the  office  of 

the  county  clerk  as  provided  by  law.     That  on  the 

-day  of  October,  1886,  the  county  commissioners  applied  to 
the  defendant  as  treasurer  of  said  county  to  purchase  for 
the  use  and  benefit  and  in  the  name  of  said  county  the  real 
property  thereinbefore  mentioned  and  described,  the  same 
remaining  unsold  for  the  want  of  bidders  as  aforesaid,  and 
requested  said  treasurer  to  issue  certificates  of  purchase  of 
said  real  property,  in  the  name  of  said  county,  but  that  the 
said  treasurer  refused  and  still  refuses  to  do  so,  and  that 
again,  after  the  respondent  as  treasurer  had  held  the  pub- 
lic tax  sale  for  the  present  year  (1885)  and  made  his  return 
thereof  as  provided  by  law,  the  board  of  county  commis- 
sioners made  application  to  the  respondent  as  county  treas- 
tirer  to  purchase  said  real  property  for  said  county,  and 
requested  the  said  treasurer  to  issue  a  certificate  for  the 
purchase  of  said  real  property  as  provided  by  law,  and  that 
the  said  treasurer  again  refused  and  still  refuses  so  to  do, 
alleging  as  an  excuse  therefor  that  the  county  cannot  pur- 
tjhase  at  private  sale,  etc. 

To  this  relation  the  respondent  interposed  a  general  de- 
murrer. 
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The  law  granting  to  the  beard  of  county  commissionera 
the  power  to  buy  in  for  taxes  in  the  name  of  the  county 
such  delinquent  lands  as  might  remain  unsold  for  want  of 
bidders  is  one  of  the  remedies  devised  by  the  legislature^ 
for  the  great  and  growing  evils  of  delinquency  on  the  part 
of  tax  payers,  and  is  necessary  to  the  enforcement  of  the 
remedy  by  foreclosure  of  tax  liens.  As  such,  the  provisions 
of  the  law  will  he  liberally  construed. 

Section  1  of  the  act  approved  February  27, 1879,  pro- 
vides as  follows:  "That  at  all  tax  sales  provided  for  by 
law  the  county  commissioners  of  the  several  counties  of 
this  state  may  purchase  for  the  use  and  benefit  and  in  the- 
name  of  their  respective  counties  any  real  estate  therein 
advertised  and  offered  for  sale  when  the  same  remains 
unsold  for  want  of  other  bidders,^'  etc. 

Section  109  of  the  general  revenue  law  of  1879  provides 
that,  "on  the  first  Monday  of  November  in  each  year,, 
between  the  hours  of  nine  o'clock  a.m.  and  four  o'clock 
P.M.,  the  treasurer  is  directed  to  offer  at  public  sale  at  the^ 
court-house  or  place  of  holding  court  in  his  county,  or  at 
the  treasurer's  office,  all  lands  on  which  the  taxes  levied 
for  state,  county,  township,  village,  city,  school  district,  or 
any  other  purpose,  for  the  previous  year  still  remain  un- 
paid, and  he  may  adjourn  the  sale  from  day  to  day  until  the 
lands  and  lots  have  all  been  offered,"  etc.  Section  113  pro- 
vides that,  "After  the  tax  sales  shall  have  closed,  and  after 
the  treasurer  shall  have  made  his  return  thereof  to  the  county 
clerk  as  provided  in  the  preceding  section,  if  any  real  estate 
remains  unsold  for  the  want  of  bidders  therefor,  the  county 
treasurer  is  authorized  and  required  to  sell  the  same  at 
private  sale  at  his  office  to  any  person  who  will  pay  the 
amount  of  the  taxes,  penalty,  and  costs  thereof  for  the 
same,"  etc.  Comp.  Stat.,  Ch.  77.  Here  are  two  tax  sales 
provided  for  by  law,  one  public  the  other  private,  and 
these  the  law-makers  doubtless  had  in  view  when  they 
provided  that  "at  all  tax  sales,"  etc.,  the  county  commis- 
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sioners  may  purchase^  etc.  It  was  not  the  purpose  of  the 
legislature  nor  is  it  within  the  policy  of  the  laws  to  permit 
the  county  commissioners  to  enter  into  competition  with 
private  purchasers,  but  only  to  purchase  such  as  remains 
unsold  for  want  of  other,  that  is  to  say  private,  bidders  or 
purchasers.  But  in  order  to  give  effect  to  the  language  of 
the  statute  it  must  be  held  that  they  may  purchase  at  the 
public  sale,  yet  at  that  sale  they  must  wait  until  the  pri- 
vate bidders  have  had  an  opportunity  to  purchase  and  the 
lands  remain  unsold  for  want  of  other  bidders.  So  also  at 
the  private  sale,  while  it  is  not  required  that  the  treasurer 
wait  for  the  appearance  of  other  or  private  bidders,  yet  if 
they  do  appear  before  the  sale  is  made  to  the  county  com- 
missioners they  will  be  entitled  to  the  preference.  But  in 
the  absence  of  such  private  purchasers  the  county  commis- 
sioners may  purchase  for  the  use  and  benefit  of  their  re- 
spective counties,  at  private  sale,  any  such  delinquent  real 
estate  as  remains  unsold  for  the  want  of  other  bidders. 

The*  demurrer  to  the  relation  is  therefore  overruled,  and 
a  peremptory  mandamus  will  be  issued  as  prayed. 

Judgment  aooobdinglt. 

The  other  judges  concur. 
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Union  Pacific  Railway,  plaintipp  in  ebrob,  v. 
Lyulph  Ogilvy,  defendant  in  errob. 

1.    Appeal  from  County  Court :    amendment  of  PErrrroN. 

37   ^  Where  an  action  was  brought  in  the  county  oonrt  to  reooYer 

I  18  16^  $990,  and  on    appeal   to  the  district  court   the  petition  was 

I  *^   ' ^-  amended  to  claim  $1,380,  and  judgment  rendered  for  that  snm, 

48  aojl  Hdd,  That  the  petition  could  not  be  amended  to  claim  more 

18  ^  than  $1,000,  and  accrued  interest,  being  the  limit  of  the  civil 

52  675  jurisdiction  of  the  county  court. 

63    262 
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2.    Instructions  must  be  applicable  to  the  testimony,  and  most 
be  restricted  to  the  actual  questions  at  issue. 

3b    An  Instruction  upon  a  material  point  which  is  not  based  upon 
evidence,  tends  to  obscure  the  real  issue,  and  is  erroneous. 

Error  to  the  district  court  for  Lincoln  county.  Tried 
below  before  Hamer,  J. 

A.  J.  Poppleton  and  J.  8.  Shropshire^  for  plaintiff  in 
error. 

Neville  &  Heist,  for  defendant  in  error. 
Maxwell^  J. 

This  action  was  brought  in  the  county  court  of  Lincoln 
county  by  the  defendant  in  error  against  the  plaintiff  to 
recover  the  sum  of  $990.00  damages,  for  injury  to  and 
killing  twelve  head  of  horses  and  mules  by  a  train  of  the 
plaintiff.  An  appeal  was  taken  to  the  district  court  from 
the  judgment  of  the  county  court,  and  the  plaintiff  below 
thereupon  amended  his  petition  claiming  damages  therein 
in  the  sum  of  $1,380.  The  answer  of  the  railroad  com- 
pany consists  of  certain  denials  of  the  facts  stated  in  the 
petition,  and  an  allegation  of  contributory  negligence  on 
the  part  of  the  plaintiff  below.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  for  $1,380.00,  upon  which 
judgment  was  rendered. 

The  first  objection  of  the  plaintiff  in  error  is  to  the 
amendment  of  the  petition  beyond  the  jurisdiction  of  the 
county  court,  which  is  limited  in  civil  actions  to  suras  not 
to  exceed  $1,000.  The  rule  is  well  settled  that  if  the 
court  in  which  the  action  is  brought  has  no  jurisdiction  of 
the  subject  matter,  the  appellate  court  will  acquire  none 
by  the  appeal.  Brondberg  v,  Babbotty  14  Neb.,  517. 
Cooban  v.  Bryant j  36  Wis.,  606.  Stringham  v.  Board  of 
Sapermsors,    24    Id.,  594.     Felt    v.  Felt,  19    Id.,  208. 
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Malone  v.  Clark,  2  Hill,  667.  Stephens  v.  Boawell,  2  J. 
J.  Marsh,  29.  And  this,  too,  even  if  the  appellate  court 
would  have  jurisdiction  of  the  subject  matter  had  the 
action  been  commenced  there.  The  reason  is,  an  appeal  i^ 
a  mere  continuation  of  the  original  case,  a  proceeding  in 
the  action.  Aidanier  v.  Governor,  1  Texas,  653.  Hough 
V.  Leonard,  12  111.,  456.  Hatch  v.  Allen,  27  Me.,  85. 
The  want  of  jurisdiction  of  the  subject  matter  in  the  court 
where  the  action  was  brought  continues  in  every  court  to 
which  the  action  may  be  appealed,  for  the  reason  that  it  is 
the  same  action,  and  an  appeal  is  authorized  only  where 
the  court  from  which  the  appeal  is  taken,  in  case  of  the 
failure  to  appeal,  would  have  authority  to  enforce  its 
judgment.  It  will  Hot  be  claimed  that  the  county  court 
of  Lincoln  county  could  render  judgment  for  more  than 
$1,000.  That  is  the  limit  of  its  jurisdiction.  Comp. 
Stat.,  Chap.  20.  The  plaintiff  below,  in  bringing  his 
action  in  that  court,  well  knew  that  in  no  event  could 
he  recover  a  greater  sum.  This  was  tbe  limit  of  the 
power  of  the  court.  When  appealed,  therefore,  it  is  the 
same  case,  and  to  be  tried  upon  substantially  the  same 
i&sues  as  in  the  county  court.  If  this  were  not  so  all 
actions  might  be  brought  in  the  county  court  or  before  a 
justice  of  the  peace,  and  upon  appeal  to  the  district  court 
the  real  cause  be  stated  and  tried. 

To  call  such  a  proceeding  an  appeal  would  be  an  incor- 
rect use  of  language,  and  the  proceeding  itself  the  abuse 
of  a  right.  We  hold,  therefore,  that  the  power  of  amend- 
ment of  the  appellate  court  is  limited  to  the  highest  sum 
which  the  court  from  which  the  appeal  was  taken  was 
authorized  to  render  judgment,  and  accrued  interest. 

2.  The  testimony  shows  that  on  the  morning  of  the 
11th  of  March,  1884,  one  Louis  Bryant  left  North  Platte 
with  about  60  head  of  mules  and  ponies  belonging  to  the 
defendant  in  error,  intending  to  drive  them  to  an  irrigat- 
ing ditch  then  being  constructed  at  or   near  O^Fallons* 
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The  public  road  on  which  he  was  driving  these  animals  for 
several  miles  west  of  North  Platte  runs  north  of  and  nearly- 
parallel  with  the  Union  Pacific  Railway.  From  four  to 
six  miles  west  of  North  Platte — the  exact  distance  does 
not  appear,  a  stream  of  water  (called  a  slough  in  the  tes- 
timony) crosses  the  railway  and  public  road.  There  was 
no  bridge  over  this  stream  on  the  line  of  the  public  road> 
and  on  the  morning  in  question  the  stream  was  covered 
with  ice,  the  character  of  which  does  not  appear.  The 
stream  crosses  the  railway  a  few  rods  west  of  the  point 
"where  it  crosses  the  public  road,  and  there  was  also  a  ditch 
2J  feet  wide,  filled  w^ith  water,  between  the  public  road  and 
the  railway.  The  stream  or  slough  at  the  point  where  the 
public  road  crosses  it  is  forty-two  feet  in  width.  This 
stream,  the  map  introduced  in  evidence  shows,  flowed 
north  of  and  nearly  parallel  to  the  public  road  for  some 
distance  east  of  the  point  of  crossing.  Bryant  seems  to 
have  had  no  trouble  in  driving  the  animals  in  question,  but 
when  near  the  point  of  crossing, — the  exaet  distance  does 
not  appear, — on  looking  back  he  saw  a  freight  train  going 
west  on  the  railroad  at  a  speed  of  fifteen  to  eighteen  miles 
per  hour,  the  train  being  less  than  half  a  mile  away.  To 
this  point  there  is  no  material  conflict  in  the  testimony. 
In  regard  to  what  was  done  by  Bryant  upon  seeing  the 
train  there  is  a  conflict.  Bryant  testifies  that  the  mules  re- 
fused to  cros^  the  ice  and  the  drove  split  in  two,  part  going 
upon  the  railroad  track,  and  that  he  followed  and  got 
ahead  of  them  to  drive  them  ofl^,  but  that  he  was  unable  to 
do  so  because  of  the  approach  of  the  train.  Mr.  Brown, 
the  fireman  on  the  engine,  testifies  : 

"  We  were  about  a  mile  from  the  mules  when  we  first 
saw  them ;  Mr.  Crusen,  the  engineer,  asked  me  what  they 
were,  I  told  him  I  thought  they  were  mules  that  belonged 
to  the  ditch  company ;  as  soon  as  the  man  that  was  with 
them  saw  us  he  started  up  on  the  outside  of  them  and 
rushed  across  the  track  just  ahead  of  the  engine.'' 
41 
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Q.     Did  you  see  him  rush  up  on  to  them  with  his  whip? 

A.  I  saw  him  ride  up  on  the  outside  of  the  herd  and 
whip  his  horse  up. 

Q.  Did  the  head  end  of  the  train  of  mules  start  for  the 
track  before  he  commenced  whipping  them  up? 

A.     No,  sir,  it  was  after. 

Q.  About  how  far  behind  the  mules  was  the  engine 
when  he  commenced  to  whip  them  up  ? 

A.     I  could  not  say;  I  should  judge  about  fifty  yards. 

Q.     You  saw  them  as  they  started  for  the  track? 

A.     Yes,  sir. 

In  this  he  is  substantially  corroborated  by  the  engineer. 
When  the  mules  and  ponies  reached  the  track  the  testimony 
shows  that  the  engine  was  but  a  few  yards  from  them. 
The  engineer  then  reversed  his  engine,  put  on  a  full  head 
of  steam,  and  sand  on  the  track,  and  brought  the  train  to  a 
stop  a  few  rods  beyond  where  the  injury  occurred.  There 
is  considerable  testimony  in  the  record  tending  to  show  that 
Bryant  was  intoxicated  at  the  time  the  injury  occurred. 
Upon  this  and  other  testimony  of  like  nature  the  court  in- 
structed the  jury  as  follows : 

"  That  the  plaintiff,  by  his  employe,  was  driving  the 
mules  and  ponies  near  the  i*ailroad  track  cannot  of  itself 
be  regarded  as  negligence  or  carelessness  for  which  he  was 
in  any  degree  responsible.  It  was  his  right  to  drive  along 
the  highway  or  to  let  his  mules  and  ponies  run  at  large  near 
i  he  defendant's  railway  track,  and  if  any  of  the  animals  so 
<1  riven  accidentally  strayed  upon  the  track,  because  it  was 
not  fenced,  and  without  fault  of  the  plaintiff  in  driving 
them  there,  were  killed,  then  the  defendant  company  is 
liable;  but  if  the  plaintiff,  by  his  employe,  drove  the  ani- 
mals upon  the  track  in  front  of  an  approaching  train, 
either  carelessly,  negligently,  or  willfully,  and  the  train  ran 
upon  them  and  injured  or  killed  them  or  any  of  them,  in 
spite  of  the  efforts  of  the  engineer  and  others  in  charge  to 
clear  the  track  and  stop  the  train,  then  the  company  is  not 
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liable.  In  other  words,  if  the  injury  and  death  of  the  stock 
was  owing  to  the  plaintiff  driving  it  on  the  highway  near 
the  track,  and  the  stock  then  going  upon  the  track  because 
it  was  not  fenced,  the  death  and  injury  would  seem  to  be 
the  direct  result  of  the  company  neglecting  to  fence  its 
track,  and  it  is  proper  the  company  should  pay  for  the  con- 
sequences of  such  negligence,  but  if  the  plaintiff  was  driv- 
ing the.stock  near  the  railroad,  and  a  train  was  approaching, 
and  plaintiff  negligently,  carelessly,  or  willfully  drove  the 
stock  on  the  track,  and  it  was  then  run  over  and  injured 
and  killed,  the  injury  and  death  would  seem  to  be  not  the 
immediate  result  of  the  company  neglecting  to  fence,  but 
the  immediate  result  of  plaintiff  driving  it  upon  the  track." 
It  will  be  observed  that  the  jury  were  told  that  it  was 
the  right  of  the  plaintiff  '^  to  let  his  mules  and  ponies  run  at 
large  near  the  defendant's  railway  tracks."  This  would  have 
been  proper  if  there  had  been  testimony  tending  to  show  that 
the  animals  mentioned  were  running  at  large,  but  there 
was  none.  The  object  of  instructions  is  to  enable  the  jury 
to  apply  the  law  to  the  testimony  in  the  case,  and  so  deter- 
mine the  rights  of  the  parties.  The  law,  as  stated  by 
the  court  in  the  instructions,  must  be  applicable  to  the  tes- 
timony, or  it  can  scarcely  fail  to  mislead  the  jury;  and 
particularly  is  there  great  danger  of  this  in  cases  where  the 
right  to  recover  depends  upon  the  conduct  of  one  or  both 
of  the  parties.  Where  an  instruction  is  given  which  as- 
sumes the  existence  of  certain  facts  not  in  evidence,  the 
effect  usually  is  to  convince  the  jury  that  in  the  opinion  of 
the  judge  there  is  testimony  upon  the  points  named,  hence 
the  real  issue  is  obscured  or  lost  sight  of,  and  an  erroneous 
verdict  is  the  result.  In  a  number  of  cases  this  court  has 
held  that  it  was  error  to  give  an  instruction  where  there 
was  no  evidence  to  base  it  upon.  Holmes  v.  Boydston,  1 
Neb.,  346.  Walrath  v.  State,  8  Id.,  91.  Smith  v,  Evans, 
13  Id.,  316.  Steele  v.  Russell,  5  Id.,  216.  As  there  was 
no  evidence  upon  the  point  named,  the  instruction  in  ques- 
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tion  was  erroneous,  and  evidently  prejudicial  to  the  plain- 
tiff in  error.  There  were  other  instructions  given  and 
refused,  to  which  it  is  unnecessary  to  refer.  We  adhere  ta 
the  former  decisions  of  this  court  as  to  the  liability  of  a 
railway  company,  under  the  statute  (Comp.  Stat.,  Ch.  72)^ 
in  case  of  a  failure  to  fence  its  track;  but  that  question,  on 
the  testimony  in  the  record,  is  not  involved  in  this  case,  and, 
in  any  event,  each  party  is  entitled  to  a  fair  submission  of 
the  case  to  the  jury.  The  judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings. 

ReVEBSED  Ain>  BEMANDED. 

The  other  judges  concur. 

I  86    4011 

S4  m  State,  ex  rel.  Bartholomew  Donavan,  v.  Thomas 
Palmer  et  al..  School  Board  District  No.  7^ 
Colfax  County. 

1.  Schools:      ATTACHING    PABTS    OF    TEBSITOBT   TO    DISTRICT. 

Where,  on  petition  of  the  parent  to  the  connty  superintendent, 
stating  that  it  is  impracticahle,  on  account  of  streams  of  water,  for 
his  children  to  attend  school  in  the  school  district  in  which  he 
is  situated,  the  superintendent  has  authority,  and  it  is  his  duty 
if  he  finds  the  statements  true,  to  attach  to  an  adjoining  district 
BO  much  territory  as  may  be  necessary  to  give  such  chUdren 
school  privileges. 

2.    :    JUEISDICTION  OP  COUNTY  SUPBBINTENDICNT.    An  order 

of  the  county  superintendent  as  to  the  formation,  diyision  or 
change  of  school  districts  where  he  has  juriBdiction  cannot  he 
attacked  in  a  collateral  proceeding. 

Original  application  for  mandamus* 

M.  jB.  Hoxicy  for  relator. 

G  J".  PhelpSf  for  respondent. 
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Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  the  de- 
fendants to  permit  the  children  of  the  relator  to  attend  the 
public  school  in  district  No.  7  of  Colfax  county,  of  which 
the  defendants  are  officers.  The  relator  served  notice  on 
the  defendants,  as  required  by  the  rules,  and  the  defend- 
ants appeared  by  attorney  and  contested  the  right  of  the 
relator  to  the  relief  sought. 

The  relator  alleges  in  his  petition  that  he  ^'  is  the  head 
of  a  family,  and  is  now,  and  was  at  the  times  hereinafter 
mentioned,  the  father  of  seven  children  of  school  age, 
to-wit:  John  W.,  eighteen  years  old;  Clarabel,  fifteen  years 
old ;  Charles  L.,  thirteen  years  old ;  Anna,  ten  years  old ; 
Addie,  eight  years  old ;  James  B.,  seven  years  old ;  and 
Sophronia,  over  five  years  old,  all  of  said  children  at  said 
times,  and  now  are,  living  at  home  with  the  plaintiff,  and 
under  his  care  and  custody. 

4.  That  plaintiff  was  a  resident  and  tax  payer  of  school 
district  number  nine  of  said  Colfax  county  prior  to  Sep- 
tember 12,  1885. 

5.  That  plaintiff  is  a  farmer,  and  has  been  for  several 
years  last  past,  and  owns  the  farm  and  lands  herein  men- 
tioned; that  prior  to  the  last  mentioned  date,  Sept.  12, 
1885,  160  acres  of  his  farm  were  in  said  district  number 
seven,  and  part — to-wit,  the  south  half  of  the  north-east 
quarter,  and  the  north-west  quarter  of  the  south-east  quar- 
ter of  section  sixteen  in  township  eighteen  north,  of  range 
four  east  of  the  6th  principal  meridian — was  in  said  dis- 
trict number  nine;  that  his  residence  is  on  the  lands  last 
described,  and  was  situated  about  four  rods  from  the 
imsiginary  line  dividing  said  districts.  That  his  said  house 
was,  and  is,  nearly  four  miles  from  the  school-house  in 
said  district  nine;  that  at  times,  in  wet  seasons,  it  was,  and 
is,  impracticable  for  his  said  children  to  attend  school  in 
said  district  nine,  there  being  six  streams  and  branches  of 
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streams^  subject  to  overflow  at  times,  to  cross  in  going  from 
his  house  to  said  district  school-house ;  that  his  said  resi- 
dence was,  and  is,  about  two  miles  and  a  half  from  the 
school-house  in  said  district  seven,  with  no  streams  or  low 
places  to  cross. 

6.  That  upon  the  proper  showing  made  by  plaintiff*,  W.. 
T.  Howard,  the  superintendent  of  public  instruction  for 
said  Colfax  county,  did,  on  the  12th  day  of  September, 
1885,  detach  the  said  south  half  of  the  north-east  quarter, 
and  the  north-west  quarter  of  the  south-east  quarter  of 
said  section  sixteen  from  said  district  nine,  and  attach  the 
same  to  and  made  it  a  part  of  said  district  seven. 

7.  That  after  the  said  action  taken  by  the  said  county 
superintendent,  the  said  defendants,  with  three  other  resi- 
dents, tax  payers  of  said  district  number  seven,  presented 
their  protest  to  said  superintendent  protesting  against  his 
said  action  in  attaching  plaintiff*  to  said  district  seven. 

8.  That  the  said  superintendent  thereupon  appointed  a 
day,  to-wit,  the  5th  day  of  October,  1885,  at  one  o'clock 
p.  M.  of  said  day,  for  a  hearing  of  all  the  parties  interested 
in  said  matter,  at  which  time  the  parties  appeared  in  per- 
son and  by  counsel ;  that  the  said  superintendent  heard  all 
the  evidence  offered  by  the  parties,  the  argument  of  counsel^ 
and  after  visiting  the  residence  of  plaintiff*  and  the  said 
district,  and  making  personal  examination,  found  that  it 
was  impracticable  for  plaintiff*  to  send  his  said  children  to 
the  school  in  district  number  nine,  and  made  an  order  al- 
lowing his  said  order  of  September  12th,  1885,  to  stand, 
and  the  said  south  half  of  the  north-east  quarter  and  the 
north-west  quarter  of  the  south-east  quarter  of  section  six- 
teen, township  eighteen  north,  of  range  four  east  of  the 
6th  principal  meridian,  to  be  and  remain  a  part  of  said 
district  number  seven. 

9.  That  by  reason  of  such  action  this  plaintiff  is  now, 
and  has  been,  a  resident  tax  payer  in  and  of  said  district 
number  seven  since  the  said  12th  day  of  September,  and 
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his  said  children  living  with   him  and  are  entitled  t6  all 
the  rights  and  privil^es  of  school  in  said  district 

Then  follows  an  allegation  that  the  defendants  refuse  to 
permit  the  relator's  children  to  attend  school.  The  justifi- 
cation of  the  defendants  is  an  order  made  by  themselves  as 
the  school  board  of  said  district  7,  wherein  "  it  was  ordered 
that  the  children  of  Barth.  Donavan  be  excluded  from  at- 
tendance of  the  school,  it  being  believed,  upon  counsel  had, 
the  said  Donavan  is  not  within  the  lawful  bounds  of  our 
school  district/'  There  is  also  a  copy  of  the  order  of  the 
county  superintendent,  as  follows: 

"Schuyler,  Neb.,  Sept.  12th  1886. 
"Barthu  Donavan  having  this  day  certified  before  me 
that  Dry  Creek,  a  branch  of  Maple  Creek,  renders  it  im- 
practicable during  wet  seasons  of  the  year  for  his  children 
to  attend  school  in  their  own  district  (No.  9  of  Colfax  Co.), 
therefore,  according  to  section  4,  subdivision  1  of  school 
law,  I  have  detached  the  S.  J  of  N.  E.  J  of  sec.  16,  and 
N.  W.  i  of  the  S.  E.  i  of  sec.  16  of  said  district,  and 
joined  the  same  to  district  No.  7  of  Colfax  county." 

The  defendants  in  their  answer  admit  that  this  order 
was  made,  but  allege  that  it  was  obtained  by  fraud,  and 
they  seek  to  put  in  issue  in  this  proceeding  errors  in  grant- 
ing the  order.  The  provision  of  the  statute  under  which 
the  order  was  made  is  a.s  follows : 

^^  Sixth.  No  new  district  shall  be  formed  containing  less 
than  four  sections  of  land,  nor  shall  any  district  be  re- 
duced by  subdivisions  or  otherwise  so  as  to  contain  le{?s 
than  that  amount,  unless  the  district  so  formed,  or  the 
part  of  the  district  remaining  after  division,  shall  have  an 
assessed  valuation  of  property  of  not  less  than  twelve 
thousand  dollars.  No  district  shall  be  formed  extending 
more  than  six  miles  in  one  direction  on  section  lines;  Fro- 
videdy  That  when  streams  of  water  or  water-courses  make 
it  impracticable  to  form  districts  containing  four  sections. 
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then  the  county  superintendent  may  form  districts  with 
less  than  four  sections  without  r^ard  to  valuation. 
Where  streams  of  water  make  it  impracticable  for  children 
to  attend  school  in  their  own  district,  the  county  superin- 
tendent shall  have  authority,  and  it  shall  be  his  duty  when 
requested  by  the  parents  of  such  children,  to  attach  to 
adjoining  districts  such  territory  as  he  may  deem  neceasary 
for  the  purpose  of  giving  said  children  school  privileges." 
Comp.  Stat.,  Chap.  79,  Subdv.  I.,  §  4. 

The  statute  clothes  the  county  superintendent  with  power, 
when  certain  conditions  are  complied  with,  to  form  new 
districts,  and,  when  necessary,  to  make  changes  in  those 
already  existing.  Where  streams  of  water  render  it  im- 
practicable for  children  to  attend  school  in  their  own  di^ 
trict,  he  is  not  only  authorized,  but  required,  on  the  ap- 
plication of  the  parents  of  such  children,  and  the  tnith 
of  the  statement  being  estabh'shed,  to  attach  to  an  adjoin- 
ing district  such  territory  as  he  may  deem  necessary  to  give 
such  children  school  privileges.  The  policy  of  our  law  is 
to  have  every  child  in  the  state  between  the  ages  of  five 
and  twenty-one  years  attend  school.  For  this  purpose 
every  organized  county  in  the  state,  where  the  number  of 
settlers  will  justify  it,  is  divided  into  school  districts,  which 
are  to  a  large  extent  supported  by  the  school  fund  of  the 
state.  And  to  secure  eflBciency  in  the  system,  the  school 
districts  and  schools  of  each  county  are  placed  under  the 
general  supervision  of  a  county  superintendent.  He  is  in- 
vested with  power,  upon  proper  petitions  being  filed  in  his 
office,  to  create,  divide,  or  change  a  school  district  or  dis- 
tricts, and  if  he  acts  within  the  scope  of  his  authority  his 
orders  are  not  subject  to  collateral  attack.  No  doubt  such 
an  order  is  final  within  the  provisions  of  section  580  of  the 
Code,  and  subject  to  review. 

The  county  superintendent  may  reasonably  be  supposed 
to  be  familiar  with  the  topography  of  the  several  school 
districts  in  his  county,  and  the  consequent  necessity  for  a 
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change,  if -one  is  desired.  Hence  the  statute  has  conferred 
original  authority  upon  him ;  and  his  orders,  where  he  has 
jurisdiction,  are  final  until  modified,  vacated,  or  set  aside 
in  a  proper  proceeding.  This  is  decisive  of  this  case.  A 
peremptory  writ  must  be  awarded  as  prayed. 

Judgment  AoooRDiNGiiY. 
The  other  judges  concur. 


LoxTis  D.  Nessler,  appellee,  y.  M.  Neheb  et  al.^ 

APPELLANTS. 

Judgment:    lien.  '  A  judgment  in  the  district  conrt  is  not  a  lien 
upon  an  equitable  interest  in  real  estate  of  the  debtor. 

Appeal  from  the  district  court  of  Saline  county.  Heard 
below  before  Pound,  J.,  sitting  for  Mobrib,  J. 

JRyan  Broihei'Sy  for  appellant. 

Abbott  &  Abbott^  for  appellees. 

Maxwell,  J. 

An  opinion  was  filed  in  this  case  in  1885,  which  is  re- 
ported in  volume  28 j  page  246  of  the  N.  W.  Rep.*  A 
rehearing  was  afterwards  granted,  and  the  cause  again  sub- 
mitted. 

The  only  question  involved  is,  does  a  judgment  lien 
attach  to  an  equitable  interest  of  the  debtor  in  real  estate  ? 

In  Rosenfield  v.  Chada,  12  Neb.,  25,  it  was  held  that  an 
equitable  interest  in  real  estate,  coupled  with  actual  pos- 
session, could  be  sold  under  an  ordinary  execution.     That, 

*This  opinion  withheld  from  pablication  in  regolar  series  of  reporta 
by  direction  of  its  writer. — Rep. 
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however,  referred  to  a  ease  where  an  execution  could  be 
levied  on  such  equitable  interest,  coupled  with  possession. 
The  question  now  presented  is  entirely  different. 

Sec.  477  of  the  Code  provides  that,  "the  lands  and  tene- 
ments of  the  debtor,  within  the  county  where  the  judgment 
is  entered,  shall  be  bound  for  the  satisfaction  thereof  from 
the  first  day  of  the  terra  at  which  judgment  is  rendered ; 
but  judgment  byconfession,  and  judgments  rendered  at  the 
same  term  at  which  the  action  is  commenced,  shall  bind  such 
lands  only  from  the  day  on  which  such  judgments  are  ren- 
dered. All  other  lands,  as  well  as  goods  and  chattels  of 
the  debtor,  shall  be  bound  from  the  time  they  shall  be 
seized  in  execution." 

Sec.  561  provides  that,  "In  all  cases  in  which  judg- 
ment shall  be  rendered  by  a  justice  of  the  peace,  the  party 
in  whose  favor  the  judgment  shall  be  rendered  may  file 
a  transcript  of  such  judgment  in  the  office  of  the  clerk 
of  the  district  court  of  the  county  in  which  the  judgment 
was  rendered,  and  thereupon  the  clerk  shall,  on  the  day 
on  which  the  same  shall  be  filed,  enter  the  case  on  the 
execution  docket,  together  with  the  amount  of  the  judg- 
ment and  the  time  of  filing  the  transcript. 

Sec.  562  provides  that,  "  such  judgment  if  the  transcript 
shall  be  filed  in  term  time  shall  have  a  lien*  on  the  real  es- 
tate of  the  judgment  debtor  from  the  day  of  the  filing;  if 
filed  in  vacation  as  against  the  judgment  debtor,  said  judg- 
ment shall  havealienfrom  thedayof  thefiling,and  asagainst 
subsequent  judgment  creditors,  from  the  first  day  of  next 
succeeding  term,  in  the  same  manner  and  to  the  same  extent 
as  if  the  judgment  had  been  rendered  in  the  district  court." 

Blackstone  defines  the  words  "  land  and  tenement "  as 
follows:  "iand  comprehends  all  things  of  a  permanent  and 
substantial  nature,  being  a  word  of  very  extensive  significa- 
tion, as  will  presently  appear  more  at  large.  Tenement  is  a 
word  of  still  greater  extent,  and  though  in  its  vulgar  accep- 
tation it  is  only  applied  to  houses  and  otlier  buildings,  yet  in 
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its  original^  proper,  and  legal  sense  it  signifies  everything 
that  raay  be  holdeUy  provided  it  be  of  a  permanent  nature^ 
whether  it  be  of  a  substantial  and  sensible  or  of  an  unsub- 
stantial ideal  kind."  ^^ThusIiberuvitenementumyfreLuk  ten- 
ement, or  freehold,  is  applicable  not  only  to  lauds  and  other 
solid  objects, but  also  to  offices,  rents,  commons, and  the  like; 
and  as  lands  and  houses  are  tenements,  so  is  an  advowson  a 
tenement;  and  a  franchise,  an  office,  a  right  of  common,  a 
peerage,  or  other  property  of  the  like  unsubstantial  kind,  are 
all  of  them,  legally  speaking,  tenements."  The  word  "  tene- 
ments," when  applied  to  property  on  which  a  judgment  lien 
will  attach,  is  evidently  used  only  in  the  common  accepta- 
tion of  the  word,  viz.,.  houses  and  other  buildings. 

In  Latvrencev.  BdgeTy  31  O.  S.,  180,  the  statutes  of  Ohia 
being  similar  to  our  own,  it  is  said :  "While  we  admit  that 
they  do  not  embrace  mere  equities  in  lands  or  tenements,  it 
is  difficult  to  perceive  why  they  should  not  include  remain- 
ders vested  under  legal  titles  as  well  as  legal  estates  in 
lands  and  tenements  in  possession  of  the  debtor." 

In  Bogart  v.  Perry,  1  Johns.  Ch.,  52,  it  was  held  that  a 
judgment  at  law  was  not  a  lien  upon  a  mere  equitable  in- 
terest in  land.  To  the  same  effect  are  Jackson  v.  Chapin,  &. 
Cowen,  485.  Ellswcyrth  v.  Ouyler,  9  Paige,  418.  Roddy  t\ 
Elam,  12  Rich.  Eq.,  343.  Powell  v.  Knox,  16  Ala.,  364. 
Gentry  v.  Allison,  20  Ind.,  481.  Jeffers  v.  Sherbrom,  21 
Ind.,112.  Davis  v.  Cumberland,  6  Ind.,  380.  if.  &  St.  L. 
B.  B.  Co.  V.  Wilson,  25  Minn.,  382.  Van  Cleve  v.  GroveSy 
4  N.  J.  Eq.,  330.  This,  we  think,  is  a  correct  construction 
of  our  statute.  We  therefore  hold  that  a  judgment  is  not 
a  lien  upon  an  equitable  interest  in  real  estate.  The  judg- 
ment of  the  district  court  declaring  such  liens  to  bind  the 
real  estate  in  question  is  therefore  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Bevebsed  akd  remanded. 

The  other  judges  concur. 
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George  W.  Homan,  plainttpp  in  error,  v.  Steelej^ 
Johnson  &  Co.,  defendants  in  error. 

1.    Consideration:    fbomisb  fos  a  pbomisb.    Where  several 
promise  to  contribnte  to  a  common  object  desired  by  all,  the 
promise  of  each  is  a  good  consideration  for  the  promise  of  the 
ei  838  others,  and  can  be  enforced  by  snit  when  the  corporation  or  per- 

son to  whom  the  subscription  runs  has  incnrred  obligations  on 
the  faith  of  snch  subscriptions,  and  has  complied  with  the  con- 
ditions on  which  they  were  made. 

^.  Contract:  tiaie.  Where  a  time  is  fixed  in  which  certain  work 
is  to  be  done,  it  is  not,  in  general,  so  far  of  the  sabstance  of  the 
contract  that  if  the  work  is  done,  but  not  until  some  days  later, 
no  compensation  can  be  recovered.  In  such  case  an  action  for 
the  price  will  be  sustained,  leaving  the  defendant  to  show  any 
injury  he  may  have  sustained  by  the  delay. 

^.    :    pbaoticb:    amendment  in  supbeme  cx)URT,    Where 

an  action  is  brought  upon  a  contract  instead  of  a  quantum  mendt, 
and  all  the  proof  introduced  without  objection,  showing  the  right 
of  the  plaintiff  to  recover,  the  supreme  court  will,  if  necessary, 
permit  an  amendment  of  the  petition  to  conform  to  the  proof,  or 
remand  the  cause  to  the  district  court  for  such  amendment. 

Error  to  the  district  court  for  Douglas  county.    Tried 
fcelow  before  Nevillb,  J. 

O.  W.  Ambroaej  for  plaintiff  in  error. 

Oeorge  B.  Lake,  for  defendant  in  error. 

M.AXWELL,  J. 

The  action  is  based  on  a  subscription,  of  whidi  the  fol- 
lowing is  a  copy: 

"  Omaha,  Nebraska,  March  17th,  1880. 
"  We,  the  undersigned,  agree  to  pay  to  Messrs.  Steele, 
Johnson  &  Co.,  of  Omaha,  Neb.,  the  sum  set  opposite  our 
respective  names,  upon  the  completion  and  occupancy  by 
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them,  as  wholesale  grocers,  of  a  three-story  brick  buildings 
66  feet  by  120  in  size,  on  lot  4,  block  150,  in  Omaha,, 
Douglas  county,  Nebraska ;  said  building  to  be  completed 
and  occupied  by  them  on  or  before  the  first  day  of  Novem- 
ber, 1880;  said  building  to  have  an  outside  appearance 
equal  to  the  Burlington  &  Missouri  R.  R.  building  on  the 
corner  of  Farnam  and  10th  streets,  Omaha,  Neb. 

J.  Strickler , ..........JIOO.OO 

G.  W.  Homan 200.00 

J.  8.  McCormick 250.00 

Elnathan  Mills 76.00 

Geo.  B.  Lake 75.0a 

Geo.  W.  Doane 75.00 

First  National  Bank,  by  H.  W.  Yates 60.00 

W.  W.  Lowe 50.00 

C.  C.  Housel 50.00'^ 

The  plaintiffs  below  (defendants  in  error)  allege  in  th^ir 
petition,  in  substance,  that  on  the  17th  of  March,  1880^ 
they  were  wholesale  grocers  in  Omaha,  and  that  the  defend- 
ant below  was  the  owner  of  certain  real  estate  situate  near 
lot  4,  block  150,  in  said  city;  that  said  plaintiffs  were  about 
to  erect  a  large  and  expensive  building,  but  had  not  then 
decided  on  a  location ;  that  the  defendant,  on  that  day,  in 
order  to  induce  the  plaintiffs  to  locate  said  building  on  lot 
4,  block  160,  and  in  consideration  of  like  agreements  of 
and  subscriptions  of  other  parties,  also  lot  owners  or  inter- 
ested in  real  estate  in  said  city,  subscribed  and  promised  to 
pay  the  plaintiffs  the  sum  of  $200  for  that  purpose,  and 
that,  relying  upon  said  subscriptions,  the  plaintiffs  located 
and  erected  said  building  on  said  lot,  and  have  duly  per- 
formed all  the  conditions  of  said  contract  on  their  part  to 
be  performed ;  and  that  after  said  building  was  completed 
and  occupied  by  the  plaintiffs  they  demanded  payment  of 
said  sum,  which  was  refused. 

The  answer  of  the  defendant  below  admits  the  partner- 
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ship  of  the  plaintifis ;  that  the  defendant  was  interested  in 
certain  real  estate  near  lot  4,  block  150;  admits  that  de- 
fendant signed  the  contract  sued  on,  and  denies  all  other 
allegations  of  the  petition.  On  the  trial  of  the  cause  the 
court  directed  the  jury  to  return  a  verdict  for  the  plaintiff, 
which  was  done,  and  judgment  rendered  on  the  verdict  for 
the  sum  of  $248.60.  In  the  motion  for  a  new  trial  the 
following  points  were  made  : 

1st.  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

2d.     That  the  verdict  is  contrary  to  law. 

3d.  That  the  court  erred  in  refusing  to  give  the  instruc- 
tions asked  by  the  defendant. 

4th.  That  the  court  erred  in  instructing  the  jury  to  find 
for  the  plaintiffs. 

In  the  briefs  of  the  plaintiff  in  error  no  mention  is  made 
of  error,  either  in  giving  or  refusing  instructions.  That 
ground,  therefore,  may  be  considered  as  abandoned.  The 
only  question,  therefore,  to  be  considered  is,  whether  or  not 
the  evidence  sustains  the  verdict.  There  is  no  conflict  in 
the  testimony,  and  it  shows  the  following  facts :  That  in 
the  spring  of  1880  the  plaintiffs  below  were  looking  for  a 
location;  that  they  had  three  in  view,  viz.,  lot  4,  block  150, 
a  lot  on  the  corner  of  10th  and  Harney  streets,  and  one  on 
the  corner  of  9th  and  Farnam  streets ;  that  the  price  asked 
for  lot  4,  block  150,  was  $8,000.  The  lot,  it  seems,  was 
owned  by  parties  in  New  York,  and  as  Mr.  Johnson  was 
going  thereon  business,  he  seems  to  have  been  authorized  by 
his  firm  to  purchase  it,  at  not  to  exceed  $6,500.  The  testi- 
mony of  a  member  of  the  firm  upon  that  point  is  as  follows: 
*'  I  think  we  made  an  offer  first  of  six  thousand  dollars. 
Mr.  Johnson  went  to  New  York  on  business,  and  exi>ected 
to  see  the  administrator  of  the  estate  while  there.  It  was 
understood  between  him  and  his  partners  that  we  were  to 
go  as  high  as  $6,500.  We  thought  that  was  the  full  value 
of  the  property;  and  if  we  failed  to  get  that,  we  had  those 
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other  two  pieces  in  view  that  we  were  negotiating  for/' 
The  subscription  paper  upon  which  this  action  is  brought 
was  thereupon  prepared  by  property  owners,  including  the 
defendant,  and  signed  by  them ;  that  the  defendant  had  a 
livery  stable  imraediately  across  the  alley  south  of  said 
building,  and  also  other  real  estate*  near  that  point ;  that 
the  plaintiffs  below  actually  paid  $7,700,  and  p&id  certain 
taxes  for  the  lot,  in  all  more  than  $8,000 ;  that  they  erected 
a  building  thereon  66  by  128  feet,  and  three  stories  high 
above  the  basement.  It  is  admitted  that  the  size  and  ap- 
pearance of  the  building  are  all  that  are  required  by  the 
subscription  paper.  The  testimony  also  shows  that  in 
October,  1880,  the  plaintiffs  stored  a  quantity  of  canned 
goods  and  raisins  in  the  building,  and  that  from  that  time 
until  the  16th  of  December,  1880,  they  stored  more  or  less 
goods  there,  and  sold  some  from  that  building,  but  that 
they  did  not  complete  the  removal  of  the  stock,  and  move 
their  oflBoe  there,  until  December  15,  1880. 

It  is  claimed  on  behalf  of  the  plaintiff  in  error  that  there 
is  no  mutuality  in  the  contract,  and  certain  cases  are  cited 
to  sustain  the  position,  which  will  be  noticed  in  their  order. 
Fhat,  Tuimpike  Co,  v,  Collins,  8  Mass.,  292.  In  that  case 
a  recovery  was  defeated  upon  the  sole  ground  that  the 
promisee,  the  corporation,  had  neither  accepted  nor  au- 
thorized the  subscription. 

In  Academy  v.  jDarw,  11  Mass.,  114,  the  action  failed  on 
the  grounds,  1st,  That  the  action  should  have  been  brought 
by  the  trustees  and  not  the  corporation;  and  2d,  That  as 
there  was  no  corporation  in  existence  when  the  promise 
was  made  there  was  no  promisee. 

In  Academy  v.  Gilbert,  2  Pick.,  679,  nothing  had  been 
done  by  the  promisee  on  the  faith  of  the  promise,  and 
in  Trustees  of  Hamilton  College  v,  Stewart,  1  Comst.,  681 
the  plaintiff  failed  because  there  was  ^'no  engagement 
whatever  upon  the  part  of  the  plaintiff  or  any  other  per- 
son to  do  or  forbear  to  do  anything  as  a  consideration  for 
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the  promise  of  the  defendant."  That  is,  it  was  a  promise  to 
make  a  gift,  which  not  being  performed,  no  action  would 
lie  thereon.  In  this  case,  however,  the  allegations  of  the 
petition  are,  and  the  proof  shows,  that  in  consequence  of  the 
promise  of  the  defendant  and  others  the  plainti£&  were  in- 
duced to  purchase  the  lot  in  question  and  erect  the  building 
thereon.  They  acted  upon  the  faith  of  these  subscrip- 
tions, and  that  is  a  sufficient  consideration.  In  2  Kent 
Com.,  *465,  it  is  said :  "A  valuable  consideration  is  one  that 
is  either  a  benefit  to  the  party  promising  or  some  trouble 
or  prejudice  to  the  party  to  whom  the  promise  is  made. 
Any  damage,  or  suspension,  or  forbearance  of  a  right  will 
be  sufficient  to  sustain  the  promise."  That  is,  a  benefit  or 
advantage  accruing  to  the  party  who  makes  the  promise  or 
some  inconvenience  or  injury  sustained  by  the  party  ta 
whom  the  promise  is  made  is  sufficient  to  support  a  con- 
tract. Powell  V.  BrowTiy  3  Johns.,  100.  Carr  v.  Cardy 
84  Mo.,  513.  Clark  v.  Sigourney,  17  Conn.,  511.  Law- 
rence V.  Fox,  20  N.  Y.,  268.  Odineal  v.  Barry,  24  Miss.^ 
9.  Warren  v,  Whitney ,  24i  Me.,  561.  Doyle  v.  Knapp, 
4  111.,  334.  Many  other  cases  to  the  same  effect  might  be 
cited. 

In  Commimoners  v.  Perry,  6  Ohio,  57,  the  contract 
was  as  follows: 

"We,  the  undersigned  subscribers,  do  hereby  promise  to 
pay  the  commissioners  of  the  canal  fund  of  the  state  of 
Ohio,  for  the  use  of  said  fund,  the  sums  severally  annexed 
to  our  names,  in  three  several  equal  installments,  the  first 
on  January  1,  A.D.  1827;  the  second  on  January  1,  A.D. 
1828,  and  the  third  and  last  on  January  1,  A.D.  1829, 
upon  condition  that  the  canal  be  located  on  the  east  side  of 
the  Cuyahoga  river  from  the  lower  rapids  to  the  village  of 
Cleveland. 

''Cleveland,  December  6,  1825 P 

The  contract  was  held  to  be  valid.  In  that  case  the 
legislature  had   authorized  the  commissioners  to  receive 
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such  proposals^  but  the  decision  seems  to  be  based  on  the 
general  rule. 

In  Fremont  Bridge  Co.  v.  FuhrmaUy  8  Neb.,  99,  it 
was  held  that  where  a  corporation  or  person  to  whom  a 
subscription  runs  has  incurred  obligations  on  the  faith  of 
such  subscription,  and  has  complied  with  the  condition  on 
which  it  was  made,  the  same  may  be  enforced  by  suit.  It 
is  said  (page  103):  "While  there  is  some  conflict  in  the  au- 
thorities, the  clear  weight  of  authority  seems  to  sustain  the 
rule  that  where  several  promise  to  contribute  to  a  common 
object  desired  by  all,  the  promise  of  each  is  a  good  consid- 
eration for  the  promise  of  the  others  and  can  be  enforced 
by  suit  when  the  corporation  or  person  to  whom  the  sub- 
scription runs  has  incurred  obligations  on  the  faith  of  such 
subscriptions,  and  has  complied  with  the  conditions  upon 
which  they  were  made/'  In  that  case  the  location  of  the 
bridge  was  changed  afler  the  subscription  was  made  with- 
out the  assent  of  Fuhrman,  therefore  the  court  held  that 
he  was  not  liable. 

But  it  is  said  that  the  building  was  not  completed  and 
occupied  November  1st,  1880,  and  therefore  the  defendant 
below  is  not  liable.  An  examination  of  the  contract  shows 
that  the  sums  were  to  be  paid  on  "  the  completion  and  oc- 
cupation of  the  building."  In  the  next  sentence  it  is  stated 
that  the  building  is  to  be  completed  and  occupied  on  or  be- 
fore November  1st,  1880.  The  rule  in  regard  to  time  np- 
pears  to  be  this:  That  where  there  is  nothing  special  in  the 
nature  of  the  property  or  of  the  purposes  for  which  it  was 
intended,  although  a  particular  day  may  be  fixed  for  the 
completion  of  the  contract,  yet  the  general  object  being  the 
accomplishment  of  the  purpose  for  which  the  promise  was 
made,  viz.,  the  completion  of  the  contract,  the  particular 
day  named  is  merely  formal. 

A  different  rule  obtains  where  the  nature  of  the  prop- 
erty or  the  purpose  for  which  it  was  intended  is  of  such  a 
character  as  to  make  time  material.  In  this  case  the  ob- 
42 
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ject  of  the  subscribers  was  to  benefit  their  property  by  in- 
duelDg  a  large  wholesale  firm  to  establish  its  business  on 
Harney  street  and  thus  induce  others  to  erect  business 
houses  thereon  and  make  it  a  business  street,  thereby 
greatly  enhancing  the  value  of  their  property.  The  build- 
ing erected  was  larger  than  required  by  the  stipulation^ 
and  in  all  respects  was  fully  equal  to  the  requirements  of 
the  contract.  The  benefit  so  far  as  it  appears  was  equally 
as  great  to  the  defendant  as  though  the  building  had  been 
actually  completed  and  occupied  on  Ifov.  1st.  And  the 
defendant  below  when  asked  for  his  subscription^  in  Jan- 
uary, 1881,  made  no  objection  either  to  the  building  or  the 
time  of  its  completion,  and  promised  to  pay  the  amount 
subscribed.  About  a  month  afterwards  he  made  a  similar 
promise,  and  afterwards  sent  a  friend  to  try  and  induce 
the  plaintii^  to  take  $100  in  satisfaction  of  the  demand. 
The  plea  as  to  time  evidently  is  an  after-thought. 

3d.  It  is  claimed  that  the  action  should  have  been  to 
recover  on  a  quantum  meruit  and  not  upon  the  contract,  that 
when  the  suit  is  upon  the  contract  alleging  compliance 
therewith  everything  is  essential  in  the  contract  to  author- 
ize a  recovery.  Parsons  states  the  rule  in  such  cases  as 
follows:  "If  the  time  be  set  in  which  certain  work  is  to 
be  done  it  is  not  in  general  so  far  of  the  substance  of  the 
contract  that  if  the  work  be  done,  but  not  until  some  days 
later,  no  compensation  will  be  recovered;  but  an  action  for 
the  price  will  be  sustained  leaving  the  defendant  to  show 
any  injury  he  has  sustained  by  the  delay,  and  use  it  in  re- 
duction of  damages  by  way  of  set-off,"  etc.  2  Parsons  on 
Contracts  (5  Ed.),  660.  This,  we  think,  states  the  law  cor- 
rectly. The  few  days  which  elapsed  after  the  time  fixed 
for  -the  completion  and  occupation  of  the  building  and  the 
time  in  which  it  was  actually  completed  and  occupied  do 
not  in  our  view  affect  the  right  to  recover.  The  defend- 
ants' attorneys  in  their  brief  virtually  admit  this,  but  say 
the  action  should  not  have  been  upon  the  contract.     This 
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objection  should  have  been  made  on  the  trial  to  be  avail- 
able here.  Where  proof  has  been  introduced  without  ob« 
jection  which  would  entitle  a  plaintiff  to  recover,  this  court 
would,  if  necessary,  permit  an  amendment  of  the  petition 
to  conform  to  the  proof,  or  remand  the  cause  to  the  district 
court  for  that  purpose. 

It  is  apparent  that  substantial  justice  has  been  done,  and 
the  judgment  is  affirmed. 

Judgment  affibmed. 
The  other  judges  conoor. 


AxjGtJST  Benzon,  plaintiff  in  esbob,  v.  The  Bub- 

UNGTON  &  MlSSOUBI  BlVEB   BaILBOAD  CoMPANT> 
DEFENDANT  IN  EBBOB. 

Verdict.  Where  in  an  action  to  recoyer  damages  for  ii^jaiy  to  prop- 
erty, and  the  caose  of  the  iignry  is  a  matter  of  conjectnre,  a  yer- 
dict  in  favor  of  the  plaintiff  will  not  be  set  aside  at  lus  instanco 
becaase  the  verdict  is  not  as  laige  as  it  probably  would  have 
been  had  the  caase  of  the  iigaiy  been  fnlly  proved* 

Error  to  the  district  court  of  Douglas  county.  Heard 
below  before  Wakeley,  J. 

Qmgdon,  Clarkson  &  Hvmt^  for  plaintiff  in  eftror. 

T.  Jf.  Marqiidt  and  Charles  J.  Greene,  for  defendant  in 
error. 

Maxwell,  J. 

This  is  an  action  for  damages  growing  out  of  an  allied 
trespass  upon  the  plaintiff's  real  estate.  The  plaintiff  al- 
leges in  his  petition  that  at  the  time  the  injuries  were  com-- 
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mitted  he  was  the  lessee  and  in  possession  of  lots  3  and  4, 
in  block  125^  in  Omaha,  and  the  owner  of  an  ioe-house 
thereon  ;  that  on  the  1st  day  of  March,  1882,  such  ice-house 
was  stored  with  ice  belonging  to  the  plaintiff;  that  said 
lots  are  situated  to  the  east  of  and  at  the  foot  of  a  high  bluff, 
and  the  slope  of  the  land  from  the  ice-house  is  from  the 
west  to  the  east,  and  the  natural  flow  of  water  in  that  di- 
rection ;  "  that  on  or  about  the  Ist  day  of  May,  1882,  de- 
fendant, its  agent,  and  servants  wrongfully,  willfully,  and 
injuriously  entered  upon  the  east  66  feet  of  said  lots,  and 
hauled,  dumped,  and  deposited  thereupon  a  large  quantity  of 
earth,  and  thus  formed  a  barrier  which  obstructed  the  flow 
of  water  across  said  lots,  prevented  its  escape  from  in  and 
about  said  ice-house,  and  caused  it  to  collect,  stand  about,, 
and  flow  into  said  ice-house  to  the  height  of  several  feet^ 
thereby  wetting  and  displacing  the  ice  of  plaintiff  and  in- 
juring his  building,"  in  all  to  his  damage  in  the  sum  of 
$15,000. 

The  defendant  in  its  answer  alleges  that  it  is  the  owner 
of  the  lots  upon  which  the  grading  was  done ;  that  the 
work  was  performed  to  raise  the  grade  of  said  lots  to  the 
established  grade  of  Farnam  and  Douglas  streets ;  that  said 
grading  was  properly  and  skillfully  done  by  competent  en- 
gineers. It  is  denied  that  the  plaintiff  is  the  lessee  of  said 
lots,  or  that  he  had  stored  therein  the  amount  of  ice  he 
claims.  There  is  also  an  allegation  that  the  injury  was 
caused  by  his  own  negligence. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $75,  interest  and  costs.  The  prin- 
cipal objection  made  in  this  court  is,  that  the  verdict  is 
against  the  clear  weight  of  evidence.  It  appears  from  the 
evidence  that  in  the  spring  of  1882  the  attorneys  for  the 
plaintiff,  after  being  informed  by  Mr.  Holdrege,  the  super- 
intendent of  the  defendant,  that  Mr.  Calvert  was  the  proper 
person  to  whom  to  apply,  addressed  to  him  the  following 
letter : 
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"Omaha,  Ne^:,  April  2l8t,  1882. 
T.  E.  Calvert,  Esq.^  Chief  Eng.  B.  &  M.  R.  K,  Omahaj 
Neb.: 

Dear  Sir — Mr.  Aug.  Benzon,  who  owns  lots  3  and  4,  in 
blk.  125,  lying  at  8.  E.  cor.  of  8lh  and  Douglas  Sts.,  and 
who  has  over  4,000  tons  of  ice  stored  there,  requests  us  to 
write  you  in  reference  to  putting  in  a  culvert  from  his  ice- 
house through  the  adjoining  lots  which  you  are  now  tilling. 
On  account  of  filling  your  lots  water  alre&dy  stands  in  his 
house  to  the  depth  of  six  inches,  and  the  first  rainfall  wiU 
M'ork  him  great  damage.  A  culvert  100  feet  long  would 
stretch  from  his  house  through  your  lots  to  the  culvert  re- 
cently put  in  by  the  Con.  Tk.  L.  Co.,  whose  permission  he 
has  to  effect  a  juncture  with  them.  To  do  this  would  be 
<5oraparatively  inexpensive  to  you,  and  save  him  much  threat- 
■ened  damage.  We  would  be  plea-ed  to  receive  a  commu- 
nicatiou  from  you  in  reference  to  the  matter  at  your  earliest 
convenience,*'  etc. 

To  this  communibation  Mr.  Calvert,  on  April  27,  1882, 
replied  as  follows :  "  Yours  of  the  21st  received  during  my 
absence.  Hence  the  delay.  We  certainly  do  not  intend 
wantonly  to  harm  thfe  property  of  Mr.  Benzon.  But  in 
order  to  put  the  property  lying  east  of  him  in  shape  for 
R.  R.  purposes  it  must  be  graded  up  some  8  feet,  which  will 
raise  it  considerably  above  base  of  ice-house,  and  ground 
around  there  can  only  be  kept  free  from  water  by  a  drain. 
A  drahi  through  our. property  is  of  no  value  whatever  to 
us  and  we  should  not  therefore  be  asked  to  put  it  in.  We 
will,  however,  gladly  give  Mr.  Benzon  every  facility  for 
placing  it.  The  claim  that  ditch  dug  to  let  water  out  from 
ice-house  is,  I  think,  without  foundation,"  The  testimony 
tends  to  show  that  the  ice-house  in  question  is  situate  on 
the  bottom  lands  near  the  Missouri  river,  but  close  to  the 
base  of  the  bluffs ;  that  the  land  upon  which  it  is  built  is 
<}uite  low,  and  even  before  the  grading  complained  of,  the 
<lrainage  im|)erfect;  that  the  building  was  erected  in  1876 
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and  was  considered  a  good  building  of  that  class;  thnt  dur- 
ing the  overflow  of  the  Missouri  river  in  1881  the  water 
had  been  several  feet  in  depth  around  the  building  for  some 
time^  which  had  the  effect  of  causing  the  building  to  lean 
over  to  the  east,  and  but  for  heavy  props  plac^  against  it 
then  it  would  have  burst ;  that  some  of  the  props  had  been 
removed  prior  to  the  spring  of  1882,  and  there  was  danger, 
even  while  the  grading  complained  of  was  being  done,  that 
the  building  would  burst  on  the  east  side  and  south  end. 
The  insecure  condition  of  the  building  seems  to  have  in- 
duced the  plaintiff  to  bank  the  earth  up  against  the  east 
side  and  south  end  of  the  building  to  about  the  height  of 
six  feet.  On  cross-examination  he  testifies  in  answer  to  the 
question,  "What  did  you  bank  this  up  for  with  dirt  that 
was  there?" 

A,  It  was  filled  up  within  ten  or  fifteen  feet  of  the 
house  on  the  east  side ;  it  was  filled  up  to  Douglas  street. 
I  throwed  it  against  the  house  to  keep  the  sills  from  fall- 
ing out.  The  ice  would  not  have  staged  there  three  days 
if  I  hadn't  put  dirt  against  the  house  to  hold  it  together. 
I  would  have  lost  every  pound  of  ice  I  had  if  I  hadn't 
put  dirt  there.  If  it  had  once  cav6d  it  would  have  been 
gone. 

This  it  must  be  remembered  was  while  the  grading  com- 
plained of  was  being  done.  The  plaintiff  made  a  drain 
across  the  grading  of  the  defendant  to  the  sewer  of  the 
Tank  Co.;  but  as  the  ice-house  seems  to  have  been  lower 
than  the  sewer  the  drainage  was  still  imperfect.  This, 
however,  is  not  claimed  to  have  been  the  fault  of  the  defend- 
ant. There  is  a  conflict  in  the  testimony  as  to  whether  or 
not  this  drain  across  the  defendant's  grade  was  kept  open» 
the  plaintiff  testifying  that  the  employes  of  the  defendant 
filled  it  in  order  to  have  a  passage  way  for  teams,  while 
other  witnesses  testify  that  it  was  not  filled  up,  but  re- 
mained open  during  the  entire  summer  of  1882  as  well  as 
that  of  1888. 
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During  the  summer  of  1882  the  west  side  of  the  ice- 
house burst  for  a  distance  of  about  fifty-five  feet  from 
the  south-west  corner.  This  caused  a  considerable  loss  of 
ice  from  melting,  which  is  the  principal  ground  of  damage 
in  this  case.  The  testimony,  however,  fails  to  show  with 
any  degree  of  certainty  that  the  bursting  of  the  ice-house 
was  caused  tiirough  the  fault  of  the  defendant.  The  ice  is 
shown  to  have  melted  at  the  south-west  corner  of  the 
building,  and  not  evenly  around  the  outside  courses  as  it 
necessarily  would  have  done  had  it  been  caused  by  stag- 
nant water  surrounding  the  building.  It  is  more  probable 
that  the  injury  was  caused  by  defective  packing,  and  the 
insecure  condition  of  the  building.  But,  however  this 
may  be,  these  questions  were  submitted  to  the  jury  and 
considered  in  their  verdict,  and  unless  the  verdict  is  clearly 
wrong  it  will  not  be  set  aside.  In  the  263  pages  of  testi- 
mony in  the  record  a  very  large  proportion  is  devoted  to 
the  value  of  ice,  the  quality,  mode  of  packing,  degree  of 
waste,  etc.,  questions  proper  to  be  inquired  into,  but  the 
real  cause  of  action — the  cause  of  the  injury — for  want  of 
evidence,  no  doubt,  is  left  almost  entirely  to  conjecture. 
The  case  was  one  proper  to  be  submitted  to  a  jury  under 
proper  instructions.  Objections  are  made  to  some  of  the 
instructions,  but  as  we  see  no  error  in  them  they  need  not 
be  noticed  here.  There  is  no  error  in  the  record^  and  the 
judgment  is  affirmed. 

JjTDQMEUfT  AFFIBMED. 

The  other  jadgea  conoor. 
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Joshua  Cox,  appellee,  v.  Fkancib  M.  Eli^wobth 
et  al.,  appellants. 

1.  Death:    fsestjmption  of,  fsom  absekce.    The  death  of  an 

absent  person  may  be  presumed  in  leas  than  seven  years  from 
the  date  of  the  last  intelligence  from  him,  from  facts  and  circum- 
stances other  than  those  showing  his  exposure  to  danger  which 
probably  resulted  in  his  death.  TisdeUe  r.  Connecticut  Mutual 
Life  Ins.  Cfe.,  26  la.,  170. 

2.    :    PRESUMPTION  OP,  FBOM  CIBCUMSTANCE8.     Evidence  of 

character,  habits,  domestic  relations,  and  the  like,  making  the 
abandonment  of  home  and  &mily  improbable,  and  showing  a 
want  of  all  those  motives  which  can  be  supposed  to  infuence 
men  to  such  acts,  may  be  sufficient  to  raise  the  presumption  of 
death,  or  from  which  the  death  of  one  absent  and  unheard  from 
may  be  inferred  without  regard  to  the  duration  of  such  absence. 
Ibid, 

Appeal  from  Hamilton  county.    Tried  below  before 

NORVAL,  J. 

Austin  J.  RUtenhouse  and  WtUiam  P.  HdHngs,  for  ap- 
pellants, cited:  Burr  v.  Sim,  4  Wharton,  150.  Eagles 
Casey  3  Abbott,  218.  Proctor  v.  McCaUy  23  Amer.  De- 
cisions, 135.  Holmes  v.  Johnaorij  42  Fa.  State,  164. 
Miller  V.  Beatea,  8  Amer.  Decisions,  658.  Abbott's  Trial 
Evidence,  74. 

Alfred  W.  AgeCf  for  appellee,  cited:  Jamison  v.  Smithy 
17  Rep.,  300.  John  Hancock  v,  Moore^  34  Mich.,  41. 
Best  Evidence  (Morgan's  Ed.),  §  409.  TisdaU  v.  Insur- 
ance Co.,  26  Iowa,  170.  Byan  v.  Tudor,  31  Kan.,  366. 
Hancock  v.  Insurance  Co.,  62  Mo.,  29. 

Cobb,  Ch.  J. 

This  is  an  action  in  equity  brought  in  the  district  court 
of  Hamilton   county,  by  Joshua   Cox,  plaintiff,  against 
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Francis  M.  Ellsworth  and  wife,  defendants,  to  reform  an 
error  or  mistake  in  a  deed  of  real  estate  exet;uted  bj  said  de- 
fendants to  one  Mitchel  Clement,  under  whom  the  plaintiff 
claims.  The  alleged  error  or  mistake  consisted  in  a  mis* 
description  of  the  land  intended  to  be  described  in  and 
conveyed  by  the  deed.  The  defendants  answering  denied 
that  there  was  a  mistake  or  error  in  the  deed,  and  denied 
the  death  of  Mitchel  Clement,  their  grantee.  The  deed 
under  which  the  plaintiff  claims  his  right  in  the  premises 
was  executed  by  Sarah  J.  Clement,  widow  or  wife,  and 
Minnie  L.  Clement,  only  child  of  said  Mitchel  Clement. 
This  land  was  purchased  and  deed  received  by  said  plain- 
tiff, and  executed  by  said  Sarah  J.  Clement  and  Minnie  L. 
ClcDient  on  the  theory  that  said  Mitchel  Clement  was 
decea^  prior  to  the  date  thereof — November  21,  1881. 

The  cause  was  tried  to  the  court,  which  found  all  of  the 
issues  for  the  plaintiff,  and  adjudged,  decreed,  and  ordered 
the  said  deed  reformed  and  corrected  as  prayed  by  the 
plaintiff  in  his  petition,  etc. 

The  cause  is  brought  to  this  court  by  the  defendants  by 
appeal.     The  case  presents  two  questions : 

1.  Was  there  a  mistake  in  the  description  of  the  land 
sought  and  intended  to  be  conveyed  by  Francis  M!  Ella- 
worth  and  wife  to  Mitchel  Clement  under  date  June  9, 

♦1875'^ 

2.  Was  Mitchel  Clement  deceased  prior  to  November 
21,1881? 

The  deed  as  reconled  describes  the. land  conveyed  as 
**  the  south  half  of  the  north-west  quarter  of  section  34,  in 
township  10,  range  5  W.  It  was  amply  proved  on  the  trial 
that  this  land  was  entered  under  the  homestead  law  prior 
to  any  of  the  transactions  between  Ellsworth  and  Clement 
by  one  Thomas  C.  Klumb,  who  continued  to  own  and  oc- 
cupy it  until  long  after  the  date  of  said  transactions.  The 
defendant  F.  M.  Ellsworth  presented  his  own  deposition, 
taken  in  Washington  Territory,  as  evidence  on  the  part  of  the 
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defendants.  In  his  deposition  he  does  not  claim  that  he  ever 
owned  the  land  actually  described  in  the  deed  to  Clement; 
but  he  does  swear  that  he  did  not  intend  by  the  said  deed 
to  convey  to  Clement  the  south  half  of  the  north-west 
quarter  of  section  34,  in  township  11,  range  5  W.,  the  only 
tract  of  land  that  he  is  proved  to  have  owned  in  Hamilton 
county  at  that  time.  On  the  other  hand,  Mr.  Agee,  a  wit- 
ness on  the  part  of  the  plaintiff,  testified  that  he  was  in- 
timately acquainted  with  the  defendant  Francis  M.  Elk- 
worth  in  the  fall  of  the  year  1874,  and  for  three  or  four 
years  thereafter;  that  in  the  fall  of  1875  he  had  a  corre- 
spondence with  said  defendant  (defendant  residing  at  Sew- 
ard, and  witness  at  Aurora,  Hamilton  county)  in  reference 
to  this  land ;  that  one  Hyatt  came  to  witness,  who  waa 
then  a  law  partner  of  said  Ellsworth,  and  inquired  if  Ells- 
worth would  sell  the  said  tract  of  land,  the  south  half 
of  the  north-west  quarter  of  section  34,  in  township  11,  B% 
5  W. ;  that  at  the  request  of  said  Hyatt  witness  wrote  to 
Ellsworth  in  regard  to  said  tract  of  land,  whether  it  was 
for  sale,  and  the  price  and  terms ;  that  Ellsworth  wrote 
a  letter  to  witness  in  reply.  Said  letter  having  been  de- 
stroyed at  the  time  of  the  closing  up  of  the  partnership 
business  between  witness  and  defendant,  witness  was  per- 
mitted to  state  the  contents  of  the  letter,  and  testified  as 
follows:  "  In  reply  to  my  letter  he  wrote  me  that  he  did- 
not  own  the  land  at  all,  that  he  had  sold  it.  I  saw  Mr. 
Ellsworth,  and  we  had  frequent  conversations  about  it* 
After  he  wrote  that,  I  saw  Mr.  Hyatt,  and  Mr.  Hyatt  told 
me  that  the  record  showed  it  was  his,  and  I  went  and  ex- 
amined the  record,  and  found  that  so  far  as  the  recoixl 
showed  that  the  title  was  still  in  Ellsworth,  and  at  the 
first  time  I  saw  Ellsworth,  I  think,  at  any  rate  after  that 
time,  I  spoke  to  him  about  it,  and  told  him  that  the  record 
showed  he  still  owned  the  land.  '  Well,'  he  said, '  it  is  a 
mistake  in  the  record.'  He  said  he  had  sold  the  land,  and  that 
there  was  some  mistake  about  it.     I  think  that  we  went  to 
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the  court-house  and  ezamiued  the  records  in  reference  ta 
the  matter,  and  took  the  index  and  looked  through,  and  we 
found  that  the  title  was  still  in  Ellsworth,  and  that  he  had 
never  made  any  conveyance  of  it  after  he  received  the  con- 
veyance from  Lewis,  and  on  searching  the  index  we  found 
where  a  deed  from  Ellsworth  to  Clement  (I  can  not  say 
that  I  now  remember  what  the  name  was),  but  I  know 
that  we  traced  out  this  deed  from  him  to  another  party ^ 
and  we  found  that  it  appeared  of  record  that  the  deed  cov- 
ered the  south  half  of  the  north-west  quarter  of  sec.  34,, 
town.  10,  range  5,  instead  of  town.  11,  range  6;  and  Ells- 
worth said  that  undoubtedly  there  had  been  a  mistake 
made  in  the  deed  in  recording  it,  and  that  he  was  sure  if 
the  party  looked  up  the  original  they  would  find  it  was  all 
right,  and  it  would  describe  the  piece  of  land  as  in  town. 
11,  instead  of  town  10.  I  had  several  conversations  wih 
Mr.  Ellsworth  about  the  matter,  and  I  told  Mr.  Ells- 
worth what  Mr.  Johnson  claimed  about  the  matter,  and 
he  still  insisted  that  the  deed  would  be  found  to  be  all 
right,  and  that  it  must  have  been  a  mistake  in  the  record. 
The  last  conversation  I  had  with  him  occurred  since  he 
moved  out  to  Waf»hington  Territory.  He  came  back  here^ 
and  that  is,  I  believe,  the  first  time  he  claimed  to  still  own 
the  tract  of  land  out  here  in  town.  11.^' 

Upon  this  and  other  testimony  I  do  not  think  that  the 
court  could  have  found  otherwise  than  that  "there  was  au 
error  and  mistake  inadvertently  made  in  the  descriptiou 
of  the  premises  intended  to  be  made,'^  etc.  Some  stress  ia 
laid  in  the  deposition  of  defendant  on  the  assertion  made 
by  him  that  if  there  was  a  mistake  in  the^description  of  the 
land  in  the  deed  it  was  not  his  mistake,  but  the  mistake  of 
Mills,  the  agent  of  the  grantee.  I  do  not  think  it  would 
make  any  difference  whose  mistake  it  originally  was.  By 
executing  and  acknowledging  the  deed  he  adopted  ita 
terms,  and  if  there  was  a  mistake  in  it,  though  made  by 
the  draftsman,  whoever  he  might  be,  so  that  the  deed  did 
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not  express  the  true  iDtention  of  the  grantor^  a  ooart  of 
^uity  will  reform  it  so  as  to  comply  with  such  intention. 

On  the  second  pointy  it  appears  from  the  record  that 
nbout  five  years  previous  to  the  date  of  the  conveyance  by 
Sarah  J.  and  Minnie  H.  Clement  to  the  plaintiff,  Mitchel 
dlement  was  a  man  of  about  sixty-three  years  of  age,  mar- 
ried, and  had  been  married  about  17  years,  his  family  con- 
sisting of  his  wife  and  an  only  daughter,  a  bright  and  in- 
telligent girl  of  about  fifteen ;  he  being  of  sober  and  in- 
tlustrious  habitSy  greatly  attached  to  his  family  and  home, 
in  easy  ^pecuniary  circumstances.  He  resided  with  his 
family  in  his  own  house  in  the  village  of  Forrest,  Living- 
ston county,  Illinois.  His  business  had  been  for  many 
years  that  of  purchaser  of  corn.  At  this  time  the  active 
^ason  for  that  business  was  just  about  to  commence.  He 
had  just  finished  repairing  his  cribs  and  putting  in  new 
iscales  for  the  purpose  of  weighing  corn.  Under  these  cir- 
-cumstances,  in  the  early  part  of  the  month  of  December, 
lifter  eating  his  breakfast  in  the  morning,  he  as  usual  left 
his  house  and  went  into  the  village  without  expressing  his 
intention  of  going  away  anywhere,  and  without  taking 
anything  with  him  but  his  every-day  clothes  on  his  back. 
He  never  returned,  nor  did  his  family  or  friends  or  any  of  * 
the  citizens  of  Forrest  ever  see  or  hear  of  him  so  far  as  is 
known,  except  to  learn  from  the  bankers,  where  it  seems 
lie  had  some  money  on  deposit,  at  the  neighboring  city  or 
town  of  Fairbury,  about  five  miles  distant,  who  stated  to 
the  wife  of  the  missing  man  that  he  came  into  the  banking 
house  on  that  day  and  drew  out  his  money  which  he  had 
t>n  deposit  there,  amounting  to  about  $1,800.  All  of  his 
relatives'  and  connections  known  to  bis  wife  and  daughter 
were  corresponded  with  for  news  of  the  missing  man,  and 
extensive  search  made  by  the  people  of  Forrest  for  his 
body  in  case  any  accident  or  casualty  had  befallen  him, 
but  all  without  effect. 

Now  then,  was  this  evidence  sufficient,  after  the  lapse  of 
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five  years,  to  sustain  the  finding  of  the  court  that  Mitchel 
Clement  was  dead?  By  reference  to  the  text-books  and 
caseS;  it  seems  to  be  the  settled  rule  both  in  England  and 
this  country  that  seven  years  is  the  period  at  which  the 
presumption  of  continued  life  ceases.  But  this  period  may 
be  shortened  by  the  proof  of  such  facts  and  circumstances 
connected  with  the  person  whose  life  is  the  subject  of  the 
enquiry  as,  when  submitted  to  the  test  of  reason  and  ex* 
perience,  would  force  the  conviction  of  dea.h  within  a 
shorter  period.  Under  the  rule  above  stated,  if  any  per- 
son domiciled  in  the  city  of  Lincoln  leaves  the  place  of  his 
residence  on  a  journey  of  business,  health,  or  pleasure,  or 
simply  disappears  and  does  not  return,  nor  is  heard  of  by 
any  person  at  said  city  or  elsewhere,  so  far  as  is  known  to 
^he  authority  making  the  enquiry,  until  after  the  lapse  of 
the  period  of  seven  years,  the  presumption  that  such  per- 
son is  still  in  life  ceases  to  exist  and  he  is  presun^ed  to  be 
dead,  without  regard  to  any  fact  connected  with  the  cir- 
cumstances, life,  or  habits  of  such  person.  But  when  th^ 
enquiry  arises  before  the  expiration  of  seven  years,  and  the 
facts  and  circumstances  of  the  person  are  proved  to  have 
been  such  as  to  compel  the  thoughtful  and  experienced 
mind  to  believe  that,  if  still  living,  such  absent  person 
would  have  returned  to  or  communicated  with  his  home, 
wife,  children,  relatives,  or  friends  left  behind,  or  to  the 
care  and  enjoyment  of  property  abandoned,  and  that  he 
has  never  returned — in  such  case,  although  the  period  of 
seven  years  has  not  elapsed,  the  presumption  of  continued 
life  may  be  held  to  have  ceased. 

The  case  of  Tisdale  v.  Connecticut  MuL  Life  Ins.  Co.y 
26  la.  R.,  170,  is  a  strong  case  and  quite  in  point  to  the 
case  at  bar.  This  was  an  action  by  Mrs.  Tisdale  against 
the  life  insurance  company  upon  a  policy  of  insurance  on 
the  life  of  Edgar  Tisdale,  her  husband.  Of  course,  the 
leading  fact  to  be  proved  by  her  was  the  death  of  Edgar 
Tisdale.     The  case  does  not  show  the  date  of  the  com- 
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mencement  of  the  suit,  but  as  the  opinion  of  the  supreme 
court  was  filed  December  12,  1868,  it  is  fair  to  presume 
that  the  suit  was  commenced  in  the  district  court  as  early 
as  the  first  of  that  year.  The  evidence  tended  to  prove 
that  Edgar  Tisdale  "was  a  young  man  of  exemplary  habits, 
excellent  character,  of  fair  business  prospects,  respectably 
connected,  and  of  the  most  happy  domestic  relations.  He 
had  the  fullest  confidence  of  his  friends,  and  the  entire 
affection  of  his  wife,  and  was  living  in  apparent  happiness, 
with  no  cause  of  discontent  with  his  condition  which  would 
have  influenced  him  to  break  the  domestic  and  social  ties 
with  which  he  was  so  pleasantly  bound  to  life.  Visiting 
Chics^o,  September  25,  1866,  upon  business,  he  was  last 
seen  by  any  acquaintance  on  the  corner  of  Lake  and  Clark 
streets  in  that  city  about  3  o'clock  of  that  day.  No  trace 
of  him  was  afterwards  discovered,  though  his  friends  made 
every  effort  to  find  him  and  ascertain  the  cause  of  his  mys- 
terious disappearance.  A  large  reward  was  offered 
through  the  newspapers  for  information  that  would  lead  to 
his  discovery  either  dead  or  in  life.  The  detective  police 
were  employed  to  search  for  him,  without  results.  No 
tidings  have  been  received  of  him,  and  not  the  faintest 
trace  of  the  cause  or  manner  of  his  disappearance  has  been 
discovered.  The  district  court  instructed  the  jury  that 
**  the  law  presumes  the  existence  of  a  person,  when  duly 
proved,  to  continue  until  the  contrary  is  shown  by 
some  sufficient  proof,  or,  in  the  absence  of  such  proof, 
until  a  different  presumption  arises.  Such  presumption 
arises  in  law  afler  the  expiration  of  seven  years  without 
any  intelligence  concerning  such  person;  but  upon  the 
issue  of  the  life  or  death  of  such  person,  a  jury  may  find 
a  presumption  of  death  from  the  lapse  of  a  shorter  period 
than  seven  years,  provided  other  circumstances  concur. 
These  other  circumstances  must  be  facts  proven  or  pre- 
sumed to  be  true,  the  existence  of  which  being  so  estab- 
lished, gives  reasonable  ground  for  the  presumption  of  such 
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death ;  such  as,  for  instance,  that  such  person  is  proven  to 
h^ve  sailed  on  a  voyage  which  should  long  since  have  been 
accomplished^  and  the  vessel  in  which  he  sailed  has  not 
since  been  heard  from,  from  which  fact  the  loss  of  the  ves- 
sel and  those  on  board  will  reasonably  be  presumed ;  or 
that  such  person  is  shown  to  have  last  been  in  a  house  de- 
stroyed by  fire,  or  a  tornado,  at  or  so  near  the  time  of  its 
destruction  as  to  furnish  a  reasonable  presumption  that  he 
perished  in  it.  iBut  in  the  absence  of  proof  of  some  such 
circumstances  no  amount  of  probabilities  arising  from  con- 
tinued absence  or  neglect  to  write,  or  from  confidence  in  the 
character  or  habits  of  the  person  alleged  to  be  dead,  or  in 
his  previous  declaration  of  intention,  will  be  sufficient  to 
warrant  the  presumption  of  death  within  seven  years,  be- 
cause the  law  fixos  that  period  for  a  presumption  of  death 
to  arise  from  such  circumstances/'  The  jury  found  for  the 
defendant.  In  the  supreme  court,  Beck,  J.,  in  delivering  the 
opinion  of  the  court  reversing  the  judgment  of  the  district 
court,  said :  ''  The  first  instruction,  announcing  the  rule  that 
tiie  death  of  an  absent  person  cannot  be  presumed,  except 
upon  evidence  of  facts  showing  his  exposure  to  danger, 
which  probably  resulted  in  death  before  the  expiration  of 
seven  years  from  the  <late  of  the  last  intelligence  from  him ; 
and  that  evidence  of  long  absence  without  communicating 
with  his  friends,  or  character  and  habits,  making  the  aban- 
donment of  home  and  family  improbable,  and  of  want  of 
all  motive  or  cause  for  such  abandonment  which  can  be 
supposed  to  influence  men  to  such  acts,  is  not  sufficient  to 
raise  a  presumption  of  death.  The  instruction  is  not  in 
accordance  with  the  true  rule  of  evidence,  and  is  errone- 
ous." *  *  if  ^ny  facts  or  circumstances  relating  to  the 
character,  habits,  condition,  affection,  attachments,  prosper- 
ity, and  objects  in  life,  which  usually  control  the  conduct 
of  men,  and  are  the  motives  of  their  actions,  are  compe- 
tent evidence  from  which  may  be  inferred  the  deatli  of  one 
absent  and  unheard  from,  whatever  has  been  the  duration 
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of  such  absence.  A  rule  excluding  such  evidence  would 
ignore  the  motives  which  prompt  human  actions,  and  for* 
bid  inquiry  into  them,  in  order  to  explain  the  conduct  of 
men,"  etc. 

The  above  case  was  cited  with  approval  in  Hancock  v^ 
Amer,  Life  Insur,  Co.^  62  Mo.  R.,  26;  also,  by  the  su- 
preme court  of  Kansas  in  Ryan  v.  TudoTy  31  Kan.,  366^ 
all  cases  cited  by  counsel  for  appellee. 

The  judgment  of  the  district  court  is  tHerefore  aflSrmed. 

Jtjdgment  affibmed. 
The  other  judges  concur. 


John  C.  Morrissey  et  al.,  PLAiNTrPFS  in  error,  v. 
Anton  Schindler,  dependant  in  error, 

1.  Trial :    dismissal  of  action  as  to  onb  defendai^ t  dubikg 

TfilAX.  The  action  was  brought  against  the  appellants  and  the 
Bnrlington  &  Missouri  River  Railroad  Company  in  Nebraska  aft 
defendants.  Pending  the  trial  plaintiff  asked  and  obtained  leave 
of  the  court  to  dismiss  his  case  as  to  the  railroad  company,  with 
costs;  Held,  No  error,  and  that  the  trial  was  properly  allowed  to 
proceed  as  against  the  remaining  defendants,  plaintiffs  in  error^ 
without  re-empaneling  or  reswearing  the  jury,  although  the 
answer  of  defendants  contained  a  paragraph  in  the  nature  of  a 
plea  in  abatement  for  the  misjoinder  of  the  railroad  company  as 
a  party  defendant. 

2.  :  :  EVIDENCE.  The  contract  set  out  in  the  plead- 
ing was  properly  admitted  in  evidence  against  the  remaining 
defendants  after  the  dismissal  of  the  cause  as  against  the  rail- 
road company,  although  the  said  railroad  company  waa  not  » 
party  to  said  contract. 

3.  Petition  Against  Partnership.    The  defendants,  Morrissey 

Brothers,  being  described  in  the  petition  as  "John  C.  Morrissey 
and  Michael  Morrissey,  doing  business  under  the  name  and 
style  of  Morrissey  Brothers,"  they  were  sued  as  a  firm  to  all 
intents  and  purposes. 
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4.  Contract :  parol  evidence  of  modification.  It  is  compe- 
ient  to  prove  by  parol  a  change  or  modification  in  tlie  tcnns  of 
a  written  contract  made  by  the  parties  to  snch  contract  at  a 
time  subsequent  to  the  execution  thereof.  And  the  considera- 
tion for  the  contract  may  be  a  sufficient  consideration  for  such 
change  or  modification. 

6.  Work  and  Labor :  evidence  in  case  stated.  Under  the 
peculiar  facts  and  circumstances  of  the  case  at  bar;  Held,  That 
the  evidence  whicli  tended  to  prove  plaintiff  *8  claim  for  extra 
compensation  for  performing  the  work  set  out  in  the  petition 
tended  also  to  disprove  and  controvert  deiendants'  counter- 
claim for  damages  alleged  to  have  been  sustained  by  them  by 
reason  of  said  work  not  having  been  performed  in  accordance 
with  the  terms  of  the  original  contract. 

6.  Action  for  Work  and  Labor:  veedict  srsTAiNED.  Ac- 
tion brought  by  defendant  in  error  against  *' John  C.  Morrissey 
and  Michael  ^lorrissey,  doing  business  under  the  name  and 
style  of  Morrissey  Brothers,  and  the  Burlington  and  Missouri 
Elver  Railroad  Ck)mpany  in  Nebraska,"  for  labor  and  mechan- 
ical skill  in  the  erection  of  certain  elevator  buildings  under  a 
certain  written  contract,  and  for  certain  extras  and  expenses 
claimed  under  an  alleged  modification  pf  the  terms  of  said  con- 
tract.    The  verdict,  as  follows: 

"Anton  ^^hiDdler,        |     i„  district  coT,rt.  Nebraska. 
Morrissey  Broihers,  et  al.  J     ^'«'^i't  ^»'  P^^'^^^^- 

"We,  the  jury  duly  empaneled  and  sworn  in  the  above  en- 
titled cause  and  to  try  the  issues  joined  therein,  do  find  for  the 
plain tifi',  and  assess  his  damages  at  the  sum  of  three  hundred 
and  fifty  dollars."  ^^.^^  ^y  ^^,^  foreman.] 

Sustained  both  as  to  form  and  substance. 

Ebror  to  the  district  court  for  Cass  county.     Tried  be- 
low before  Pound,  J. 

CrUes  &  Eamaey,  for  plaintiff  in  error,  cited:  1  Tidd's 
Pr.,  641.  Myers  v.  Erwin,  20  Ohio,  382.  Allmrj  v.  Shel-  . 
don,  16  Conn.,  436.  Sweet  v.  Tuttle,  14  N.  Y.,  465. 
Jfanahan  v.  Gibbons,  19  Johns.,  427.  Detroit  v.  Hough- 
ion,  42  Mich.,  459.  Williams  v.  Stale,  6  Neb.,  334. 
Miller  V,  Jewetl,  5  Pac.  Rep.,  652,  Steams  v,  Bamet^  2 
Mason,  173.  Ross  v.  AmtiU,  2  Cal.,  183. 
4:) 
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M.  A.  Hartigan,  for  defendants  in  error,  cited:  Puter- 
baugh^s  Practice,  144.  2  Broom  &  Hadlev's  Blackstone, 
263.  4  Kan.,  37.  9  Id.,  104.  15  Id.,  496.  33  Mich., 
248.     34  Id.,  4. 

Cobb,  Ch.  J. 

Tins  action  was  brought  in  the  district  court  of  Cass 
county  by  Anton  Schindler,  plaintiff,  against  John  C.  Mor- 
rissey  and  Michael  Morrissey,  doing  business  under  the 
name  and  style  of  Morrissey  Brothers,  and  the  Burlington 
and  Missouri  River  Railroad  Company  in  Nebraska,  de- 
fendants. The  action  is  brought  on  a  written  contract  for 
the  erection  of  certain  grain  elevators  by  the  plaintiff  for 
the  defendants.  Also  claiming,  in  addition  to  the  contract 
price  for  the  erection  of  said  elevators,  an  amount  for  extra 
work  rendered  necessary  by  reason  of  changes  of  the  plans 
of  said  buildings  after  the  execution  of  the  said  contract. 

The  defendants  Morrissey  Brothers  answered,  making 
a  general  denial  of  the  allegations  of  the  petition,  and  es- 
pecially denying  any  contract  or  liability  jointly  with  their 
oo-defendant  the  Burlington  and  Missouri  River  Railroad 
Company  in  Nebraska.  As  a  second  answer  and  defense 
to  the  said  petition  the  defendants  alleged  the  making  and 
executing  of  a  contract  in  writing  between  themselves,  in 
their  firm  name  of  Morrissey  Brothers,  and  the  plaintiff,  a 
copy  of  which  contract  is  attached  to  the  said  answer,  and 
is  the  same  as  that  mentioned  in  the  petition  of  the  plain- 
tiff. In  their  said  answer  the  defendants  "aver  that 
neither  at  the  time  of  the  execution  of  the  said  contract  or 
subsequently  did  the  said  defendant  railroad  company  have 
any  interest  whatever  in  said  contract  or  in  the  subject 
matter  thereof,  which  said  contract  these  answering  defend- 
ants aver  the  said  plaintiff  is  now  seeking  to  enforce  in 
this  action  ns  the  joint  contract  of  these  answering  defend- 
ants and  said  defendant  railroad  company  with  said  plain- 
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tiff,  wherefore  these  answeriDg  defendants  aver  that  there 
is  a  misjoinder  of  causes  of  action  herein,  and  also  an  im- 
proper joinder  of  defendants  lierein."  The  said  defendants 
then,  as  a  third  defense,  set  out  at  length  the  making  of  tlio 
said  contract  by  the  plaintiff  with  them  for  the  furnishing 
of  the  necessary  labor  and  mechanical  skill  and  the  erec- 
tion and  completion  of  nine  grain  elevators  at  different 
points  along  the  line  of  the  road  of  said  defendant  com- 
pany, according  to  the  terms  and  specifications  of  said 
written  contract,  for  which  work,  when  fully  j)erformed 
and  finished  according  to  the  terms  of  said  contract,  the  an- 
swering defendants  were  to  pay  the  plaintiff  the  sum  of  fif- 
teen hundred  and  fifty  dollars.  That  after  the  performance 
of  part  of  said  work,  and  on  or  about  the  first  day  of  Sep- 
tember, 1882,  the  said  plaintiff,  without  any  just  cause, 
abandoned  the  same  and  discontinued  the  work  on  said 
grain  elevator  buildings,  and  has  never  since  completed  the 
same,  though  often  requested.  That  during  the  part  per- 
formance of  said  work  the  said  defendants  from  time  to 
time  paid  the  said  plaintiff  on  account  of  said  work  and 
contract  the  sum  of  seventeen  hundred  dollars,  at  his  re- 
quest, etc.  Defendants  further  aver  that  certain  of  said 
buildings  were  not  built  and  finished  in  accordance  with 
the  said  contract,  and  specify  what  ones  and  in  what  re- 
spects the  same  fail  to  comply  with  the  terms  of  the  said 
contract,  to  the  loss  and  damage  of  the  said  defendants 
over  and  above  the  services  rendered  by  the  plaintiff  in  the 
sum  of  one  thousand  seven  hundred  and  thirty-eight  dol- 
lars. 

There  are  also  two  more  defenses  plead  by  defendants, 
but  they  are  substantially  repetitions  of  the  third  defense. 
The  answer  concludes  with  a  prayer  for  judgment  against 
the  plaintiff  in  the  sum  of  three  thousand  dollars  and 
costs.  The  plaintiff  filed  his  reply  denying  all  allegations 
of  new  matter  contained  in  said  answer,  and  alleging  "  That 
the  defendants  received  and  aocepted  said  elevators  with- 
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out  claim  of  rebate,  damages,  or  fault  in  particular.  That 
they  never  made  any  claim  of  damages  until  the  filing  of 
the  answer  in  this  cause/'  etc. 

The  cause  was  tried  to  a  jury.  The  record  contains  the 
following  journal  entry :  "  Pending  which  testimony  the 
plaintiff  dismissed  said  railroad  company  out  of  court^ 
with  costs.  The  court  permits  the  same  to  be  done  and 
ordered  the  trial  to  proceed  against  the  remaining  defend- 
ants by  themselves.  To  which  ruling  and  order  they  each 
duly  object  and  except." 

Upon  the  consent  of  parties  in  open  court  the  court  de- 
livered an  oral  charge  to  the  jury,  and  no  written  instruc- 
tions. 

The  jury  returned  their  verdict  for  the  plaintiff  in  the 
sum  of  three  hundred  and  fifty  dollars. 

Upon  the  denial  of  a  new  trial  by  the  district  court  the 
cause  is  brought  to  this  court  on  error. 

Thirty-nine  errors  are  assigned.  They  are  not  all  in- 
sisted upon  by  counsel  in  the  brief;  the  more  important  of 
those  which  are,  will  be  examined  and  disposed  of  in  their 
order. 

"1.  The  district  court  erred  in  allowing  said  defendant 
in  error  to  dismiss  out  of  court  the  Burlington  and  Mis- 
souri River  Railroad  Company  in  Nebraska,  a  defendant 
named  in  his  petition,  after  a  plea  in  abatement  for  a  mis- 
joinder of  parties  defendant  and  causes  of  action  had  been 
pleaded  as  a  defense  to  said  petition  and  an  issue  joined  on 
said  plea  in  abatement,  and  after  a  jury  had  been  empan- 
eled and  sworn  to  try  the  issues  joined  in  the  pleadings 
therein,"  etc. 

It  is  quite  obvious,  upon  an  examination  of  the  record, 
that  the  railroad  company  should  not  have  been  joined 
as  a  defendant,  but  under  the  strict  rules  of  the  common 
law  it  was  unnecessary  for  the  defendants  to  plead  such 
misjoinder  in  abatement.  A  plaintiff  having  sued  several 
defendants  in  an  action  ex  contractu^  must  in  general  have 
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recovered  against  them  all  or  be  non-suited  upon  the  trial. 
See  Chitty's  Pleadings,  Vol.  1,  51.  But  all  of  this  is 
changed  by  the  Code,  and  it  may  be  said  that  the  necessity 
for  a  reform  in  the  system  of  practice  which  resulted  in 
the  new  system  of  pleading  and  practice  in  New  York 
and  other  states,  including  our  own,  was  more  sharply 
illustrated  in  the  provision  of  the  common  law  above 
stated  than  in  any  other. 

Section  429  of  the  Code  provides  that,  "Judgment  may 
be  given  for  or  against  one  or  more  of  several  plaintiffs, 
and  for  or  against  one  or  more  of  several  defendants.  It 
may  determine  the  ultimate  rights  of  the  parties  on  either 
side  as  between  themselves,  and  it  may  grant  to  the  de- 
fendant any  affirmative  relief  to  which  he  may  be  entitled. 
In  an  action  against  several  defendants  the  court  may,  in 
its  discretion,  render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others 
whenever  a  several  judgment  may  be  proper,"  etc.  It 
will  therefore  be  readily  seen  that  no  defense  on  the  part 
of  "the  answering  defendants"  could  be  predicated  upon 
the  misjoinder  of  the  railroad  company  as  a  party  de- 
fendant. 

The  above  also  applies  to  the  second  error  assigned, 
which  is,  that  "The  court  erred  in  proceeding  to  a  trial  of 
the  issues  joined  between  said  defendant  in  error  and  these 
plaintiffs  in  error  after  said  railroad  company  had  been 
dismissed  out  of  court  without  empaneling  another  jury 
and  swearing  them  to  try  the  issues  mentioned  in  this  as- 
signment of  error  against  the  objection  and  exception  of 
these  plaintiffs  in  error."  In  this  I  do  not  think  the 
court  erred,  but  on  the  contrary,  to  have  done  otherwise 
would  have  been  to  sacrifice  substance  to  form,  to  increase 
expense,  and  cause  unnecessary  delay;  three  things  to  be 
avoided. 

Under  this  he^d  also,  the  plaintiffs  in  error  in  their  brief 
claim   that,  "  The  court  erred   in  admitting  in  evidence 
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plaintiff's  exhibit  *  A/  it  being  the  contract  for  the  erec- 
tion of  these  elevators  in  question,  because  it  was  not  the 
joint  contract  of  all  of  these  defendants^  and  because  it  ap* 
peared  on  its  face  to  have  been  executed  by  Schindler  and 
the  firm  of  Morrissey  Brothers,  under  their  firm  name,  the 
existence  of  no  firm  having  been  alleged  in  the  petition.'^ 
It  does  not  appear  from  the  record  whether  the  exhibit 
referred  to  was  introduced  before  or  after  the  dismissal  of 
the  case  as  against  the  railroad  company.  If  afterwards, 
then  certainly  it  was  no  objection  to  its  introduction,  that 
under  the  former  or  original  condition  of  the  pleadings  it 
may  not  have  been  admissible.  If  before  then,  though 
probably  not  admissible,  the  error  of  its  admission,  if  any^ 
was  cured  by  the  elimination  from  the  record  of  the  name 
of  the  party  whose  presence  there  rendered  its  admission 
objectionable.  As  to  the  latter  clause  of  the  objection,  it 
is  deemed  sufficient  to  say  that  in  the  title  of  the  petition 
the  defendants  are  described  as  "  John  C.  Morrissey  and 
Michael  Morrissey,  domg  business  under  the  name  and 
style  of  Morrissey  Brothers,''  etc.  So  that  the  defendants 
were  sued  as  a  firm  although  tl)e  word  *'  firm  "  may  nofc 
have  been  used. 

'*  3.  The  court  erred  in  allowing  defendants  in  error  to 
ask  questions  numbered  in  the  bill  of  exceptions  as  fol- 
lows," etc.  The  first  group  of  questions  objected  to  under 
this  head  is  set  out  in  the  bill  of  exceptions  as  follows: 
But  that  it  may  be  understood  I  will  commence  a  few 
questions  and  answers  back  of  those  objected  to — the 
plaintiff  as  a  witness  in  his  own  behalf  being  examined  m 
chief. 

Q.  52.  I  will  ask  you  to  state  if  the  contract  was 
changed  or  modified  between  you  and  the  Morrisseys? 

A.    Yes,  sir. 

Q.  By  Crites^  counsel  for  defendants :  Was  the  change 
in  writing? 

A.    No. 
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Q.  Was  that  all  the  writing  that  you  made  in  the  pon- 
iract? 

A.     Yes,  sir, 

Q.    By  the  court :  Changed  by  talk  ? 

A.    Yes,  sir. 

Q.  You  may  stata  what  change  was  made  in  regard  to 
the  size  of  the  buildings? 

A.  The  first  time  it  was  24x24  and  20x20,  being  all 
24x24. 

Q.  AH  there  was  said,  if  anything,  and  what  change  if 
any  made  in  r^ard  to  your  lost  time,  going  to  Plattsmouth 
and  back,  and  your  railroad  fare? 

Q.  By  the  court :  Was  there  any  such  a  change  made 
about  the  transportation? 

A.    Yes. 

Q.     By  the  court :  Was  that  in  writing?  ' 

A.  No,  sir.  Just  the  same  way ;  I  told  him  I  had  to 
come  here  twice  a  week.  [^Oritea  objects.  Incompetent,  im- 
materialy  and  irrelevant.  Overruled  and  exception.']  I  had 
buildings  here,  Goes',  etc.  I  had  to  attend  to  them,  and  he 
said  sure  we  will  let  you  in  here  twice  a  week  and  pay  what 
it  cosis  you.  I  told  him  we  had  more  trouble  on  that  eleva- 
tor ;  he  said,  I  don't  want  you  to  lose  in  there ;  he  said  I 
will  pay  you  every  cent  that  you  lose  on  those  buildings. 
I  could  not  say  whether  it  would  cost  more,  but  he  said  I 
don't  want  you  to  lose  any. 

Orites  objects  to  this  testimony.  Incompetent,  immate- 
rial, and  irrelevant,  tending  to  change  and  alter  a  written 
contract  without  consideration,  and  I  move  to  strike  it  out. 
Motion  overruled  and  exception. 

Q.  State  what  was  the  value  of  your  time  and  fare  com- 
ing from  Waco  to  Plattsmouth? 

Crites  makes  the  same  objection.  Overruled  and  excep- 
tion. 

A.  I  guess  it  was  about  seven  dollars.  Six  ninety-five 
or  seven  dollars  I  paid. 
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It  is  deemed  sufficient  to  say  of  these  objections,  that 
it  is  believed  to  be  the  law  as  now  settled,  and  in  the 
absence  of  authorities  to  the  contrary  it  will  be  so  held, 
that  it  is  competent  to  prove  by  oral  testimony  a  change  in 
or  a  modification  of  a  written  contract  made  subsequent 
to  its  execution,  and  that  in  a  proper  case  such  change  or 
modification  may  rest  upon  the  consideration  upon  which 
the  original  contract  is  based. 

It  is  not  deemed  necessary  to  go  over  the  other  points 
raised  in  the  brief  on  the  reception  and  rejection  of  testi- 
mony, as  none  of  them  are  deemed  to  be  of  controlling  im- 
portance in  the  case. 

4.  Upon  consent  of  parties  the  court  instructed  the  jury 
orally.  Consequently  the  charge  is  very  lengthy  and  not 
separated  into  paragraphs  or  numbered.  I  will  therefore 
only  speak  of  the  charge  as  a  whole.  Plaintiffs  in  error,  in 
their  brief,  object  to  the  charge  on  the  ground  that  the  court 
told  the  jury  that  they  might  consider  the  evidence  before 
them  tending  to  prove  the  plaintiff's  items  of  extra  work  and 
exi)ense  under  the  head  of  lost  time  and  car  fare  in  travel- 
ing from  point  to  point  between  the  sites  of  the  several  ele- 
vators, and  between  any  of  them  and  Plattsmouth,  the 
common  base  of  operations  and  supplies.  Now  I  think 
that  there  is  sufficient  in  the  petition  as  a  foundation  for 
the  evidence  introduced  and  admitted  to  prove  these  items  j 
there  certainly  is  evidence  tending  to  prove  them,  that  the 
time  was  lost  and  the  expense  incurred  traveling  on  the 
cars;  also  tending  to  prove  that  defendants  agreed  to  pay 
for  it,  consequently  it  became  and  was  proper  matter  for  the 
consideration  of  the  jury. 

There  was  also  evidence  tending  to  prove  the  defendants' 
counter-claim.  This  counter-claim  is  for  damages  alleged 
to  have  been  sustained  by  the  defendants  by  and  on  ac- 
count of  the  failure  and  refusal  of  the  plaintiff  to  erect  and 
complete  the  elevators  in  question  according  to  the  orig- 
inal contract  and  the  plans  and  specifications  upon  which 
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the  same  were  based.  Now  it  is  not  only  alleged  in  the 
plaintiff's  petition,  but  there  is  evidence  tending  to  prove, 
that  by  mutual  consent  and  agreement  between  the  parties 
the  original  plans  and  specifications  were  in  the  main  aban* 
iloned,  and  the  elevators  neither  built  by  plaintiff  or  de- 
sired to  be  built  by  defendants  in  accordance  therewith. 
The  least  that  can  be  said  of  this  evidence  is,  that  it  tends 
to  disprove  the  defendants'  counter-claim.  Hence  it,  as 
well  as  the  evidence  tending  on  the  other  hand  to  prove 
the  counter-claim,  was,  as  I  think,, properly  submitted  to 
the  jury  by  the  charge  of  the  court. 

By  the  terms  of  the  contract  the  plaintiff  was  to  furnish 
the  labor  and  mechanical  skill  for  the  construction  of  these 
elevators,  the  lumber  and  other  material  to  be  furnished  by 
the  defendants.  On  the  subject  of  the  defendants'  claim 
for  damages  on  account  of  the  work  not  having  been  done 
in  accordance  with  the  contract,  the  court  in » the  charge 
said :  "  In  respect  to  any  damages  which  may  have  occurred 
to  the  buildings  in  consequence  of  their  not  being  erected 
according  to  the  contract,  I  will  say  this,  that  for  any  de- 
fects in  the  buildings,  any  departure  from  the  plans  and 
specifications  that  have  been  occasioned  through  the  plain- 
tiffs' fault,  in  failing  to  erect  them  and  do  the  business  in  a 
workmanlike  manner,  as  the  contract  requires,  he  ought  to 
be  responsible,  but  for  any  defects  in  the  buildings  which 
have  been  occasioned  in  consequence  of  defective  lumber,  as 
to  the  kind  of  lumber  which  the  defendants  should  have 
furnished,  he  should  not  be  responsible.  He  was  only 
bound  to  use  such  lumber  as  they  furnished  him,  in  a  proper 
and  judicious  manner.  The  defendants  furnished  the  lum- 
ber ;  he  should  be  held  only  responsible  for  the  proper  use 
of  the  lumber  furnished  him.  If  he  did  do  that  and  did 
the  best  he  could  under  the  circumstances,  that  is  all  that 
could  justly  be  required  of  him."  The  exception  of  plain- 
tiffs in  error  to  this  portion  of  the  charge  cannot  be  sus- 
tained. 
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Plaintiffs  in  error,  in  the  brief,  except  to  the  form  of  the 
verdict,  and  particularly  to  the  title,  the  same  being  ^^ Anton 
Schindler  v.  Morrisaey  Bros,  et  al.^^  While  I  do  not  think 
that  any  caption  or  title  at  all  was  necessary  to  the  validity 
of  the  verdict,  yet  one  being  used,  I  doubt  that  counsel 
could  improve  it.  "AH  the  purpose  which  a  title  could 
serve  in  a  verdict  would  be  to  identify  it  with  the  case.  The 
true  title  of  the  case  being  "Anton  Schindler  v.  John  C. 
Morrissey  and  Michael  Morrissey,  doing  business  under 
the  name  and  style  of  Morrissey  Brothers,  and  The  Bur- 
lington &  Missouri  River  Bailroad  Company  in  Nebraska,'* 
it  serves  all  purposes  of  identification  and  is  quite  within 
the  practice  to  use  the  abreviated  form  here  used.  The  title 
of  the  case  was  not  changed  by  the  dismissal  of  it  as  against 
the  railroad  company.  As  to  the  substantial  part  of  the 
verdict,  I  think  it  correct.  Counsel  are  in  error  when 
they  speak* of  this  as  an  action  of  debt  on  a  written  con- 
tract. It  was  an  action  for  damages  for  a  breach  of  con- 
tract, and  a  verdict  for  damages  was  correct, 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  apfibmed. 
The  other  judges  concur. 
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W.  D.  Poor,  PLAINTIFF  IN  ERROR,  V.  ALEXANDER  GaR- 


1.     Contracts :    time  of  pebfobmance.    When  the  day  of  per- 
formanoe  of  contracts  other  than  instruments  upon  which  da^a 
of  grace  are  allowed,  falls  on  Sunday,  that  day  is  not  coanted« 
57  601 1  and  compliance  with  the  stipulations  of  the  contract  on  the  next 

day  (Monday)  is  deemed  in  law  a  performance.     SaUer  v.  Burty 
20  Wend.,  205. 


JANUARY  TERM,  1886.  68$ 

Post  y.  Garrow. 

:    PITITION  IN  SUIT  ON.    Where  in  an  action  on  a  written 

contract  a  copy  of  the  contract  is  attached  and  referred  to  in  th& 
petition,  a  statement  of  the  terms  of  the  contract  in  the  body  c€ 
the  i>etition  will  not  be  stricken  ont,  on  motion,  as  redundant 
nor  as  irrelevant  matter. 

:    FOBFEiTUBS.    For  the  porpose  of  effecting  a  forfeiture 


of  money  advanced  on  a  contract  which  has  not  been  performed, 
the  party  claiming  such  forfeiture  must  sliow  a  readiness  and 
willingness  on  his  part  to  keep  and  perform  the  contract  ia 
every  particular. 

4.  Instructions  considered  and  approved. 

5.  Contraot  for  Sale  of  Cattle :    evidence:  tkndeb.    In  the 

case  of  a  contract  for  the  sale  and  delivery  of  cattle  at  so  much 
per  lb.  or  cwt.,  when,  upon  the  day  appointed  for  the  ezecutioa 
of  the  contract,  the  seller  refuses  to  weigh  and  deliver  the  cattle 
and  declares  the  contract  at  an  end,  in  an  action  by  the  buyer 
for  damages  for  the  non-delivery  of  the  cattle,  Held,  Not  incnm^ 
bent  on  the  plaintiff  to  prove  a  tender  of  the  purchase  money. 

Ekbok  to  the  district  court  for  York  county.  Tried  be- 
low before  Norval,  J. 

France  &  Harlan^  for  plaintiff  in  error,  cited :  2  Benja- 
min on  Sales,  §  1054.  Mdz  &  Albreckt,  52  111.,  49K 
Clark  V.  Dales,  20  Barb.,  42.  Porter  v.  Rose,  12  Johns.,. 
209.  Garret  v.  Gonter,  42  Penn.  State,  143.  KUzinger 
V.  Sanborn,  70  111.,  146. 

M.  L,  Hayward  and  ScoU  &  Gilbert,  for  defendants  in 
error,  cited:  Avery  v.  Stewart,  2  Conn.,  69.  Barrett  v^ 
Allen,  10  Ohio,  426.  Salter  v.  Burt,  20  Wend.,  205. 
Barnes  v.  Eddy,  12  R.  I.,  25.  2  Parsons  on  Cont.,  178 
and  179— 4th  Ed.  2  Hill,  378,  note  b.  Brooklyn  OU 
Befvnery  Co.  v.  Brown^  38  How.,  449. 

Cobb,  Ch.  J. 

The  principal  question  in  this  case  is,  whether  a  con^ 
tract  for  the  sale  of  cattle,  **  to  be  delivered  at  Bradshaw 
station  on  or  before  May  20, 1883,"  May  20, 1888,  being 
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Sunday^  became  due  and  terminated  on  that  day,  or  did  it 
'Continue  alive  and  capable  of  being  executed  during  the 
whole  of  the  following  Monday. 

The  cases  cited  by  counsel  for  defendants  in  error  seem 
to  settle,  to  my  satisfaction  at  least,  the  law  to  be,  "That," 
in  the  language  of  Gould,  J.,  in  the  leading  case  of  Avery 
V.  Steioartj  Sup.^  "as  /Sunday  cannot,  for  the  purpose  of  ^«-- 
forming  contracts,  be  regarded  as  a  day  in  law,  it  is  ae  to 
that  purpose  to  be  considered  as  stricken  from  the  calen- 
dar, though  intervening  Sundays  are,  doubtless,  to  be 
counted  as  in  all  other  computations  of  time,  because  they 
are  not  appointed  for  the  performance  of  any  act.  And 
this  rule  applies  to  all  time  contracts  except  those  where, 
under  the  statute  or  the  law  merchant,  days  of  grace  are 
allowed." 

The  day  for  the  performance  of  the  contract  sued  upon, 
then,  being  Sunday,  the  true  day  for  its  performance  and 
termination  was  Monday,  the  21st  day  of  May,  1883. 

The  contract  contains  a  further  provision  in  the  follow- 
ing words:  "Said  steers  to  be  weighed  at  feed  lots  any 
time  in  afternoon  before  6  o'clock."  Upon  this  provision 
and  the  evidence  applicable  thereto  the  plaintiff  in  error, 
in  his  brief,  raises  the  question  that,  even  if  the  defendants 
in  error  had  all  of  the  21st  day  of  May  in  which  to  receive 
and  pay  for  the  cattle,  the  terms  of  the  contract  providing 
that  the  cattle  should  be  weighed  before  6  o'clock  being 
also  applicable  to  Monday  the  2l8t,  the.  plaintiffs  were  not 
in  time  to  claim  the  benefit  of  said  contract.  It  is  probably 
sufficient  to  say  upon  this  point  that  the  evidence  being 
<jonflicting  as  to  the  precise  point  of  time  at  which  the 
agent  of  the  plaintiflfe  arrived  at  the  place  where  the  cattle 
were,  ready  to  witness  the  weighing,  and  the  jury  having 
•found  for  the  plaintiffs,  it  must,  for  the  purposes  of  this 
x)pinion,  be  assumed  that  said  agent  arrived  there  and  met 
the  defendant  at  five  minutes  before  6  o'clock  of  the  21st 
day  of  May,  by  railroad  time,  which,  in  1883,  was  some- 
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what  faster  than  sun  time.  The  only  possible  ground^ 
then,  upon  which  plaintiff  in  error  can  claim  a  forfeiture 
of  the  contract  is,  that  at  the  time  of  the  arrival  of  the 
agent  of  the  plaintiffs  at  the  place  where  the  cattle  were, 
there  did  not  remain  sufficient  time  to  complete  the  weigh- 
ing of  the  cattle  before  6  o'clock.  It  is  not  clear,  in  any 
event,  whether  the  true  meaning  of  the  contract  is  that  the 
weighing  of  the  cattle  should  be  completed  before  6  o'clock. 
Probably  its  terms  would  be  fully  complied  with  upon  the 
weighing  being  commenced  before  6,  to  be  completed  in 
good  faith.  And  that  construction  would  certainly  be 
given  it,  when,  as  in  this  case,  the  former  *  construction 
would  involve  a  forfeiture.  According  to  the  evidence  it 
would  take  from  a  half  to  three-quarters  of  an  hour  to 
weigh  the  cattle.  On  that  day  the  sun  set  at  ten  minutes 
after  seven  o'clock.  Had  the  weighing  commenced  at  five 
minutes  before  six,  it  would  have  been  certainly  completed 
more  than  a  half  hour  before  sundown. 

It  seems  from  the  bill  of  exceptions  that  on  this  day, 
the  21st  day  of  May,  the  cattle  were  two  miles  south  of 
Bradshaw.  There  is  no  evidence  as  to  where  they  were  at 
the  time  of  the  making  of  the  contract,  nor  as  to  what 
"feed  lots"  were  contemplated  by  the  use  of  tliat  language 
in  the  contract.  True,  it  would  be  presumed  that  the 
cattle  were,  on  the  21st  day  of  May,  in  the  same  feed  lots 
as  at  the  date  of  the  contract,  were  it  not  that  on  the  7th 
day  of  April,  as  shown  by  exhibit  K,  plaintiff  in  error 
wrote  to  Garrow  Bros.,  among  other  things,  "My  feeder 
leave^i  middle  of  next  week,  and  I  must  move  the  cattle 
then."  The  language  of  the  contract  providing  for  the 
delivery  of  the  cattle  "at  Bradshaw  station  on  or  before 
May  20,"  and  again  "said  steers  to  be  weighed  at  feed  lots 
any  time  in  afternoon  before  6  o'clock,"  would  seem  to  me, 
in  the  absence  of  any  explanation,  to  indicate  that  the 
steers  were  then  in  feed  lots  at  Bradshaw  station. 

It  must  be  borne  in  mind  that  the  plaintiff  in  error  had 
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received  three  hundred  dojiars  of  the  purchase  money  for 
the  cattle  in  question.  This  money  he  claims  as  a  forfeit 
by  reason  of  his  having  complied  with  the  terms  bf  the 
contract  in  every  particular  on  his  part,  while  the  defend- 
ants in  error  have  failed  to  comply  with  the  terms  of  the 
contract.  By  the  terms  of  the  contract  he  agreed  to  de- 
liver the  cattle  at  Bradshaw  station  on  or  before  May  20 
1883,  at  buyers*  option.  He  could  not  technically  comply 
with  this  contract  without  having  the  cattle  at  Bradshaw 
station  ready  to  be  delivered  on  that  day,  or  that  day  being 
Sunday,  on  the  next  day,  unless  he  was  prevented  by  some 
act  of  the  defendants  in  error.  And  had  the  defendants,  in 
error  failed  to  be  present  either  in  person  or  by  agent  at 
the  time  fixed  upon  by  another  clause  of  the  contract  for 
weighing  the  cattle,  would  that  be  such  an  act  or  omission 
on  their  part  as  would  enable  the  plaintiff  in  error  to 
claim  the  fulfillment  of  the  contract  on  his  part  without 
having  the  cattle  at  Bradshaw  station  at  all?  Possibly 
there  may  be  something  in  the  usages  or  necessities  of  the 
business  of  buying  and  selling  fat  cattle  to  take  the  case 
out  of  the  general  rules  and  principles  of  law,  but  if  so, 
It  is  not  indicated  by  the  language  of  the  contract,  or  shown 
by  the  evidence. 

Upon  the  trial  the  defendant  moved  to  strike  out  certain 
matter  from  the  plaintiff's  petition  as  irrelevant  and  re- 
dundant, and  the  overruling  of  this  motion  is  assigned  for 
error.  Without  discussing  the  question  whether  this  court 
would  reverse  the  judgment  for  the  overruling  of  said 
motion  by  the  district  court,  even  were  it  never  so  erroneous, 
I  think  that  the  said  motion  was  properly  overruled.  The 
theory  of  the  motion  seems  to  be,  that  the  plaintiff  having 
referred  to  the  contract,  and  attached  a  copy  of  it  to  the 
petition,  then  any  statement  of  the  terms  of  the  contract  in 
the  petition  was  irrelevant  and  redundant.  The  practice 
of  attaching  copies  of  written  instruments  to  petitions 
doubtless  is  based  upon  the  provisions  of  section  124  of 
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the  Code.  But  even  in  cases  where^  under  the  provisions 
of  that  section^  it  is  necessary  that  a  copy  of  an  instrument 
be  attached  to  a  pleading,  and  filed  therewith,  the  pleader 
is  not  necessarily  thereby  excused,  much  less  precluded, 
from  stating  the  facts  upon  which  his  action  or  defense  is 
predicated. 

The  demurrer  was  also  properly  overruled.  There  were 
five  causes  of  demurrer  alleged  therein.  Four  of  them  are 
abandoned,  or  at  least  not  relied  on  in  the  brief.  The 
third  ground,  '^That  said  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,'^  cannot  be  sus- 
tained. The  allegation  of  the  petition,  "  That  at  the  time 
said  cattle  were  to  be  delivered  plaintifis  went  to  firadshaw 
station,  where  said  cattle  were  to  be  delivered,  and  not 
finding  the  defendant  or  the  cattle  there,  went  to  his,  de-. 
fendant's,  house  and  yard,  and  there  demanded  of  him  said 
cattle  so  sold  to  them,  and  then  and  there  offered  to  pay 
him  for  the  same,  but  defendant  then  absolutely  refused  to 
let  plaintiffs  have  said  cattle  or  any  part  thereof,  and 
wholly  fiiiled  and  refused  to  keep  his  said  contract,  and  he 
has  ever  since  failed  and  refused,  and  now  refuses,  to  com- 
ply with  said  contract,^'  etc.,  is  a  good  assignment  of  a 
breach  of  the  contract  by  the  defendant,  and  of  willingness 
and  readiness  on  the  part  of  the  plaintiffs  to  comply  with 
their  part  of  it.  The  law  of  tender  does  not  arise  in  the 
case. 

With  other  instructions  given  by  the  court  to  the  jury 
on  the  trial  the  following  were  given,  which  are  assigned 
for  error  by  plaintiff  in  error  : 

"  10.  In  an  action  for  breach  of  an  executory  contract 
to  deliver  personal  property,  in  the  absence  of  fraud  or 
stipulation  to  the  contrary,  the  rule  is  actual  compensation. 
The  injured  party  may  recover  his  loss  sustained. 

"  11.  In  such  case,  if  the  value  of  the  property  sold  has 
advanced,  the  damage  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  of  deliv- 
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ery,  and  in  case  of  payraent  by  the  buyer  of  all  or  part  of 
the  purchase  price  he  is  entitled  to  such  difference  between 
the  contract  and  market  prices,  in  addition  to  the  sum  paid 
on  the  contract,  and  seven  per  cent  interest  on  the  sum  paid 
on  the  contract  from  the  breach  thereof/' 

Whatever  might  be  said  of  the  10th  instruction,  as  stand- 
ing alone,  and  as  applicable  to  a  diffbrent  state  of  proof,, 
upon  the  evidence  in  this  case,  and  considered  in  connec- 
tion with  the  11th  instruction,  it  fairly  expresses  the  law, 
as  I  understand  it. 

Plaintiff  excepts  to  instructions  5,  6,  and  12,  and  makes 
the  point  in  his  brief  that  in  them  the  court  calls  the 
attention  of  the  jury  to  only  a  part  of  the  facts  introduced 
to  make  out  the  defendant's  case,  and  excludes  other  facts 
material  to  the  issue  made  by  the  defendant.  Instructions 
5  and  6  refer  to  the  claim  on  the  part  of  the  defendant  that 
he  had  bought  the  cattle  Imek  from  the  plaintiffs.  But  I 
do  not  think  that  there  was  any  evidence  of  a  second  con- 
tract between  the  parties  to  go  to  the  jury.  But  if  there 
was,  and  the  defendant  was  dissatisfied  with  the  charge 
submitting  that  part* of  the  case  to  the  jury,  on  the  ground 
that  it  did  not  comprehend  the  whole  of  it,  or  go  far 
enough,  he  should  have  presented  an  instruction  to  the 
court  embracing  the  law  applicable  thereto  as  he  under- 
stood it.  Upon  such  instruction  being  presented  and  re- 
fused, the  point  could  be  presented  to  this  court,  olhen?vase 
I  don't  think  it  can. 

As  to  instruction  number  12,  it  simply  tells  the  jury 
that  in  case  they  find  for  the  plaintiffs  they  shall  assess  the 
amount  of  their  recovery  according  to  the  rule  announced 
in  the  last  instruction  (No.  11). 

Plaintiff  in  error  makes  the  point  that  the  court  ought 
also  to  have  instructed  the  jury  as  to  the  measure  of  dam- 
ages applicable  to  the  counter-claim  of  defendants.  Upon 
that  point,  in  addition  to  what  is  above  stated  as  to  the 
necessity  of  a  party  who  is  dissatisfied  with  an  instruction^ 
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for  the  reason  that  it  does  not  go  far  enough,  of  presenting 
a  proper  instruction  to  the  court  to  supply  such  deficiency^ 
I  will  add  that,  as  in  my  view  the  evidence  did  not  even 
tend  to  prove  the  defendant's  counter-claim,  for  the  court 
to  have  laid  down  rules  for  the  guidance  of  ,the  jury  in 
case  they  should  find  for  the  defendant  on  such  counter- 
claim would  have  tended  to  mislead  and  confuse,  and  not 
to  assist  them  in  the  discharge  of  their  duty. 

Plaintijff  in  error  also  complains  of  the  refusal  of  the 
court  to  give  in  charge  to  the  jury  the  following  instruction 
requested  by  him: 

"  It  is  a  rule  of  law  that  in  sales  of  projperty,  unless  other- 
wise expressed,  it  is  implied  that  the  seller  may  retain  the 
possession  until  the  price  is  paid,  and  where  a  day  certain 
is  fixed  upon  within  which  the  consideration  is  to  be  paid 
and  the  property  delivered,  payment  or  a  tender  thereof 
within  the  time  limited  must  be  made,  or  the  seller  cannot 
be  compelled  to  part  with  his  property;  and  the  court 
therefore  instructs  the  jury  that  if  they  find  from  the 
evidence  that  the  plaintiff  did  not  make  a  tender  of  pay- 
ment until  after  the  20th  day  of  May,  1883,  at  6  o'clock 
in  the  afternoon  of  said  day,  then  the  tender  of  plaintiffs 
was  too  late,  and  gave  them  no  right  to  take  the  cattle,  and 
the  jury  should  find  for  the  defendant." 

There  are  many  good  reasons  for  the  refusal  to  give  this 
instruction.  It  is  not  applicable  to  the  evidence  in  the 
case.  It  assumes  that  the  contract  should  have  been  exe- 
cuted on  the  20th,  although  that  day  was  Sunday;  and  it 
assumes  that  it  was  the  duty  of  the  plaintiff  to  make  a 
tender  to  the  defendants  after  he  had  refused  to  weigh  the 
cattle  and  declared  the  contract  at  an  end.  We  have 
already  seen  that  such  is  not  the  law. 

Having  carefully  examined  the  points  made  by  plaintiff 
in  error  in  his  brief  upon  the  several  questions  of  the  ad- 
mission and  rejection  of  testimony,  whether  the  verdict 
44 
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is  sustained  by  the  testimony,  and  whether  the  damages 
are  excessive,  I  find  no  reversible  errpr. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  aefibmed. 
The  other  judges  concur. 


John  Johnson,  Administrator  op  the  estate  op  Olb 

NiLSSON,   PLAINTIFF  IN   ERROR,   V.    ThE   MISSOURI 

Pacific  Railway  Company  in  Nebraska,  de- 
fendant IN  error. 

1.  Pleadings:    amendment:    pbesumption.    Where  amended 

pleadings  are  filed  in  the  district  court  and  properly  certified  to 
the  snpreme  conrt  as  a  part  of  the  transcript,  it  will  be  presumed 
that  snch  pleadings  were  filed  regularly  and  with  the  knowledge 
or  permission  of  the  district  court,  and  they  will  be  treated  as 
properly  in  the  record. 

2.  Trial:    question  fob  juby.    If  the  evidence  introduced  tends 

in  any  degree  to  sustain  all  the  allegations  of  the  petition,  the 
cause  should  be  submitted  to  the  trial  jury,  and  it  is  error  to 
instruct  them  to  return  a  verdict  for  defendant. 

3.    :    .     Tliough  it  is  true  in  many  casoA  that  where 

the  fiicts  are  undisputed  the  effect  of  them  is  for  the  judgment 
of  the  court  and  not  for  the  decision  of  the-  jury,  this  is  true 
in  that  class  of  cases  where  the  existence  of  such  facts  come  in 
question  rather  than  where  deductions  or  inferences  are  to  be 
made  from  them.  And  whether  the  facts  be  disputed  ar  undis- 
puted, if  different  minds  may  honestly  draw  different  conclu- 
sions from  them,  the  case  should  be  left  to  the  jury.  A,  4tN.  b/ 
B.  Co.  V.  Bailey,  11  Neb.,  332. 

4.  Damages:    question  fob  juby.    In  an  action  for  damages 

alleged  to  have  been  sustained  by  the  next  of  kin  to  a  deceased, 
whose  death  is  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant,  the  question  as  to  the  amount  of  damages  sua- 
tatned  by  reason  of  such  death  is  for  the  jury  to  determine,  un- 
der such  testimony  as  to  the  measure  of  damages  as  may  be 
submitted  to  them. 
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5.  Bailroad:     nbgliqence:    accident  to  employe  on  sun- 

day.  Where  a  railroad  company  finds  it  necessary  to  ran  iti 
trains  on  the  first  day  of  the  week,  commonly  called  Sunday, 
and  also  finds  it  necessary  for  its  employes  to  labor  on  thatday 
in  keeping  its  track  in  proper  order  and  repair  for  the  ose  of  such 
trains,  and  while  so  engaged  an  employe  is  ii^ured  or  killed  by 
the  negligence  of  such  railroad  company,  the  fact  that  the  acci- 
dent occurred  on  that  day  will  not  exonerate  the  company  from 
liability. 

6.     :    NEGLIGENCE  A  QX7ESTION  FOB  JUBY.     In  an  action  for 

damages  caused  by  a  personal  injury,  resulting  from  the  alleged 
negligence  of  the  defendant,  and  some  testimony  is  adduced 
tending  to  prove  such  negligence,  the  question  as  to  whether 
the  defendant  was  or  was  not  guilty  of  negligence  must  be 
decided  by  the  jury,  and  therefore  all  evidence  bearing  upon 
that  subject  should  be  submitted  to  them. 

Eeibob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Congdon^  Clarkaon  &  Huntj  for  plaintiff  in  error. 

1.  Defendant  can  not  exonerate  itself  upon  the  propo- 
sition that  the  accident  resulted  from  the  act  of  God,  un- 
less it  shows  that  it  was  guilty  of  no  act  which  contributed 
to  the  accident.  Shearman  &  Redfield  on  Neg.,  p.  6,  §  6. 
Pruitt  V.  Han.  &  St.  J.  R.  R,  62  Mo.,  527-541.  Hutch- 
inson On  Carriers,  p.  145,  §  186.  Michaeh  v.  N.  Y.  Cen, 
R.  Ry  30  N.  Y.,  564.  Read  v.  Spauldmg,  30  N.  T., 
630.  Bostwick  V.  B.  &  0.  R.  R.  Co.,  45.  N.  Y.,  712. 
Qmdid  v.  Ry.  Co.,  54  N.  Y.,  500.  Wolf  v.  Am.  Ex.  Co., 
43  Mo.,  421-425.  Nor  upon  the  proposition  that  intestate 
was  working  upon  Sunday,  contrary  to  the  laws  of  this 
state.  Comp.  Stats.,  p.  70  >.  Repairing  a  railroad  should 
certainly  be  regarded  as  a  work  of  necessity,  and  if  it  were 
not,  the  weight  of  law  is  against  the  position  of  defendant. 
McGatrick  v.  Wason,  4  O.  S.,  566.  SvMon  v.  The  Toton  oj 
Wauwatoaa,  29  Wis.,  21,  and  cases  cited.  KnowUon  v. 
Mil.  City  Ry.  Co.,  59  Wis.  278.     Nor  upon  the  propo- 
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sition  that  road  was  operated  by  another  corporation,  or  that 
another  corporation  controlled  the  rolling  stock.  Abbott 
V.  Johnstown  Horse  R.  R,  Cb.,  80  N.  Y.,  27.  Nelson  r. 
VL  &  Can.  R.  R.  Co.,  26  Vt.,  717.  Railroad  Co.  v. 
Browny  17  Wallace,  445.  Rorer  on  Eys.,  Vol.  1,  p.  607 
and  cases  cited.  IlL  Cent.  R.  R.  Co.  v.  Barron,  5  Wal- 
lace, 90. 

2.  The  court  below  found  as  a  matter  of  law  that  Nils- 
son  was  guilty  of  contributory  negligence.  He  was  an 
ignorant  Swede,  but  just  arrived  in  this  country.  He 
was  inexperienced.  He  had  been  ordered  by  his  section 
boss  to  place  the  hand-car  on  the  track  for  the  purpose  of 
going  back  to  Talmage.  All  .supposed  the  road  before 
them  clear.  No  train  was  due  for  hours.  He  was  obliged 
to  hold  the  hand-car;  the  storm  was  severe;  and  in  its  rush 
and  fury,  with  his  superior  almost  within  reach,  whoso 
duty  it  was  to  warn  him  against  any  possible  danger,  he 
lay  down  under  the  car  and  met  his  death.  It  does  not 
follow  that  because  he  was  killed  while  in  that  position^ 
that,  under  the  circumstances  of  this  case,  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law.  The  question 
should  have  been  left  to  the  jury.  A.  &  N.  R.  R.  Co.  v. 
Bailey,  11  Neb.,  332.  C,  St.  P.,  M.  &  0.  R.  R.  Co.  v. 
Lundstrom,  1 6  Neb.,  254.  Gray  &  Bell  v.  Scott  and  wf., 
66  Pa.,  345.  Corey  v.  N.  P.  Ry.  Co.,  21  N.  W.  Rep.,  p. 
479.  MoKean  v.  B.  C,  R.  &  N.  R.  Co.,  55  la.,  192. 
Morris  v.  C,  B.  &  Q.  Ry.  Co.,  45  la.,  29.  Berry  v. 
Cen.  Ry.  Co.,  40  la.,  564.  BucJdew  v.  Cen,  la.  Ry.  Co.y 
21  N.  W.  Rep.,  103.  Pringle  v.  Chi.  &  R.  I.,  21  N.  W. 
Rep.,  108.  Crowley  v.  Burlington  C.  R.,  20  N.  W.  Rep., 
467.  BueU  v.  N.  Y.  Central,  31  N.  Y.,  314.  Miller  v. 
U.  P.  Ry.,  4  McCrary,  115.  MiMer  v.  U.  P.  Ry.,  5  Mo- 
Crary,  300.  Bohan  v.  Mil.,  L.,  S.  &  W.  Ry.  Co.,  58  Wis., 
30.  Ferguson  v.  Wis.  Central  Ry.  Co.,  23  N.  W.  Rep., 
123.  KnowUon  v.  Mil.  City  Railway  Company,  59  Wis., 
278.     N.   W.  Railway  Company  v.  Bayfield,  87  Mich., 
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205.  Walsh  v.  Peel  Valve  Company,  110  Mass.,  23. 
StraMendorf  V.  lioaentfial,  30  Wis.,  674.  CoomAea  v.  New 
Bedford  Cordage  Company,  102  Mass.,  572. 

Charles  Ogden  and  Everest  &  Waggmer^  for  defendant 
in  error. 

1.  There  is  no  allegation  in  the  pleadings  nor  proof 
upon  the  trial  that  defendant  company  had  in  its  employ 
any  incompetent  servants ;  therefore  the  law  implies  that 
all  legal  duties  in  examination  and  inspection  of  the  car  in 
question  had  been  exercised  and  complied  with  before  the 
accident  complained  of.     135  Mass.,  201.     50  Iowa,  680. 

I  Am.  &  Eng.  Rwy.  Cases,  101.     2  Id.,  140.     5  Id.,  480. 

II  Id.,  193.     64  Wis.,  257,  pp.  267-282. 

2.  There  is  no  allegation  or  proof  that  the  car  in  ques- 
tion was  defective,  unsafe,  or  imperfect  when  received. 
Kidwell  V.  Railway  Co.,  3  Wood  U.  S.  C.  C,  313. 

3.  Defendant  company  had  the  right  to  imply  and  rely 
upon  it;  that  when  the  deceased  entered  its  employ  he  was 
a  person  of  ordinary  understanding,  care,  and  caution,  and 
would  exercise  ordinary  care  to  prevent  injury  to  himself. 
The  company  could  not  be  required  to  anticipate  that  he 
would  place  himself  in  any  unnecessary  peril  or  in  any 
unnecessary  perilous  position.  R.  R.  Co,  v,  Plunkett,  25 
Kansas,  201. 

4.  The  allegations  of  plaintiff's  j^etition  were,  that  the 
negligence  pf  defendant  company,  which  caused  the  injury, 
was  in  leaving  the  car  in  question  on  defendant's  track, 
unwatched,  and  with  the  brakes  unset,  on  down  grade. 
This  the  plaintiff  had  to  prove  by  preponderance  of  evi- 
dence, and  to  prove  the  negligence  in  the  manner  alleged. 
Manuel  v.  Ry.  Co,,  66  la.,  656.  Haines  v.  Ry.  Co,,  41 
la.,  227.  Muldoumey  v.  R.  R.  Co.,  32  la.,  176.  Owen  v. 
Owen,  22  la.,  270.  Waldhier  v.  R.  R.  Co.,  71  Mo.,  514. 
Edens  v.  R.  R.  Co.,  72  Mo.,  212.     Price  v.  Ry.  Co.,  72 
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Mo.,  414.     Ry.  Co.  v.  Troeschy  68  111.,  545.     Ry.  Co.  v. 
Fo88,  88  111.,  561. 

5.  The  invariable  rule  is,  that  a  party  whose  Degligence 
is  the  proximate  cause  of  the  accident  cannot  recover  for 
the  injury  sustained.  Fleming  v.  R.  R  Co.y  49  Cal.,  253. 
De  ViUe  v.  R.  R.  Co.,  50  Cal.,  383.  PoUer  v.  R.  R.  Co., 
21  Wis.,  372.  And  where,  as  in  this  case,  the  facts  are 
clearly  settled  and  the  course  which  common  prudence  dic- 
tates can  be  clearly  discerned,  it  was  the  duty  of  the  court 
to  decide  the  case  as  a  matter  of  law.  Sherman  &  Redfield 
on  Negligence,  §  11,  p.  13.  Glasaey  v.  R.  R.  Co.,  57  Peun. 
St.,  172.     R.  R.  Co.  V.  McClurg,  56  Penn.  St.,  294. 

6.  While  some  of  the  authorities  hold  that  contributory 
negligence  on  the  part  of  the  plaintiflF  is  a  matter  of  defense 
to  be  proved  by  the  defendant,  still  this  rulo  does  not  pre- 
vent the  trial  court  from  dii^ecting  judgment  as  in  a^se  of 
nonsuit,  if  the  evidence  introduced  by  plaintiff  established 
the  defense  of  contributory  negligence.  Iloth  v.  PelerSy 
55  Wis.,  405.  Schuohardt  v.  Aliens,  1  Wallace,  370. 
Parka  v.  Ross,  11  Howard,  862.  Bliven  v.  N.  E.  Screu> 
Co.,  23  Howard,  483.  Improvement  Co.  v.  Munson,  14 
WaUace,  442.  iJ.  iJ.  Co.  r.  Jtf ifler,  25  Mich.,  274.  AbbeU 
V.  Ry.  Co.,  30  Minn.,  482. 

7.  The  rule  is  well  settled,  that  where  it  appears  by 
plaintiff's  evidence  when  he  rests  his  case,  that  his  own 
negligence  contributed  to  the  injury  for  which  he  sues,  that 
it  is  the  duty  of  the  court  to  grant  a  nonsuit.  ExpresH  Co. 
V.  Nichols,  33  N.  J.  Law,  434.  R.  R.  Co.  v.  Moore,  4 
Zabriskie,  824.  Ayoriggs  Ears.,  v.  R.  R.  Co.,  80  N.  J. 
Law,  460.    Harper  v.  Ry.  Co.,  32  N.  J.  Law,  88. 

Reese,  J. 

Counsel  for  defendant  in  error,  both  by  his  brief  and  in 
the  oral  argument,  called  the  attention  of  the  court  to  the 
allied  fact  that  the  amended  petition  of  defendant  in  error 
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attached  to  the  record  was  filed  without  his  knowledge,  and 
without  permission  from  the  district  court,  and  presents 
the  case  in  this  court  upon  the  original  petition  alone,  dis- 
regarding the  amended  petition.  By  an  examination  of 
the  record  we  find  the  amended  petition  copied  into  the 
transcript,  duly  certified  by  the  clerk  of  the  district  court, 
and  treated  in  all  respects  as  the  other  proceedings  in  the 
case.  This  being  the  case  we  must  treat  the  amended  pe- 
tition as  being  properly  in  the  transcript  and  properly  filed 
in  the  district  court.  If  objection  is  made  to  pleadings  or 
other  papers  on  file  in  the  district  court,  the  correction  must 
be  there  made.  All  presumptions  are  in  favor  of  the  reg- 
ularity of  the  proceedings.  Irregularities  cannot  be  pre- 
sumed. They  must  aiBBrmatively  appear,  and  such  irr^u- 
larity  must  pertain  to  the  action  of  the  lower  court,  and  not 
to  its  officers  over  which  it  has  control  and  whose  mistakes 
and  errors,  if  any,  it  is  the  province  of  that  court  to  correct. 

This  action  was  instituted  by  plaintiff  in  error,  as  the 
representative  of  Ole  Nilsson,  deceased,  for  the  recovery  <3f 
damages  alleged  to  have  been  sustained  by  reason  of  a  per- 
sonal injury  inflicted  upon  the  said  Nilsson,  and  by  which 
he  was  killed.  The  cause  was  tried  to  a  jury,  who,  after 
hearing  the  testimony  offered  by  plaintiff,  under  the  direc- 
tion of  the  court  returned  a  verdict  in  favor  of  defendant; 
the  learned  judge  sitting  at  the  trial  holding  that  the  facts 
proved  did  not  constitute  a  cause  of  action  in  favor  of  plain- 
tiff. Plaintiff  excepted  to  the  instruction  of  the  court,  and 
now,  among  other  things,  assigns  the  same  as  error.  The 
testimony,  as  shown  by  the  bill  of  exceptions,  consists  in 
part  of  the  testimony  of  witnesses  before  the  court  and  jury, 
in  part  by  depositions,  and  in  part  by  a  stipulation  of  facts 
filed  in  the  case  and  read  to  the  jury. 

The  question  presented  is,  whether  or  not  the  court,  upon 
the  close  of  plaintiff^s  testimony  and  upon  motion  of  de- 
fendant, erred  in  instructing  the  jury  to  find  for  the  defend- 
ant, upon  the  theory  that  the  testimony  introduced  did  not 
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make  a  case  upon  which  the  jury  should  pass.  This  ques- 
tion was  before  this  court  in  Smith  v.  S,  C.  &  P.  R,  JR.  Co.^ 
15  Neb.,  583.  In  that  case  it  is  said  that,  "by  the  inter- 
position of  the  motion  the  defendant  admitted  not  only  the 
truth  of  the  evidence  but  the  existence  of  all  the  facts  which 
the  evidence  conduces  to  prove,  as  well  as  inferences  to  be 
drawn  from  it.  The  only  question  is,  whether  all  the  ma- 
terial facts  alleged  in  the  petition  have  been  supported  by 
8ome  evidence,  however  slight.  It  matters  not  how  slight 
this  evidence  may  have  been,  if  any  was  produced  the  mo- 
tion should  have  been  overruled,  because  it  is  the  right  of  a 
party  to  have  the  weight  and  sufficiency  of  his  testimony 
passed  upon  by  the  jury."  See  also  Ellis  &  Morton  v,  Ins. 
Co.,  4  O.  S.,  646.  StochstiU  v.  R.  R.  Co.,  24  Id., '86. 
Way  V.  R.  R.  Co.,  35  Iowa,  586.  Davis  v.  Steiner,  14 
Penn.  St.,  275. 

The  petition,  in  stating  the  facts  of  the  accident,  allies, 
in  substance,  that  at  the  time  of  the  injury  the  deceased 
was  \n  the  employ  of  the  defendant,  working  with  other 
laborers  in  and  about  the  road-bed  of  defendant  as  a  section 
hand,  under  the  supervision  and  direction  of  a  foreman  or 
boss,  who  was  in  defendant's  employ,  and  under  whose  or- 
ders the  deceased  labored.  That  in  connection  with  said 
work,  and  for  the  purpose  of  transporting  themselves  and 
tools  to  the  work,  the  said  foreman  and  laborers  used  and 
operated  a  hand-car  owned  by  defendant.  That  after  they 
had  gone  to  their  labor,  at  a  point  on  the  line  of  the  rail- 
road about  one  mile  south  of  Talmage,  a  station  on  the 
road,  and  had  removed  the  hand-car  from  the  track,  a  vio- 
lent wind  and  rain  storm  came  up  and  forced  them  to  de- 
sist from  their  work.  That  by  order  of  the  foreman  the 
hand-car  was  placed  back  upon  the  track,  boarded  by  the 
laborers,  including  deceased,  and  they  all  started  back  to 
Talmage.  That  defendant  had  carelessly  left  standing 
upon  the  side  track  a  freight  car,  the  brakes  of  which  were 
so  out  of  order  and  broken  that  they  could  not  be  set,  and 
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of  which  defendant  bad  notice,  and  that  by  force  of  the 
wind  this  car  was  driven  from  the  side  track  onto  the 
main  track  of  the  railroad  and  down  a  descending  grade 
onto  and  over  the  hand-car  and  those  thereon  (they  being  so 
blinded  by  the  storm  as  to  be  unable  to  see  it),  and  by 
which  the  deceased  was  injured,  and  soon  thereafter,  from 
the  injuries,  died.  The  petition  also  negatives  any  negli- 
gence on  the  part  of  the  deceased. 

The  stipulation  of  facts,  as  well  as  the  testimony,  shows 
substantially  that  when  the  storm  became  violent  the  work- 
men quit  work.  The  foreman  ordered  the  hand-car  to  be 
replaced  upon  the  track,  but  at  that  time  the  storm  was  so 
violent  that  it  could  not  be  propelled  against  it,  and  that 
the  deceased  then,  of  his  own  volition,  with  several  other 
section  men,  got  under  the  hand-car  and  laid  down  on  or 
between  the  rails  with  their  faces  downward,  for  the  pur- 
pose of  holding  the  hand-car  from  being  driven  south  be- 
fore the  storm,  and  to  shelter  themselves  from  the  severity 
of  the  wind  and  rain,  and  while  lying  in  this  condition  a 
freight  car  which  had  been  left;  standing  upon  the  side 
track  at  Talmage  was  driven  by  the  storm  onto  the  main 
track  and  on  a  downward  grade  at  a  rapid  rate  toward 
where  the  deceased  and  other  workmen  were,  and  that  it, 
by  force  of  the  storm,  was  driven  onto  and  against  the 
hand-car  with  such  violence  as  to  cause  the  death  of  de- 
ceased. The  testimony  shows  that  the  freight  car  was 
standing  a  distance  of  from  ten  to  twenty  feet  from  and 
south  of  the  other  cars  upon  the  side  track,  that  the  brakes 
were  not  set,  and  could  not  be  set  owing  to  the  condition 
of  the  brake,  it  being  out  of  repair.  As  to  how  long  the 
brake  had  been  broken  the  testimony  does  not  show,  but 
it  is  fully  proven  that  on  the  day  previous  the  car  was  un- 
loaded and  the  brake  at .  that  time  was  broken  so  that  it 
was  useless.  The  switch  connecting  the  side  track  with 
the  main  line  track  was  what  is  known  as  a  split  switch, 
and  permitted  the  car  to  pass  out  onto  the  main  track. 
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The  ooDdition  in  which  this  car  was  left  would  be  sufficieDt 
evidence  of  n^ligence  to  warrant  the  court  in  submitting 
that  question  to  the  jury,  under  proper  instructions,  under 
the  rule  in  A.  &  N.  R.  R.  Go.  v.  Bailey,  11  Neb.,  332. 
But  it  is  insisted  that  the  action  of  the  deceased  in  placing 
himself  under  the  car  under  the  circumstances  which  he 
did  was  contributory  negligence  upon  his  part  to  such  a 
degree  as  would  prevent  his  recovery,  no  matter  what  the 
proof  of  negligence  as  to  the  defendant  in  error  might  be, 
80  long  as  it  was  not  wanton  or  willful.  A  majority  of 
the  court  instruct  me  to  say  that  in  their  opinion  the  ques- 
tion of  negligence  on  the  part  of  deceased  was  also  one 
which  ought  to  have  been  submitted  to  the  jury.  At  the 
time  of  the  accident  there  was  no  train  due.  It  was  on  Sun- 
day and  no  regular  trains  were  run  on  that  day,  yet  ir- 
regular trains  used  in  the  construction  and  reparation  of 
the  road  were  liable  to  pass,  ordinarily,  at  any  time.  De- 
ceased was  under  the  command  of  the  section  boss.  By 
his  order  the  hand-car  was  placed  on  the  track  for  the  pur- 
pose of  going  back  to  Talniage.  He  had  charge  and 
supervision  of  deceased  so  far  as  to  control  his  actions  in 
and  about  the  employment.  Why  he  did  not  direct  the 
hand-car  to  be  removed  from  the  track  is  not  shown.  He 
remained  standing  near  the  track,  and  within  six  feet  of 
the  hand-car  until  the  approach  of  the  freight  car.  De- 
ceased might  to  some  extent  depend  upon  him  and  others 
standing  by  for  notice  of  an  appaoaching  train  or  other 
danger,  the  position  of  deceased  being  such  that  he  could 
not  Deceased  was  inexperienced  and  not  acquainted  M'itb 
the  English  language,  which  wns  known  to  the  foreman  or 
section  boss.  Under  the  circumstances  of  the  case  it  was 
for  the  jury  to  say  whether  the  conduct  of  the  deceased 
amounted  to  negligence.  Gray  v.  Scotty  66  Pa,,  345. 
McKean  v.  R.  R.  Co.,  55  la.,  192.  Morris  v.  R.  R,  Co., 
45  Id.,  29.  Bohan  v.  R.  R.  Co.,  58  Wis.,  30.  A.  &  N. 
R.  JR.  Co.  V.  Bailey y  supra.  R.  R.  Co.  v.  Stout^  17  Wall., 
657.     R.  R.  Co.  V.  Kirky  90  Penn.  St,  15. 
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It  is  contended  that  the  proof  does  not  show  that  de- 
ceased was  under  the  direction  of  the  foreman  Courtney^ 
and  that  under  the  evidence  he,  Courtney,  sustained  no 
such  relation  to  deceased  as  vice  principal  of  defendant.  It 
is  true  the  testimony  upon  this  point  is  meager,  but  enough 
is  shown  by  the  stipulated  facts  to  amount  to  at  least  some 
evidence  upon  this  point,  the  stipulation  being  to  the  effect 
that  the  intestate,  in  company  with  others,  "went  to  their 
work  under  the  direction  of  Owen  Courtney,  defendant's 
section  boss,"  and  that  the  hand-car  was  placed  upon  the 
track  under  his  direction,  etc.  This  was  enough  to  submit 
the  question  to  the  jury. 

It  is  claimed  by  defendant  in  error  that  no  pecuniary 
injury  resulting  from  the  death  is  shown  by  the  evidence. 
The  action  was  brought  under  the  provisions  of  the  act  of 
May  1st,  1873,  Compiled  Statutes,  chapter  21.  By  ilii> 
second  section  of  that  act  it  is  provided  that,  "the  jury 
may  give  such  damages  as  they  shall  deem  a  fair  and  just 
compensation  with  reference  to  the  pecuniary  injuries,  re- 
sulting from  such  death  to  the  wife  and  next  of  kin  of 
such  deceased  person,  not  exceeding  the  sum  of  five  thou- 
sand dollars,"  etc.  The  testimony  shows  that  the  de- 
ceased was  an  unmarried  man,  that  his  mother  was  dead, 
and  his  father  is  the  next  of  kin.  It  is  shown  by  the  testi- 
mony of  the  father  that  he  had  received  no  aid  from  the 
deceased  since  the  arrival  of  deceased  in  this  country,  the 
father  being  a  resident  of  Sweden.  It  is  also  shown  that 
the  deceased  had  been  in  this  country  but  a  short  time. 
We  think  the  question  here  presented  can  have  application 
only  to  the  measure  of  damages.  If  it  should  appear 
upon  trial  that  the  father  suffered  no  damage  in  the  death 
of  the  son,  it  is  probable  there  could  be  a  recovery  only 
for  nominal  damages.  But,  it  is  said  that  the  word 
^'pecuniary  "  as  used  in  our  statute  is  not  construed  in  a 
strict  sense.  The  damages  are  largely  prospective,  and 
their  determination  committed  to  the  discretion  of  juriea 
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^pou  very  meagre  and  uncertain  data.  A  parent  may  re- 
cover for  loss  of  expected  services  of  children  not  only 
during  minority,  but  afterwards,  on  evidence  justifying  a 
reasonable  expectation  of  pecuniary  benefit  therefrom. 
Neither  is  it  essential  that  this  expectation  of  pecuniary 
benefit  should  be  based  on  a  legal  or  moral  obligation  on 
the  part  of  the  deceased  to  confer  it,  but  it  may  be  proved 
by  any  circumstances  which  render  it  probable  that  such 
benefit  would,  in  fact,  be  realized.  And  as  a  right  of  ac- 
tion is  given  whenever  the  injured  person,  had  he  lived, 
ix>uld  have  maintained  an  action,  at  least  nominal  damages 
may  be  recovered.  3  Sutherland  on  Damages,  182,  183. 
Oity  of  Chicago  v,  Scholten,  75  111.,  468.  Johnson  v,  R, 
B.  Co.,  7  O.  S.,  336.  R.  R.  Co.  v.  Killer,  67  Penn  St., 
300.  Mclntyre  v.  R.  R.  Co.,  87  N.  Y.,  287.  R.  R.  Co. 
V.  Kirk,  supra.  R.  R.  Co  v.  Shannon,  43  111.,  338. 
R,  R,  Co.  V.  Barron,  5  Wall.,  90.  Grotenkemper  v.  Har- 
ris, 25  O.  S.,  510. 

The  accident  occurred  on  a  Sunday.  It  is  claimed  '^hat 
no  damages  could  be  recovered  by  plaintiff  for  injuries  suf- 
fered by  his  intestate  while  engaged  in  the  performance  of 
an  illegal  act,''  common  labor  on  the  Sabbath  day  being 
prohibited  by  section  241  of  the  Criminal  Code. 

It  is  true  that,  subject  to  the  exception  named  in  the 
statute,  ordinary  labor  on  the  first  day  of  the  week  is  in 
violation  of  law,  but  we  cannot  hold  that  under  the  cir- 
cumstances of  this  case  this  statute  will  destroy  the  right 
to  recover.  One  of  the  exceptions  of  the  statute  is  that  of 
railway  companies  running  necessary  trains.  If  railway 
companies  assume  to  decide  what  trains  are  necessary,  and 
in  the  exercise  of  that  right  find  it  necessary  to  riin  con- 
struction and  material  trains,  as  shown  by  the  testimony  of 
their  engineer,  and  for  the  purpose  of  enabling  them  to  do 
90  require  the  labor  of  their  track  men  to  keep  the  track  in 
a  passable  condition,  it  would  require  a  stretch  of  imagina- 
tion and  a  severe  twisting  of  legal  principles  to  hold  that 
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under  such  circumstances  they  would  not  be  liable  for  neg- 
ligence resulting  to  an  employe  engaged  in  what  they  them- 
selves held  to  be  a  work  of  necessity. 

During  the  trial  the  witness  Conger,  who  had  moved  the 
car  on  Saturday,  was  asked  if  at  the  time  he  moved  the 
car  the  brakes  on  it  were  set.  This  was  objected  to  by  de- 
fendant as  immaterial,  irrelevant,  and  incompetent  The 
court  decided  that  if  the  witness  examined  the  brake  and 
could  state  any  facts  tending  to  show  that  the  brake  waa 
imperfect,  he  might  state  them.  Plaintifif  then  offered  to 
prove  the  fact  of  the  brake  being  unset,  the  objection  to 
which  was  sustained.  This  ruling  is  assigned  for  error. 
Under  the  rule  laid  down  in  B.  R,  Co,  v.  Bailey y  11  Neb., 
332,  it  would  seem  that  the  question  should  have  been  an- 
swered by  the  witness  and  the  testimony  allowed  to  go  to 
the  jury  for  them  to  pass  upon.  It  is  true  that  the  fact 
sought  to  be  proved  is  of  minor  importance,  yet  in  a  remote 
degree  it  would  have  some  bearing  as  a  circumstance  tend- 
ing to  throw  light  upon  the  question  of  n^ligenoe  on  the 
part  of  defendant. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Kevsbsed  and  hemakded. 

The  other  judges  ooncur. 
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Henry  Pabrish,  pilaintiff  in  error,  v.  The  State 
OP  Nebraska,  dependant  in  error. 

Dissenting  opinion  in  case  reported,  ante  p.  405. 

ReesE;  J. 

I  cannot  adopt  the  conclusion  of  the  majority  of  the 
court  in  this  case,  and  will,  very  briefly,  give  my  reasons 
for  such  dissent. 

First  I  do  not  believe  the  instruction  complained  of 
was  erroneous.  It  was  clearly  the  province  of  the  jury  to 
decide  as  to  whether  there  were  "explanatory  circum- 
stances proven ,''  or  not.  It  is  not  my  purpose  to  enter 
into  an  analysis  of  the  testimony  in  the  case,  but  will  say 
that,  as  I  read  it,  it  presents  a  case  of  the  magnitude,  at 
least,  of  murder  in  the  second  degree.  From  the  whole 
record  it  seems  to  me  that  the  killing  of  the  young  man, 
Parker,  was  cruel  and  inhuman.  His  crime  was  that  of 
trying  to  induce  a  drunken  father  to  leave  town  and  go 
home,  and  in  trying  to  defend  him  from  the  attacks  of  a  ' 
number  of  persons,  in  whom  plaintiff  in  error  was  one.  All 
the  circumstances  were  before  the  juiy.  It  was  their  prov- 
ince to  pass  upon  them.  It  was  then  proper  for  the  jury, 
if  they  found  "  from  the  evidence  that  Henry  Parrish,  the 
defendant,  did  kill  and  slay  Elmer  E.  Parker,''  which,  by 
their  verdict,  they  did,  and  if  there  were  no  circumstances 
proven  of  an  explanatory  nature  to  reduce  the  degree  of 
the  crime,  the  presumption  would  be  that  it  was  murder  in 
the  second  degree.  Under  the  evidence  I  think  the  in- 
struction was  correct. 

Second.  But  my  principal  objection  to  this  decision  is 
to  the  second  point  presented  by  die  opinion  of  the  ma- 
jority. I  have  examined  the  motion  for  a  new  trial,  pe- 
tition in  error,  motion  for  a  rehearing,  and  brief  thereon, 
as  well  as  the  brief  of  the  plaintiff  in  error  upon  the  final 
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eubniission  of  the  case^  and  in  no  single  instance  do  I  find 
any  objection  to  the  verdict  of  the  jury,  nor  do  I  find  any 
language  which,  by  any  rule  of  construction  or  distortion, 
could  be  so  construed  as  to  present  even  a  hint  that  the 
plaintiff  in  error  was  not  fully  and  entirely  satisfied  with 
the  form  of  the  verdict. 

I  do  not  believe  it  is  the  province  of  the  supreme  court 
to  dispose  of  causes  upon  proceedings  in  error  upon  any 
other  questions  than  those  presented  for  adjudication,  except 
when  the  question  of  jurisdiction  or  human  life  is  involved. 
I  do  not  believe  the  judgment  in  this  case  was  void.  I 
believe  the  verdict  did  confer  "  power  on  the  court  to  pass 
sentence  on  the  accused,'^  unless  he  objected  to  that  verdict. 
He  had  the  right  to  waive  the  objection  if  he  wanted  to, 
and  when  he  has  deliberately  elected  so  to  do  I  know  of 
no  authority  to  deprive  him  of  that  right. 

In  Walrathv.  The  State^  8  Neb.,  C8,  Judge  Lake,' in 
writing  the  opinion  of  the  court,  says :  "  The  evident  in- 
tention in  requiring  the  motion  for  a  new  trial  to  be  in 
writing  wais  to  fully  apprise  the  judge  to  whom  it  might  be 
addressed  of  the  matters  claimed  to  be  erroneous,  and  on 
which  the  party  complaining  relies  for  a  new  trial.  *  * 
The  proceeding  (error)  by  which  this  is  here  is  one  of  re- 
view only.  Under  it  the  only  questions  proper  for  our 
consideration  are  those  that  have  been  first  ruled  on  in  the 
court  whose  record  is  before  us,  and  the  record  itself  must 
show  the  questions  to  be  such.  The  presumption  is  that 
no  prejudicial  error  has  been  committed,  and  it  is  not  too 
much,  indeed  good  practice  demands  it,  to  require  a  party 
who  complains  of  such  errors  to  point  them  out  so  dis- 
tinctly in  his  motion  for  a  new  trial  as  to  advise  the  court 
of  just  what  he  relies  on.  The  rule  in  this  particular  is 
the  same  as  in  civil  cases." 

In  Dodge  v.  The  People,  4  Neb.,  228,  the  present  Chief 
Justice  Maxwell,  in  writing  the  opinion  of  the  court,  says: 
^'  In  this  country  the  almost  uniform  practice  has  been  to 
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extend  to  criminal  cases,  so  far  as  the  revision  of  verdicts 
is  concerned,  substantially  the  same  principles  which  have 
been  established  in  civil  cases;  and  by  statute  in  this  state 
after  a  verdict  of  guilty  a  defendant  may  move  for  a  new 
trial  on  any  or  all  of  the  points  therein  set  forth ;  and  it  is 
his  duty  in  such  a  case  to  bring  before  the  court,  by  his 
motion,  all  the  reasons  which  are  known  to  exist  for  setting 
aside  the  verdict  and  granting  a  new  trial.  There  is  no 
reason  why  the  same  rule  in  that  respect  should  not  apply 
in  criminal  as  in  civil  cases." 

This  doctrine  has  been  uniformly  applied  to  civil  cases 
by  this  court.  We  do  not  know  of  a  single  exception* 
See  if.  P.  R.  R.  Co.  v.  McCartney,  1  Neb.,  398.  Mills  i\ 
MUter,  2  Id.,  317.  Cropsey  v.  Wiggenhom,  3  Id.,  117, 
Welky  Fargo  &  Co.  v.  Preston,  8  Id.,  444.  Horbach  f. 
Milter,  4  Id.,  43.  Singleton  v.  Boyle,  Id.,  414.  Horacek 
V.  'Keebler,  5  Id.,  356.  Hosford  v.  Stone,  6  Id.,  381. 
Stanton  Cowniy  v.  Canfield,  10  Id.,  390.  Rvssell  v.  The 
State,  ex  rel.  Armor,  13  Id.,  68. 

It  will  be  observed  that  in  the  case  at  bar  the  cause  was 
submitted  on  the  first  hearing  upon  just  such  a  record  as 
the  plaintiff  in  error  saw  proper  to  present.  The  cause 
was  decided,  and  I  think  rightly,  and  the  judgment  of  the 
lower  court  affirmed.  Now,  yeare  afterward,  when  plain- 
tiff in  error  and  his  counsel,  who  is  the  same  as  on  the  first 
hearing,  have  had  time  to  iblly  decide  what  they  desire^ 
and  have  presented  the  question  upon  which  they  want  the 
court  to  pass,  but,  as  in  every  stage  of  the  case,  make  na 
complaint  as  to  the  verdict,  I  think,  in  view  of  uniform 
holdings  in  this  state,  the  case  should  be  disposed  of  upon 
the  questions  presented  and  no  others.  I  furthermore  view 
with  some  solicitude  this  step  in  the  direction  of  opening 
up  old  judgments,  and  especially  upon  questions  which  are 
not  presented  for  decision  by  the  record.  If  this  custom 
were  to  prevail  there  is  no  telling  where  the  end  would  be^ 
for  very  many  of  the  records  of  conviction  are  as  imper- 
fect as  the  one  in  this  case. 
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3.  Failure  to  appoint  guardian  ad  litem  will  not  afiect  sale. 

Id. 295 

4.  Administrator  removing  from  state  may  resign  trust; 
order  discharging  him  not  subject  to  attack  collaterally. 
Trumble  v.  Williams 144 

5.  Powers  of  administrator  <{6  &<mt8  non.    Id. 144 

6.  Petition  to  sell  real  estate  not  subject  to  collateral  at- 
tack.   Id 144 

7.  Evidence  of  lost  record  of  adminiistrator's  sale  may  be 
shown  as  in  case  of  other  lost  papers.    Id. 144 

Advertisement  concerning  contracts  for  bridges.    Brown  v. 

Merrick  County • 355 

Adverse  Possession. 

1.    Ck>ntinued  without  interruption  for  length  of  time  pre- 
scribed by  statute  is  evidence  of  a  fee.    Stettnisehe  v.  Lamb,  619 
45 
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2.  Facts  stated,  and  occupant,  ffeld^  To  possess  the  fee. 
Id 619 

Agent.    See  Commissions,. Principal  and  Agent. 
AUbi. 

1.  General  rale.     McLainw  State 158,160 

2.  Defense;  how  considered.    Id 166 

Amercement. 

1.  Right  of,  under  sec  513,  Code.     Orooker  v.  Mdick 227 

2.  Right  of,  on  &ilare  to  return  execution ;  inquiry  permitted 
whether  the  debt  could  haye  been  collected,  and  whether 
its  collection  has  been  prejudiced  by  the  acts  of  the  defend- 
ant.   Id 227 

3.  The  actual  loss  sustained  by  the  plaintiff  in  the  value  or 
availability  of  his  security  by  reason  of  the  act  or  negli- 
gence of  the  defendant  is  the  measure  of  his  damages.    Id,  227 

4.  All  legal  fiurts  necessary  and  proper  to  prove  or  disprove 
such  damages  may  be  pleaded  and  proved.    /cL. 227 

Animals.    See  Railboads. 
Answer. 

1.  Where  answer  puts  in  issue  &cts  stated  in  i)etition,  de- 
murrer to  it  should  be  overruled.    Mansfield  e.  Avery 4f8 

2.  Denials  must  be  direct;  facts  not  denied  taken  as  true, 
Hanson  v,  Lehman 564 

3.  Specific  performance.     Id 564 

4.  Payment  as  a  defense  must  be  plead.  Van  Buskirh  v. 
Chandler 584 

Appeal.    See  Ebbob.    Coubt-Supbemb. 

1.  *  Defendant  giving,  undertaking  is  estopped  in  suit  thereon 

to  deny  that  appeal  had  been  taken.     Adams  v.  Thompson^  541 

2.  By  one  party  in  a  case  brings  case  up  as  to  all.  Lepin  v, 
Paine  &  Ck) 630 

3.  On  appeal  petition  cannot  be  amended  to  claim  more 
than  amount  of  jurisdiction  given  by  law  to  inferior  court 
with  accrued  interest.     U,  F.  By.  v,  Ogilvy 638 

4.  Is  mere  continuation  of  original  case.    Id 640 

Argument.    See  Attobneys. 

Assignment  for  Creditors. 

1.  An  assignee  for  the  benefit  of  creditors  under  a  valid  as- 
signment may  maintain  an  action  to  set  aside  a  sale  of  real 
estate  under  an  attachment  levied  after  the  execution  and 
delivery  of  the  deed  of  assignment  where  such  sale  would 
impair  or  defeat  his  title  as  assignee.    Smith  v.  Jones^ 481 

2.  Under  facts  stated.  Held,  That  assignee  was  entitled  to 
possession  of  property  as  against  attachment  creditors. 
Wells  V.  Lamb 352 
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3!  Under  law  1877  creditor  oonld  sue  debtor  aod  recover 
judgment,  bnt  assigned  property  not  liable  for  the  satisfiio- 
tion  unless  assignment  set  aside  as  fraudulent.  Morehead 
V.  Adams 509 

4.  Insolvent  firm;  sale  to  partner.     Id 569 

5.  Validity  of  assignment  question  for  jury.     Id 573 

A.ttachment. 

1.  Affidavit  in  language  of  statute  sufficient;  if  it  contain 
more  than  one  of  the  grounds  for  attachment  given  in  stat- 
ute, they  should  be  united  by  the  conjunction  "and.** 
Tessier  v.  Englehart lOT 

2.  Sufficiency  of  affidavit.     Id lOT 

3.  Part  of  debt  not  due.     Id 167 

4.  Failure  of  order  to  state  claim  of  plaintiff,  so  as  to  show 
whether  or  not  the  defendant  is  entitled  to  maximum  of 
exemption  against  the  same>  not  fatal.    Id 167 

5.  Motion  to  discharge  decided  by  trial  court  on  affidavits 
which  are  conflicting;  supreme  court  will  not  reverse  un- 
less preponderance  of  evidence  against  the  order  is  dear 
and  decisive.     Meyer  dt  Schurmannv.  Zingre 468 

6.  A  cause  of  action  in  a  petition  upon  a  debt  not  fraudu- 
lently contracted,  if  coupled  with  a  cause  of  action  upon  a 
debt  which  was  fraudulently  contracted,  and  an  order  of 
attachment  covering  both  counts  is  issued  upon  an  affidavit 
alleging  that  '^said  defendant  fraudulently  contracted  the 
debt  and  incurred  the  obligation  for  which  this  suit  is 
brought,"  Hddy  To  vitiate  such  order  of  attachment  and 
justify  its  discharge.    Id 458 

7.  Fraud,  to  sustain  attachment,  must  exist  at  or  before 
lime  when  debt  was  originally  contracted.     Id 458 

A.ttomey. 

1.  Lien  on  judgment  not  affected  by  creditor's  bill  against 
the  judgment.    Bayrev.  Thompson 34 

2.  Privileged  communications.     Romberg  v.  Hughes 579 

3.  Argument  objected  to,  must  be  excepted  to,  and  excex>- 
tions  preserved  in  order  to  obtain  review  in  supreme  court. 

Bohanan  v.  State 57 

McLain  v.  State 164 

4.  Not  error  on  the  part  of  the  court  to  allow  counsel  for  the 
state,  in  summing  up  to  the  jury,  to  comment  upon  the  pre- 
sumption of  guilt  arising  from  the  possession,  by  the  ac- 
cused, of  recently  stolen  goods,  without  explanation  of  such 
possession,  even  where  counsel  fail  to  state  the  law  with 
technical  accuracy.     McLain  v.  State 164 

6.     Opening  and  dosing  argument     Osborne  dt  Co,  v.  Kline^  344 
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6.  Debtor  cannot,  by  paying  iwrtion  of  debt  immediately 
preceding  judgment,  defeat  recovery  of  attorney's  fee  upon 
entire  sum  for  which,  but  for  the  payment,  judgment  would 
have  been  rendered.    Sandv.  FhiUips 593 

7.  Fee  is  in  nature  of  costs  and  taxed  as  such.    Jd 593 

8.  Fee  should  be  "  fixed  "  by  trial  court.  Sedgwick  v.  Dixon,  545 
Bastardy. 

1.    Eecognizance  by  reputed  father;  liability  of  surety.  State 

V,  Moran «  536 

Bill  of  Discovery.    See  Ceeditor's  Bill. 

Bill  of  Exceptions. 

1.  Extension  of  time  to  "  present "  bill.  Morekead  v.  Adama,  569 

2.  Statute  relative  to,  construed  liberally.    Jd 569 

3.  Papers  marked  by  initials  of  judgCi  written  by  himself, 
not  stricken  out.    Id 569 

Bonds. 

1.  Of  precinct  for  bridge  between  adjoining  counties.  Brawn 
V.  Merrick  Qmniy 356 

Boundaries. 

1.  Original  location  of  section  corner  of  U.  S.  land,  how  de- 
termined.    Morrison  V.  Neff. 133 

Bridges.    See  Roads  and  Bbidges. 
Building  Contract. 

1.    Failure  to  carry  out;  rule  of  damages.  Morrissey  v,  Schind- 

ler 681 

Clerk— County. 

1.  Not  entitled  to  fees  for  making  out  tax  list.  Bayha  v, 
Webster  County 132 

Commissions. 

1.  To  real  estate  agent.     Lansing  v,  Johnson 175 

2.  Same:  evidence.     Cfibson  v,  SvMivan 558 

3.  If  evidence  tend  to  show  that  plaintiff  rendered  some  ser- 
vice, but  did  not  effect  a  sale,  an  instruction  that  if  jury 
believe  that  he  rendered  some  service  he  is  entitled  to  re- 
cover on  a  quantum  meruit  is  not  improper.  McMurtry  v. 
Madison 291 

4.  Where  there  was  evidence  tending  to  show  that  the  plain- 
tiff rendered  no  services  whatever  in  effecting  a  sale  of  real 
estate,  an  instruction  to  the  effect  that  if  the  jury  should 
so  find  the  plaintiff  would  not  be  entitled  to  recover  is 
based  upon  evidence  in  the  case,  and  is  not  inconsistent 
with  the  first  instruction.    Jd 291 

Commission  Merchant. 

1.    A  factor  or  commission  merchant,  while  not  a  guarantor 
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of  the  lesponsibility  of  the  persons  with  whom  he  deals,  is 
held  to  the  same  degree  of  care  and  diligence  which  a  rea- 
sonably prudent  man  would  exercise  in  the  management 

of  his  own  affairs,    ffauadv.  ThraU 484 

2.     Liability  in  case  stated.    Id 484 

Complaint. 

1.  Before  county  board  for  removal  of  county  officer.  State 
V.  Saline  County 423 

Oonfession.  . 

1.  When  no  oonfession  or  admission  of  guilt  has  been  made 
by  a  party  on  trial  for  a  criminal  offense,  it  is  immaterial 
what  inducements  may  have  been  held  out  to  him  for  the 
purpose  of  obtaining  a  oonfession  or  admission  of  guilt. 
McLain  r.  Stale 164 

2.  Of  judgment;  effect  on  costs.     Rose  v.  Peck 629 

Conflict  of  Laws.    Bee  Judgment.    Statutes. 

Consideration. 

1.  Promise  for  promise;  contribution  to  common  object  do- 
sired  by  all ;  subscription  may  be  enforced  by  suit     Homan 

V.  Steele^  Johnson  dt  Co 662 

2.  General  rule.    Id 666 

Constitutional  Law. 

1.  The  certificate  of  the  presiding  officer  of  a  branch  of  the 
legislature  that  a  bill  has  duly  passed  the  house  over  which 
he  presides  is  merely  prima  facie  evidence  of  that  fact,  and 
evidence  may  be  received  to  ascertain  whether  or  not  the 
bill  actually  passed.    State  v,  MeGUUand 236 

2.  The  journals  of  the  respective  houses  are  records  of  the 
proceedings  therein,  and  if  it  should  appear  fh>m  them  that 
a  bill  had  not  actually  passed,  the  presumption  in  favor  of 
the  certificate  would  be  overthrovni  and  the  act  declared 
invalid.     Id 236 

3.  Act  of  1885,  Comp.  Stat.,  Ch.  6,  sec.  8,  increasing  num- 
ber of  judges  in  second  district  is  constitutional.  State  v, 
Stevenson 416 

4.  A  court  will  not  ordinarily  listen  to  an  objection  made 
to  the  constitutionality  of  an  act  of  the  legislature  by  a 
party  whose  rights  it  does  not  affect,  and  who  has  therefore 

no  interest  in  defeating  it.    Id 416 

5.  General  rules.     Id 417 

6.  Power  of  legislature  in  amending  and  repealing  statutes. 

Id 418 

7.  Constitutionality  of  law  not  determined  in  proceedings 

by  mandamus.     State  v.  Douglas  County 506 

8.  Where  an  equitable  right  exists  in  favor  of  creditors  the 
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legislature  may  create  a  legal  remedy  in  their  favor  that 
will  operate  upon  existing  judgments.    Atkins  v.  Atkina..,  474 

9.    No  money  can  be  drawn  from  treasury  unless  there  is 

''si>ecific  appropriation.''    State  v,  Bdbeack 221 

.10.     *^Slocumb  Liquor  Law/'  Hdd^  Constitutional.     Mette 
v.McGnckin 323 

11.  Tax  for  insane,  under  Comp.  Stat,  Ch.  40,  is  constitu- 
tional,   suae  V,  Douglas  County 601 

Oontraot. 

1.  Ck>n8ideration;  promise  for  promise.  Homan  v,  Steele, 
Johnsoni&  Co 652 

2.  General  rule  as  to  time  of  execution.     Id 652 

3.  Parol  evidence  of  change  or  modification  subsequent  to 
execution  admissible.    Morrissey  v.  Schindler 673 

4.  In  action  for  damages  for  breach  a  verdict  for  damages 

is  correct.     Id 682 

6.  Time  of  performance  when  day  fixed  is  Sunday.  Post  v. 
Garrow 682 

6.  Petition  in  suit  on.    Id 683 

7.  Forfeiture.    Id 683 

8.  For  sale  of  cattle;  evidence;  tender.    Id 683 

Oonveyanoe.    See  Mortgage,  1. 

1.  A  deed  or  mortgage  of  real  estate  executed  by  a  party  out 
of  XK)6se88ion,  and  having  no  record,  title,  or  apparent  in- 
terest in  the  premises,  is  not  alone,  when  recorded,  con- 
structive notice  of  the  title  or  interest  of  such  grantee  or 
mortgagee  against  one  who  traces  his  title  from  the  appar- 
ent owner.     TVaphagen  V.  Irvdn 195 

2.  Record  constructive  notice  to  those  only  who  trace  their 
title  through  grantor.     Id 19& 

Ck)rporatlc  ns— Municipal. 

1.  Liability  for  damages  by  reason  of  defective  streets,  side- 
walks, etc    City  of  Lincoln  v,  GiltUan 119 

Same  «.  Walker 244 

2.  A  person  who  passes  along  a  public  street  open  to  travel 
has  a  right  to  presume  that  it  is  in  a  reasonably  safe  condi- 
tion, and  if  in  the  exercise  of  reasonable  care  he  fitlls  into 
an  excavation  in  the  street  which  was  not  adequately  pro- 
tected, and  sustains  injuries,  he  may  recover  therefor  in  a 
proper  case.     City  of  Lincoln  v.  Walker 250 

Corrupting  Witness.    Chrisman  v.  State 107 

Ck)8ts. 

1.  Unnecessary,  taxed  to  party  making  them.  State  v.  Saline 
County 423 

2.  A  party  complaining  of  the  taxation  of  costs  in  the  dis- 
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trict  conrt  mnst  file  a  motion  in  that  oonrt  to  retax  the 
same.  The  ruling  on  the  motion  to  retax  is  suhject  to  re- 
view.   WhitaUv,  OressmatL 508 

3.  Effect,  on  costs,  of  offer  to  confess  judgment.  Bom  17. 
Feck 529 

Counties. 

1.  Funding  bonds  with  those  issued  previously  cannot  ex- 
ceed ten  per  cent  of  valuation.  State,  ex  rd.  Wianif  v. 
Babcoek 141 

2.  Have  no  authority  to  issue  bonds  for  jail.  State  v.  Lincoln 
County 283 

3.  Duty  and  i>ower  of  commissioners  relative  to  bridges. 
Broumv,  Merrick  County 355,  356 

4.  Liability  for  supjiort  of  insane.     State  v.  Douglas  County..  601 

5.  Payment  of  taxes  in  unorganized  counties.   Fremont,  etc., 

B.  B.  Co.  V.  Brown  County 516 

6.  Organization  of  new  counties.     Id 516 

7.  Removal  of  county  officers;  jurisdiction  of  county  board 
in  counties  under  township  organization;  complaint;  judg- 
ment of  board  not  controllable  by  mandamus;  trial  before 
the  board ;  right  of  respondent ;  quorum  of  board  sufficient; 
costs.  State  V.  Saline  County 422 

Courts — County.    See  Administration  of  Estates. 

1.  Hafl  jurisdiction  to  revive  dormant  judgment.  Hunter  v. 
Leahy  &  Co 80 

2.  May  assign  widow 's  do  wer ;  and  in  order  to  oust  it  of  such 
jurisdiction  the  right  of  the  applicant  to  such  dower  must 
be  disputed  by  presenting  an  issue  of  fact,  which,  if  estab- 
lished by  proof,  would  defeat  her  claim  of  dower,  and  such 
issue  must  be  one  which  the  county  court  by  its  organiza- 
tion is  unable  to  try.     QvAhfMinv.  Quihrnan 98 

3.  May  assign  homestead  on  settlement  of  estate.     Id 98 

4.  Judgment  made  lien  on  real  estate  by  filing  transcript  in 
office  of  clerk  district  court.     Id 562 

Courts— District. 

1.     Increase  of  number  of  judges  of  district  court.    Stoic  v. 

Stevenson 416 

Court— Supreme. 

1.  Pleading  not  amendable  in  supreme  court  on  original  mo- 
tion.    Spellman  v.  Frank 110 

2.  But  where  an  action  is  brought  upon  a  contr^t  instead 
of  a  quantum  meruit,  and  all  the  proof  introduced  without 
objection,  showing  the  right  of  the  plaintiff  to  recover,  the 
supreme  court  will,  if  necessary,  permit  an  amendment  of 
the  petition  to  conform  to  the  proof,  or  remand  the  cause 
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to  the  district  court  for  such  amendment.    Eoman  v.  Steele, 
Johnson  A  Co 652 

3.  If  evidence  on  each  side  is  of  nearly  eqnal  weight,  and 
the  only  objection  to  the  finding  and  judgment  is  that  they 
are  against  the  weight  of  evidence,  they  will  not  be  set 
aside.     DooUtUe  v.  Wheeler 136 

4.  Leave  given  plaintiff  to  require  the  defendant  to  marshal 
securities  and  exhaust  those  upon  which  the  plaintiff  has 

no  lien,  before  resorting  to  the  latter.     Traphagen  v,  Irwin,  196 

Creditor's  Bill. 

1.  Judgment  debtor  removed  to  another  county,  and  after 
removal  execution  issued  and  returned  unsatisfied,  Heldf 
That  creditor's  bill  would  lie,  without  issuance  of  execu- 
tion to  county  where  defendant  resided  at  the  time,  if  bill 
allege  that  debtor  has  no  property  subject  to  execution. 
Sayrev.  Thompson 33 

2.  Creditor's  bill  to  subject  a  judgment  to  payment  of 
creditor's  judgment;  HM^  Under  the  facts  stated  that  the 
owner  of  the  judgment  is  estopped  to  set  up  and  claim  as 
a  defense  that  the  plaintiff  in  creditor's  biU  obtained  satis- 
faction of  their  claim  by  attachment  of  goods  of  debtor. 

Id 33 

3.  Attorney's  lien  not  affected  'by  creditor's  bill  against 
judgment  which  they  obtained.    Id 34 

Criminal  Law. 

1.  Verdict  of  lower  degree  of  homicide  on  first  trial  set 
aside,  accused  may  be  convicted  of  higher  grade  on  second 
trial.    Bohananv,  State 57 

2.  Opinion  of  juror  founded  on  newspaper  reports  does  not 
disqualify.    Id 57 

3.  In  a  trial  for  murder  a  verdict  of  guilty  which  does  not 
ascertain  whether  it  be  murder  or  manslaughter,  as  re- 
quired by  section  489  of  the  Criminal  Code,  confers  no 
power  on  the  court  to  pass  sentence  on  the  accused.  Par- 
rishv.  State 405 

4.  Prosecution  by  information ;  construction  of  statute;  pro- 
ceedings exclusive.     Jones  V,  State 401 

5.  When  jury  is  impanelled  state  must  proceed  with  prose- 
cution.    State  V.  ShucJiardt 455 

6.  Failure  of  jury  to  agree  on  verdict;  duty  of  judge;  dis- 
charge of  jury;  record  must  show  necessity  for  discharge. 
State  V.  Shuchardt 454 

7.  Corrupting  witness;  evidence.     Chrisman  v.  State 107 

8.  Housebreaking;  evidence.     Sdingv.  State 548 

9.  Libel;  evidence.   Mills  v.  State 676 
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Custom. 

1.  How  considered  in  arriving  at  worth  of  seryioes  of  real 
eetate  agent.    Lanring  v.  Johnson 175 

Damages. 

1.  By  stock;  facts  stated, and  owner,  Heldy  Not  liable  for 
damages  done,  and  that  there  was  no  question  of  negli- 
genoe  to  sabmit  t^  Jary.    Holmes  v.  Irmn 313 

2.  Instrnction  to  jury  to  ''  assess  to  plaintiff  such  damages 
as  from  all  the  evidence  yon  shall  find  he  has  sustained 
by  reason  of  illegal  taking  and  detention  of  personal  prop- 
erty,'' Held,  Vague  and  misleading.     Morehead  v.  Adams,  570 

3.  For  detention  of  property  in  replevin  cases.  Romberg  r. 
Hughes 579 

4.  In  action  for  breach  of  executory  contract  to  deliver  per^ 
sonal  property.    Post  y,  Oarrow * 687 

5.  Rule  in  cases  of  amercement.     Crooker  v.  Melick 227 

6.  Injuries  to  person.     City  of  Lincoln  v.  Walker 244 

7  Rule  of,  where  buildings  are  not  erected  according  to  con- 
tract.    Morrissey  V.  Schindler 681 

%,  Where  in  an  action  for  damages  resulting  from  personal 
injuries  a  physician,  being  a  son  of  plaintiff,  was  permitted 
to  testify,  over  the  objection  of  defendant,  to  the  opinions 
expressed  by  consulting  physicians  who  were  called  to  ex- 
amine plaintiff  as  to  the  results  of  the  injury,  it  was  Held, 
To  be  error,  the  testimony  being  incompetent  and  hearsay. 
Village  of  Ponea  V,  Crauford 551 

9.  Verdict  in  favor  of  plaintiff  not  set  aside  at  his  instance 
because  not  large  enough,  where  cause  of  ix^jury  is  matter 

of  conjecture.     Benzon  v,  B.  <&  M.  B.  B,  Co : 559 

10.  Amount  recoverable  under  Ch.  21,  Comp.  Stat,  is  ques- 
tion for  jury.     Johnson  v,  M,  P,  R.  B.  Co * 690 

Death. 

1.  Presumption  from  absence;  presumption  of,  fit>m  cir- 
cumstances.    Cox  V,  EUsworih 664 

Demurrer. 

1.  To  answer  which  constitutes  a  defense  should  be  over- 
ruled.    Mansfield  V,  Avery ^ 478 

B.  &  M.  B,  B,  Co,  V.  Young  Bear 492 

Dismissal  of  Action. 

1.    As  to  one  defendant  during  trial.    Morrissey  v  Schindler,,  672 
Discretion  of  Court. 

1.  The  order  of  introducing  evidence  is  discretionary  with 
the  trial  court.    Village  of  Ponea  v,  Crauford 651 

2.  In  discharging  jury  in  criminal  case  who  fail  to  agree. 
State  V.  Shuchardt 456 
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Divorce  and  Alimony. 

1.  Wife,  upon  decree,  entitled  to  dower;  if  she  do  not  de- 
mand it,  and  trial  court  awards  sum  in  gross  in  nature  of 
permanent  alimony,  claim  for  dower  will  be  barred.  Tatro 

c.  Talro 395 

2.  Decree  for  permanent  alimony  bars  further  claim  of  wife 
against  estate  of  husband.     Id 3dd 

3.  Conveyance  by  husband  to  defeat  decree  of  alimony ;  bur- 
den of  proof  on  grantee  to  show  valuable  consideration. 
Atkinav.  Atkins 474 

Dower.    See  Husband  and  Wife. 

1.     May  be  assigned  by  county  court.  Outhman  v,  GtUhman^    98 

Syeotment. 
t.  Where  answer  of  defendant  put  in  issue  title  of  plaintiff,  but 
alleged  no  equitable  defense,  a  finding  and  judgment  fbr 
the  plaintiff  upheld,  notwithstanding  there  was  evidence 
which,  under  proper  allegations,  would  have  tended  to  es- 
tablish an  equitable  defense.     UppfaU  v.  Nddon 53^ 

Embezzlement. 

1.  Mere  reftisal  'of  a  treasurer  to  pay  an  order,  warrant,  or 
draft  on  him  by  proper  officers  does  not  constitute.  Chap- 
lin v.  Lee 440 

2.  To  constitute  embezzlement  it  is  essential  that  the  owner 
should  be  deprived  of  the  property  alleged  to  be  embezzled 

by  an  adverse  use  or  holding.     Id 440 

Equity. 

1.  Decree  set  aside  for  mistake,  etc.,  and  defense  allowed  to 
be  made.    Buchanan  v.  Griggs 121 

Error  Without  Prejudice. 

1.  A  judgment  will  not  be  reversed  nor  a  verdict  set  aside 
for  an  error  which  has  been  committed  without  prejudice 
to  the  party  complaining.     ViUage  of  Ponca  v,  Crawford,.,  551 

Qibaon  v.  SuUivan 658' 

Estoppel. 

1.  Garnishee  estopped  in  case  stated  from  attacking  regular- 
ity of  proceedings.  B.  <t-  M.  R.  R.  Co,  v.  Chicago  Lumber 
Co 303 

Evidence. 

1.  Preponderance  only  sufficient,  but  where  jury  are  in- 
structed that  if  a  claim  is  established  by  a  ''fair"  prepon- 
derance of  the  evidence,  the  use  of  the  word  ''fair'"  is  not 
prejudicial.     Dunbar  v,  Briggs 97 

3.  Conflicting  as  to  damages  must  be  submitted  to  jury. 

R.  V,  R.  R,  Co.  V.  Fink  cfe  Wykoff 8d 

3.  The  rule  of  evidence  which  precludes  the  proof  of  the  con- 
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tents  of  written  instruments  or  reoords  by  parol  testimony 
does  not  preclude  oral  testimony  of  the  existence  of  such 
instruments  or  reoords  preliminary  to  their  introduction  or 
proof  of  their  loss  or  destruction.    ViUage  of  Ponea  v,  Crauh 

ford 551 

4..  Hearsay  inadmissible.     Id 551 

5.  Legislative  journals;  certificate  of  presiding  officer.  State 

V.  McClettand 23a 

6.  Plaintiff  dismissed  suit  against  one  of  the  defendants 
during  trial,  Held,  That  contract  stated  was  properly  ad- 
mitted in  evidence  after  such  dismissal.  Morrissey  o. 
Schindler 672 

7.  To  vary  contract  by  parol.    Jd..^ 673 

8.  Of  work  and  labor.     Jd 673 

9.  In  criminal  charge  of  libel.    Mills  v.  State 57& 

10.  Privileged  communications  between  attorney  and  client. 
Bomlerg  v,  Hughes 57d 

11.  Location  of  comer  of  government  land.  Morrison  v. 
Negr. 135 

12.  In  cases  of  amercement.     Orooker  v.  Melick 227 

13.  In  cases  of  negligence.     City  of  Lincoln  v.  Walker 244 

Bxoeptions.    See  Bill  of  Exceptions. 

Exeoutions. 

1.     Against  garnishee.     B.  &  M,  R.  R.  Co.  «.  Chicago  Lumber 

Cb. : 303 

Bxemption. 

1.  IIomeBtcad  exempt  from  debts  prior  to  patent ;  exemp- 
tion continues  in  &yor  of  grantee,  and  he  may  plead  same. 
Baldunn  v.  Boyd 444 

Talse  ImpriBonment. 

1.  Plaintiff  must  prove  criminal  prosecution  to  have  been 
without  probable  cause  and  malicious  by  prepondernnce 
of  evidence;  but  where  want  of  probable  cause  is  dearfy 
diown,  and  all  the  facts  and  circumstances  of  the  case  are 
before  jury,  they  may  find  from  the  facts  showing  a  want 
of  probable  cause  that  prosecution  was  malicious.  Casebeer 
v.Rice 203 

2.  When  proof  of  real  facts  may  be  shown  for  purpose  of 
showing  want  of  probable  cause  and  malice.    Id 204 

IPinal  Order. 

1.  An  order  awarding  alimony  pendente  Hie  is  not.  Aspinwall 

V.  AapinwdU...^ 463 

2.  Order  of  county  superintendent  creating,  changing,  and 
dividing  district  is  a  final  order  subject  to  review.    St€Ue 

V.  Palmer 648 
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Foreign  Judgment. 

1.  Held,  Not  to  have  fnU  force  and  effect.  Temier  v.  EngU- 
hart  A  Oo -...  lOT 

Forfeiture. 

1.     Of  money  advanced  on  contract.     Po9tv.  Garraw.,,^ 683 

Fraud. 

1.  The  representation  of  a  fact  in  the  future,  and  not  a  mere 
promise  which  has  been  acted  upon  and  tnms  ont  to  be 
false,  will  entitle  the  injured  party  to  the  same  remedies 
as  fraudulent  misrepresentations  of  an  existing  fact.  Ah- 
Iwtt  V.  AbboU 603 

2.  Mere  sale  to  relative  of  stock  of  goods  is  not  of  itself  a 
badge  of  fraud.  Such  a  sale  made  in  good  faith  upon  suf- 
ficient consideration,  and  not  to  hinder  or  defraud  cred- 
itors, wHl  be  sustained.    Lininger  «.  Hemm 450 

3.  Where  a  bill  of  sale  of  a  stock  of  goods  was  made  to  the 
mother  and  brother  of  the  debtor  to  pay  debts  owing  by 
him  to  them,  Hdd,  That  as  against  other  creditors  the 
grantees  acquired  only  the  right  to  have  a  sufficient 
amount  of  the  goods  sold  to  satisfy  their  claims,  and  the 
balance  was  a  trust  frind  for  the  benefit  of  other  creditors, 
and  the  grantees  must  account.     Id 450 

4.  Conveyance  while  suit  is  pending ;  burden  of  proof. 
AtkinB  V.  Aikina. 474 

6.  Promise  in  case  stated,  Hddy  Not  within  statute  of  frauds. 
De  WiUv,  Boot 607 

O-arnishment. 

1.  After  judgment,  under  sec  249,  Code;  order  of  court  that 
garnishee  pay  amount  due  enforced  by  execution.    B.  4t 

M,  B,  B,  Co,  V.  Chicago  Lumber  Co 303 

2.  Garnishee  in  case  stated.  Held,  Estopped  to  question 
regularity  olT  proceedings.     Id, 303 

3i  Garnishee,  Held,  Not  liable  on  facta  stated.  Code  v, 
Carlton 328 

Orand  Jury. 

1.    Not  to  be  summoned  unless  judge  direct.    Jonea  v.  Btate,  401 

Guardian  and  Ward. 

1.     Liability  of  guardian  for  negligence  in  care  of  ward* 

Nel^m  V,  Johansen • 160 

Guardian  Ad  Litem. 

1.  Failure  to  appoint,  where  real  estate  is  sold  by  adminis- 
trator, not  fatal.     McClay  v,  Foxwnihy, «  206 

Herd  Law. 

1.  Taker  up  acquires  no  lien  unless  he  comply  with  law. 
Deirka  v,  Wielage 176 
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2.  Owner  may  replevy  stock  if  taker  up  refuses  to  appoint 
his  arbitrator.     Id ',..,.  17a 

Homestead. 

1.  May  be  assigned  by  county  court  on  settlement  of  estate. 
Quthmanv,  Quthman 98 

2.  Tenant  in  common  not  entitled  to  right  as  against  co- 
tenant  for  value  of  his  interest.    Lffneh  v.  Lynch 586 

Homicide. 

1.  Where  on  a  trial  for  murder  the  defendant  is  found  guilty 
of  a  lower  degree  of  homicide  than  the  highest  degree 
charged  in  the  indictment,  and  on  his  motion  a  new  trial 
is  granted,  the  effect  of  granting  a  new  trial  is  to  set  aside 
the  whole  verdict  and  leave  the  case  for  retrial  upon  the 
same  issues  as  upon  the  first  trial.    Bohanan  v.  State 67 

Housebreaking. 

1.    Evidence.    Sdingv.State 548 

Husband  and  Wife. 

1.  Conveyance  by  aged  husband  to  wife  in  trust  for  his  sup- 
port and  that  of  the  fomily  not  set  aside  because  of  disa- 
greement and  separation  of  parties.  And  if  wife  convey 
to  other  parties,  upon  their  separation,  equity  will  require 
an  accounting,  and  make  such  decree  as  will  protect  inter- 
ests of  both  the  husband  and  wife.    Austin  v.  Austin,,,  306, 309 

2.  Where  land  was  conveyed  by  husband  and  wife  by 
warranty  deed  to  trustees  appointed  by  the  will  of  her 
father,  for  the  '* sole  and  separate  use  and  benefit^'  of  the 
wife,  etc.,  the  consideration  being  derived  fix>m  the  father's 
estate,  a  provision  in  the  deed  that  the  husband  "shall 
have  the  right  to  occupy,  farm,  and  control  said  lands  for 
her  (the  wife) "  does  not  create  any  estate  in  him,  where 
there  is  no  fraud.     Pemberton  v.  Pollard 435 

3.  Where  husband  conveys  real  estate  while  wife  is  a  non- 
resident, she  has  no  dower  interest  therein.  Atkins  v, 
Atkins, 474 

4.  Conveyance  by  husband  to  defeat  alimony. .  Id 474 

6.    Liability  of  husband  for  libelous  letter  written  by  wife. 

Mills  V,  State 575 

Indictment.    See  Information. 

1.    Corrupting  witness.     Chrisman  v.  State ...107 

Infant. 

1.    Contracts  of  an  infant,  other  than  for  necessaries,  are 

voidable  only,  and  upon  coming  of  age  he  may  affirm  or 

avoid  in  his  discretion.    PhUpot  v.  Sandwich  Manuf^g  Ck>,    54 

5).    If  an  infant  purchase  personal  property  and  give  his 

promissory  note  therefor,  he  cannot,  upon  arriving  at  the 
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age  of  twenty-one  years,  retain  the  property  and  plead 

infancy  as  a  defense  to'  the  note.    Id -    64 

Information. 

1.  Constmction  of  statnte  allowing  prosecution  to  be  by  in- 
formation.    Janes  v.  Slate 401 

Injunction. 

1.  Liens  to  permit  destmction  of  osage  hedge  fence  by  a 
stranger  to  the  inheritance.     Sapp  v.  BoherU 299 

2.  Does  not  lie  to  enjoin  foreclosure  sale  on  ground  that 
court  had  no  authority  to  amend  the  decree.  Gregory  v. 
TingUy 320 

3.  Does  not  lie  to  restrain  payment  to  contractor  for  erec- 
tion of  public  bridge,  after  work  is  completed,  and  con- 
tractor has  incurred  liabilities.     Brown  t*.  Merrick  OouMty^  356 

Injuries  to  Person. 

City  of  Lincoln  V,  OiUOan.. 116 

City  of  Lincoln  v.  Walker 244 

Johnwmv,  M,  P.  B.  B.  Co 691 

Insane. 

1.  Appointment  of  matron  of  Hospital  lies  in  governor. 
Inre  Board  of  Public  Lands  and  Buildings 340 

2.  Tax  for  support  (Ck>mp.  Stat.,  Ch.  40)  not  unconstitu- 
tional.   State  V.  Douglas  County 601 

Liability  of  county.     Id 601 

Instructions  to  Jury.    See  Commissioners. 

1.  'Where  objection  is  made  that  the  instructions  of  the 
court  to  the  jury  are  not  sufficiently  explicit,  the  remedy 
is  to  request  instructions  which  are  satisfiictory.    B.  V, 

B.  B.  Co,  V.  Fink  89 

2.  Party  dissatisfied  with  instructions,  on  ground  that  they 
do  not  comprehend  the  whole  case  or  go  far  enough,  must 
present  instruction  embracing  the  law  as  he  understands 

it.    Postv.  Oarrow 688 

3.  Not  error  to  refuse  to  repeat;  not  error  to  refuse  to  rein- 
struct  on  same  proi>osition,  but  with  the  addition  of  a 
clause  limiting  the  force  of  the  instruction  when  such  limi- 
tation would  be  against  the  interest  of  the  party  asking 
the  instruction;  or,  if  error,  it  would  be  error  without 
prejudice.     City  of  Lincoln  v.  QiUHan, 114 

4.  Should  be  confined  to  issues.     Id 114 

6.    When  upon  a  jury  trial  au  instruction  is  asked  by  which 

it  is  sought  to  cover  the  whole  case  made  by  the  party  ask- 
ing it,  all  the  essential  elements  of  the  case  should  be  em- 
bodied in  the  instruction,  otherwise  it  is  not  error  to  reftue 
it.    Nelson  V.  Johansen 180 
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6.  Most  be  applicable  to  testimony;  restricted  to  actual 
questions  at  issue.     17.  P.  R.  B,  v,  Ogilvy 639 

7.  Examined  and  Held,  Kot  indefinite.     Qibwn  v.  SaUivaoL.  500 

8.  Right  to  require  written  instructions  waived  if  no  excep- 
tion taken  at  time  oral  charge  is  given.    Gibson  v,  SuUivan  558 

Insurance. 

1.  Contract  defined;  on  facts  stated,  ^e/d,  That  defendant 
was  a  mutual  insurance  company,  and  as  such  must  com- 
ply with  statute  before  transacting  business.  State  v.  Farm- 
ers Benevolent  Associaium, 276 

2.  Not  necessary  for  plaintiff  in  action  on  policy  to  allege 
or  prove  title  to  property  insured.  Western  Ina.  Co.  v. 
Scheidle 496 

3.  Waiver  of  payment  of  premium.     Id 495 

4.  Authority  of  general  agent  to  employ  sub-agent;  evi- 
dence conflicting  on  question  of  employment  must  be  sub- 
mitted to  jury.     Equitable  Life  v.  Brobsi 626 

Interest. 

1.  A  party  receiving  Ainds  deposited  in  court,  to  which  he 
is  entitled,  is  not  chargeable  with  interest  thereon.  OreM- 
man  v,  WhitalL^ 508 

Intervention. 

Attorneys  in  action  of  tort  cannot  intervene  and  assert  attor- 
neys* lien.     Abbott  v,  Abbott 605 

Jail. 

1.     No  bonds  for,  can  be  issued  by  county.    State  v.  Lincoln 

County 283 

Jeopardy. 

1.  Prisoner  in  jeopardy  when  jury  has  been  sworn.  State  v, 
Shuchardt 455 

Judgment. 

1.  The  judgment  of  a  foreign  court  against  a  person  domi- 
ciled in  this  state,  where  it  appears  by  the  record  that  no 
personal  service  of  process  was  had  upon  such  defendant, 
and  that  he  made  no  appearance  to  the  action,  will  not 
have  fuU  force  and  effect  in  this  state.     Tessier  v.  Englehart 

&  Co 167 

2.  Kot  a  lien  upon  equitable  interest  in  real  estate  of  debtor. 
NeaOer  v.  Neher 649 

3.  Lien  of  judgment  of  justice  of  peace  of  another  county; 
how  perfected.     Pemberton  v.  Pollard 436 

4.  Amendment  of,  to  contain  correct  description  of  property 
affected,  ffeid,  Proper.     Gregory  v.  Tingley 318 

5.  Transcript  of  judgment  of  county  court  may  be  filed  in 
district  clerk's  ofiloe.     Gabon  v,  Gruenig, 562 


720  INDEX. 

6.  Confession;  offer  to  confess;  effect  on  costs.  Boae  v. 
Peck. 52ft 

Judicial  Sale. 

1.  Notice  must  be  published  dnring  the  thirty  days  before 
sale.     Lawaonv.  Oibwn 137 

2.  Porchaser  not  affected  by  subsequent  opening  of  decree 
under  section  82,  Code.     Wfitson  v.  Ulbrich 166 

3.  Where  a  decree  is  vacated  under  section  82  of  the  Code, 
and  an  answer  filed  by  the  defendant  denying  the  &cts 
stated  in  the  petition  and  praying  for  a  dismissal  of  the  ac 
tion,  the  subsequent  dismissal  of  the  suit  by  the  plaintiff 
will  not  affect  the  title  of  a  purchaser  in  good  faith  while 
the  decree  was  in  full  force.    Id 18ft 

4.  Purchaser  must  pay  price  bid;  payment  by  check; 
drawer  stopped  payment;  order  of  court  requiring  pay- 
ment by  purchaser  of  money  in  thirty  days,  ffdd.  Proper. 
Gregory  v,  Tingley 318 

6.  Objections  to  confirmation  must  be  made  in  trial  court 
and  before  the  confirmation.     Gregory  v.  Ting'ey 320 

Jarlfldiction. 

1.  Plea  in  abatement  to  jurisdiction  of  court  must  present 
an  issue  of  fact;  it  cannot  arise  by  implication.     Chithman 

V.  Gulhman 104 

2.  Titles  to  real  property  acquired  under  proceedings  of 
courts  having  jurisdiction  cannot  be  attacked  in  collateral 
proceedings.     Tnimblev,  Williams 144 

3.  Equity;  fundamental  principles.     TcUrov.Tairo 399 

4.  Of  county  board  of  supervisors  in  removal  of  county  of- 

.    ficers.     State  V.  Saline  County 422 

Jnror. 

1.  Opinion  founded  on  newspaper  rex>orts  does  not  disquali- 
fy.    Bohananv.  State 57 

Justice  of  Peace. 

1.  In  action  on  note,  note  itself  is  a  sufSdent  bill  of  par- 
ticulars.    Phamix  Ins.  Co.  V.  Lemke 184 

2.  If  note  is  in  possession  of  justice  and  no  affidavit  filed 
by  defendant  or  denying  its  execution,  nor  any  defense  to 
action,  justice  may  render  judgment  on  it,  though  plain- 
tiff fail  to  appear.    Id 184 

3.  Jurisdiction  in  suit  on  note  to  extent  of  $200.  Strang  v. 
Krickbaum 365 

4.  Where  attachment  is  brought  before  justice  against  non- 
resident, and  his  property  attached  and  sold-,  justice  will 

•  be  liable  if  cause  of  action  is  not  founded  on  contract, 
judgment,  or  decree.     Wright  v.  Rouss :i34 
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5.  Judgment :  how  made  lien  on  real  estate  in  another  oonnty. 
Pembertonv.  Pollard ; 436 

6.  Control  of  records;  estopped  by  record  he  has  made. 
Adams  v.  Thompmm.^ 544 

Iiands^Fublic. 

1.  Original  location  of  section  comer;  how  determined. 
Morrison  r.  Nef. 133 

2.  Recitals  in  pat«nt  of  U.  S.     Baldwin  v.  Boyd 444 

3.  Exemption  from  debts  prior  to  patent.     Id 444 

Larbeny. 

1.  Possession  of  goods  stolen  presumptive  evidence  of  theft. 
MeLainv,  State. 158 

IiegiBlature. 

1.    Power  in  levying  taxes.    State  v.  Douglas  County 607 

liibeL 

1.  A  libelous  charge  made  by  A  against  B  contained  in  a 
letter  written  and  mailed  in  this  state  to  C,  residing  in  an- 
other state,  is  sufficient  to  render  A  liable  in  this  state  for 
the  offense.    Mills  v.  State 576 

2.  Liability  of  husband;  evidence.    Id 575 

liien.    See  Judgment.    Mechanic's  Lien. 

Laborer  on  railroad;  attachment  and  garnishment  in  case 
stated.     Q}de  V.  Carlton 328 

Iiien  of  Attorney. 

1.  An  attorney  is  not  entitled  to  a  lien  before  judgment 
upon  a  cause  of  action  for  tort,  which  in  cuHe  of  the  death 
of  the  parties  would  not  survive.     AlMt  v.  Abbott 503 

Limitation  of  Actions. 

1.  Limitation  of  one  year  within  which  action  may  be  re- 
viewed does  not  apply  to  judgment.  Hunter  v.  Leahy  &  Co,,    81 

2.  The  statute  prescribing  time  within  which  a  civil  action 
may  be  brought  under  the  code  of  civil  procedure  has  no 
reference  to  time  within  which  delinquent  taxes  may  be 
collected  by  distress,  and  is  not  applicable  thereto.    Price 

V.  Lancaster  County 199 

3.  Statute  does  not  run  against  tax  lien  until  title  acquired 

by  tax  deed  has  failed.     Otoe  County  v,  Mathews 466 

4.  Kot  interposable  by  third  party,  but  grantee  may  set  up 

an  exception  his  grantor  might  have  done.  Baldtcin  v.  Boyd,  449 

Idquors. 

1.  Pauper  dependent  for  support  on  relative  may  maintain 
action  for  loss  of  such  support  against  liquor  seller  seUing 
liquor  which  caused  death  of  such  relative.    MeClay  o. 

Wvrrell 44 

46 
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2.  Joint  defendants  entitled  to  no  more  peremptory  ohal- 
lenges  than  where  action  is  against  a  single  defendant.  Id.,    44 

3.  Each  person  fhmishing  the  means  of  intoxication  is  lia- 
ble, severally  and  jointly,  for  legal  damages  resulting  from 
such  intoxication,  whether  it  be  the  first  or  last  glass.    Id,,    52 

4.  Not  necessary  to  recovery  that  death  or  damages  shonld 
be  natural  and  logical  result  of  the  act  of  ftimishing  the 
liquor,  or  that  the  traflSc  of  the  seller  should  be  the  proxi- 
mate cause.     Jd 52 

5.  '^Slocumb  law''  constitutional;  legislature  may  require 
that  licensee  shall  be  a  resident  of  the  state.  Mette  v.  Mc^ 
Guckin 323 

6.  Provisions  of  statute  relative  to  hearing  of  remonstrance 
against  issuance  of  license  are  mandatory.  State  v.  Reynolds^  431 

7.  Upon  an  application  for  a  mandamus  to  compel  the  ap- 
pointment of  a  time  for  the  hearing  of  a  remonstrance  it  is 
no  defense  to  allege,  nor  will  this  court  inquire  as  to,  the 
fUsity  of  the  facts  alleged  in  the  remonstrance.  It  is  suffi- 
cient if  one  is  filed.    Id 431 

Malioioua  FroBeoation. 

1.  When  right  of  action  accrues.     Ca&ebeet  v.  Bice. 203 

2.  Probable  cause;  proof  of  notice.    Id 203 

Mandamus. 

I.  GSNEBAL  BULE: 

1.  Court  will  not  pass  upon  constitutionality  of  law  relative 
to  justices  of  peace  in  Omaha,  on  application  for  mandamus 
to  compel  county  board  to  call  election.  State  v.  Dcmglaa 
County 506 

II.  Wbit  libs: 

1.  To  compel  board,  authorized  to  issue  liquor  license,  to 
api)oint  a  day  certain  for  hearing  remonstrance.  State  v, 
Reynolds 431 

2.  To  compel  county  clerk  of  Otoe  county  to  issue  notices 
of  election  to  include  office  of  judge  of  second  district  State 

V,  Stevenson 416 

3.  To  compel  county  board  to  act  upon  a  complaint  against 

a  county  officer.    State  v.  Saline  County, 423 

4.  To  compel  school  officers  to  allow  children  to  attend  school 
in  district  to  which  land  of  parents  has  been  attached  by 
order  of  county  superintendent.    Staie  v.  Palmer 644 

m.    Writ  does  not  lie: 

1.  To  compel  board  of  educational  lands  and  ftinds  to  award 
lease.    Staie  «.  SeoU 597 

%  To  compel  county  clerk  of  Nance  county  to  insert  in  no- 
tices of  election  the  office  of  register  of  deeds.  State  «.  Jfe- 
CleUand 236 
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Marshaling  SecuritieB.    Traphagen  v.  Inrin 106 

Mazims. 

1.     De  minibus  non  cuiat  lex.    State  v  Stevenaon. 491 

Mechanic's  Lien. 

1.  Foreclosure;  case  stated  and  remanded  to  district  court 
to  adUust  equities  between  parties.    Lepinv,  Paine  A  Co..,  629 

Minor.    Bee  Infant. 

Mistake. 

1.     In  description  of  property  corrected.     Cox  «.  EUaworth.^  667 

Mortgage— Chattels. 

1.  Execution  before  payment;  title  of  mortgagor,  so  far  as 
mortgagee  is  concerned,  relates  back  to  date  of  purchase. 
Peters  c.  Pttraons 191 

2.  Wbere  the  property  was  described  in  a  chattel  mortgage 
as  "one  bay  horse  eight  years  old,  weight  about  1,200," 
and  it  was  stated  in  the  mortgage  that  the  mortgagor,  who 
was  a  resident  of  the  county,  was  "  lawfully  possessed  of 
said  goods  and  chattels,"  Held,  Sufficient  to  put  a  pur- 
chaser on  inquizy.    Jd 191 

3.  Transfer  of  part  of  property  by  consent  of  mortgagee  in 
payment  of  debts  of  mortgagor  will  not  of  itself  render  mort- 
gage fraudulent  and  yoid  against  creditors.  Chicago  Lwn- 
her  Co.  v.  Fisher 334 

4.  Property  not  subject  to  sale  on  execution  against  mortga- 
gor;  remedy  by  garnishee  process  or  such  proper  proceeding 
as  would  reach  the  interest  of  mortgagor  after  debt  due 
mortgagee  was  paid.    Id 334 

6.  When  replevin  lies  in  favor  of  mortgage.  Lorton  v. 
Fouler 224 

Mortgage— Real  Estate. 

1.  Conveyance  of  real  estate  by  minor  to  father;  mortgage 
afterwards  given  will  not  disaffirm  deed;  mortgage  given 
by  father  foreclosed  after  son  has  attained  his  majority,  he 
being  a  party  to  suit,  bars  son  and  all  persons  claiming  un- 
der, him;  and  where,  during  the  pendency  of  «the  suit  to 
foreclose  the  mortgage  executed  by  the  father,  the  son  exe- 
cutes a  mortgage  to  a  third  party,  such  third  party  will 
also  be  barred  by  the  foreclosure  proceedings.  Bucharianv. 
Qriggs 121 

2.  Grantee  of  mortgagor  may  avail  himself  of  bar  of  statute 

of  limitation  if  mortgagor  could.    Bdldvo^  v.  Bogd 448 

Mortgage. 

1.     Record;  how  ihr  notice.     Traphagen  v.  Irwin^ 196 

Murder.    See  Criminal  Law.    Homicids. 
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1.  Evidence  tending  to  lower  grade  of  homicide  should  be 
submitted  to  jnry.     Parrish  v.  State 405 

Hegligence.    See  Railboads. 

1.  Is  a  question  for  jury.     City  of  Lincoln  v.  GiUHan 116 

Johnson  v.  Jf.  P.  JB,  E.  Co 691 

2.  If  slight  negligence  of  plaintiff  contributes  to  alleged  in- 
jury, defendant  not  liable.     Id 117 

3.  Accident  to  employe  of  railroad  on  Sunday;  railroad  not 
exonerated.     Johnson  v.  M.  P.  B.  R.  Co 691 

4.  If  defendant's  negligence  contributes  in  a  large  degree, 
along  with  the  act  of  God,  in  causing  the  loss  sustained  by 
the  plaintiff,  defendant  is  liable  in  damages  for  the  addi- 
tional damages  sustained  by  plaintiff  by  reason  of  such 
negligence  of  the  defendant.  jS.  T.  B,  S,  v.  Fink  dt 
Wykoff 8» 

5.  Where  plaintiff  can  prove  his  case  without  disclosing  any 
negligence  on  his  part,  contributory  negligence  is  a  matter 
of  defense,  the  burden  of  proving  it  being  on  the  defend- 
ant.    City  of  Lincoln  V.  Walker 244 

6.  To  be  guilty  of,  is  to  fail  to  discharge  a  duty.  Holmee  v. 
Irwin 317 

Non-suit. 

1.    Not  proper  in  criminal  prosecution.    State  v.  Shuchardt,  465 
Officers. 

1.    Must  perform  work  for  compensation  allowed  by  statute. 

Bayhav.  Webster  County 131 

Parent  and  Child.    See  Mobtgaob,  1. 
Partition. 

1.  Jurisdiction  of  court.     Lynch  t\  Lynch 586 

2.  Case  stated,  and  Held,  1st,  That  where  one  of  the  shares 
was  attached  to  the  sharew  of  the  defendant  without  objec- 
tion, a  judgment  making  the  value  of  such  share  a  lien  on 
the  defendant's  portion  was  not  erroneous.  2d,  That  a 
balance  due  from  the  defendant  for  rents  and  profits  ap- 
propriated by  him  might  be  enforced  against  his  interest 

in  the  property.    Id 586 

3.  Where  the  premises  are  incapable  of  a  fair  division,  the 
court  has  power  to  award  a  pecuniary  compensation  to  one 

of  the  parties  for  equality  of  partition.    Id 586 

Partnership. 

1.  Question  involving  paitnership  relation  and  found  by 
jury  not  to  exist;  Held,  That  finding  would  not  be  dis- 
turbed.    Parmele  V.  Conn 288 

2.  Real  estate  purchased  by  a  firm  vrith  partnership  funds, 
and  for  the  use  of  the  partnership,  is  the  property  of  the 
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firm  although   the  conveyance  be  made  to  one  of  the 
jmrties.    Smithv.  Jones 481 

3.  The  property  of  an  inaolTent  partnership  will  be  applied 
in  the  first  instance  to  the  payment  of  debts  due  the  part- 
nership creditors  in  preference  to  the  creditors  of  the  indi- 
vidaal  members  of  the  firm.    Id 481 

4.  Where  a  firm  is  insolvent  the  partners  cannot  by  a  sale 
to  one  partner  of  their  interest,  three  days  before  an  as- 
signment for  the  benefit  of  creditors  is  made,  divest  the 
property  of  its  partnership  character  so  as  to  defraud  part- 
nership creditors.    Morehead  v,  Adams 570 

5.  Petition  in  action  against.     Morrissey  v.  Schindler 672 

Payment. 

1.  Taxes  in  unorganized  counties.  Fremont^  etc,^R,S,  Co,  v. 
Brown  County 516 

2.  Relied  on  as  a  defense  must  be  plead.  Van  Buskirk  v. 
Chandler ; 684 

Personal  Injuries.    See  Damages.    Keoliosngb. 
Petition. 

1.  Amendment  after  judgment  to  contain  a  correct  descrip- 
tion of  property,  Held^  Proper.     Gregory  v,  Tingley 318 

2.  In  action  on  note.     SpeUmanv,  Frank 110 

3.  To  recover  oh  insurance  policy.  Western  Insurance  Co. 
v.SeheidU 499 

4.  In  action  of  ejectment.     UppfaU  v.  Nelson »  534 

5.  Against  partnership.  Morrissey  v.  Schindler ..672 

6.  In  action  on  contract.    Fostv^Oarrow »  683 

Pleadings. 

1.  Amended  pleadings  properly  certified  in  transcript  pre- 
sumed to  have  been  properly  filed  below.   Johnson  v.  M,  P. 

R,  B.  Co 690 

2.  Amendment  of  petition  in  supreme  court.  Soman  v, 
Steele^  Johnson  dt  Co 652 

Practice  in  Supreme  Court.    See  Courts— Supreme.. 
Precinct  bonds  for  bridge  between  adjoining  counties,  Held^ 

Good.     Brown  V.  Merrick  County 356 

Presumption. 

1.  As  to  verdict  of  jury.    Farrish  v.  Slate 416 

2.  Of  innocence.    Chaplin  v.  Lee 443 

3.  Of  death  from  absence  and  from  circumbtances.  Cox  v, 
Ellsworth 664 

Principal  and  Agent. 

1.  Purchase  by  agent  of  real  estate  for  his  own  benefit. 
Stettnische  V,  Lamb 619 

2.  General  agent.     Equitable  Life  v,  Brobst ..528 


728  INDEX. 

2.  Limitation  of  one  year  within  which  action  may  be  re- 
vived does  not  apply  to  jadgments.    Id 81 

Roads  and  Bridges. 

1.  Advertisement  for  bids  for  bridges ;  selection  of  paper  to 
advertise  in.     Bravnv.  Merrick  Gounty 355 

2.  Bridges  between  adjoining  counties  ;  precinct  bonds.  Jd.,  355 

3.  Erection  and  repair  ;  discretion  of  County  Board.  '  Id..,  355 

4.  Iiy  nnction  does  not  lie  to  restrain  payment  to  contractor. 

Id 355 

Sale. 

1.    Contract  for  sale  of  cattle ;  evidence  ;  tender.    Post  v. 

Oarrauf 682 

Schools. 

1.  Attaching  parts  of  territory  to  districts  for  purpose  of  af- 
fording school  privileges  to  children  ;  duty  of  county 
superintendent.    State  v.  Palmer 644 

School  Land. 

1.  Award  of  lease  by  board ;  discretion  not  subject  to  con- 
trol by  mandamus.     State  v,  Scott 597 

2.  Public  letting ;  highest  bidder  refusing  to  accept  leaae 
and  "pskj  amount  due  not  entitled  to  lease  on  lower  bid. 

Id 507 

Setoff. 

1.     Allowed,  when.     Tetner  v.  Englekart  dt  Co 167 

Sheriff. 

1 .     Amercement  under  sec.  513,  Code.     Orooker  v.  Meliek 227 

Slander. 

1.  General  rules  classifying  words  that  are  actionable. 
Chaplin  V.  Lee 441 

State  and  State  Officers. 

1.  Appointment  and  removal  of  officers  of  state  institutions. 

In  re  Board  of  Public  Lands  and  Buildings 340 

2.  Mandamus  does  not  lie  to  compel'  award  of  lease  for 
state  lands.    State  v.  ScoU 597 

Specific  Performance. 

1.  Acceptance  of  part  payment  waives  condition  as  to  de- 
faults then  existing.    Paulman  v.  Cheney 392 

2.  Contract  provided  that  upon  the  payment  of  one-half 
of  purchase  money  vendor  should  execute  deed  to  pur- 
chaser, and  take  a  mortgage  upon  the  land  conveyed,  to 
secure  the  unpaid  purchase  money,  Held^  Thnt  a  decree 
that  the  vendee  pay  the  entire  purchase  price  at  the 
time  of  the  execution  of  the  deed  would  not  be  set  aside 
on  behalf  of  the  vendor,  unless  there  are  special  reasons 
why  he  should  not  receive  the  money.    Id 392 
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3.    Answer  oonstmed  and  held  no  defenae.    Sd$uon  v.  Lek- 


664 

Btatutes. 

1.  ▲  statnte  will  not  be  considered  repealed  by  implication 
unless  the  repagnancy  between  the  new  proTision  and  the 
former  statute  is  plain  and  nnaToidable.    Xovson  v,  Qibmm^  187 

2.  Constnictlon ;  general  rule.    Kingv,  State 879 

Statutes  Cited  and  Construed. 

BBVI8BD  STATUTES,   1806. 

Counties,  ch.  9.    State  v.  Saline  County 437 

OBNEBAL   8TATUTBS,   1873. 

Attorney's  fee,  p.  98.    Sedgwick  v.  IHxon 547 

, .     Hand  v.  PhiUips 694 

Counties,  p.  234.    State  v.  Lincoln  CowUy 287 

,  p.  241.     State  v.  Saline  County 427 

Revenue,  sec  60,  ch.  66.     Otoe  County  v.  Mathews 468 

, , .    State  v,  Cain 634 

LAWS,   1877. 

Fees  for  tax  list,  p.  46.    Bayha  v.  Welfster  County 132 

Warrants,  ftinding,  p.  219.    Siaie  v  Babeock, 142 

LAWS,  1879. 
Attorney's  fees,  p.  78.    Sand  v,  PhiUips 694 

OOMFIUED    STATUTES,   1881  AlTD  1885. 

Apportionment ;  district  j  udges.    State  v,  Stevenson 417 

Attorney,  sec  8,  ch.  7.    Soyre  v.  Thompson 42 

Bastardy,  sec.  1,  ch.  37.     State  v.  Moran 537 

Cities  second  class,  sec.  31,  ch.  14.     OUy  of  Lincoln  v.  QU- 

Ulan 120 

-^ ,  sec.  80,  ch.  14.     Vittage  of  Ponea  v.  Crawford^ 655 

Corporation,  ch.  16.      State  v.  Farmers  Benevolent  Assoeia- 

tiiyn 276,  282 

,  sees.  97,  100,  ch.  16.     JJ.  V.  JJ.  B.  Co.  v.  Fink 85 

Courts,  ch.  19.    Lanson  v.  Oibson 140 

,  sees.  54,  55,  ch.  19.     Oibson  v.  Sullivan 560 

Courta—county,  ch.  20.     U.  P.  By.  v.  OgUvy 640 

,seGB.  10, 11,  ch.  20.     Spellman  v.  Frank 112 

,  sec.  18,  ch.  20.    Cabohv.  Qruenig 562 

,ch.  20.    Id 563 

,  sec  39,  ch.  20.     Trumhle  v.  Williams 152 

Counties,  ch.  17.     Brown  v,  Merrick  County 362 

,  sec.  21,  ch,  18.    State  v.  Saline  County 427 

,  sees.  67-69,  ch.  18.     Id. 428,  430 

,  132,  ch.  18.     State  V.  Babeock 142 

,  sees.  146,  147,  ch.  18.     Fremont,  <te.,  B.  B.  Co.  v.  Brown 

County 522 
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Countiee,  art.  IL,  ch.  17.    Id 525 

,  sees.  25, 26-31,  ch.  18.    State  v.  Ltncoln  Cowtvty 284-286 

Damages,  ch.  21.    JohMfm  v.  M.  P.  E,  E.  Co 699 

Decedents,  sec  6,  ch.  23.     OiUhman  v.  Oidkman. 103 

,  sec.  20,  ch.  23.    AtHfuv.  Atkina 474 

,  sees.  187,  189,  ch.  23.     IHmblev.  Wiaiams 148 

,8ec.  190,  ch.  23.     Id 149 

,  sees.  7^,  119,  ch.  23.    MeClay  v.  Foxworthy 297 

Divorce  and  alimony,  sees.  4  a,  (,  ch.  25.    AUcvw  v.  AUdw,.  474 

,  sec.  33,  ch.  25.     Tatro  v,  Tairo 397 

Dower,  sec  12,  ch.  33.    Id 399 

Election,  sec.  7,  ch.  26.     State  v,  Douglas  County 506 

Frands,  ch.  32.    DeWitt  v.  Boot 567 

,  sec.  17,  ch.  32.    Atkins  v.  Atkins 476 

,  sec  11,  ch.  32.     Lorton  v.  Fowler 225 

Herd  Law,  art.  III.,  ch.  2.    Deirks  v.  WeUage 178 

Homestead,  s6c  17,  ch.  36.     Outhman  9,  OtOkman 106 

Insane,  sec  6,  ch.  40.    In  re  Board  of  FuNie  Lands  and  Build- 
ings   343 

,  sec  10,  ch.  40.    Id 344 

,  sees.  23,  27,  47,  48.    State  r.  Douglas  County^ 

607,  609,  610,  611,  612 

Insurance,  ch.  43.    State  v.  Farmers  Benevolent  Ass^n 276,  282 

Liqnors,  ch.  50.    MeClay  v.  WorreU, 4a 

, .     MeUev,  McQuckin 324 

,  sec.  3,  ch.  50.    StaU  v.  Beynolds 4:ia 

Panpen,  sec  1,  ch.  67.    McClayv.  Worrell 47 

BaUroads,  sec  1,  ch.  72.     B.  A  M,  B,  B,  Co.  v,  Webb 217 

— — ,  sees.  1,  2,  ch.  72.    P.  <0  M.  P.  P.  Cb.  v.  Shoemaker 372 

,  sec.  72  c<  seq.,  ch.  16.    State  v.  P.  V.  P.  P.  Co 512 

Register  of  deeds,  sees.  77  o^.    State  v.  McCleHland 237 

, .     State  V.  Stevenson 421 

BemoTal  of  county  of&cers,  art.  n.,  ch.  18.    State  v.  Saline 

Cowdy 427,  428 

BeYenne,  sec  77.,  ch.  77.     State  v.  Douglas  County 611 

,  ch.  77.     State  V.  Cain 634 

,  sees.  109,  113.     Id 637 

,  sec  131,  ch.  77.     Bobertsv.  Adams  County 47S 

,  ch.  77.     Bayhav,  Webster  County 133 

-,  sec  164,  ch.  77.     State  v,  Babcock 222 

,  sees.  144,  145,  ch.  77.     Price  v.  Lancaster  County 201 

Boads,  sees.  84,  85,  ch.  78.     Brown  v.  Merrick  County, 359 

,  sees.  87,  88,  ch.  78.    Id \ 360 

Schools,  sec  4,snbdiT.  I.,  ch.  79.    State  v.  Palmer, 648 

State  officers,  art.  YII.,  ch.  83.    In  re  Board  of  Publie  Lands 
and  Buildings 341 
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Civil  Code. 

Amercement)  sec  613.     Onwkerv.  Melick,^ 22& 

Appeal,  sec  675.    AspinwaUv.  AynnwaU, 464 

Attachment,  sec.  198.     Tessierv.  Englehart  dt  Co... 169 

,  sec  212.     WdU  v.  Lamb 354 

,  sec  2a5.     Id r. 354 

Bin  of  exceptions,  sec  311.     Morehead  v.  Adams. 571 

Confirmation  of  sale,  sec.  498.     Lawsan  v.  Gtbaon 140 

Counter-claim,  sec.  101.    Teasier  v.  Englehart  <fe  Co 172 

lyectment,  sees.  626,  627.     UppfaU  v.  Ndwn 533,  534 

Final  order,  sec.  680.     State  v.  Palmer 648 

—,  sec.  581.    Affj^nwdU  V.  Agpinwall 4G4 

Garnishment,  sec  249.  B.  dt  M.  B.  B.  Co,  v.  Chicago  Lumber  Co,  304 

,  sees.  221,  249.     Id, 204 

Judgment,  sees.  561,  562.     Fembfirtonv,  PoUard 439 

;  transcript,  sec.  429.    Id 439 

;  lien,  sees.  477,  661,  562.    NeaOer  v,  Neher «  650 

,  sec  429.    Mofriney  V,  SMndler , 677 

Jurors,  sees.  660-662.    Jones  v.  State 402 

Justice  of  peace,  sec  1100.    Strang  v.  Krickbaum '.lary 

,  sec.  1100a.     Fhcenix  Ins.  Co.  v.  Lemke l<(i 

Mandamus,  sec.  646.    State  v.  Saline  County 426 

Offer  to  confess  judgment,  sec.  570.    Boae  v.  Peck 531 

,  sec  665.     Id 531 

,  sec.  1004.     Id 532 

Opening  j  udgment,  sec.  82.     Watson  v.  Ulbrich 189 

Partition,  sees.  814,  815.     Lynch  v.  Lynch 592 

Petition,  sec. '124.    Post  v.  Oarrow 686 

BeviYor  of  actions,  sec  466.     Hunter  v,  Leahy  dt  Co 81 

Bevivor  of  judgment,  sec  473.     Id 81 

Sale  on  execution,  sec  497.     Lawaan  v,  OAsan, 138 

Witnesses,  sees.  328,  333.    Bomberg  v.  Hughes. 582 

Criminal  Code. 

Appeal,  sec  324.     Kingv,  State 381 

Corrupting  witness,  sec.  164.     Chrisman  v.  State 109 

Discharge  of  jury,  sec.  485.     State  v.  Shuchardt 457 

Housebreaking,  sec  51.    Seling  v.  Stale 549 

Manslaughter,  sec  5.     Parrish  v.  State 407 

Murder,  sec  3,  4.     Bohanan  v.  State 64 

New  trial,  sec.  490.  •  Id 70 

Prosecution  by  information,  sees.  578-585.    Jones  v.  State....  402 

Becognizance,  sees.  298,  303, 306,  307.    King  v.  State 379, 380 

,  sec  383.     Id 382,  383 

Sunday;  work  and  labor,  sec  241.    Johnson  v.  M.  P. B.  B,  Co.  700 

Verdict,  sec  489.    Bohanan^.  State. 64 

, .     Parrish  v.  State 415 
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Sunday. 

1.  Time  for  performance  of  contract.    Pott  v.  Oarrow 682 

2.  Liabilily  of  railroad  for  accident  to  employe  working  on 
Sunday.    Johtuonv,  M.  P.  E.  B 691 

^Taxes. 

1.  County  not  liable  for  •taxes  paid  by  treasurer  to  state, 
scbool  districts,  etc. ,  even  if  such  taxes  were  illegally  levied. 
Price  V.  Lancaster  County 199 

2.  Limitation  in  Civil  Code  not  applicable  to  time  within 
which  taxes  may  be  collected  by  distress.    Id 199 

Z.  Commissioners  of  county  may  purchase  real  estate  for 
taxes  due  thereon.    State  v,  Cain 635 

4.  Purchase  by  county  commissioners ;  issuance  of  certificate ; 
redemption;  foreclosing  lien.     Otoe  County  v.  Mathews 466 

5.  Limitation  against  tax  lien.     Id 466 

6.  Foreclosure  of  tax  lien  objections  as  to  manner  of  as- 
sessment, levy,  etc,  not  considered.     Id. 466 

7.  Sale  by  treasurer  of  land  not  liable  to  taxation,  and  upon 
which  no  taxes  are  due,  purchaser  may  recover  of  counly 
amount  paid  by  him  with  interest.  Roberts  v.  Adams 
County 477 

8.  Under  statutes  now  in  force  (Jan.,  1884)  county  treasurer 
has  no  authority  to  seize  and  sell  personal  property  for  real 
estate  taxes.     Stale  v.  Cain, 631 

9.  Insane;  levy  of  tax.    State  v.  Douglas  OounJty 601 

10.  In  unorganized  counties.  Fremont^  efo.,  B.  B,  Co.  v. 
Brown  Cownty 516 

TTenant  in  Common. 

1.  Kight  of  homestead.    Lynch  v.  Lynch 586 

2.  Partition.    Id 586 

Tender. 

1.  In  case  stated,  Held,  Not  necessary  to  prove.  Post  v.  Gar- 
row 683 

Tort. 

1.    Attom^  not  entitled  to  lien  before  judgment.    Abbott  v. 

AhboU 503 

Treasurer— County. 

1.    Commissions  for  collecting  money  due  state  as  proceeds 

fix)m  sale  and  leasing  school  lands.    State  v.  Babcock 222 

Trespass.    See  Bbal  Pbopesty,  1. 
Trial. 

1.     Questions  of  fact  for  jury.     Parmelev.  Conn 289 

5aRP  V.  Boherts 299 

Seling  v.  State 548 

Oihmn  v.  Sufliran 658 

Ca.d.rcr  v.  Rice 203 
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2.  Conclusion  drawn  from  undisputed  facts  is  a  question  for 
the  jury,  and  not  for  the  court.     City  of  Lincoln  v,  GiUilanj  114 

8.    Negligence  is  a  question  for  jury.     Id 116 

Johnson  V.  M.  P.  B.  B.  Co.^ 691 

4.  Talidity  of  assignment  for  creditoxs  pat  in  issue  hy  plead- 
ings and  proof  should  be  submitted  to  jury.  Morekead  «. 
AdaoM. 673 

6.  Eyidence  tending  in  any  degree  to  support  plaintiff's 
petition  must  be  submitted  to  jury.  JohMon  M,  P,  B.  B, 
Co 690 

6.  Amount  of  damages  recoyerable  under  Ch.  21,  Comp. 
Btat.,  is  question  for  jury.     Id 690- 

7.  "Where  the  answer  is  a  general  denial,  and  the  testimony 
of  the  witnesses  disagrees  as  to  the  amount  of  damages,  an 
instruction  that  '*the  question  of  amount  of  damages 
scarcely  requires  much  attention,  since  in  the  trial  the  de- 
fendant has  made  no  contest  thereon, ''  is  erroneous.    B. 

r.  B,  B.  V,  Fink  di  Wykoff 89 

8.  Dismissal  of  action  as  to  one  defendant  daring  trial  not 
a  bar  to  prooeeding  against  other  defendants.  Morrisaey  v. 
Sehindler 672 

9.  When  answer  admits  cause  of  action,  pleads  jmyment, 
but  no  evidence  on  trial  to  establish  defense,  court  should 
direct  a  verdict  for  plaintiff.     Osborne  dt  Co,  v  Kline 344 

10.  Opening  and  closing  argument.    Id 344 

11.  C!ounty  officers  for  misconduct  in  office.  Btai&  v.  Saline 
County,, 423 

Trusts. 

1.  Goods  sold  by  debtor  to  a  relative.    Lininger  v.  Eerron,,  450 

2.  Appointment  and  removal  of  trustee;  discretion  of  court. 
Austin  V.  Austin 309 

Usury. 

1.  Burden  of  proof .    Darstv,  Backus 281 

2.  Bona-fide  purchaser  for  value  before  maturity  without  no- 
tice takes  note  free  from  defense  of  osniy.    Sedgwick  v, 
Dixon 545. 

VerOiot. 

1.  When  a  case  has  been  tried  three  times,  the  verdict  of  the 
jury  each  time  being  in  favor  of  the  plaintiff,  the  court  will 
not  set  aside  the  third  verdict  as  being  against  the  weight 

of  evidence,  unless  it  is  clearly  wrong.     Dunbar  v,  Briggs.,,    94 

2.  Evidence  equally  balanced,  verdict  will  not  be  disturbed. 
Bomberg  v,  Hughes 579 

3.  Sustained  by  evidence.    Lansing  v,  Johnson 174 

Nelson  v.  Johnson  „ 180 

Parmelev.  Conn  288. 
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4.  ^e?d,  Not  suBtained  by  evidence.    MtUsv.StaU. 678 

Van  Eu8kirk  v.  Chandler 684 

5.  Action  for  injury  to  property;  cause  of  injury  a  matter 
of  ooigectuie;  yerdict  in  fayor  of  plaintiff  not  set  aside  at 
his  instance,  becaase  not  as  large  as  it  probably  would  have 
been  had  the  cause  of  the  iignry  been  fully  proved.  Ben- 
zanv.  B.  dt  M.  B,  B.  Co 559 

6.  Form  given,  and,  Hdd^  Ck>rrect  as  to  form  and  substance. 
Morrissey  v,  Schindler 073 

7.  Title  of  cause  not  necessary  to  validity  of  verdict.    Id...  982 

Waiver. 

1.    Acceptance  of  part  payment  on  contract.     FmUman  v. 

Cheney.. 303 

2l  Of  payment  of  premiums  by  insurance  company.  Western 
Jnaurance  Gov.  8cheidle 485 

Warranty. 

1.  If  there  be  in  &ct  a  warranty  of  soundness  of  horses,  and 
such  horses  are  shown  to  be  unsound  at  the  time,  the  wai^ 
rantor  is  liable,  although  he  had  no  knowledge  of  such  un- 
soundness.   Dunbar  V.  Brigga 97 

Witnesses. 

1.  In  an  indictment  for  attempting  to  corrupt  a  witness  in 
a  judicial  proceeding  it  need  not  be  alleged'  that  such  wit- 
ness had  been  sworn,  recognized,  or  subpoenaed  in  such 
judicial  proceeding.     Chrisman  v.  State 107 

2.  When  such  judicial  proceeding  involves  a  trial  upon  an 
indictment  for  a  crime  or  misdemeanor,  it  is  not  error  to 
admit  in  evidence  upon  the  trial  of  the  case  at  bar  the  said 
indictment,  with  the  name  of  such  witness  attempted  to  be 
corrupted  endorsed  thereon  as  a  witness  on  the  part  of  the 
state.    Id 107 

Work  and  Labor. 

1.  Evidence  in  case  stated,  oonstraed.  iforrinef  v.  Schind- 
ler    673 

2.  Verdict  sustained  as  to  &rm  and  suhstanoe.    Id... 673 
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